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Torts


Hypothetical #16

1.
Plaintiff ordered a martini at Hochberg’s restaurant.  The bartender took an olive from an olive jar, which war marked “pitted” on the label and supplied by Olivia Mfg. Co.  He put the olive into the martini that was served to the plaintiff.


Plaintiff drank the martini, and then began to chew the olive.  She broke a tooth on a pit that was in the olive.  She claims that she bit down on the olive, confident that it was pitted, because she “saw a hole in the end of the olive which indicated to me that it was pitted.”


Discuss plaintiff’s possible products liability claims against Hochberg’s and Olivia.  Should the outcome turn on how or when the unpitted olive got into the jar of putatively pitted olives?  What would be the effect of there being no evidence of how or when the unpitted olive got into the jar?

2.
The plaintiff was eating a take-out fried chicken wing, purchased from Big Roy’s Restaurant, when she bit into what she thought was a worm.  It was not a worm, but either the chicken’s aorta or its trachea.  It was hollow and looked like a worm, however Plaintiff sues for the resulting physical injury and mental distress.  Discuss.

