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Araujo, "The Harvest Is Plentiful, But The Laborers Are Few": Hiring Practices And Religiously Affiliated Universities, 30 University of Richmond Law Review 713-80 (May 1996) (Sharon)
· Thesis:  Although the article is divided into multiple parts, the author seems to only have one main thesis: the development of an affirmative action hiring plan for universities to ensure continued religious affiliation and be able to reinforce it in ways which improve the university's well being without violating federal employment laws.  He believes the hiring plan is important because, without devoted administrators, faculty, and employees, it is difficult to maintain the religious affiliation, especially due to the at times conflicting interest of the desire to be a national university.  

· First, he summarizes the statutory and constitutional employment issues that religiously affiliated universities face when they try to hire based on religious affiliation or their religious mission.  He summarizes the exemptions for religiously affiliated institutions, BFOQ's, and the added protections afforded to religiously affiliated schools (hiring for "religious curriculum and allowed to provide extra benefits to those of religious orientation).  The author concludes that religious schools have the right to determine what constitutes its religious activity and conduct employment practices that favor certain types of individuals.  
· Second, he summarizes the Ninth Circuit's decision that the Kamehameha schools were not religiously affiliated, and therefore couldn't require teachers to be Protestant, because they defined a school's mission as education.  The court decided that the education for classes in the curriculum that are also taught in secular schools would not be different with a non-protestant teacher as with a protestant teacher.   The author believes this is incorrect and that the business of religiously affiliated schools is "not simply education, it was education conducted in and surrounded by and environment of religious education, prayer, and other Christian activities."  The ninth circuit said that the Protestant-only requirement for teachers was nearly the foundress' personal preference; not a BFOQ.  The court relied on the standard that the discrimination must affect the employee's ability to do his job and failed to consider that "like minded people who share a religious bond can approach all of their duties with the common bond in mind."  Also, the Araujo comments that the statute includes the generic terms "college," "university," etc and argues that the ninth circuit is interpreting it as if it means seminary by only applying it to religion classes.
· Next, he provides his own analysis of the preceding topics and concludes that, if the federal anti-discrimination statutes are to be interpreted narrowly, the congressional intent of the exemptions would be contradicted.
· Lastly, he formulates an approach to aid religiously affiliated universities in developing a hiring program.  His approach would enable religiously affiliated institutions to "formulate an affirmative action, apostolicly preferential and missions sensitive hiring plan."  What's relevant for the plan is to identify potential employees that would "enthusiastically support and further the mission of the religiously affiliated school."  He suggests that such a plan would be consistent with Title VII and its provisions for religious exemptions.  Also, these practices would allow institutions to engage in conversations to gage the candidates' understanding and sympathies with the religious mission of these institutions.  He continues by asking how a religiously affiliated institution can go about satisfying the need to attract and hire professors devoted to the school's religious mission.  He says it would require a "conscious" employment practice.  The first phase would take place in the university when it determines that it needs to fill or create a position.  The university should ask at this point if it's important for the individual to be devoted to the religious mission.  Then, the institution should decide how to feature it in an advertisement.  The third phase would be during the interview phase.  They should raise questions about the candidate's understanding of the history and mission and ask questions about how the candidate can imagine himself contributing to the mission.  These questions should avoid "shun polite, diplomatic questions which avoid getting to the heart of the issue and genuine beliefs of the candidate toward the institution's religious identity and mission regardless of the person's own religious affiliation."  The candidate could also be requested to write a response about how she would further the mission statement of the institution.  The final step of this plan would continue throughout employment and consist of the discussion between new and old   employees to ensure understanding of the mission.  If the mission begins to drift, the community of scholars and the individual employees can decide how to control the drift.  In conclusion, he believes that religious schools will become extinct if employment steps are not taken to preserve them.  
· Cases Applying: none
· Critique:  First, I think the strongest point the author makes is that it is important to screen potential employees to see if they are interested in and capable of furthering the mission of the institution.  This is important because not all people who practice a certain religion would necessarily be interested in furthering it or capable of doing so.  Although I think the author's plan to screen before hiring is superior to hiring purely based on religious belief, it still seems to have room for those who are self interested to get through if they play along and pretend they are interested in the mission.  His plan for continuation by an interaction between the employees as a group and the individuals seems too vague and theoretical to be effective in practice.  There must be more checks and balances because those with more power usually have the ability to influence those under them.  Furthermore, just because the school's mission seemed important to candidates during the interview process does not mean that there pay is not more important to them if the school had to decrease its religious affiliation to remain nationally competitive.  This article relates to the key issue in week eight because it refers to the definition of a religion or religious belief by discussing self determination of religion in cases law and its importance in determining and carrying out a religious institution's mission.  
2. Bassett, Private Religious Hospitals: Limitations Upon Autonomous Moral Choices In Reproductive Medicine, 17 Journal of Contemporary Health Law and Policy 455-583 (2001) (Walsh)
B. Thesis: In situations where patients cannot choose their health care providers, or where patients were misguided by incomplete disclosures of restricted health services, religious hospitals that serve large and diverse populations cannot be left to limit the services they are willing to provide without state supervision. Patient rights of free and informed choice, as well as the public policy goal of “comprehensive and quality” medical services require a careful balance of public and private interests in ensuring the availability of these services. Private hospital exemptions must change so that there are clear limitations that take into account public policy’s push for informed choice in patient health care plans. 
a. Public policy must shift to patient rights—individuals no longer have a true choice when it comes to a health care provider

i. Patients are restricted by insurance or physician limitations.

ii. Patients don’t truly have a choice of health care providers so they can’t “meaningfully and freely” choose religious medical services. 

b. Health care and public values— Religiously affiliated hospital systems are major corporate players in the non-profit health care market. 

i. There is so much competition among hospitals in terms of the services they can offer and at what price they can offer them. 

ii. When a private, religious hospital limits the services they can offer due to religious traditions, the hospital must have something else to offer to stay in business in the competitive market. 

iii. Independent religious hospitals are being absorbed by for-profit systems, which makes the hospitals more secular, leaving some protection for faith-based options, but not much for the administrators of commercial organizations. 

1. Federal and state statutory "conscience clauses" do not protect commercial, for-profit health care providers. 

iv. Private, non-profit religious hospitals are dealing with competitive markets, patient demands for services, and public forces that are all in opposition with private hospital ethical autonomy.  

v. As religious health care systems become more financially successful in the business world, the less likely they are to fit the religious exemption. 

c. Health care goals and free exercise—The law has to balance religious foundations and the core goal of providing care to the sick with three main limitations: “1) the right of the public to accessible, licensed and accredited health care; 2) the right of patients to informed choice and freedom from coercion in the delivery of health care services; and 3) the accepted jurisprudential balance between custodial religious choice and the paramount public interest in safeguarding the health and wellbeing of children, disabled persons, and emergency patients whose lives may be saved by alternative, medically acceptable procedures even within religiously-operated facilities.”

i. These limitations are compelling state interests under the Free Exercise Clause allowing the states to limit  hospitals’ free exercise of religion. 

ii. Religious exemption is important for protecting free patient choice in services and providers. 

d. Religious health care providers should be free to make their own choices to further their religious goals

i. Chilling religion—Courts becoming too entangled with theological issues by trying to create “religious sufficiency” tests, which has the effect of chilling religion. 

ii. The government is not equipped to analyze the connection between religious faith and moral norms. 

iii. Justice Brennan's concurring opinion in Presiding Bishop of the Church of Latter-Day Saints v. Amos, provides that religious organizations, not just individuals, are protected under the free exercise clause of the First Amendment:

1. “The risk of chilling religious organizations is most likely to arise with respect to nonprofit activities ... . This substantial potential for chilling religious activity makes inappropriate a case-by-case determination of the character of a nonprofit organization, and justifies a categorical exemption for nonprofit activities.”

iv. Justice Scalia, in Employment Division, Department of Human Resources of Oregon v. Smith, stated:

1. “It is no more appropriate for judges to determine the "centrality' of religious beliefs before applying a "compelling interest' test in the free exercise field, than it would be for them to determine the "importance' of ideas before applying the "compelling interest' test in the free speech field ... Repeatedly and in different contexts, we have warned that courts must not presume to determine the place of a particular belief in a religion, or the plausibility of a religious claim.”

v. It is unfair to suggest that private religious hospitals should change their ethics and morals while trying to retain their religious goals in providing healthcare, while attempting to keep the support of the sponsoring church. 

e. Religious health care providers are tied to the church so “For the state, therefore, to deny the religious autonomy of the churches' organized ministries not only violates the free exercise of religion, but on an institutional level is confiscatory. It would stop in process vital coordinating efforts of persons to bring health care services to the public on a professional, permanent and enduring basis.”

i. Religious hospitals still have the same values underlying the religion that supports it. 

ii. Order and discipline in all denominations are protective of the religious integrity of sponsored agencies, organizations and institutions.

iii. The canon law of the Catholic Church—Institutional discipline.

1. The Code of Canon Law for the Roman Catholic Church, (1983) is an important part of the governance structure of all Catholic hospitals.

iv. Hospitals in canon law are not just businesses; they are part of the church and have the responsibility of caring for the bodies and souls of the patients. 

v. Ethical and Religious Directives of the Catholic Health guide all Catholic hospitals.

vi. “Medical ethics, therefore, in guiding religious health care organizations, relies on a number of fundamental moral principles, among which are: the dignity of the human person, the social nature of the person, the right to life, principles of double effect and of legitimate cooperation; the totality and integrity of the human person; growth through the acceptance of suffering; stewardship and creativity.”

f. If religious hospitals don’t have moral independence they will cease to exist. 

i. Private religious hospitals break down when the institution is forced to reject or is at odds with a main tenet of the religion/church that endorses it.

ii. A key part of religious hospitals is being able to make “ethically acceptable” medical decisions. 

iii. “A governmental attack upon an organization's faith commitment is an attack on the organization itself.”

g. Hospital ethics and religious choices—People should be able to choose what hospital they want to go to, whether religious or not. 

i. The religion clauses of the First Amendment protect religion, individually and collectively practiced.

ii. The hospital is a branch of the church, getting its religious identity from the sponsoring church.

iii. Religious hospitals studied all gave patients medical services in addition to services of ethical counselors to help them in decision-making. 

iv. The religious hospital decides moral issues based on doctrines of the sponsoring church. 

h. Ethical issues in reproductive medicine—religious hospitals should not substitute the judgment of individuals, but should be able to give moral guidance. 

i. Abortion—Jewish hospitals and interpretation of Jewish law is not uniform on abortion, generally, fetus not a person until born. Catholicism teaches that abortion is a sin. Catholic hospitals won’t perform abortion after viability. 

ii. Rape trauma intervention—Catholic hospitals have issues with dispensing the “morning after” pill in rape trauma intervention because of the concern for probable life. 

iii. Fertility control—neither the Hebrew Scriptures nor the New Testament contain express norms against fertility control methods used in contemporary family planning.

iv. Contraceptives—Orthodox Judaism accepts some kinds of contraception, those that are the least restrictive on the sexual act. Jewish law puts burden of procreation on the male. Conservative and Reform Judaism accept and encourage contraceptives as a way to prevent abortion. Catholic tradition does not accept or encourage artificial birth control. Protestant Churches now accept birth control as a way to ensure responsible parenthood.

v. Sterilization—In the Jewish, Protestant and Catholic religions, views on contraceptives dictate views on sterilization. Catholic hospitals will not sterilize a man or women just for contraceptive purposes.

vi. HIV patient counseling—non-Catholic religious tradition doesn’t view this as an ethical issue. Catholicism preaches that abstinence and outside marriage and fidelity within a marriage are the only morally correct ways to prevent HIV. 

vii. In-vitro fertilization—morally unacceptable to Roman Catholics because it takes away the “love-making,” and “life giving” aspects of sex. Lutherans, Episcopalians, and some Jewish groups have accepted in-vitro as more options for women and some look down upon it because it is demeaning for women.

i. Legislative acts to ensure comprehensive medical services 

i. Congress

1. National health security act—forced abortion agenda by Clinton. Never passed. 

2. Family Planning and choice protection act—Act would have forced all hospitals and health care facilities receiving federal funds, e.g., for Medicare, Medicaid, Social Security Disability, etc., to provide the full array of reproductive services, including direct abortion and in vitro fertilization, as a strict condition of qualification and compliance. Act never came to vote.

3. Medicaid and Medicare—In 1997, Congress expanded the scope of the federal conscience clause statutes to cover religious providers of Medicaid, Medicare and related federal programs. This means that religious hospitals, as well as Medicaid and Medicare managed care plans, can refuse to provide reproductive health care services if they object on moral or religious grounds. (Federal Medicaid and Medicare statutes require managed care and insurance plans to inform all potential subscribers of any services not covered due to provider religious beliefs).

a. Congressional intent of 1997 amendment—states should provide alternative service facilities for referral, as well as information, for patients who want reproductive services but can’t have them because of health care religious objections. 

j. State legislatures—growing support for some limitations upon the ethical autonomy of private hospitals and institutional health care systems in the area of reproductive medical services.

1. Mandated coverage of family planning services in is a part of state law in Virginia, Maryland, Hawaii, Montana, Rhode Island, and West Virginia.

2. Both California and Illinois provide conscience clauses allowing employers to exclude reproductive services for conscientious reasons.

3. Subscriber notification requirements are written into the laws of California, Illinois, Massachusetts, Nebraska, New York, North Dakota, Oregon, Pennsylvania, Rhode Island, Washington, and Wyoming.

4. California’s failed attempt at serious re-write of state law

a. On June 4, 1999, the Kuehl-Thomson Health Benefits Act was defeated in the California Assembly—“The eighty-seven page bill would have mandated extensive changes in state law and deprived religious hospitals of various exemptions and programmatic qualification requirements for participation in state health service plans if these hospitals refused to provide or contract out a definitional array of reproductive services. It would have further stigmatized non-conforming hospitals by creating public lists of  limited service health care providers."

b. The Kuehl-Thomson Health Benefits bill was meant to stigmatize religiously affiliated hospitals with a penalty of second-class categorization and deprival of rights to participate in state-sponsored public finance programs and insurance plans.

c. After defeat in June, 1999, the Kuehl-Thomson Act was made to change the bill simply into a disclosure mandate for health care service plans, disability insurance plans, and California's version of Medicaid, Medi-Cal subscription lists.

d. The Kuehl-Thomson Act, with disclosure requirements for health service plans, disability insurance policies and Medi-Cal programs, was passed in 2000. 

k. Religious hospitals and referrals – Rather than state mandated referrals, the state should not be involved in reproductive choices at all, so that the hospital and patients rights are respected. 

i. State interference through mandated records and surveillance does not allow religious health care providers to serve the public in any creative way. 

ii. “Creative accommodations”— private hospitals using referrals, contracted out services, creation of separate facilities, financing and sharing resources with out-patient clinics—are not the answer because they take away from religious underpinnings of religious hospitals. 

iii. Federal law says that the burden is on the state to accommodate, at least under federally financed health care plans. 

iv. Bowen v. Kendrick—Supreme Court upheld the Act's provision of federal funding to church-related private agencies against a challenge under the Establishment Clause. 

v. Rust v. Sullivan—Involved a facial challenge under the free speech clause of the First Amendment to the prohibition of counseling and referral services involving abortion. The Supreme Court held the prohibition constitutional, and that congress can openly express a preference for childbirth over abortion. 

l. It is in the best interests of society to make sure the public AND private sectors remain alive and well.

i. We can’t let the public sector of health care run the private sector into the ground (including non-profit, religious, secular or community-oriented, for-profit).

ii. The non-profit sector has a lot to offer--“The non-profit sector provides cost-saving, flexibility, personalization, experimentation, creativity, community orientation and community loyalty.”

iii. The for-profit sector has a lot to offer—such as driving prices down and keeping the industry competitive so that the best health care services can be offered to the most people. 

iv. Private non-profit hospitals, despite the changing market, can still provide low cost services, serve the poor, and be flexible and creative in their administration of health care. 

m. Free Exercise Clause protects institutionalized health care ministries and the right for individuals to choose religious health care providers

i. Cantwell v. Connecticut (1940)—Since this case the Supreme Court has said that the following activities are protected under Free Exercise because they are exercises in religious belief: “the right to worship, the right to preach and disseminate religious literature, the right to donate, own and dispose of property for religious purposes, the right to provide for the education of children, the right to certify, ordain and assign ministers of religion, the right to organize religious communities, the right to conscientious objection to public policy decisions, and the fundamental right to belief and expression of belief.”

ii. The Supreme Court has also listed organizations that are religious even though they give services that secular institutions also provide. The list runs from parochial primary and secondary schools, through publishing houses, even to gymnasiums.

iii. Congressional intent—Church Amendment (the federal conscience clause) was meant to protect religious decisions in private religiously affiliated hospitals in health care where there may be some doubt about their constitutional protection.

iv. Concurring opinion in Corporation of the Presiding Bishop of the Church of Jesus Christ of Latter-Day Saints v. Amos:

1. “The risk of chilling religious organizations is most likely to a rise with respect to nonprofit activities. The fact that an operation is not organized as a profit-making commercial enterprise makes colorable the claim that it is not purely secular in orientation.”

2. “The free exercise of religion is a personal right of individuals, as well as a collective right of individuals through the organizations they create as vehicles for cooperation in the expression of their religious faith. n315 Churches and church organizations, as well as individuals, are protected by the First Amendment's free exercise clause.”

v. Everyone has the 1st amendment right under free exercise to choose a religious institution for health care needs, as well as for related decisions. 

1. If religious hospitals and professionals have to give up their religious tenets in the practice of administering health care, then the hospitals will most likely be sold off or abandoned.

vi. Supreme Court decisions show a pattern for putting religious health care into a category of a protected First Amendment right to free exercise. 

n. “The religious identity of private hospitals”

i. Bradfield v. Roberts (1899)—Supreme Court said that it was constitutional for public funding to go to religiously affiliated hospitals. The Supreme Court ruled in Bradfield that the Establishment Clause was not violated by a grant of public funds to a hospital managed under the auspices of a church.

1.  Court set precedent for the legal nature of the hospital corporation, meaning that the law in the state of its incorporation governs, not the sponsoring religious denomination. 

2. This corporation "is not declared the trustee of any church or religious society. Its property is to be acquired in its own name and for its own purposes; that property and its business are to be managed in its own way, subject to no visitation, supervision or control by any ecclesiastical authority whatever, but only to that of the Government which created it."

3. Hospitals were seen as secular institutions performing secular services, even if the hospital was religiously affiliated. 

4. The hospital is an entity separate from the church or religious order which operates it. The corporate assets and properties belong to the hospital itself, and not to the sponsoring church. So, a hospital operated "under the auspices of a church" is not a church itself, nor is it pervasively religious. The religious faith of the hospital staff was a private matter.

ii. Importance of Bradfield v. Roberts ruling and its effect on religious hospitals

1. Bradfield is very influential—it hasn’t been challenged and is cited 239 times “for the proposition that church-related hospitals are public benefit corporations, unlike the churches themselves, which are primarily religious in character.”

2. Bradfield put health care ministry into a different dimension of legal classification than the religious services of churches, parochial schools, shelter facilities, etc. 

3. It was important for medical care to be viewed as a secular service so that it was justified that federal and state funds were being poured into private hospital construction under the Hill-Burton Act. 

4. Because of Bradfield, religious hospitals both qualified as recipients of governmental funding, and became subject to employment discrimination statutes without general exemption.

5. Religious hospitals were more like commercial enterprises than churches, which is why Congress enacted “conscience clauses” to provide special protections for religious hospitals. 

6. States think that hospitals are for a secular purpose and serves the needs of society. 

7. Churches think that hospitals are still filled with religious doctrine and tradition and that hospitals help send the religious message to the world. 

8. Re-incorporation movement

a. “In hospitals and shelter facilities, the twin civil exigencies of accommodation for public funding and protection from civil liability merged. To address these demands religious hospitals opened up their staffing and admissions policies, as well as reconfigured their directing boards of trustees, and set new qualifying criteria for high administrative offices, open to lay men and women, not always of the church membership, as ways of making themselves more attractive to the public and constitutionally more acceptable to receive public funding.”

b. Hospitals now governed by the National Labor Relations Board. Courts held the unionization of hospital staff and professional medical personnel did not involve sensitive religious burdens as would state entanglement with the education of children.

c. Federal and state courts started to apply Title VII anti-discrimination in employment standards to religious hospitals, which was detrimental to private hospitals in their efforts to retain control over their hiring decisions in terms of religious identity. Hospitals did not have religious privilege like churches. 

d. Re-incorporation made it so that religious hospitals were more likely to merge in the future. Hiring policies, board memberships and even hospital chaplaincies and chapel services have become more attuned to their secular counterparts in public and non-profit hospitals.

e. “The re-incorporation movement, separating hospital facilities as independent corporations from their sponsoring religious bodies, and dampening religious symbolism and religious control in hiring to meet public construction loan and programmatic conditions, in just one generation, has hidden the religious ministry to the sick behind bland neutral facades.”

o. Conscience Clauses –

i. In 1973 the Federal District Court for Montana in Taylor v. St. Vincent's Hospital enjoined a Catholic hospital from refusing to allow post-partum tubal ligation procedures in its facilities.

ii. Congress responded by enacting legislation, known as the "Conscience Clauses," or the Church Amendment. The Conscience Clauses initially protected hospital recipients of federal funds and their staffs from being required to participate in abortion or sterilization procedures that conflict with the providers' religious or moral beliefs.

iii. One year later, Congress expanded the Conscience Clauses to permit a health care provider to refuse to perform any health services or research that conflict with personal religious or moral beliefs.

iv. The legislative history of the federal conscience clause exemption relies on the assumption: 1) that the exempt medical decisions are genuine products of religious beliefs or moral convictions; and 2) that the conscience clauses protect medical personnel from constraints forced upon them by courts, public officials or other public authority.

v. Hospitals must be religious or church-related.

vi. Following the lead of Congress, forty-four states adopted their own conscience clauses to protect health care providers from being required to provide services that conflict with their religious and moral beliefs.

vii. Case law upholding the federal conscience legislation

1. The constitutionality of the federal conscience legislation under the Establishment Clause of the First Amendment was upheld by the Ninth Circuit Court of Appeals in Chrisman v. Sisters of St. Joseph of Peace that same year. 

2. The right of a religious hospital to refuse staff privileges to a doctor to perform abortions in the hospital was upheld by the Ninth Circuit in Watkins v. Mercy Medical Center. 

3. The right of a nurse to obtain compensatory and punitive damages, as well as attorney fees, under a state conscience clause for having been demoted and harassed by a hospital administration for her refusal to participate in abortions was vindicated by the Florida Court of Appeals in Kenny v. Ambulatory Centre of Miami.

4. In 1977 the United States Supreme Court in Poelker v. Doe held that a city-owned public hospital was not required to fund non-therapeutic abortions for indigent women.

5. The Supreme Court upheld the Hyde Amendment, which refused to provide federal funds to pay for abortions under "Medicaid," in Harris v. McRae in 1980. 

viii. Views of federal and state conscience clauses in the lower courts are not as uniform .

1. The California Court of Appeals held in Erzinger v. Regents of the University of California that the federal conscience clause protects only persons directly and immediately involved in abortion services, which meant that the University of California could require students to participate in a comprehensive health-care program that included provision for abortions.

2. In Spellacy v. Tri-County Hospital, a Pennsylvania court held that a part-time admissions clerk who claimed that she was fired by the hospital as a result of her refusal to participate in the admission  procedures of abortion patients was not protected by the state's conscience clause because her position was one of mere "ancillary" or "clerical" assistance.

3. In California a rape victim sued a private religious hospital because it refused to provide her with information about the "morning-after" pill. The court would not apply the state’s conscience clause. 

4. The New Jersey Supreme Court in 1976 in Doe v. Bridgeton Hospital Association held that private, nonreligious hospitals may not refuse to allow first trimester elective abortions. The Court held that New Jersey's conscience clause did not apply to nonsectarian private hospitals.

5. The most recent case in this line is Valley Hospital Ass'n v. Mat-Su Coalition for Choice, where the Supreme Court of Alaska upheld a permanent injunction against a non-religious, non-profit hospital, which had adopted a policy prohibiting abortions at the hospital. The Court held “the hospital was a quasi-public entity because it operated under a state certificate of need program, received construction and operating funds from the state, was the only hospital in the local community and its board was elected by a public membership. As a quasi-public entity the hospital could be liable under state action principles for depriving citizens of their constitutional rights. The court noted that the Alaska constitution protects reproductive autonomy more broadly than does the federal constitution and the hospital's policy prohibiting abortions violated the fundamental state right to privacy. Since Valley Hospital Association was not affiliated with any religious denomination, it could not raise a free exercise defense or claim the protection of the state conscience clause.”

p. Patient’s right to informed and free choice

i. Doctrine of informed consent and the 14th amendment show the value of self-determination. American society values individuals ability to make decisions about his or her health care. 

1. Right to die cases show the importance of informed consent and self-determination in health care

a. Cruzan v. Missouri Department of Health—Court says, “The choice between life and death is a deeply personal decision of obvious and overwhelming finality. We believe Missouri may legitimately seek to safeguard the personal element of this choice through the imposition of heightened evidentiary requirements. It cannot be disputed that the Due Process Clause protects an interest in life as well as an interest in refusing life-sustaining medical treatment...A State is entitled to guard against potential abuses in such situations.”

b. Supreme court expresses how important free and informed choices are for terminally ill patients in two right-to-die cases decided in 1997, Vacco v. Quill and Glucksberg v. Washington.

2. Informed consent and abortion

a. Supreme Court links informed consent to moral autonomy in each of the decisions it rendered in the five abortion cases coming after Roe v. Wade.

b. Planned Parenthood v. Casey—Court ruled that a Pennsylvania informed consent statute was constitutional. The Court said:

i. “In attempting to ensure that a woman apprehend the full consequences of her decision, the State furthers the legitimate purpose of reducing the risk that a woman may elect an abortion, only to discover later, with devastating psychological consequences, that her decision was not fully informed. If the information the State requires to be made available to the woman is truthful and not misleading, the requirement may be  permissible.”

ii. Court in Casey finally sees abortion as a serious medical, moral and psychological decision for both the woman AND the doctor, with potentially devastating after-effects upon a woman, and affirmed the patients’ fundamental right to informed consent. 

c. Webster v. Reproductive Health Services—Supreme Court held that the right to abortion was a liberty interest protected by the Due Process Clause of the Constitution.

ii. Hospitals' ethical independence must be measured by the right to informed choice and the feasibility of health care options

1. Hospitals have to emphasize their religious identity to be able to limit the medical procedures they offer. 

2. Patients must know in advance what services are or are not available from contract health care providers and practically and feasibly be able to act on those choices. 

q. The Free Exercise Clause does not prohibit reasonable regulations for hospitals to protect patients right to choice when the hospitals are getting in the way of informed choice. 

i. Churches in America have a constitutional right as religious organizations to sponsor and operate institutions reflecting their religious beliefs, but this right is NOT absolute.

1. Supreme Court has said that neural laws of general applicability are constitutional. 

2. Under Free Exercise, a religious organization is exempt from neutral laws of general applicability but the organization has to be clearly religious and patients must be free to choose services among other alternatives. 

ii. If a patient cannot reasonably know if they can get the hospital services they request then patients rights must win out over the organization. 

iii. Limitations on institutional autonomy—5 limitations required by patients’ rights to freely choose their health services

1. Where Health Care Services Are Monopolized and No Viable Alternative Is Provided to Patients

a. Amelia E. v. Public Health Council—the Center for Reproductive Law and Policy brought suit against the New York State Department of Health and the Public Health Council, alleging their failure to consider the "public need" of the Troy, New York, community in allowing the merger of a Catholic and a non-Catholic hospital. The merger would eliminate entirely the family planning services offered by the non-Catholic hospital, directly affecting poorer patients. 

2. Where Health Care Organizations Disguise Their Religious Identity

a. Religious hospitals have to keep their religious mission and use their resources to sere the poor and uninsured.

3. Where Restricted Services Are Not Clearly Disclosed and Discounted In Participatory Health Care Payment Plans

a. States MUST enact full disclosure laws so that patients know what services they can or can’t get through their insurance providers and religiously affiliated hospitals. 

i. The current problem with disclosure: intermediate managers in passing on that information to individual purchasers of the various systems. Employers are supposed to inform employees of the exact coverage of the various packages they offer. 

ii. Physicians and health care professionals, as well as administrators of HMOs, must FULLY inform prospective purchasers of their choices of hospital providers and the services offered by each.

4. Special Relationship—Where Life or Comparable Values Are Put Into Jeopardy By Custodial Choices

a. Hospital-patient relationship: Religious hospitals providing trauma or emergency room services for victims of sexual assault assume a "special relationship" of trust over the injured patient. Special hospital patient relationships include non-waivable liability. 

b. Parent-child relationship; general theme: we need to protect vulnerable children—Supreme Court in 1944 in Prince v. Massachusetts: The Court said that "the right to practice  religion does not include liberty to expose the community or the child to communicable disease or the latter to ill health or death."

i. 1972, the Supreme Court reiterated the rule of permissible state intervention in Wisconsin v. Yoder, saying that "the power of the parent, even when linked to a free exercise claim, may be subject to limitation under Prince if it appears that parental decisions will jeopardize the health or safety of the child."

c. The Supreme Court has not ruled on the exact issue of the constitutionality of religious exemptions for health care organizations. 

5. Where a Private Nonprofit Hospital Is Sold to a Commercial Enterprise

a. Where a religious hospital has been sold to a for-profit commercial health-care corporation there are times when there is an actual contract stating that the hospital must retain its religious mission. 

b. “This would mean that the hospital retains its dedication to below-cost service of the poor, the mission of special care and concern for the community, advocacy of the rights of the poor and uninsured to social provision of health-related welfare rights, and the right to restrict otherwise legally permissible medical services by exercise of religiously-motivated moral choices.”

c. The only statutory exemptions for religious choice are for religious hospitals.

d. Sale to for-profit enterprises takes the control away from the sponsoring church to individual shareholders. sponsoring church to individual shareholders

e. The Supreme Court is aware of the tension between for profit hospitals way of operating and the religious exercise under the First Amendment.

i. Alamo Foundation case: Tony and Susan Alamo Foundation was a nonprofit religious organization incorporated under the laws of California. It made its money from the operation of commercial businesses staffed by the Foundation's "associates", most of whom were drug addicts, derelicts, or criminals before their rehabilitation by the Foundation.

ii. The Court held the commercial businesses operated by the Foundation in competition with ordinary commercial enterprises made the Foundation itself an "enterprise" within the meaning of 29 U.S.C. and gave its employees protection under the Act. 

iii. Court used the "economic reality" test of employment and so the Foundation lost its right to use religious exemptions to employment law, by its operation as a commercial enterprise. This test helps the court see what an organization really does, instead of just taking the organization’s word for it that it’s a religious organization. 

f. Some help in seeing the “economic reality”

i. “Nonprofit does not mean that an organization cannot be operated in a financially sound and solvent way, paying comparable compensation to staff and employees. It means, rather, that the primary motive for which it is organized and operated as a corporation is not to produce dividends for its owner-shareholders, but to serve the public by performing an acknowledged charitable service.”

ii. “In the canon law, to maintain its religious identity, a sponsored health care organization must have an institutional formation and operation in which, at least, six elements are operative: (1) It must be under the direction of competent ecclesiastical authority and acknowledged as a constituent part of the church; (2) the principles of moral theology and medical ethics adopted officially by the church must be observed in all activities of the hospital; (3) the sponsoring organization within the church must be recognized by the church itself as authentic, or clearly identified religiously with the church; (4) proper church authorities must have what is called the right of visitation, that is, the right to monitor, investigate and receive an accounting of the organization's books and activities; (5) the pastoral care of patients and practices within the institution must be subject to the canonical discipline of the sponsoring church; and (6) the organization's temporal assets must be administered according to applicable canonical principles.”

r. Conclusion

i. If a hospital is clearly religiously affiliated, then "Conscience clauses” should continue to protect the free exercise of religion in the ethical and moral decision making by those hospitals. There is a public interest in maintaining a diverse health care system and religious hospitals rights should be protected. 

ii. There are certain areas in which religious hospitals should not be able to limit services, and ethical autonomy is waived “to the extent that otherwise medically indicated and legally permissible treatments are concerned, by engaging in monopolistic practices, disguising their religious identity to garner larger patient bases, in emergency services licensed for the care of children, handicapped adults, in cases of traumatic intervention for victims of sexual assault, or when the hospitals cease to be nonprofit corporations.”

iii. The key is full disclosure if a religious organization is not offering particular services for religious, moral and ethical reasons, so that the patient can make a free and informed choice about their health care. 

iv. The burden is on the state to ensure citizen health, safety and welfare and to meet this burden with regards to patient care, the state can accommodate religious hospitals and the health care system by “funding alternative facilities, while protecting the integrity of free institutional choices in the religious ministry to the sick.”
C. Cases Applying: None
D. Critique: 

· Overall: Well written article, very thorough, but too long. Lost track of the thesis and the point of the article because it was so long and some of the points seemed out of place and disjointed. At points, I couldn’t get a clear view of the author’s perspective, because at times the author seemed to be arguing more for the rights of the hospitals, and then would say that patient rights are more important, and I don’t think a compromise was really ever reached. I didn’t get a sense of this balance that is so necessary between patients rights and hospital rights. I understand that “full disclosure” was a key point in reconciling hospital and patient rights, but I would have liked more discussion of how to strike the balance, instead of why the balance needs to be struck. At the end of the paper I wasn’t quite satisfied. 

· Strengths: Articulate, great use of case law, thorough, detailed, covered many aspects of the problem of reconciling hospital and patient rights. 

· Weaknesses: Didn’t really cover alternative views, or shoot down what opponents of this view would think. Too long, sort of scatter brained at times and I didn’t see the direction of where certain sections were going (i.e. I didn’t think it was necessary to be so detailed in the section about the different reproductive issues that come up when dealing with religious hospitals; a simple list would have sufficed). 

· Relevant to key issues: #5, exemptions for religious organizations and #6, evaluating religious beliefs. VERY helpful for key issue #5 because the article argues that religious hospitals NEED to retain autonomy and organize/ operate under their religious tenets without state intrusion to the extent that patients understand the services that the hospital does not offer and that there are alternatives for health care in the area. Article is all about why religious hospitals are important to health care systems and society in general, and why this should afford them special protections under the Free Exercise Clause. This paper is also helpful for issue #6 because the article also talks about how the hospital basically has to prove that it is, in fact, religious and not just hiding behind religion as a façade. However, the article also says that Courts are not competent to decide issues of theology, so this presents a problem for me. I don’t see how anyone can decide whether a hospital is truly religious, or a commercial enterprise disguising itself as a religious institution. Maybe this is something I will want to further explore in my key issue paper. 

 3. Berg, Religious Speech In The Workplace: Harassment Or Protected Speech?, 22 Harv. J.L. & Pub. Pol’y 959-1008 (1999). (Pike)
Thesis:
 Berg’s thesis is that courts should take into account the interests of employees who want to speak religiously in the workplace as well as the interests of people who might be driven from the workplace because of unbearable attacks on their own religious beliefs or status.  In reviewing the standards for restricting “harassment” under Title VII, as well as defenses to these restrictions, Berg proposes ways to safeguard the interests of religious and non-religious employees, in addition to the countervailing interests of employers to speak religiously.

On the one hand, the law should protect employees from mistreatment or harassment at work on the basis of their religious faith or lack thereof.  Moreover, the government has an interest in protecting the ability of people of different faiths to participate in the marketplace so some limited restrictions on certain forms of speech may be permissible.  On the other hand, the law must recognize the rights of religious speech even in the for-profit workplace, including speech both by employees and employers due to the fact that a significant part of most Americans’ speech happens in the workplace where people spend more of their waking hours than anywhere else except their homes.  Additionally, completely eliminating the religious expression of bona fide religious believers at work would make it extremely difficult for them to participate in the marketplace.

Restrictions on religious speech are imposed by employer rules or by the government in the form of anti-harassment laws.  The employer on its own imposes many restrictions on religious speech, seeking to balance concerns of workplace efficiency and employee morale.  Also, the government’s civil rights laws, such as harassment laws, place restrictions on religious speech in the workplace.  

There are two ways to prove religious harassment on the job constitutes discrimination under Title VII.  One way is when a “ ‘tangible adverse employment action’ is taken against an employee.”
  This is also referred to as quid pro quo harassment.  In Burlington Industries v. Ellerth, 118 S. Ct. 2257 (1998), the Supreme Court held that when an employer takes a “tangible action” against an employee because of the employee’s refusal to submit to the employer’s demands, the action triggers Title VII.  The other way to prove religious harassment on the job constitutes discrimination under Title VII is the “hostile work environment claim.”  Ellerth points out that if an employer does not take any tangible action against an employee in order to assert a “hostile environment claim” a change in the terms and conditions of employment occurs only if the conduct is “severe or pervasive.”  Berg notes that one important effect of Ellerth is to limit the class of situations in the tangible adverse employment action category only to claims where a threat is actually carried out.  As a consequence, “most challenges to harassment by co-employees will be hostile environment claims and will require the showing of severity and pervasiveness.”
  Berg is critical of the limit Ellerth seems to place on the tangible adverse employment action, or quid pro quo, category because it could require an employee to either give in to an employer’s threat, risk being demoted or fired, or wait until the employer’s threats become “pervasive” before the employee can bring a quid pro quo claim.  

Berg also notes that the Court’s opinion in Faragher v. City of Boca Raton, 118 S. Ct. 2275 (1998), makes clear what an employer needs to do in order to avoid liability for harassment committed by its supervisory employees.  Under Faragher, an employer can escape vicarious liability by demonstrating that it “ ‘exercised reasonable care to prevent and correct promptly any . . . harassing behavior’ and that ‘the plaintiff employee unreasonably failed to take advantage of any preventive or corrective opportunities.’ ”

There are a variety of legal protections for religious speech that currently exist depending on the source of the restriction on speech.  Workplace speech that is restricted by civil rights law is protected by the First Amendment, specifically its guarantees of freedom of speech and freedom of religion.  In terms of freedom of speech, to the extent that workplace harassment laws reach speech, they regulate it on the basis of content or viewpoint.  Because of this, such regulations are subject to the more stringent scrutiny, and thus provide greater protection for the religious speech.  In terms of freedom of religion, to the extent that anti-harassment law restricts religiously motivated speech, it is also subject to strict constitutional limits because anti-harassment laws are not neutral and generally applicable laws.  Additionally, under the Religious Freedom and Restoration Act, “laws that impose substantial burdens on religious exercise, including religious speech, must be justified as the least restrictive means of serving a compelling governmental interest.”

Similar to religious speech in the private workplace, religious speech in the government workplace is also protected by freedom of speech and freedom of religion.  Additionally, the government, as a private employer, faces First Amendment restrictions when it limits its employees’ speech on its own initiatives.  Conversely, the Establishment Clause places limits on governmental endorsement or promotion of religion and because of this the government may be required to limit the speech of its officials when it is seen as an endorsement of religion.  Berg notes an important distinction between religious speech by government employers versus private employers is that “[i]f religious speech by a government supervisor takes on the character of official government speech, then the remedy is to stop the speech, not simply to excuse citizens or other employees from listening to it.”
  In comparison, the remedy for a private employer is to exempt the employee from the rule, not to prohibit the speech altogether, thus demonstrating the  greater limits on government religious speech versus private religious speech.

Religious speech regulated by a private employer independent of any legal rule is only protected by Title VII itself, and not by the constitutional protections of speech and religious exercise.  Protection comes from either a disparate treatment on the basis of religion claim or an accommodation claim.  In practice, however, the accommodation provision of Title VII has only given limited protection to employee religious speech, despite the fact that accommodating religious speech is often far easier for an employer than accommodating religious conduct.  Courts had been very willing to permit employers to stop employee speech “based on questionable assertions that the speech would inevitably cause disruption.”
  Berg is especially critical of the Eighth Circuit’s decision in Wilson v. U.S. West Communications, 58 F.3d 1337 (8th Cir. 1995).  In Wilson, a Catholic employee wore a button and T-shirt with photographs of a fetus, causing other employees to complain.  Subsequently, the employer told the employee she could not wear the photographs, and when she refused, it fired her.  The court in Wilson held that “the negative reactions of other employees per se justify restricting an employee’s speech.”
  Berg asserts that the court’s holding in Wilson does not provide sufficient protection under Title VII for religious speech.

Another issue related to religious speech regulated by a private employer independent of any legal rule is whether the accommodation provision of Title VII should apply to the effect of neutral rules on workplace speech as opposed to conduct.  Berg argues that textually it should apply because speech is a form of religious practice or observance.  However, because of constitutional considerations, religious speech may not be treated more favorably than speech with other content.  On the other hand, the need for special protection for religious speech in the workplace can be defended on the basis that such speech is singled out for limitation by anti-harassment rules.  Thus, permitting special accommodation for religious speech could counterbalance the restrictions placed on religious speech by the anti-harassment rules.  To resolve the competing views, Bergs advocates for rules clarifying that “religious speech has equal status in the workplace, but not preferred status as against clear rules that limit the time, place, and manner of speech neutrality.”
  This would permit employers to impose reasonable time, place, and manner restrictions on religious speech, while still allowing an employee to make an accommodation claim when an employer did not have “a blanket, across-the-board rule” restricting other speech the same way the employee’s religious speech was restricted.

Berg then delves into a detailed analysis regarding when religious statements constitute actionable harassment.  Under Title VII, as described above, for a hostile work environment claim, the harassment must be “severe and pervasive.”  This determination involves an analysis of “the frequency of the conduct, its severity, whether it is physically threatening or humiliating or a mere offensive utterance, and whether it unreasonably interferes with an employee’s work performance.”
  Berg describes some “easy cases” where liability for religious harassment through words is uncontroversial and proper.  These “easy cases” that give rise to harassment liability include threats to act against a plaintiff because of his religion, speech directly solely at an individual after that individual has given notice that the speech is unwelcome, and speech involving simple threats against the plaintiff’s religion with little or no exposition of religious ideas.

More importantly, Berg argues that there are also many situations where imposing liability for religious harassment poses dangers to freedoms of speech and religious exercise.  Berg refers to these situations as “problem cases.”  This group includes speech by supervisors, “critical speech” as distinguished from harassment, and “accumulated speech” as distinguished from harassment.

Speech by supervisors is included in the “problem cases” by Berg because “[a] danger exists . . . that the law will treat every statement by a supervisor as a threat or as ‘severe and pervasive,’ thereby eliminating the free speech of those employees.”
  The Federal Workplace Guidelines, however, do a good job of balancing both the supervisor’s and the employee’s interests.  

Berg further notes that it is absolutely essential to distinguish “critical speech” by other employees from hostile statements.  Separating critical religious speech from religious harassment is important to make sure that no more speech is restricted than is necessary.  Berg thinks that the “Harris factors”,
 which call for “a distinction between speech that is ‘threatening’ and speech that is merely ‘offensive,’ ”
 do a good job of this task.  However, Berg argues that sometimes these standards are not always clear.  Consequently, Berg suggests a few categorical rules.  “First, it cannot be religious discrimination for an employee simply to express her own faith affirmatively.”
  Also, “[a]nti-harassment law should not reach all ‘negative’ or ‘disparaging’ statements.  [Instead, i]t should distinguish between statements by employees of their religious beliefs and attacks by employees on the personal characteristics of employees of other faiths.”
  Criticizing religious ideas, as opposed to an individual’s personal characteristics, “lies at the core of protected speech” and cannot be prohibited unless it is forced upon someone who has indicated that it is unwelcome speech.

Lastly, Berg emphasizes the importance of addressing the problem of cumulative speech.  Under the Harris factors, there exists the possibility that certain cumulative activity could be “severe and pervasive,” and be actionable harassment under the statute.  However, Berg points out that the First Amendment does not permit liability for otherwise protected expression simply because it occurs frequently.  Because many employers try to prevent every instance of behavior to prevent an accumulation of instances, many employers have imposed extremely overbroad policies that restrict religious speech which should be protected.  Berg advocates a solution in which “protected speech cannot be labeled severe and damaging to the plaintiff just by virtue of the cumulative or aggregated effect of many employees engaging in the speech.”
  As long as the statements do no specifically target one individual who has already made clear that the statements are unwelcome, or the employer does not force the statements on the employee, statements that are otherwise protected cannot create liability for harassment simply because they occur frequently.

Berg then describes various other significant religious harassment issues including harassment because of an employee’s lack of religious faith; speech on secular topics that offends an employee’s religious beliefs; and speech or actions on secular subjects motivated by religious beliefs.  In regard to whether Title VII protects against workplace harassment because of an employee’s lack of religious faith, Berg agrees with the courts that this type of harassment constitutes discrimination “because of the individual’s religion.”  Berg notes that the purpose of religious discrimination laws is “to avoid coercion or pressure in matters of religion.”
  This purpose has the same importance in situations where an employee experiences harassment because of his lack of religious faith.

Another issue Berg discusses is when speech on secular topics, or speech that is not on an explicitly religious topic, offends an employee’s religious beliefs.  In critiquing an article written by Theresa Beiner and John DiPippa,
  Berg asserts that when the secular speech targets an employee because of his religion then discrimination is proven, regardless of whether the speech itself is an explicitly or distinctively religious topic.  On the other hand, if no intentional targeting occurs, Berg argues that an employee should not be able to make a religious harassment or disparate treatment claim, but the employee may have a claim for an accommodation.  In supporting this argument, Berg notes that “limiting liability to speech on distinctively religious subjects provides a manageable stopping point and gives the speakers some notice that their speech will likely offend certain religious persons.  By contrast, allowing disparate-treatment liability for the religious offense caused by speech on any secular subject would both broaden restrictions on speech in a vast new category of cases and provide less notice that such speech would offend a religious person.”
  

Berg finds support for his position in the Supreme Court’s decision in Oncale v. Sundowner Offshore Services, Inc., 118 S. Ct. 998 (1998), a case which “recognized the possibility that liability for same-sex harassment would expand Title VII into a ‘general civility code for the American workplace’; however, . . . this danger is taken care of by the requirement under Title VII that the plaintiff actually suffer disadvantage in employment terms and conditions.”
  In the same vein, when the offending speech does not include distinctively religious content, an argument can be made for requiring targeting as a condition of Title VII liability.  The targeting does not need to be aimed exclusively at the plaintiff, but some sort of targeting of religious employees should be required for a disparate treatment claim.

Berg believes that the best way to handle the effect of offensive secular speech on religious employees is to allow the religious employee to seek an accommodation under Section 701(j), as noted above.  This solution would protect religious employees in their own speech, while also reasonably accommodating the objections of these employees to secular speech without unduly suppressing the speech of others.

Lastly, Berg tackles the subject of speech or actions on secular subjects that is motivated by religious beliefs and offends an employee.  Obviously, if the speech is targeted at the employee because of his religion, then the employee has a claim on the basis of discrimination because of the employee’s religion.  However, Berg asserts that these types of cases usually do not involve religious discrimination because the secular speech or activity stems from the plaintiff’s objectionable conduct and not because religious beliefs motivate the speaker or actor.  For example, Berg provides the case of a pregnant employee considering having an abortion.  This upset other employees because of their Christian beliefs and they became angry.  The employer in this case ended up firing the pregnant employee.  Berg emphasizes that discrimination or harassment in such a case is because of the employee’s conduct, not her religious beliefs.  To support his position, Berg offers a couple of reasons.  First, imposing liability for secular work rules motivated by religious beliefs will place legal restrictions on religious employers’ ability to bring values into the workplace if the values are grounded in religion.  Also, extending liability to secular work rules motivated by religion is only vaguely related to the goals of Title VII’s religious-discrimination prohibition.

Finally, Berg addresses the special case of speech and actions of an employer.  One difference that arises when the speech or actions come directly from the employer is that most of what is done will automatically be considered “tangible employment actions” and thus actionable discrimination under Ellerth.  Additionally, even if the employer’s religious activity is not a tangible action, it is still more likely to have a “severe and pervasive” effect on the employee, and consequently be actionable harassment.  

Because of these two important differences, Berg argues that employers should have some sort of protection in certain situations.  Despite the case law rejecting exemptions for commercial businesses to engage in religion-based hiring, Berg advocates for permitting “a commercial business making secular products to hire on religious grounds if and only if the employer’s actions show a serious effort to integrate religion into all aspects of the business.”
  Integrating religion into all aspects of the business would demonstrate that the employer has a serious free exercise interest.  Another special issue arises when a devoutly religious employer wants to speak religiously in the workplace.  In this situation, Berg asserts that the appropriate remedy is not to enjoin the employer from speaking religiously, but instead to forbid the employer from requiring any employee who objects to listen to him.
  Moreover, Berg warns that courts should avoid making the assumption that “severity and pervasiveness” are inherent in employer speech.  Doing so would mean that employers could not bring their faith into economic life, the place where they spend the majority of their time.

Because of the importance of the workplace in American’s lives, it is necessary to protect them against harassment based on their religious beliefs, while also ensuring that religious speech is given protection due to the significance of religion and free speech in American’s lives.

Cases Applying: None.

Critique: Generally, I thought that Berg’s article was interesting and did a good job of trying to strike a balance between the rights of employees to be free from workplace harassment because of their religion and the rights of employers and employees to exercise their free speech and free exercise rights in the workplace.  I thought that Berg did a nice job of pointing out that most people spend the majority of their time in the workplace and, because of this, completely prohibiting them from speaking about deeply held religious beliefs through overbroad rules violates their free speech and free exercise rights.  Berg also argued that completely prohibiting religious speech in the workplace would make it “very difficult for [many Americans] to participate in the marketplace.”
  To me, it seems that such overbroad rules would cause people to forfeit some of their rights in order to enter the economic marketplace, which is still a problem, rather than simply excluding them from participation in the marketplace.  

I also thought that Berg did a nice job of laying out the prohibitions on religious speech in the workplace, as well as the protections that are, or should be, available for religious speech in the workplace.  I thought that he could have spent a little more time discussing religious speech by employers, but I liked how he pointed out that courts should avoid automatically treating religious speech by employers as “severe and pervasive.”  While speech by employers is more likely to have a greater effect on employees, employers themselves still have free speech rights that should be considered as well.  I did not like Berg’s idea of allowing commercial businesses that make secular products to hire on religious grounds if the employer’s actions show “a serious effort to integrate religion into all aspects of business.”
  While Berg made a valid point that it is unlikely employers will add a pervasive pattern of explicit religious activities unless they are serious about their commitment, I did not think that permitting such businesses to qualify as “religious organizations” under Title VII was appropriate.  Doing so could pose a threat to minority religions, as well as extend special benefits to the businesses that are unnecessary as Professor Corbin discussed in her article and in class.  We should not be extending the “religious organization” exemption from Title VII any further than it already reaches.

I really liked Berg’s distinction between critical or offensive speech about religion and hostile or abusive statements constituting actionable religious harassment.  I had not really thought about this distinction, but I believe that it is an important one to make.  Simply commenting about another employee’s religious beliefs or practices should not be actionable harassment, no matter how often it occurs, unless of course the employee makes it clear that the speech is unwelcome.  Critical or offensive speech is crucial to citizens forming enlightened opinions in a democracy.  Harassing someone through hostile or abusive statements, however, does not further productive dialogue, but instead simply attempts to exclude people.

Berg’s article is relevant to a few of the Key Issues.  Key Issue # 1, “Category Issues,” is addressed when Berg discusses whether Title VII covers harassment because of an employee’s lack of religious faith.  Key Issue # 3, “Accommodations Issues,” is addressed when Berg discusses the proper solution in the private workplace for dealing with employees who find religious speech objectionable.  Berg asserts that the appropriate remedy to such a situation is to accommodate the objecting employee.  He also argues that, while courts have showed willingness to allow employers to stop employee speech based on assertions that the speech will cause disruption, accommodating speech often requires the employer to do no more than inform other employees not to be bothered by the speech.  Key Issue # 5, “Exemptions for Religious Organizations,” is addressed when Berg argues that allowing a commercial business making secular products to hire on religious grounds if the employer’s actions show a serious effort to integrate religion into all aspects of the business is the appropriate solution for businesses which are “pervasively religious.”
  Berg believes that allowing a limited right of religion-based hiring by pervasively religious commercial businesses could help avoid some of the conflicts between employers’ religious speech and employees’ right to work free from religious harassment.

4. Carter, Religious Autonomy in the Welfare State, in Carter, The Culture of Disbelief: How American Law and Politics Trivialize Religious Devotion 136-55 (1993) (De la Rosa)

Thesis 1: Carter’s primary thesis is that a society seeking to accommodate religion should be driven by religious autonomy; autonomy not only of individual believers but also of the religions themselves. Carter begins by framing the context or situations in which religious liberty and the state conflict. Second, Carter poses his thesis as a question: “what would.. and accommodation of religion.. driven by the demands of [religious] autonomy…” look like?” and suggests a two-part answer to the “problem of accommodation” in the “welfare state” (herein, state). Part one of Carter’s answer argues that society, specifically courts, should begin their analysis of religious accommodation claims by understanding the way religions view themselves and their autonomy. Part two of Carter’s answer is that a religion’s own view on the secular or religious nature of an activity, and whether or not to discriminate within that activity on the basis of religion should be given the highest deference by courts. Carter additionally argues that when the state seeks to interfere with religious autonomy is should be subject to a high burden of justification, if not a compelling interest test. Finally, Carter concludes that until society reaches a consensus that a form of discrimination is wrong, autonomy demands religious organizations be allowed to continue to discriminate on that basis.

The Liberal Dilemma
Carter begins the piece by referencing a California case Donahue v. Fair Employment & Housing Com., 13 Cal. App. 4th 350 (Cal. App. 2d Dist. 1992) which was at the writing of the article was pending before the California Supreme Court. The Donahues owned and rented out a five-unit apartment building in California and refused to rent to an unmarried cohabitating couple.  The Donhues contended their religious beliefs prevented them from knowingly allowing the “sin of fornication” to occur on their property, and to do so would cause eternal and divine retribution. Carter cites the case as creating what he calls the “liberal dilemma” when religious liberty conflicts with the omnipotent and omnipresent regulatory role of the state.

Ultimately, the 2nd Dist of the Cal. App. Ct. concluded that the Donahues' refusal to rent violated Cal. Gov’t. Code § 12955, which prohibits "marital status" discrimination. They also found, however, that the Donahues are entitled to exemption from § 12955 because the state's statutory interest in “protecting unmarried cohabiting couples from discrimination is not such a paramount and compelling state interest as to outweigh the Donahues' legitimate assertion of their right to the free exercise of religion under the California state Constitution.” Donahue, at 355. While Carter cites the case to frame the “liberal dilemma”, discussed above, (where the state’s interest in regulating and preventing discrimination on the basis of some protected characteristic conflicts with a religious belief requiring discrimination on the basis of that same protected characteristic), what makes the case interesting is that: First, Carter argues that in religious accommodation cases, including Donahue, the state should be subject the compelling interest test; Second, the compelling interest test in accommodation cases was rejected by the Supreme Court in Employment Div., Dept. of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990); But, third, in Donahue, the Cal. State Courts chose to apply the compelling interest test (advocated by Carter, and rejected by the Supreme Court) to their state civil code and Cal. state constitution. 

Corp. of Presiding Bishop and Kathleen Sullivan

After Donahue Carter moves on to examine the Supreme Court’s decision in Corp. of Presiding Bishop of the Church of Jesus Christ of Latter-Day Saints v. Amos, 483 U.S. 327 (U.S. 1987), where the Court upheld a provision of federal law exempting secular nonprofit activities of religious organizations from the general prohibition of discrimination on the basis of religion.  Carter’s use of this case is threefold. First, he uses it as an example of the anti-entanglement doctrine. Second, he uses it to introduce the arguments made in: Kathleen M. Sullivan, Religion and Liberal Democracy, University of Chicago Law Review 59 (1992) 195; for our purposes, Sullivan argues religious accommodation cases should be viewed as a request for an “opt-out” option from the redistributive programs of the state by religions, and that religions must “pay” in some form for that option. Third, Carter critiques Sullivan’s argument in order to set up his discussion on how courts should begin to examine the “problem of accommodation.”

The Accommodation Problem
The first step in solving the “problem of accommodation,” according to Carter, begins with understanding the nature of religions themselves, and their views of autonomy. Carter, 141 He cites a separate opinion of Justice Brennan, joined by Marshall, Chief Justice, in Presiding Bishops. Understanding religious autonomy, Carter continues, is more than “what an individual chooses to believe”, 142, rather, religious autonomy must include both the individual, and communities of corporate worship. Id.

The Strong Free Exercise Clause
Carter continues by advocating a position that amounts to a strong and expansive interpretation of the Free Exercise Clause of the Constitution of the United State. He cites the Brennan opinion, supra, for the proposition that when the state interferes with a religious group’s endeavor to “jointly discern the will of God” it is acting tyrannically, and in violation of the Free Exercise Clause. Id. Additionally, Brennan (and Carter) argue that in order to help prevent abuse of the protection of religious exercise, religious organizations should be able to discriminate on the basis of religion only with respect to religious activities, and that a determination should be made in each case as to the religious or secular nature of the activity. 

Compelling Interest Test “Lite” or “Considerable If Not Decisive Weight”
“…[B]ut what this argument implies”, argues Carter, is that the determination of the religious or non-religious nature of the activity by the religious organization should be given, considerable, if not decisive weight. A position, Carter argues, is not taken enough by courts, and the result of which seems to be an imposition of an objective standard of morality upon religious groups by the state, and society, via the courts. 143. 

Applying “Compelling Interest Lite”
Carter then goes on to apply his advocated standard of “considerable, if not decisive religious deference” to the cases of Smith and Lyng, and argues the state could not have met its burden. (Lyng v. Int'l Union, 485 U.S. 360 (U.S. 1988) (applying rational basis analysis and concluding that 7 U.S.C.S. § 2015(d)(3) was rationally related to the legitimate governmental objective of maintaining neutrality in private labor disputes; also holding that § 2015(d)(3) did not infringe upon a union member's right to expression and did not infringe upon the associational rights of the members because it did not prevent the members from continuing to associate together in unions to promote their lawful objectives)).

Problems with “Compelling Interest Lite” and Carter’s Rebuttal

Carter concedes that this new test might open the floodgates on Free Exercise defenses to discrimination claims, but says the court is not only equipped to handle the burden this would create, but also required to take on this difficult task as the means of protecting freedom. Finally, Carter states it is vital for “we ourselves, the people of the United States” to balance the depth of our moral commitment to the policy in question against the value of religious autonomy, before we let the state to interfere with that religious freedom. 145.

A Discussion of State Coercion and the Faustian Bargain

Carter then spends the next two sections of the chapter discussing the necessary “wall of separation” between the state and religion, and that it is intended to protect both the state from religion, and vice-versa. 146. However, Carter advances no real argument or thesis in these sections. Carter’s three most poignant points from within this section are as follows.


First, that the state’s granting of favored tax treatment to religions means that religions are already well on their way to compromising their autonomy. 147. Second, the state is capable of using its political authority to enforce a moral critique upon religions and demanding a change in theology. 149. Third, the breach of the wall of the separation of church and state is the fault of the religions themselves. 148. On the last point, Carter, argues that if a church chooses to avail itself of the benefits of dealing with the state – through favorable tax status, use of public property, acceptance of federal funds – it must also be prepared to accept the debt, or cost that comes with dealing with the government. 152.

Thesis 2: Carter’s second thesis has to do with what amounts to a “compelling state interest” in cases involving accommodation, or the state’s attempt to overcome religious discrimination. Carter argues that the state only meets this burden/has a compelling state interest when societal consensus is reached that a form of discrimination is wrong. 154.

Bob Jones and Robert Cover

Carter uses the case of Bob Jones University v. United States, 461 U.S. 574 (U.S. 1983) (where the Court sustained the IRS’ rules denying tax-exempt status to educational organizations that discriminate on the basis of race, as Bob Jones did), to advance his proposition. Essentially, Carter contends that had the court applied his “compelling interest lite” test to the Bob Jones case, the Court would have still decided against Bob Jones, because of the United States’ history in interest in eliminating racial discrimination in education. 151. (In fact, Carter suggests, there might be no more compelling state interest. Id.) Carter further strives to support his point that society has reached a consensus that racial discrimination is wrong, and that this in turn creates a compelling state interest by citing Robert Cover, Narrative, Violence, and the Law: The Essays of Robert Cover (Martha Minow, Michael Ryan, and Austin Sarat eds., The University of Michigan Press 1993). Cover, in his essays discussing Bob Jones, suggest that it was a mistake to frame the question in Bob Jones as one between equality and religious liberty in abstract. Rather, “our national commitment to the eradication of racial discrimination has of necessity grown so great that every arm of the government must participate, and every regulated entity must yield, even if it would be otherwise able to insulate itself against the coercive authority of the state.” 154.

An Unsatisfying End

Carter concludes the article by discussing what can be paraphrased as the well-known axiom that the best compromises leave everyone a little unhappy. Carter concedes that this standard of evaluating what is a “compelling state interest” is both unclear, and unjust. 154-155. Unclear because there is no real or known objective test as to when society reaches a consensus on anything. 154. And unjust because it essentially says to religions that: “You may discriminate against homosexual students but not black students because we are less sure in the first case than in the second that discrimination is wrong. When we decide we’ll let you know.” 155. This standard could essentially amount to being arbitrary and capricious, but Carter argues, in the “liberal dilemma” there might not be a clear or satisfying answer. Id.

Cases Applying
Hedges v. Wauconda Community Unit Sch. Dist. No. 118, 9 F.3d 1295, 1302 (7th Cir. Ill. 1993).

· Use by Court: The court cites a different chapter of the book containing the chapter summarized above. I believe this is beyond the scope of this assignment, but include it here to make the reader aware of the case.

Jocz v. Labor & Indus. Review Comm'n, 538 N.W.2d 588 (Wis. Ct. App. 1995).

· Issue: Whether The Sacred Heart School of Theology, a Roman Catholic seminary terminated the plaintiff, Jocz, on the basis of sex discrimination and her “opposition to discriminatory practices.” (Appeal from an order of the circuit court for Milwaukee County, affirming the finding of the Labor & Indus. Review Comm’n (LIRC) finding a lack of Subject Matter Jurisdiction on the claim.) 

· Holding: The court held that neither the Free Exercise Clause nor the Freedom of Worship Clause deprived the department of subject matter jurisdiction to review whether the evidence supported Jocz’s WFEA employment discrimination claim against the seminary. The court further held that the commission did not err in determining that the supervisor's position at the seminary was "ministerial" or "ecclesiastical," and affirmed the trial court's judgment dismissing the supervisor's complaint.

· Use by Court: The court cites this chapter, specifically [as opposed to the book, generally, (Combs, & Ingebretsen, below) ] while discussing the “problem” courts face in cases where the “ministerial exception” or defense has been raised. The “problem” as framed by the court is that "while a church may regard the conduct of certain functions as integral to its mission, a court may disagree." Id., 196 Wis. 2d 273 (Wis. Ct. App. 1995) 302-303. The court then cites Carter’s argument that courts should give “considerable if not decisive weight” to religion’s own view of the nature of that position, only to seemingly dismiss Carter’s argument. It does so based on a 5th Circuit case that states a religion’s own view of the role in question as ministerial is not controlling. See EEOC v. Southwestern Baptist Theological Seminary, 651 F.2d 277, 283 (5th Cir. 1981).

Ingebretsen v. Jackson Pub. Sch. Dist., 88 F.3d 274 (5th Cir. Miss. 1996)

· Issue: Petition for Panel Rehearing and Suggestion for Rehearing En Banc.  Originally the issue was: Whether a decision by the district court enjoining enforcement of a Mississippi statute allowing prayer at compulsory and noncompulsory school events was proper. 

· Holding: Petition for Panel Rehearing and Suggestion for Rehearing en banc, denied. The original decision by the 5th Cir. Court affirmed the judgment of the District Court, holding that all four requirements of a preliminary injunction were properly met. The court further held that the district court did not abuse its discretion in determining that a preliminary injunction was warranted. In affirming the exemption of graduation prayers from the injunction, the court held that to the extent the statute allowed students to choose to pray at high school graduation to solemnize that once-in-a-lifetime event, it was constitutionally sound. 

· Use by Court: In a portion of the dissent of the denial of the rehearing en banc titled “Why This Case Matters”, Circuit Judge Edith H. Jones cites the book, generally, for the proposition that “our elite cultural institutions, including federal courts, have imposed on us an historically unprecedented "culture of disbelief.”

Combs v. Corrections Corp. of Am., 977 F. Supp. 799 (W.D. La. 1997)

· Issue: Plaintiff- prisoners sought injunctive and monetary relief against defendants- corrections operator, corrections center, Louisiana Department of Corrections and other officials, alleging the officials illegally restricted Plaintiff’s religious freedoms by limiting their participation in the Native American Religion. The prisoners asserted their once held right to participate was terminated, and the prisoners sought: (1) to be permitted to worship with their sacred items; (2) to be permitted to worship outside during the daylight hours; and (3) to have the same worship time as other religions, at least two hours per week. 
· Holding: The court held that the officials failed to demonstrate a reasonable relation to a legitimate penal interest in restricting the practice of the Native American Religion only to prisoners of Native American ancestry. The court held the ethnicity test prescribed by the guidelines did not pass constitutional muster under the First Amendment. The court ordered that the prisoners be allowed to practice their religion at the same frequency as before the guidelines were implemented and to use sacred items in their worship not described in the guidelines.
· Use by Court: The court cites Carter’s book, generally, for the proposition that scholars have critiqued the Supreme Court’s decision in Employment Div., Dept. of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990).
Coulee Catholic Sch. v. Labor & Indus. Review Comm'n, 2008 WI App 68, 312 Wis. 2d 331, 752 N.W.2d 342.

· Issue: Whether the "ministerial exception," precludes adjudication of  Plaintiff-former employee/school teacher Wendy Ostlund’s age discrimination complaint filed against Coulee Catholic Schools (CCS). (Appeal from the circuit court’s affirmation of the decision by the LIRC that the ministerial exception does not apply to Ostlund's position.) 

· Holding: Affirmed. The court reasoned that: (1) the religious mission of the school and its teachers did not, in themselves, make the position ministerial or ecclesiastical; (2) a religious teacher's duty to model and support particular religious values was not one of the duties included in the primary duties guide: it did not constitute teaching or spreading the faith within the meaning of that guide; (3) the teaching of secular subjects was not in this case so infused with religious doctrine that it constituted the teaching of the faith; (4) religion class, prayers, and participation with students in liturgies did not constitute the primary part of the teacher's work day and were not the primary focus either of the job description or the job evaluation; and (5) not applying the ministerial exception was consistent with its purpose.

· Use by Court: The defendant CSS specifically cited the portion of Jocz, discussed above, to argue that the court should defer to the school’s judgment of the ministerial nature of the position. The court, in a footnote, again disregards Carter’s argument that deference should be shown, and instead says: “... it is the role of the court to decide, after carefully considering the evidence the church or religious organization presents, whether the position as issue comes within the ministerial exception.” Id., at 355.

Critique

I have three main critiques of this Chapter in Carter’s book. First, is that Carter’s discussion on the autonomy of religion, and his discussion as to what the “elements” of religion seem to combine create an objective standard for the evaluation of what constitutes “religion.” However, this is exactly what Carter seems to object to in significant portions of the chapter. Second, I disagree that the state lacked a compelling interest in Smith. Finally, Carter’s second thesis is incomplete.

Thesis 1

On 142, Carter, in his discussion on religious autonomy seems to essentially say that religious autonomy equals religious groups. “…[R]eligion is more than a matter of what an individual chooses to believe. Religions are communities of corporate worship.”  Id. Carter then gives a list of elements he maintains are determinative of what constitutes a religion. Namely, religions are: (1) communities or groups; (2) of believers struggling to come to a common understanding of the world; (3) engages in acts of resistance; (4) worships together; and (5) endeavors to jointly discern the will of God. Id. Carter, argues that in order for that belief to be acceptable to a court, it must be a group, and more than an individual’s beliefs. This position is inherently inconsistent with Carter’s critique on the following page, and elsewhere, that claims courts are too often glib in giving sufficient and decisive weight to a religion’s own vision of itself. 143. See also, 144 (discussion on secular and religious disaster); 146 ( the divinity of Jesus Christ); 147-149 (Hiberians). Put simply, Carter argues Courts should not enter into objective evaluations of theology unless they have a compelling state interest, all the while he himself does exactly that and enters into an objective evaluation of what constitutes a religion.

Smith

Second, on 142-143 and several places throughout the article, Carter contends that Smith was decided wrongly both on the rationale provided by the court in the opinion, and under his “compelling state interest lite” test. However, under Carter’s test, the state has two legitimate and compelling interests. First, is that the state has a general welfare/ health and safety interest in having a drug-free work force. There are any of a hundred of different reasons I can think of to support this point but I will limit myself to three main arguments. One, state employees are often in positions that protect and benefit the general public (e.g. police officers, firefighters, FDA inspectors, federal air controllers, etc.) and the people, through the state have an interest in ensuring that those employees are free from the effects of illegal substances. I think it’s fair to say, generally, that we as a population don’t want our police, air tower controllers, and operators of heavy machinery for the state to be high or under the influence of an illegal substance. Two, illegal substances can and do create health problems after prolonged use. Because state employees often enjoy a taxpayer paid health insurance plan, the state has an interest in promoting a healthy and drug free work force in order to keep costs to the taxpayers down. Third, often times even in the non-essential state services, the state employees are forced to interact with the general public, and the state also has an interest in keeping its employees free from the effects of illegal substances when dealing with the public. Second, and more generally, the status and nature of the drug war in America is unquestionably a legitimate justification/compelling state interest in prohibiting any religion from using illegal narcotics as part of its religious ceremonies, or in exercising their beliefs. 


Thesis 2

Finally, I contend that Carter’s second thesis, which says that a societal consensus that a specific form of discrimination is wrong is enough to create a compelling state interest, is incomplete. Namely, I believe that in addition to showing a consensus that the discrimination is viewed by society to be wrong, the state must also show a continuing need for the prohibition on the discrimination. I believe this point to be reasonable for two reasons. First, as Carter states, the state has a continuing interest in ensuring there is no racial discrimination in education. Second, with regards to the other cited form of discrimination that is no longer acceptable, sex discrimination, in the realm of religious institutions that discriminate on the basis of sex, the state should be required to show a continuing systematic and widespread presence of this discrimination and that it creates some harm. The most obvious example supporting this proposition is that before the state can declare the Catholic Church’s decision not to allow female clergy, the state must prove there is a widespread lack of female clergy nationally, and across all religions. This prevents the state from objectively trying to influence church doctrine, and is not unreasonable.

5. Dionne, Once a Peculiar People: Cognitive Dissonance And The Suppression of Mormon Polygamy As A Case Study Negating The Belief-Action Distinction, 50 Stan. L. Rev. 1295-1347 (April, 1998) (Lungarelli)


Thesis #1: The suppression of religious practice, under the guise of the
Smith neutrality principle, actually changes belief,  and in doing so,
comes close to violating the Free Exercise Clause.

I. Supreme Court’s Free Exercise Cases
A. Introduces her thesis with cases that recognize exemptions for
religious based actions.
a. Cantwell v. Connecticut, 310 U.S. 296 (1940), a case in which is
was held that an ordinance requiring religious groups to obtain
permission from a designated official before distributing religious
literature was an invalid restraint on religion.
b. Sherbert v. Verner, 374 U.S. 398 (1963), a case where Oregon denied
unemployment compensation benefits to a Seventh-day Adventist who
refused to accept employment on Saturday; her religion required
Sabbath. In this case the Supreme Court agreed that forcing someone to
either violate their religious beliefs or forfeit state benefits
violated one’s religious liberty under the Free Exercise Clause.
i. Sherbert, is famous for the compelling interest test; to make a
prima facie free exercise argument, one must show that they have a
sincere and truly religious practice and that the contemplated
governmental action would truly injure that practice. The burden then
shifts to the state to show, first, that a compelling state interest
necessitates the state action, second, that it has no alternative
means, less burdensome to religious liberty, for accomplishing that
interest.
c. Wisconsin v. Yoder, 406 U.S. 205 (1972), a case in which the Court
held that the state could not compel Amish parents to send their
children to school beyond eighth grade. The Court recognized that
state’s strong interest in educating children, but state that the
interest must be balanced against the fundamental right to practice
one’s religion and the liberty interest of parents in the upbringing
of their children.
B. Supreme Court moves away from the compelling interest test to the
neutrality test.
a. After Yoder the Supreme Court refused to grant further exemptions
under the Free Exercise Clause and in 1990, retreated even further
with their holding in Employment Div. v. Smith, 494 U.S. 872, 876-90
(1990) (holding if a law is rational, facially neutral, and generally
applicable, then the state need not carve out a religious exemptions.
i. In Smith, Smith and Black, both members of the Native American
Church, lost their jobs as drug counselors for ingesting sacramental
peyote at a church ceremony. The Oregon Department of Human Resources found them ineligible for unemployment benefits because they had been dismissed for work-related misconduct. Oregon Court of Appeals overturned this decision because the state had failed to show a
compelling interest; affirmed by Oregon Supreme Court. The United
States Supreme Court overruled the Oregon Supreme Court’s decision,
effectively changing doctrinal approach to free exercises.
b. The Religious Restoration Act of 1993 (RFRA) is passed.
i. Designed to restore the compelling interest test as set forth in
Sherbet and Yoder, and to guarantee its application in all cases where
free exercise of religion is substantially burdened.
ii. RFRA declare that the government cannot substantially burden
freedom of religion, even by neutral, generally applicable law. The
only exception to this rule is that the government may burden an
individual’s “exercise of religion only if it demonstrates that
application of the burden to the person (1) is in furtherance of a
compelling governmental interest; at (2) is the least restrictive
means of furthering that compelling governmental interest.”
iii. Harmer-Dionne argues two problems with RFRA; (1) it is a
legislative guarantee of rights, not constitutional and (2) suffers
from a definitional problem in that the compelling interest test of
Sherbert  and pre-Smith level of free exercise protections are not one
and the same, leaving it open to different interpretations by various
courts.
1. Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993), a case in which the court looked into the neutrality of the city’s
ordinances banning religiously motivated animal sacrifice to determine if it had discriminatory intent. On the basis of legislative history and particular terminology, the court found while appearing neutral, it was discriminatory and religiously motivated.
2. 1862 Anti-Bigamy Act, passed as being neutrally applicable and free from religious motivation but, Harmer-Dionne feels if one take the approach from Lukumi Babalu, the religious motives become clear.

II Looks at how positive and negative incentives work towards changing a religious practice

A. Effects of Positive and Negative Incentives on Religious Practice and Belief Mainstream response to marginal religious movements (MRMs)
a. Challenge the social and theological norms of the dominant culture
to such a degree that the dominant culture feels compelled to
marginalize and sanction.
i. MRMs follow one of two paths (1) continue to defy dominate culture
and remain small and face continued persecution, often leading to
obliteration. (2) eventually capitulate to mainstream pressure and
incorporate dominant norms to a sufficient degree to survive.
ii. Charles L. Harper & Bryan F. LeBeau, The Social Adaptation of
Marginal Religious Movements in America, 54 Soc. Of Religion 171, 173
(1993) describe many religious groups that had  marginal beginnings,
but eventually gained acceptance into the dominant culture. Also
theorized that opposition will generally not raise to the level of
effective, official, and civil persecution unless the group’s theology
and beliefs challenge the current social order. Stating that Mormon
polygamy is a pertinent example of this theory.
iii. Sociologist Armand Mauss The Angel and the Beehive: The Mormon
Struggle with Assimilation 4 (1994), notes similarities between the
early history of the Mormon Church and the legal challenges that have
more recently faced conspicuous and unpopular religions such as the
Moonies or Hare Kirshnas. Mauss writes the more deviant the movement
the hard society works to repress.
b. Responses to positive and negative incentives
i. Laurence A. Iannaccone Progress in the Economics of Religion, 150 J. Institutional & Theoretical Econ. 737, 740-42 (1994) noting the to an outside observer of MRMs the stigma and sacrifice associated with membership is too costly. However, this cost serves the value of encouraging half-hearted members to leave and inducing even greater involvement for more committed members. He therefore, theorizes that religion is an example of ‘nonmarket’ behavior because it responds to beliefs and norms rather than personal advantage.
ii. Harmer-Dionne, disagrees with Iannaccone, arguing his theory ignores two realities. The first, positive and negative incentives do impact people’s religious commitments. The second, is not only do religious actions correspond to incentives, but religious beliefs do as well.

iii. An article by Roger Finke & Laurence R. Iannaccone,Supply-Side Explanations for Religious Change, 527Annals Am. Acad. Pol. & Sci. 27, 28 (1993) argue that religious developments mirror the changes in incentives and opportunities facing the producers of religion.
iv. Michael W. McConnell & Richard A. Posner,An Economic Approach to Issues of Religious Freedom, 56 U. Chi. L. Rev. I, 59 (1989) rebut those against an economic approach by noting economics is a science of means not ends, it does not tell us what to value but how to obtain what we value. In sum, a religious adherent’s beliefs and preferences may not be objectively rational but they will attempt to fulfill those beliefs and achieve those preferences through rational means. And because religious institutions require money and members, both limited resources, they compete among themselves and also with other secular institutions.
v. Edward A. Tiryakian American Religious Exceptionalism: A Reconsideratoin, 527 Annals Am Acad. Pol. & Soc. Sci. 40, 46-52 (1993) noting  that fundamental movements have a sense of collective purpose and are called either to flee from or redeem corrupt civilization; observing this trend from a historical study of the Protestant, Catholic, and Jewish experiences in America.
vi. Robert Higgs Crisis and Leviathan: Critical Episodes in the Growth of American Government 43 (1987) stating “the values and precepts of their communities of shared belief, [they] not only feel better about themselves but become trustworthy adherents who will act in accordance with their ideology without, or even in opposition to, external material enticement”
c. Harmer-Dionne states even religious beliefs ultimately respond to rational incentives. While some social costs lead to increased commitment, at a certain point costs associated with social marginalization becomes too great to bear.
i. Notes to Mormons, polygamy was a belief and practice fundamental to their salvation.
ii. Government persecution, caused Mormons to forsake polygamy. She argues that this abandonment ultimately resulted in a fundamental change in Mormon belief, such that polygamy no longer plays a significant role in Mormon notions of salvation.
B. Cognitive Dissonance and Change in Belief
a. Outlines Cognitive dissonance theory to show the effect it has on religious practices and beliefs.

i. Three options when persecution finally forces a change in religious practice: (1) convert to another faith that fulfills a particular belief (2) cease to practice but still retain the belief (3) relinquish it.
ii. Leon Festinger A Theory of Cognitive Dissonance (1957) The first to outline cognitive dissonance stating that “the individual strives towards consistency within himself.” 
1. Noting that when there is cognitive dissonance a person will deemphasize some aspects while emphasizing others
2. Noting group dynamics involve cognitive dissonance. In that people tend to seek out those with whom they share similar cognitions.
iii. Robert A. Wicklund & Jack W. Brehm, Perspectives on Cognitive Dissonance 6 (1976) noting that (in order to achieve cognitive dissonance) when one takes a position at odds with an earlier position it is “a form of conversion.” Following such a conversion, there is a deep reluctance to reconvert.
b. Apply cognitive dissonance theory to the Mormon experience
i. Before persecution took over, disparity between their beliefs and that of American Society increased the cohesiveness of their community and actually deepened their commitment to polygamy.
ii. Mormons felt pressure to bring their actions and beliefs into conformity with one another.
iii. Final push to conform came from within the Mormon community rather than from without.

III. Moves into  a case study of Mormon polygamy and how the suppression action effects religious beliefs

A. Theological foundation of Mormon Polygamy
a. The profit Joseph Smith taught that a man would progress through eternity in proportion to his prosperity on earth and polygamy was a central part of the pursuit of godhood.
b. More wives ensured both increased progeny and greater future glory. Men who rejected the practice forfeited godhood and were damned. The salvation of women depended on their union with a righteous – by definition, polygamous man.
c. The church publically declared its acceptance of polygamy until 1852, when Brigham Young accepted Joseph Smith’s 1843 revelations as part of the Church’s scriptural canon.
d. Polygamy became the defining characteristic of faithful Latter-day saints.
B. Fears of Mormon Political Dominancy
a. The initial public reaction

i. 1856, newly reformed Republican Party called for the eradication of polygamy.

ii. 1857, President Buchanan authorized a $15 million invasion of Utah to intimidate Mormon leadership

iii. 1862 Morrill Anti-Bigamy Act
b. Establishing an literal, millennial Zion

i. Mormons were a cohesive group, one which voted as a political block. Quickly establishing themselves where they settled.

ii. Intended to establish a new Zion – a city and people devoted to God and committed to the establishment of justice, social and economic equality, and spiritual purity.

iii. Had a strong belief in and commitment to the rule of law and the Constitution. They passionately maintained that polygamy, deserved constitutional protection.

iv. Thus, the LDS Church leaders denounced the 1862 Morrill Anti-Bigamy Act as a patently unconstitutional abrogation of their First Amendment rights.

v. 1856, Republican Pary equated polygamy with slavery; the real concern of both the Republican and Democratic parties was the secular power of the LDS Church.
c. Supreme Court’s distinction between belief and action

i. 1874, George Reynolds – Brigham Young’s personal secretary – tried in a test case of the Anti-Bigamy Act. After initial conviction overturned on jury irregularities, he was again found guilty.
1. “In matters of opinion, and especially in matters of religious belief…all men are free. But parallel with and dominating over this is the obligation which every member of society owes to that society; this is, obedience to the law.” – Judge Alexander White’s charge to the jury
2. The interest of social order and the monogamous family as the basis of Western society was stressed
ii. Affirmed by United States Supreme Court in 1878; upholding the Morrill Anti-Bigamy Act.

C. Pseudo-Scientific Claims in the Polygamy Debate
a. Robert G. Dyer, The Evolution of Social and Judicial Attitudes Toward Polygamy, 5 Utah B.J. 35,35 (1977) (note this article was written prior to Smith) Notes during the second half of the eighteenth century, Americans viewed polygamy as both a physical and spiritual blight. Theorizes, considering the lack of evidence regarding the supposedly deleterious effects of polygamy, it is difficult to argue that it undermines society order.
b. In 1865, Young wrote about how God did not intend polygamy to please men in his carnal desires, nor to punish females for anything; but it was introduced for the purpose of raising up to His name a royal Priesthood, “a peculiar people”
c. Victorian norms at the time placed a female-centered home at the room of juvenile moral guidance, female purity, and male citizenship and sexual self-restraint.
i. Threatening monogamy threatened the nation’s homes and thus its very foundation.
ii. Harmer-Dionne, citing to Lawrence Foster, Religion and Sexuality:Three American Communal Experiments of the Nineteenth Century 204 (1981), notes the women in polygamous situations truly did threanten the domestic ideal in that, by necessity, they had far greater independence. Many pursued careers outside the home.
1. “If [a woman’s] husband has four wives,…she has three weeks of freedom every month.”
d. The Victory of Forced Inaction over Belief
i. The necessary abandonment of plural marriage
1. Young died in 1877, succeeded by John Taylor who is an ardent supporter of polygamy.
2. 1888,Wilford Woodruff succeeded John Taylor, who in contrast has a conciliatory attitude towards the government.
a. By 1889, he began to deny permission for plural marriages. By 1890 was prepared to abandon the practice altogether.
b. September 24, 1890 Woodruff met with George Q. Cannon, Smith and three other council members to ask them to accept and abide by the Manifesto, the document he had penned that announced his intention to abandon polygamy

i. Cannon argued that Mormons were ultimately required to obey the nation’s laws and that they had exhausted every means of salvaging polygamy for the LDS Church.
ii. The Government refused to accept the Manifesto unless the First Presidency and the LDS Church claimed an unqualified revelatory orgin for it.
iii. The Mormons were rewarded for accepting the Manifesto. The LDS Church was reincorporated its property returned.
iv. 1896, Utah achieved Young’s goal of admission to the Union, conditioned on a provision in the Utah Constitution that Utah would never approve the practice of polygamy again.
v. Many Mormons did not immediately abandon polygamy and viewed the Manifesto as a purely political proclamation that was not morally binding.
1. At least 262 documented plural marriages occurred between 1890 and 1910.
2. Lorenzo Snow, who succeeded Woodruff submitted to the law of the land, but did not insist that LDS Church policy should govern private conscience.
vi. 1903, Reed Smoot elected to Senate.
vii. For three years the Senate held hearings on the history, teleology, and culture of Mormonism.
1. These hearings, known as the Smoot hearings made clear that the LDS Church has not fully abandoned polygamy, and this embarrassment would lead to the finally eradication of the practice once and for all.
e. A practical change in Mormon theology.
i. Today most Mormons now define themselves in opposition to polygamy rather than in conjunction with it.
ii. Hammer-Dionne states; “After decades of persecution, Mormons abandoned their notions of polygamy and Zion and instead turned to a radical program of assimilation.”

iii. By 1922, Mormon philosopher and sociology E.E. Ericksen concluded that the repeated conflicts with non-Mormons during the nineteenth century had reshaped Mormonism’s theology and social aspirations.
iv. Once the LDS Church made this switch, Mormons epitomized the progressive family ideals of the early twentieth century
f. The Twelfth Article of Faith solidifies how a change in practice has resulted in a shift in beliefs; “obeying, honoring, and sustaining the law” are listed as central tenets of Mormon theology. Forming the basis of an official resolution between the divine revelation of polygamy and a current practice very much at odds with it.
i. O. Kendall White, Jr., Mormon Neo-Orthodoxy; a Crisis Theology at xv (1987), argues that repeated conflicts with society and the government secularized Mormon theology. They are generally regarded as a very conservative religious sect. Noting that to appreciate the significance of this turn one much understand the liberalism and optimism at the core of Mormon theology. “It completely rejects the notion of the helpless, depraved humanity presented by Calvinism in favor of rational, liberal humanity that engendered the American founding.
1. White notes that during the middle part of the twentieth century, the LDS Church embarked on a worldwide quest for converts which may explain its conservative shift. Noting that worldwide acceptance followed conformity not vice versa.
ii. Suppression of polygamy is the obvious and central cause for Mormon assimilation and conservatism. 

Thesis #2: a return to the compelling interest test combined with a strong free exercise clause would help to protect religion and prevent a suppression of actions that result in a change of beliefs.

A. Implications for Judicial Review of Cases Burdening Religious Action
a. Harmer-Dionne advocates for a return to the compelling interest test presented in Sherbert. But would refine it as follows: Before the government may suppress or force any action that would violate the salvation beliefs of a particular religion, it must provide compelling proof that the practice harms an individual or society in a quantifiable way.
i. The government should have to prove three things (1) significantly infringes on another’s right to exercise her civil liberties, (2) presents a meaningful threat to democratic liberty or social welfare rather than merely threatening or offending mainstream society’s moral preferences, or (3) causes actual physical or psychological harm to another person.

b. Action is a central part of belief because suppressing the more may change the latter, continuing to distinguish between belief and action –and allowing suppression of the later – violates our historical commitment to individual liberty.
c. Harmer-Dionne dismisses the argument for requiring religious exemptions from neutral, generally applicable laws in Reynolds and Smith by stating; first, laws with little social benefit may impose serious burden on religion. Sceond, there are sufficient limiting factors to prevent wholesale social upheaval: Recognizing that religious rights of some does not require society to sanction religiously motivate conduct that sacrifices the civil rights of others.
d. Notes that the Constitution itself provides the first limiting factor to an expansive interpretation of the Free Exercise Clause: the Establishment Clause.  These two clauses distinguish between an accommodation of religion and the affirmative support of it, thus free exercise is a negative right.
e. Jesse H. Choper, Securing Religious Liberty: Principles for Judicial Interpretation of the Religion Clauses 54 (1995) notes the interpretations of constitutional rights requires some limiting principles. The broader the protection, the more restrictive it should be in application. He proposes limiting the definition of religion for free exercise purposes. He suggest a salvational definition of religion, requiring one to show that violating this belief involves supernatural punishment.
f. Defining free exercise rights in the context of a religious extratemproal consequences, would allow the Supreme Court to impose meaningful limits in free exercise cases.
i. See City of Boerne v. Flores, 117 S. Ct. 2157, 2160 (1997), the question was whether or not a city had to grant a church an exemption from historical district guidelines. The location of the particular church in not a salvational issue, therefore, the court would not have had to apply strict scrutiny in declaring RFRA
ii. See United States v. Meyers, 906 F. Supp. 1494 (1995) a case in which the court denied a religious exemptions for marijuana possession and trafficking to a man who claimed to be a Reverend of the Church of Marijuana.
iii. See Potter v. Murray City, 585 F.Supp. 1126, 1139 (D. Utah. 1984), a case in which the court argued that an exemption for polygamy would lead to “false assertions of religious motivations for physical gratification”
iv. Harmer-Dionne argues for a definition of free exercise that allows for exemptions where salvation is at issue because even if exemptions did provide some motivation to join a particular religion, the impact would likely be minimal.
1. Goes on to note that by definition Minority and/or marginal religions are relatively small in number. They also have less political clout that mainstream religion. Consequently, they have a greater need for the constitutional protections of the Free Exercise Clause.

Critique: The article is well written and comprehensive. It has a full and complete history of Mormon culture, religion and the experience. The author does a good job of leading the reader through how mainstream culture worked towards and eventually was successful at suppressing and elimination polygamy from the Mormon religion.  However, at times there is too much detail, while interesting material, the author spends too much time on other’s research. I did not think there was a need to include as much background about cognitive dissonance theory or about positive and negative economic incentives. These sections should have been kept but could have been reduced down to one less wordy section that way the reader does not loose sight of the theme of the article.


This article fits in with Key Issue number two; belief/conduct issues.  Harmer-Dionne looks closely at how mainstream culture works to suppress certain religious conducts, which in turn changes beliefs. The article centers directly around the distinction between beliefs and conduct.

6. Lupu, Free Exercise Exemption And Religious Institutions: The Case Of Employment Discrimination, 67 Boston University Law Review 391-442 (1987) (Meanley)
Thesis I:  The immunities from employment discrimination statutes that have developed in our law cannot be defended, as a matter of constitutional principle, either on the grounds of a right to “Church Autonomy” or any asserted right of free exercise of religious institutions.


Professor Lupu argues that the two main theories supporting religious institutions’ claims of immunity from statutory prohibitions concerning employment discrimination, most notably gender discrimination, are not based on sound constitutional principles or free exercise precedent.  The first, advanced by Professors Laycock
 and Bagni
, is that religious institutions enjoy broad exemption from employment discrimination statutes under a theory of “Church Autonomy.”  Professor Lupu’s position is that the theory of church autonomy is not grounded in precedent, principle, or policy.  Secondly, Lupu argues the more conventional theory that religious institutions should be exempt from policies that burden sincerely held religious beliefs is unsound because such organizations are incapable of either “sincerity” or “belief”


Starting with McClure v. Salvation Army
, courts began to recognize what came to be known as the “church-minister” exemption.  McClure was a female officer in the Salvation Army who was paid less than her male counterparts, resulting in her suit against her employer for gender discrimination in violation of Title VII.  The Fifth Circuit held that because the defendant was a religious institution and McClure was charged with significant religious responsibilities, she was clergy of her employer.  Professor Lupu argues that the court’s assumption that Congress intended to exclude such employment relationships from judicial intrusion was misguided and had no basis in legislative history of the statute.  Moreover, the decision was based on erroneous constitutional assumptions about the propriety of judicial resolution of disputes between churches and religious employees.  

Similar cases involving gender discrimination following McClure further indicated courts’ reluctance to resolve employment disputes, even when the religious organization does not claim that that religious doctrine barred a female from entering the clergy. see Rayburn v. General Conference of Seventh Day Adventists
. The court in Rayburn seemed to accept the argument that the Constitution prohibited the court from inquiring into the church’s employment policies.  Courts expanded this line of reasoning into state anti-discrimination laws as well.  In Dayton Christian Schools v. Ohio Civil Rights Commission
, the school sought an injunction barring a state administrative agency from investigating its alleged discriminatory policies.  The Sixth Circuit granted the injunction under the same reasoning as the McClure court.  The Supreme Court vacated the injunction on other grounds, but did not address the argument that the school should be free from judicial proceedings on free exercise principles.

Professors Laycock and Bagni argue that such decisions are supported under a theory of church autonomy.  In Laycock’s words, “churches have a constitutionally protected interest in managing their own institutions free of government interference.”  Professor Laycock’s view is so broad that he would insulate almost all church activities, particularly labor activities, under autonomy principles and allow government interference only in extraordinary situations.  While Professor Bagni’s theory of church autonomy is not so broad, with the level of immunity decreasing as the church activity becomes more secular, Lupu argues that either professor’s theory is not consistent with the First Amendment’s other institutional protections or Supreme Court precedent addressing government interaction with religious institutions.

Professor Lupu compares the first amendment rights of religious institutions with those of other institutions that are non-religious in nature.  For example, the first amendment protects both freedoms of political speech and of the press.  However, neither political parties nor press organizations are exempted from employment discrimination statutes.  The argument that judicial scrutiny of discriminatory policies would intrude into purely “internal” matters of a religious organization is similarly available to other institutions as well, but the law does not protect those institutions under a theory of the right to “autonomy.”

Laycock argues in the context of labor disputes specifically, that legislation imposing collective bargaining agreements would impermissibly intrude into matters of religious doctrine because religious organizations assert the right to choose their message and who to speak for them.  However, the appointment of editor-in-chief of a newspaper has similar implications, and no exemption from labor regulation is allowed.  Such broad rights of autonomy would shield churches from generally applicable legislation under the guise of religious freedom when the real motivating factors may be purely economic.  Lupu points out that the Supreme Court has recognized that the Free Exercise clause does not exempt religious institutions that are engaged in commercial activities to generate revenue.  See Tony and Susan Alamo Foundation v. Secretary of Labor.

Lupu argues that Supreme Court precedent is also inconsistent with a broad theory of church autonomy in so-called cases involving “internal disputes” and cases where government interference runs the risk of impermissible “entanglement.”  Internal disputes typically involve disputes between rival factions of a religious organization over real property or disputes about who in the church is entitled to make appointments to church leadership.  Historically, courts deferred to the decision of the church’s highest authority to resolve these disputes.  However, more recently Supreme Court cases have held that a court may resolve the dispute if it is not required to rule on matters of religious doctrine but can decide based on “neutral principles of law.”  

For example, in Jones v. Wolf,
 the Court ruled that examination of church documents revealed, without having to decide a religious controversy, who was entitled to speak for the church and, thus, who prevailed.  Applying this reasoning to employment discrimination disputes, Lupu argues that a neutral examination of church documents could just as easily reveal whether the church position or employment discrimination law should prevail without deciding a religious controversy.  Such a decision would fall under the normal doctrine of free exercise jurisprudence weighing the burden on religious exercise against the governmental interest in nondiscrimination in employment.

Supreme Court precedent also does not support the theory of church autonomy in cases addressing administrative investigation and regulation of religious organizations.  So-called “entanglement” concerns arise in Supreme Court cases holding that government intrusion into employment and educational contexts violates religious institutions’ First Amendment rights.  It is probably most closely associated with cases involving government aid to religious schools, which raises establishment clause concerns.  In this context, government agencies providing aid to religious schools must ensure that the aid is not being used to promote religious purposes.  However, when the presence of agents of the state in the schools becomes too permanent and pervasive while trying to ensure secular use of the aid, as it did in Aguilar v. Felton,
 the risk of impermissible “entanglement” is high, and the program may be struck down.

Proponents of church autonomy combine this reasoning with the Supreme Court’s ruling in NLRB v. Catholic Bishop of Chicago[CITE], where the Court expressed concern for excessive and intrusive interaction between government agents and church officials in applying the NLRA to collective bargaining agreements between parochial school teachers and officials of the church.  However Lupu argues that the risk of entanglement with aid to parochial schools raises an entirely different problem than regulatory enforcement of employment statutes.  The first raises establishment clause issues, while latter would run the risk of a substantive violation of churches free exercise rights.

Applying the principles of Aguilar to employment discrimination statutes, Laycock would argue that religious organizations should be free from any interaction with government agents, either through investigation or enforcement.  This idea of “process immunity,” as Lupu calls it, is not supported by Supreme Court precedent.  In Dayton Christian Schools, the Court ruled that mere investigation by a state agency into whether the schools violated state discrimination statutes does not violate any substantive right to free exercise.

After establishing that religious institutions cannot claim immunity from the process of government enforcement of employment discrimination statutes emanating from a theory of church autonomy, Lupu then argues these institutions cannot claim any substantive right to free exercise at all.  Because free exercise is inherently an individual right, religious institutions cannot claim it.  Both the history of the First Amendment and Supreme Court rulings support his argument that free exercise is an individual right.  

In Thomas v. Review Board of Indiana Employment Security Division,
 the Court refused to inquire whether the plaintiff’s assertion that his religious views proscribed him from working to manufacture arms was required by the larger Jehovah’s Witness religious tenets.  Thomas resigned from his job because of his religious views and was denied unemployment compensation.  Whether the Jehovah’s Witness sect required plaintiff’s resignation was not important, the Court said, only that plaintiff had an individual religious belief that so required.  In debates between competing drafts of the First Amendment, Lupu also points the absence of any concern on the part of the Founders for a “corporate,” institutional right to free exercise.  It is the beliefs of the individual that mater.

To establish a substantive free exercise violation, the claimant must at least assert a religious belief that is sincere.  Lupu argues that religious institutions are neither capable of “belief” nor “sincerity.”  Particularly within large religious institutions, beliefs are often inconsistent among members and between authorities.  Thus, any assertion of an “aggregate” belief or the sincerity with which individuals hold that belief would be difficult to establish.  Similarly, a claim that the elected or appointed church leaders are empowered to assert, “derivatively,” the free exercise rights of its individual members runs counter to the principle that religious conviction is an individual right.  An exemption for religious institutions asserting a derivative right would run into similar problems of authenticity of the members’ beliefs and whether they are sincerely held.  This would allow churches to claim an organizational exemption without the determination of whether the alleged discriminatory practices are matters of religious conviction, or are instead asserted simply to shield the Church from discrimination laws.  In the rare case that it can be established that the beliefs and sincerity of the members can be established with unanimity, Lupu argues that the associational rights of the religious institution’s members is the more appropriate justification of an exemption.

Thesis II:  The right of religious institutions to discriminate in otherwise unlawful ways is more properly characterized by what Professor Lupu calls the “Members Only” principle of exemption.  That is, the immunity is “driven by and coterminous with” the associational right of a church’s members to utilize its membership criteria as its employment criteria.

Lupu argues that because religious organizations may use any criteria to restrict membership, they may also exclude non-members from employment positions of associational importance.  This associational freedom is not based on religious freedom.  Instead, Lupu argues that several sources of freedoms in the Constitution lay the foundation, including the right to speech, assembly, and petition in the First Amendment and the Fourteenth Amendment case law protecting family formation choices.  Lupu relies heavily on the 1984 Supreme Court decision in Roberts v. United States Jaycees,
 in which the Court held constitutional a statutory ban on gender discrimination in public accommodations to the Junior Chamber of Commerce.  In the case, the Court articulated guidelines for the regulation of associations that Lupu argues are relevant to religious organizations.  Roberts distinguishes between relatively small, intimate associations, such as the family, which would be most protected in restriction of membership and are an “intrinsic element of personal liberty,” and associations that come together as an instrumentality to express only those views that brought them together. 


In the context of religious associations that form to express religious messages, Lupu argues the protections afforded lie along a continuum between smaller associations and larger ones.  Because smaller religious associations can easily articulate a common view shared among its members and consistently express that same view, such organizations would be afforded greater protection.  Forcing the association to adopt nondiscriminatory criteria for membership runs the risk of diluting the common message that brought the members together in the first place and violates both the intrinsic element of personal liberty and the instrumental purpose of expressing a common view described in Roberts.  Logically, larger religious associations with a greater number of members would be less able to articulate a common message and consistently express that message, so they would be afforded less protection under Lupu’s framework.


In the context of employment with religious associations, at least some employees are hired to carry out its purposes and stay loyal to its spiritual and ideological message.  Nonmembers are more likely to misunderstand that message and express a divergent view.  Thus, a religious association should be empowered to restrict their employment practices in a manner that allows it to hire only employees who meet membership criteria and stay loyal to the message.


Lupu argues that this right of associational freedom as a framework for exempting religious organizations from employment discrimination statutes can be more objectively applied, enforced through less intrusive means, while still maintaining a balance between the competing goals of religious freedom and employment equality.  In order to be objectively applied, Lupu suggests that if a religious organization has a discriminatory policy in employment, then it should also have a corresponding discriminatory policy concerning membership.  If there are no corresponding discriminatory membership criteria, then the religious association could hardly argue that its religious message is being diluted or burdened by enforcement of antidiscrimination statutes.  The burden of demonstrating that its discriminatory membership and employment policies are exempted under free exercise principles should stay with the religious association that claims the policies are matter of religious doctrine.  To meet that burden, Lupu would require that the membership criteria be clearly and explicitly stated and consistently applied.  If the religious association can demonstrate this, there would be no need for courts or administrative agencies to intrude into religious doctrine to determine whether or not the policies are sufficiently religious in nature or sincerely held.


Ultimately, the problem with the theory of church autonomy, McClure-type doctrine, and the current balancing test in free exercise jurisprudence is that these frameworks require a determination of what policies and practices are “religious” in nature.  Lupu argues that the government lacks competence to make this determination and would not need to if employment discrimination statutes were instead enforced objectively by evaluating its employment practices through the lens of its membership criteria.

Cases Applying:  NONE

Critique:  My main critique of professor Lupu’s second thesis lies in his admission that his framework for evaluating the free exercise rights of religious institutions is not based on the constitutional commitment to free exercise of religion and “functions independently of religion.”  Instead, Mr. Lupu’s analysis suggests that the rights of religious institutions to free exercise of their professed religion is somehow amalgamated from a combination of entirely different rights in the First Amendment and rights guaranteed in an entirely different amendment, the Fourteenth.  This seems backwards to me.  


The constitution has a textual commitment to protecting the free exercise of religion.  To me, this would be the starting point of any evaluative framework designed to enforce that commitment.  In fact, the very first words in the Bill of Rights spell out the drafters’ commitment to guaranteeing freedom from a state-imposed religion and freedom of the exercise of the religion one chooses.  I do not think that the Bill of Rights was necessarily drafted in a hierarchical fashion.  However, I do believe that the drafters chose to expressly include in the text what they believed to be the most important constitutional rights.


It is true that other constitutional rights cannot strictly be found within the text of the document.  For example, the right to privacy and reproductive choice are not found in the text.  Instead, courts “amalgamated” other rights to arrive at the conclusion that these are constitutional rights in a similar manner as Lupu does in his article.  Important rights are undoubtedly derived from the combination of other rights, even though there is no textual commitment.  The reason, however, courts do this is because the rights are sufficiently important to warrant the combination of other rights, and there is no textual basis to begin to analyze how best to protect them.  To my knowledge, courts do not first ignore the textual commitment of the Constitution to a specific right and then try to combine separate rights to arrive at a framework for protecting the initial one.  To do so seems counterintuitive.


Secondly, I think Lupu, to some extent underestimates the importance of gathering together to worship.  The value of the freedom of people to come together in a church, synagogue, or mosque to engage in group worship is not necessarily that they are expressing outwardly a common message or viewpoint.  To many, the value lies in very nature of group worship itself.  Religious doctrine may dictate that group worship and prayer is more effective and valuable.  Additionally, each person may inwardly feel that group worship fulfills his or her religious needs in a manner individual worship does not, regardless of any perceived outward expression of a common message among the groups as a whole.  Lupu’s argument therefore lacks a certain nexus between the associational rights of church members to express a common message and the individual right to free exercise of religion.  


In fact, Lupu contends in his first thesis that free exercise rights are only individual rights, and religious institutions cannot claim them.  However, this proposition largely ignores the value people place on institutional worship.  The two ideas are sometimes opposite sides of the same coin.  Without fiercely protecting institutional rights, the right of an individual to freely exercise a religion that requires institutional worship is not protected.  This problem is directly related to Key Issue # 6, in that it goes right to the heart of evaluating and determining what beliefs are of sufficient religious importance.  Part of Lupu’s argument is that institutional rights to free exercise are limited by the associational freedoms of people to come together and express a common message.  The problem with that argument is that, to many people, group worship is not about outwardly expressing any message.  Instead, it is an internal religious experience that, to some extent, would be restricting by not protecting the free exercise rights of institutions. 

7. Magid & Prenkert, The Religious and Associational Freedoms of Business Owners, 7 U. Pa. J. Lab. & Emp. L. 191 (2005). (Mermiges)
Thesis: 

(1) Boy Scouts of America v. Dale
, 530 U.S. 640 (2000) recognized a strong First Amendment right of “Expressive Association.” Unlike Roberts,
 Dale did not recognize a distinction between non-profit and for profit activities. 

(2) For-profit religious employers should now be able to make a Yoder
-like ‘super-hybrid right’ claim based on Free Exercise and Expressive Association. This claim should escape the Smith
 rational basis review and instead receive heightened scrutiny.

(3) Dale’s emphasis on the importance of freedom of Expressive Association should override the Title VII interest in eradicating discrimination, allowing some for-profit businesses with substantial religious components to legally discriminate (by only hiring co-religionists, for example). 

Arguments: Note, the authors spent substantial time reviewing existing case law. Their interpretation of existing case law is included below, along with the outline of their arguments. 

 (A) The Religious Employer Exemption of Title VII

1. Religion Fails to Conform to Title VII Paradigm

a. Characteristics like race and sex can be put in to clear categories, but religion is individualized. It is hard to distinguish between belief and religion as such.

2. The Parameters of the Religious Employment Exemption

a. Congress recognized free exercise implications of regulating religious employers and exempted them from religious discrimination claims.

b. Title VII does not specifically define what times of employers qualify as religious corporations, educational institutions, or societies. 

c. Presiding Bishop of the Church of Jesus Christ of Latter-Day Saints v. Amos, clarified scope of exception, holding that the Church could fire a non-Mormon, even though he worked in a non-religious, non-profit gym. 

3. Government Approach to Religion: Separate of Neutral?

a. There is doctrinal tension between gov’t being separate from religion (i.e., ministerial exemption) and gov’t being neutral towards religion (Smith).

i. Some views of neutrality actually impose a greater burden on religion. Secular organizations are allowed to hire/not hire based on the employee’s ideological worldview. Religions are not. 

4. Civil Rights vs. Civil Liberties

a. Eradicating discrimination has been recognized as a compelling gov’t interest. Can survive strict scrutiny by courts.

i. In Bob Jones University v. United States, court held that “a racially discriminatory admissions policy based on sincerely held religious beliefs did not excuse a religious institution from complying with the federal tax code’s antidiscrimination provisions.”

b. Prior to Dale, Court gave deference to civil rights over associational freedoms.

i. In Roberts v. United States Jaycees, the Jaycees right to expressive association was inconsequential in light of state’s legitimate purpose of combating discrimination. 

c. The balance between equal rights and freedom has changed since Title VII was enacted. It tilts toward individual freedom now. 

(B) Free Exercise Clause Narrowed to Require ‘Religion Plus’

1. Sherbert Gives Way to Smith Hybrid

a. Sherbert originally adopted a “compelling interest test” where there was a “substantial burden” upon exercise of religion.

b. Smith abandoned this test where the statute was a neutral law of general applicability. 

i. Yoder and its progeny were distinguished because they constitutional free exercise claim was asserted in conjunction with another constitutionally protected right (hybrid).

c. Hialeah emphasizes religious tolerance.

d. Smith-Yoder-Hialeah doctrine balances rational basis review in defining “religion” with “the stricter view for hybrid rights, protecting more traditional aspects of religion in the form of freedom of speech, association, and determining the religious upbringing of children with the stricter review hybrid rights provide.” 

2. Free Exercise Challenges to Antidiscrimination Legislation

a. Smith, by eliminating heightened scrutiny in most free exercise claims, blocked challenges to civil rights statutes.

b. Smith may undermine the “constitutionally-required ministerial exemption to Title VII.”
 But, it may offer support for the exception under the Hybrid right analysis.

i. Recognizes there have been few Hybrid claims in lower courts, but predicts that there will be more. No court has considered freedom of association / free exercise hybrid. 

 (C) The Strength of Expressive Association

1. Associational Freedoms Defined

a. Freedom of intimate association is protected by substantive due process, while freedom of expressive association is protected by First Amendment. 

b. Freedom of Association became permanently intertwined with religious freedom in Roberts. Brennan recognized the right to “gather and form alliances” was protected by First Amendment. 

i. Roberts held that although the organization engaged in expressive association, it was unable to show that admitting women would inhibit the activities or opinions expressed.

ii. In Hurley, unlike Roberts, the group seeking inclusion had a “wholly different” message than the organizers of the parade. In Hurley case, expressive association won. 

2. Dale Strengthens Expressive Association

a. Dale is a “broad statement of an organization’s associational freedoms to defeat antidiscrimination legislation and it strengthens expressive association among fundamental rights.”

i. In Dale, the Boyscouts were allowed to exclude an openly gay leader, because his inclusion would conflict with their anti-gay message. 

b. The Court “granted the organization control over its message, even absent specific evidence that this message had importance within the organization or was maintained strictly.”

i. Highly deferential to organization. 

c. Dale court did not recognize the dichotomy between commercial and expressive organizations.

i. O’Connor’s concurrence in Roberts substantially limited expressive rights of for-profit organizations.  

d. Dale “seems to recognize” that associational freedoms necessarily result in diminished equality.

3. Expressive Association as a Hybrid

a. Some commentators argue that Dale’s impact is minor. Holding was based on the protected class at issue (sexual orientation not a suspect class entitled to heightened scrutiny like race or gender).

i. Dale represents the court’s shift to individual rights, and prior precedent that seems to limit Dale should be viewed in this light. 

ii. Dale is important in the context of a religious employer. The religious employer “invokes not just the strengthened associational freedoms but also advances a free exercise claim, thus producing a hybrid right pursuant to Smith.”

1. Since the strength of the right is important under heightened scrutiny, Dale’s reinforcement of expressive association should change the balance in favor of the religious employer. 

2. Creates a claim that “a religious employer can employ co-religionists as an exercise of expressive association despite antidiscrimination legislation in employment.”

(D) Striking a Balance for Religious Business Owners

1. A Clash of Rights

a. Religious employers should have a claim that Title VII violates their expressive associational rights. 

b. Even the Fourteenth Amendment’s “secure grounding” for antidiscrimination statutes that protect race or sex can give way to more compelling state interests. 

c. Religious employers that choose to offer employment to “otherwise largely unemployable” co-religionists, or religious employers who seek “to carry a religious message as well as service” to customers “may rest their claims on constitutional principles which Dale raises to a higher constitutional priority than Title VII employment directives.”

2. Maintain Exemption Under Title VII

a. “We advocate” expansion of religious employer exemption. 

i. BFOQ exemption does not fit the scope of constitutional issues mandating exception. Too narrow.

ii. BFOQ doesn’t fit where religious employer gives co-religionist favorable employment terms so that the employee can “fully practice their religion.”

b. Although actual service provided may be non-religious, employers may want their employees to proselytize with genuine conviction.  Non-believers couldn’t do that. 

c. Dale failed to recognize the Roberts “expressive” vs. “commercial” dichotomy. This strengthens for-profit religious employers’ claims.

i. Profit motive should be just one factor in analysis of whether business owner may express religious beliefs. 

d. A “small business” exemption makes no sense in the context of constitutional rights. Size of organization shouldn’t matter.

e. Proposed factors to consider when granting exemption:
i. Whether employer’s “main pursuit” is to express religious devotion.

ii. Whether, objectively, the dissemination of the religious message is undermined by presence of non-conforming employees.

iii. Whether devotion represents a complete and exclusive belief system.

iv. Whether profit motive outweighs religious mission. 

3. Factors for a Private Employer Religious Exemption Analyzed

a. Purpose of exemption: to permit employers who promote a religious message to “engage in this constitutional right free of government interference in hiring.”

i. Main goal must be religious exercise, not profit.
 

b. Objective Evidence Must Show that Employees Promote Religious Belief

i. Religious tenant must be objectively documented.

ii. Entanglement concerns are no greater than distinguishing between religious and secular activities (court does this already).

c. Religious Devotion Represents a Complete and Exclusive Belief System 

i. Only complete belief system is granted constitutional protection under free exercise, because it must actually be a religious organization. 

ii. Can’t allow exclusion of some based on broad religious goals. 

d. Profit Motive Examined

i. Religious employers should not be banned from their religious mission just because they make a profit.  Belief systems may well include for-profit transactions. 

ii. Dichotomy between commercial and expressive is inadequate.

1. Example: home health care providers who bring religious message. 

2. Example: businesses created solely to allow co-religionists to have a livelihood, because their form of worship makes them unemployable. 

Cases Applying: None.

Critique: No Supporting Case Law


The author argues that Dale is unbelievably broad. Dale was a case that dealt with (1) a secular organization, (2) a nonprofit organization, (3) a state antidiscrimination law, (4) a claim based on sexual orientation, (5) the “baseball” factor (tradition/Americana). He argues that a case decided on these facts should support allow a (1) religious, (2) for-profit employer to escape (3) federal anti-discrimination law. The religious employer’s beliefs dictate how he may discriminate, so he could theoretically (4) discriminate based on sex or race. 

1. Secular v. Religious: If the Supreme Court intended to substantially modify its free exercise jurisprudence, it probably would have said something.

2. Profit v. Non-profit: The Boy Scouts are non-profit. Non-profit organizations are held to different standards in the context of the free exercise clause and the establishment clause. Indeed, the author didn’t cite a single supporting case where there was a for-profit organization involved. Non-profit organizations generally have members who voluntarily join, which raises concerns about political speech. For-profit organizations don’t get employees to “join,” they pay them money. 

3. State v. Federal Law: although this may be an unsubstantiated assertion, the Supreme Court is more deferential to large complex federal laws than to state laws. 

4. Claim Based on Sexual Orientation: In Dale and Hurley, the defendant organization won. Both of those cases involved discrimination based on sexual orientation. The Court does not recognize sexual orientation as a protected class worthy of heightened scrutiny. The author argues that the for-profit religious employer should be allowed to discriminate on the basis of religion (and presumably also race and sex, if the religious dictates require it). Race and sex are characteristics that the court scrutinizes more carefully. It should follow that preventing discrimination on the basis of religion, race, or sex will be more “compelling” than preventing discrimination on the basis of sexual orientation.

5. The Baseball Factor: The Boyscouts have a foothold in the popular imagination of American culture. The Court probably took this into account when it was making its decision (akin to the court’s decision to grant an anti trust exemption to Major League Baseball).

Ultimately, in my opinion, the author fails to show that Supreme Court jurisprudence will move so far that Title VII can be overridden by expressive concerns. He may be correct that there is some weakening of the Court’s commitment to equality and civil rights, but the case law he presents doesn’t suggest that they will go as far as he claims. 

8. Rutherford, Equality As The Primary Constitutional Value: The Case For Applying Employment Discrimination Laws To Religion, 81 Cornell L. Rev. 1049 (1995-96) (Sutkin)
Thesis: Religious organizations/employers ought not be able to discriminate re: employment, i.e., employment discrimination laws should apply to religious entities. 

I. The primary constitutional value should be to provide substantive equality (requiring individualized treatment to yield equal opportunity). Equality is the most important constitutional value because: 

A. “Historical analysis of the Declaration of Independence, the Fourteenth Amendment, and the structure of our constitutional government suggests that notions of equality are bound up with how we define ourselves as a nation.” 

i. The Court needs to reinterpret other amendments and provisions of the Constitution so as to reconcile them with the demands of equality provided in the Fourteenth i.e. first Amendment Religion Clauses should be interpreted in ways that are consistent with the Fourteenth Amendment paradigm of equality and participation.
1. Ex. The Supreme Court reading the Equal Protection Clause into the Due Process Clause of the Fifth Amendment expanded constitutional rights to make them consistent with the paradigm of the Reconstruction Amendments. 
ii. “Even if the primacy of equality is not historically required, it legitimates applying the Constitution to those who were excluded from the formation of the social contract at the time of the founding”. 

1. Democracy derives its legitimacy from the social contract/equality: the consent of the governed. Those groups who did not consent to the social contract are not bound by it.
iii. “Placing equality at the pinnacle of constitutional values is the only way to assure that other important constitutional values remain protected. Both the free exercise of religion and free speech depend on individuals possessing an equal voice”.

II. The competing interests of employees, religious institutions, and the government justifying any attempt to limit religions that discriminate and interfering with their free exercise of religion and entangles the government in religious decisions fails, because:

A. There is necessary state action.

i. The state provides a benefit--protection from employment discrimination-- by denying the benefit of protection only to religious employees, the government discriminates on the basis of religion. 
ii. Because only members of disfavored groups need the benefit, the government also discriminates on the basis of race, sex, alienage, pregnancy, age, or disability. 
B. The effects of state authorized employment discrimination on employees' rights to equal protection, free exercise of religion, and freedom to participate and speak are highly detrimental. 

i. When the Court suggested heightened review in Carolene Products, it expressly mentioned religious discrimination as triggering strict scrutiny.

ii. Religious institutions should not be able to use the Free Exercise Clause as a license to discriminate. Civil rights laws that condone discrimination infringe the employees' right to freely exercise their religion by: 
1. Discouraging individuals from taking religious jobs by punishing religious employees with the loss of state conferred civil rights.
2. Encouraging those excluded to change faiths. 
3. Excluding the viewpoints of disfavored groups from religious dialogue.
iii. Religion is crucial on three different levels: personal or spiritual, communal, and 

public.
a. Religion is identity-conferring.
b. Religion is an anchor for communities. 
c. Religious institutions provide social services.

d. Religious groups often become directly or indirectly involved in the moral issues that dominate public debate (citing DeTocqueville).
C. “The countervailing interests of religious employers that might seem to justify discrimination, including arguments that discrimination is private, justified by a right of free association, or would foster governmentally controlled religion”. These arguments fail because:

i. The public-private distinction (ie. religion is a private realm where the state has little interest in intruding) has two flaws.
1. “The Supreme Court has not agreed that government restrictions on private discrimination are constitutionally compelled, it has sustained Congressional efforts to dismantle private discrimination as valid exercises of federal authority.” 
a. Ex. Civil rights statutes.
2. There is statute action. (see above).
ii. Religious institutions assert that if they are compelled not to discriminate, they can be forced to associate with those they would rather exclude. This fails because: 
1. “This assumes that individuals can be forced out of their faiths with little or no harm to either the individual or the community.” This is incorrect because:
a. Many faiths establish membership by birth as well as conversion. Also, other faiths are not purely voluntary. 
b. One may be harmed by forced exclusion from their community. 
c. The individual's free exercise of religion is at stake when they are excluded.
iii. Religious groups’ claims that anti-discrimination laws intrude on free exercise rights and entangle government in church affairs fail because:
1. The state has a compelling state interest in eradicating discrimination.

2. Unenforceable rules undermine both the legitimacy and the authority of government.  
D. The government has an interest in (1) shielding religious institutions from non-religious illegal behavior, (2) accommodating sincere religious faith, (3) avoiding entanglement with religion, and (4) combating discrimination. These, in turn fail because:

i. For many cases, the state can identify no compelling interest in denying civil rights to religious employees.  
1. Ex. 1: No free exercise claims arise if the religion does not embrace discriminatory principles as part of its faith.
a. Congress confirmed this principle when it refused to create an exception in Title VII for race, sex, or alienage discrimination by religious employers.
b. Ex. 2: Sexual harassment.
2. Inquiry into hiring or firing decisions doesn’t overly intrude on religion because a court can decide such issues without ruling on the “correct” faith.
3. If the religious entity claims that the discharged employee performed the religious duties badly, the defendant need only show that it had a nondiscriminatory reason to fire the employee and that it was not pretextual.
ii. “Even when the religious employer states that the discrimination is religiously based, the First Amendment interests of religious entities should outweigh the free exercise rights of the individuals, or their free speech rights, or their right to be treated equally under the law.”
1. The exemption for religious groups fails the Lemon test because an exemption created expressly for religious organizations clearly does not have a secular purpose. 
2. Exceptions for both accommodation and enforcement place important constitutional values of free exercise and political and social access in danger.
3. When religious employers discriminate, they create a culture of subordination. 
iii.       When the state refuses to arbitrate disputes, it wrongly views religions as static institutions and reinforces a particular religious idea at the expense of another. 

iv. The state's interest in eliminating job bias is a compelling governmental interest.

1. See egalitarian language in the Fourteenth Amendment and federal statutes.  

2. The Supreme Court has affirmed the primary importance of eliminating discrimination in Bob Jones University v. United States.

3. “The Court moved has moved far toward neutrality and away from deference in Smith (case), that it seemingly overruled the compelling state interest test altogether.”  

4. But, in response to Smith, Congress enacted the Religious Freedom Restoration Act (RFRA), which reinstates the compelling state interest test. 

5. Enforcing the civil rights statutes meets both the Smith test of neutrality and the compelling state interest test.   

III. Conflicting constitutional principles emerge that should be resolved by the primacy of equality.

A. The religion clauses ought to be interpreted to fit the egalitarian principle just as the other parts of the Constitution were changed. 
B. “Remedies can be crafted to dismantle discrimination while minimizing the impact on religious liberties by providing a full range of remedies for non-religiously based discrimination, but more limited remedies when the discrimination is religiously based.”

i. If religious doctrine or faith does not require the discrimination, then religious entities should be subject to the full range of remedies traditionally available, including injunctive relief and damages.  
ii. If the discrimination asserted is part of religious doctrine, courts could simply defer to the members of the faith on this issue and place more limits on the available remedies.
Cases Applying:  none

Critique: Strengths: The article draws a good line in preventing intrusion into religious entities by essentially limiting the application of employment discrimination laws to cases where the organization is asserting a religious reason for its discrimination. The article gives many strong examples of how religions can perpetuate subordination and harms people that want to participate in their faiths such as excluding women, minorities, etc. from religious offices. The egalitarian principles of the 14th amendment, the Declaration of Independence, and the reading of the Courts, shows convincingly a trend toward the recognition of the state having a compelling interest in curbing many forms of discrimination – this article, like Professor Corbin’s simply and sensibly advocates for the next step, by eliminating the ministerial exception.

Weaknesses: One way to build a secular society is to have the religious entities continue discriminating. Applying employment discrimination laws to religious entities is like offering a helping hand and making them see that they are in the wrong. Instead, we should allow the religions to come to their senses on their own, under the threat of being banished into irrelevance if they are to remain committed to their discriminatory ways. Second, I take issue with the idea that people cannot choose their religions – discriminated individuals will see that their faiths have failed them and will, hopefully, choose a more secular, humanist lifestyle – something the state would do well to foster by keeping things as they are. 

Key Issues: This article concerns key issue number five because it addresses the extent to which religious organizations should be exempt from employment discrimination laws. The concerns surrounding this issue are addressed above.

9. Turley, An Unholy Union: Same-Sex Marriage and the Use of Governmental Programs to Penalize Religious Groups with Unpopular Practices, in Same-Sex Marriage and Religious Liberty: Emerging Conflicts (Edited by D. Laycock, A.R. Picarello Jr. and R.F. Wilson), pages 59-76 (2008) (Lobel).
Thesis: 

Thesis 1:  Turley’s primary premise is that eligibility for tax exemption should not be used by the government to discriminate between “appropriate” and “inappropriate” groups.  He argues that tax exemption is the “most direct way for the government to support the rights of free speech, free exercise and association” and by taking tax exemption status away from certain groups, particularly religious groups, the government is regulating speech, which impinges on fundamental First Amendment rights.

Thesis 2:  Interwoven with Thesis 1, Turley argues that the Supreme Court has been plagued by a lack of internal coherence over the last few decades, a fact that he feels is reflected in their contradictory decisions.  Turley believes that they have been especially poor in religious discrimination cases.

Thesis 3: Thesis 3 is that Turley believes "Nondiscrimination rules that are clearly compelling in some circumstances are not so compelling when used against a private organization exercising first amendment rights"

Turley used the following cases and statute in his analysis:

Bob Jones University v. United States: this case involved a religiously-based university that had been denying admission to students involved in interracial relationships, a view based on their religious beliefs that such relationships were unacceptable.  When the IRS removed the university’s tax exempt status, the university argued that this constituted punishment for exercising their core religious beliefs.  The Court found that the university’s beliefs were contrary to established public policy and did not meet “common law standards of charity”.

Boy Scouts v. Dale: the official position of the Boy Scouts was that homosexuals were not to be group leaders, and the Boy Scouts argued that Dale’s presence would have forced a message that the group accepted homosexual conduct. The Court found that the group's official position was sufficient for the First Amendment freedom of association purposes.  The state's interests embodied in the statute did not justify such severe intrusion on the group's rights to freedom of expressive association. The Court found that the First Amendment prohibited the state from imposing such a requirement by application of its public accommodations law. Turley is uses this case along with Jaycees.  He uses these two cases to back up thesis 2 because in his eyes they are contradictory shows that the Supreme Court is inconsistent.

Roberts v. Jaycees: an organization had a long-standing gender-based membership rule that was tied directly to its stated purpose and identity.  Nevertheless, the court held that Jaycees failed to demonstrate that the Act imposed any serious burdens on the male members’ of the organization right to freedom of expressive association.  The organization argued that requiring it to admit women as regular members violated its members' associational rights. The Court said that there was no demonstration of a serious burden. Turley is uses this case along with Dale.  He uses these two cases to back up thesis 2 because in his eyes they are contradictory shows that the Supreme Court is inconsistent.

Boy Scouts of America v. Wyman: the Second Circuit held that the state of Connecticut could exclude the Boy Scouts from its publicly sponsored charitable campaign due to their discrimination on the basis of sexual orientation. The Circuit court held that the Committee's actions were a reasonable means of furthering Connecticut's legitimate interest in preventing conduct that discriminates on the basis of sexual orientation. The court rejected the scouting group's argument that it could have a protected "sexual orientation" of having a preference for heterosexuality since it was neither a natural person nor an organization devoted to sexual activities.  Turley uses this case to argue his third thesis.  He argues that, "[n]ondiscrimination rules that are clearly compelling in some circumstances are not so compelling when used against a private organization exercising first amendment rights."  Turley also discusses this thesis again in regard to the Ku Klux Klan wanting to adopt a highway.
Reynolds v. United States: this case allowed states to ban certain forms of marriage such as polygamy on moral grounds.
Green v. Kennedy: Pursuant to a class action, an African American family petitioned for a temporary injunction that would prevent the IRS from granting any more tax exemptions until final resolution of whether the exemptions were unconstitutional. The IRS argued that if the schools did not receive any state or federal aid, they were entitled to the exemption despite being segregated. The court enjoined the IRS from granting tax exemptions to private schools in Mississippi unless it had affirmatively determined on the basis of adequate investigation that the applicant schools did not discriminate in their admissions policies.   Turley fits this case into thesis 1 argument.  He argues that strict neutrality was maintained until this case under the statute 501(c)(3).

Section 501(c)(3): this is a tax exemption that is available to all charitable, religious, or public interest organizations.  This exemption was viewed as important public policy encouraging private donations and charitable conduct.  The focus is on the nature of the organization.

Walz v Tax Commission of New York: The court found that while tax exemptions afford an indirect economic benefit, tax exemption does not constitute sponsorship because the government does not transfer part of its own revenue to churches.  Rather the government abstains from demanding that the church support the state.  Turley uses this case to backs up his idea that tax exemption is not the same as giving money to an organization.  He also uses Trinidad v Sagrada Orden for the same purpose.

The main theme of this article is not about same-sex marriage but rather the use of tax exemption as a tool for discrimination based on religious organizations.

Turley bases his main premise on the assumption that restricting money is often equivalent to restricting speech.  Thus, he believes that it is “disingenuous” to believe that denial of tax exemption does not constitute “content-based” punishment.  Turley feels strongly that tax policy should not be used to discriminate against groups on the basis of their religious views or practices, and that by favouring certain views the very foundation of religious freedom is being eroded.

Turley feels that a strict neutrality principle should be applied regarding tax exemption eligibility.  Groups with particularly abhorrent views can be denounced and punished in other ways.  Turley uses Bob Jones University v. United States as an example.  In the case of Bob Jones University, the religiously-based university had been denying admission to students involved in interracial relationships, a view based on their religious beliefs that such relationships were unacceptable.  When the IRS removed the university’s tax exempt status, the university argued that this constituted punishment for exercising their core religious beliefs.  The Court found that the university’s beliefs were contrary to established public policy and did not meet “common law standards of charity”.  Turley argues that once the strict neutrality principle is abandoned, the government has free rein to decide whether particular acts of discrimination are “good” or “bad”.

As an alternative, Turley suggests that the government should allow Bob Jones University to maintain its tax exempt status, but the government “should not have to pay for students to attend the school through grants and scholarship”.  This allows the government to maintain neutrality without encouraging discriminatory practices that are deemed inappropriate.

Cases Applying:  None.

Critique: Turley’s determination to achieve and maintain neutrality is admirable and well-argued.  When his argument focuses on the rights of religious groups, it is hard to fault.  Unfortunately, his fervent determination to reach this goal of strict neutrality for religious groups seems to blind him from the loss of neutrality and First Amendment rights for individuals.  Linked to this, and potentially more frightening, and careless, is Turley’s lack of distinction between different types of discrimination.

In the case of Bob Jones University, the university is using its religious discrimination to exclude individuals whose only sin is to exercise their legal right to maintain an interracial relationship.  Turley uses the counter-example of the Bishop Estate as a trust that is allowed to discriminate against people who are not sufficiently “Hawaiian”.  The vital differences here are that the Bishop Trust is set up to maintain a cultural heritage and that individuals are not excluded for ‘sinning’, but merely for not fulfilling a cultural role.  Scarier still is the lack of distinction between the logic of Bob Jones University and a hypothetical situation in which a Jewish organization refuses to hire a dedicated Nazi.  This analogy would possibly hold if the students in interracial relationships had been suggesting the elimination of individuals who only date within their own race.  There is insufficient evidence to suggest that this was the case.

Turley’s argument that eligibility for tax exemption should be strictly neutral is powerful.  However, his view that there is a significant difference between not taxing an organization and giving money directly to that organization is ultimately unconvincing.  The fact that the Supreme Court has started to view “tax exemption as almost indistinguishable from giving money directly to that organization” tends to show that Supreme Court is less convinced by the distinction than previously, rather than being evidence that the Court is hopelessly confused.

The article might be relevant with respect to Key Issue #5.  According to Turley, religious organizations should be able to discriminate based on protected characteristics.  He argues that religious organizations are by their nature discriminatory.  Turley argues that religious organizations can, and should, be treated differently when it comes to receiving government funding, but that whether or not their religious views fit in with the “mainstream” should not affect their eligibility for tax exemption – as a religious organization, they should receive tax exemption.
Key Issue #4 is also relevant.  Many of the cases cited by Turley relate to the “inherent conflict” between anti-discrimination laws and the exercise of First Amendment rights.  Bob Jones University was an example of a case where the behavior of individuals was inconsistent with significant tenets of the religion of the university.  In Boy Scouts v. Dale, the Court maintained the right of groups to express alternative, “perhaps unpopular”, ideas.  In Roberts v. United States,  Jaycees, a private organization was forced to abandon a gender-based membership policy.

10. Yang, Race, Religion, and Cultural Identity: Reconciling the Jurisprudence of Race and Religion, 73 Ind. L. J. 119 (1997) (Whittler).
Thesis: The thesis of this article is that “the dichotomy of biology and belief through which race and religion is generally viewed is largely unjustified,” due to the fact that race and religion “are of similar importance because they play equivalent [cultural and social] roles in the formation of an individual's conception of the self, sense of belonging, and value framework.” (123)  Thus, they should be treated alike as a constitutional matter.

· In Part I, Yang “reviews the functional importance of race and religion with respect to exclusion and discrimination against minority groups, and the similar significance of race and religion in representing aspects of a person's cultural identity.” (123) Considered in this light, the protections of the Due Process and Equal Protection Clauses, as they incorporate the protections of the First Amendment Religion Clauses, can be viewed as protecting individuals with a cultural identity different from that of the majority against exclusion and discrimination.” (123)
· In Part I.A., Yang briefly surveys the history of religious oppression and discrimination in the United States in order to illustrate the similarities it shares with racial discrimination (which the author does not discuss at length since many other works have done so). (124-127)
· In Part I.B., Yang focuses on the structural similarities in the roles that race and religion have played throughout American societal history, asserting that “[b]oth are indicative of an individual's self-identity and sense of belonging to a particular cultural community.” (127-135)  Yang makes two main assertions:
(1) Cultural group membership and identity (such as race and religion) serve two important functions: first, they provide a sense of belonging and self-identification with others; second, they provide individuals with “a system of values, customs, and ways of thinking that give one's life, activities, and choices meaning and significance.” (129) 
(2) Religion and race are similar cultural groupings because both socially and culturally delineate communities, both can be very visible symbols of cultural group membership and identity, both can be considered immutable, both can “further goals of pluralism as embodied in the Free Speech and the Free Association Clauses,” (133) and both can be very divisive, possibly leading to discrimination and/or exclusion from other groups.  Thus, discrimination based on race and discrimination based on religion is “fundamentally the same in nature.  [Both are] simply a specific form of discrimination against those who do not belong and who have a differing cultural identity.” (135)
· In Part I.C., Yang discusses Constitutional amendments relating to race and religion, focusing on the First and Fourteenth Amendment clauses relating to free speech, religious establishment, equal protection, and due process.  The author uses the United States v. Carolene Products framework of analysis to conclude that the “discrete and insular minorities” that these clauses were meant to protect are cultural minorities, including racial and religious minorities. (135-140)
· In Part I.D., Yang focuses on race and religion under the United States Constitution.  (140-151)
· The Equality Principle (140): The same principles of equality have “thoroughly permeated the jurisprudence of race and religion,” (140) and can be found in the texts of the Declaration of Independence, the First Amendment (Establishment and Free Exercise clauses), and the Fourteenth Amendment (Due Process and Equal Protection clauses).  However, the United States Supreme Court has treated classifications by these two groups differently.  The author suggests that this may be because of the differences between the First Amendment, which specifically protects religious beliefs and practices, and Fourteenth Amendment, which had the primary objective of curbing racial discrimination.
· Equal Protection (146): “[G]overnment classification based on religion or race is considered suspect under the Equal Protection Clause and subject to the same strict-scrutiny review … To survive strict scrutiny review in both the religious discrimination and the race discrimination context, a racial or religious classification must be justified by a compelling governmental interest and be narrowly tailored to its purpose.” (146)  Yang explains that the Lemon v. Kurtzman test of the establishment clause that requires the government to “avoid pursuing objectives that manifest either disrespect or favoritism for any particular religious affiliation or tradition” has an equivalent restriction in Equal Protection doctrine: classifications must “explicable in light of an identifiable public good.” (147)
· Liberty and Due process (148): Guarantees of liberty apply to both “procedural safeguards against arbitrary treatment” and the right of an individual to “worship God according to the dictates of his own conscience.” (148)  This gives rise to (1) “the negative duty of avoiding discriminatory treatment” and (2) “an affirmative duty to tailor government actions to relevant individual religious differences.” (148)  Here, Yang includes a brief discussion of two cases, Meyer v. Nebraska and Pierce v. Society of Sisters, which “[acknowledge] the limits that the Due Process Clause imposes on the state's power to interfere with an individual's cultural identity.” (149)

· In Part II, Yang “attempts to reconcile the constitutional jurisprudence of race and religion, utilizing religion jurisprudence as a primary model and reference point.”  (123)
· In Part II.A., Yang discusses why it makes sense to use the analytical framework created by religious jurisprudence to consider race issues:
· “There are a number of doctrinal areas in which religion is clearly a subject of preferred treatment over race.” (151)

· Because as a nation we have over one hundred more years dealing with religious discrimination, “there is more institutional experience in dealing constructively with religious conflicts and frictions, in furthering the goal of equality, and in finding an appropriate role for government in achieving such equality.” (151-2)
· “Religious ‘diversity’ has arguably led to a situation where perspectives of religious rights are less dominated by a single majority and where society is more sensitive toward religious minority groups simply because those in the majority could more easily relate to the experiences and perspectives of the minority.” (152)
· However, Yang makes sure to note that adoption of the religious framework as the primary model does not mean that it is appropriate to use in all circumstances of race discrimination.
· In Part II.B., Yang considers pervasive regulation of race and religion in the segregation and nonentanglement context.  Yang argues that remedies to segregation must “include promotion of individual self-identity and self-worth … [which] allows individuals to be more tolerant of racial and religious differences.” (156)  This has promoted the fading of religious divisions, and could do the same for racial divisions.
· In Part II.C., Yang “discusses notions of formal and substantive equality in the treatment of racial and religious minorities by focusing on the availability of mandatory religious accommodations, the impact of Washington v. Davis on substantive equality in the race context, and the potential for ‘cultural’ accommodations.” (123-4)
· “Race jurisprudence [unlike religious jurisprudence] has largely implemented only formal notions of equality, in which ‘like cases are treated alike.’” (157)  For example, in Washington v. Davis the court held: “claims of discriminatory effects alone in government action were insufficient to support an equal protection claim.” (158)  This is problematic because “Washington v. Davis bars a race equivalent under the Equal Protection Clause to mandatory religious accommodations.” (159)  
· However, “the protections of the Due Process Clause for an individual's cultural identity can resolve the tension that Davis created with respect to notions of substantive equality,” (159) by assuring substantive equality for racial minorities just as it protects religious beliefs and cultural identity more generally.  Yang cites Hernandez v. New York as “important in indicating the Court's willingness to consider accommodations for ethnic minorities that are equivalent to mandatory religious accommodations in free exercise challenges.” (160)
· In Part II.D., Yang “reviews affirmative action and legislative religious accommodations, and considers the general criticisms directed at affirmative action, the notion of affirmative action as a form of integration, and the religion equivalents to affirmative action.” (124)

· Both affirmative action and legislative accommodations “are intended to make up for burdens or obstacles that minority group members face because of their minority status.” (162)  Yang asserts that “the major criticisms directed at affirmative action have less substance than might otherwise appear when compared to religious accommodations, that diversity affirmative action is a narrowly tailored means to achieving the compelling governmental interest of racial integration, and that the Court's religious endorsement jurisprudence is based on an analytical approach that is equivalent to the rationales underlying racial integration.” (163)
· Yang does a lengthy comparative analysis of the three most common criticisms of affirmative action (that it imposes stigmatic injuries, imposes incidental burdens on non-beneficiaries, and provides benefits to free riders) in order to show that affirmative action is little different from religious accommodations (even though religious accommodations raise less concern because their legitimacy has not been seriously questioned).  (164-172)  In order to prove that “the legislative accommodation programs that the Court has approved in recent times have imposed significant burdens on non-beneficiaries, sometimes far beyond those imposed on non-beneficiaries of affirmative action programs,” (167) Yang cites to:
(1) Zorach v. Clauson, where the court held that “the school's released-time program required students who did not participate in released-time religious instruction to spend that hour with no instruction, not even an opportunity for them ‘to use school hours for spiritual or ethical instruction of a nonreligious nature.’” (167-8)
(2) Corporation of the Presiding Bishop v. Amos, where “the Court held the exemption of religious employment discrimination laws to be permissible even though it permitted religious organizations to engage in religious discrimination not only in their religious activities but also in their secular activities.” (168)
(3) Gillette v. United States, where “the Court upheld a military draft exemption, even though the burden on those without religious objection to war (i.e., the increased chance of being drafted and forced to risk one's life in battle) was substantial.” (168)
· Yang discusses permissible forms of affirmative action and diversity as a means of integration. (173-180)  Yang explains that affirmative action programs are generally permissible “if they are implemented directly to remedy proven past discrimination,” (173) but not if they are non-remedial or forward-looking programs.  Yang argues that “[t]he permissibility of forward-looking programs that target particular religious minority groups for governmental help suggests that similar forward-looking aid designed for the benefit of particular racial minorities [such as Diversity programs] ought to be permissible as well.” (173)  Yang cites to Court in Regents of the University of California v. Bakke, Metro Broadcasting, Inc. v. FCC, and Adarand Constructors, Inc. v. Pena to support his assertion that “case law strongly suggests that the diversity rationale for affirmative action programs will survive strict scrutiny analysis.” (173-4)
· Yang discusses religious inclusion and exclusion, legislative accommodations, and endorsement jurisprudence.  (180-4)  He asserts that race jurisprudence, particularly “the integration purpose of affirmative action[,] suggests that government actions seeking to overcome differences and exclusion of religious outsider groups may be constitutionally permissible as well.” (180)  He also discusses Justice O’Connor’s endorsement test for religion in deciding religious inclusion/exclusion cases, citing to Lynch v. Donnelly, Allegheny County v. Greater Pittsburgh ACLU, Zorach v. Clauson, and Board of Education of Kiryas Joel Village School District v. Grumet.
· Yang concludes the article by explaining that the article attempted “to bring a different analytical perspective to race and religion issues, which emphasizes the importance and role of individual identity and dignity considerations in these problems. Recognizing the similarities of race and religion and extending the protections afforded in the religion context to the race context can be an important step toward the elusive goal of equality.” (185)

Cases applying: NONE

Critique:  I thought this article was very interesting.  I thought Yang did a good job explaining the similarities between race and religion, and why the two should be considered similar for adjudication and antidiscrimination purposes.  I particularly enjoyed the time he spent reinforcing the cultural and social importance that both race and religion occupy in the lives of racial and religious minorities, because I don’t think that everyone understands the extent to which race and religion can impact an individuals’ formation of self-identity and community belonging.  As a negative, I found some of his analyses to be quite lengthy; however the length may have been necessary to support his assertions.  


If anyone chooses to write about a key issue that may discuss the intersection of race and religion, such as key issue #1 this would definitely be a helpful article to read because it goes into detail about the social and cultural similarity of race and religion in individuals’ lives.  It will also be helpful for students who write about key issues #3 and 4 which deal with accommodations and exemptions, because he discusses at length why religious and race jurisprudence may be helpful to one another.
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� Dale held that “the forced inclusion of an unwanted person in a group” infringes upon the First Amendment right of “expressive association.” It struck down a state anti-discrimination statute as applied to the Boy Scouts’ refusal to admit openly gay scout leader. (Author’s reading of Dale is examined below)


� In Roberts, the court held that an expressive organization (the Jaycees) could not exclude women as members based on speculative concerns that female members might change the organization’s message. O’Connor (concurring) also noted that for-profit organizations are entitled to less Constitutionally protected expressive autonomy than nonprofit organizations. 


� As interpreted by Smith, Yoder held that Amish parents’ Constitutional right to raise and educate their children combined with their traditional First Amendment free exercise rights, resulting in a ‘hybrid right.’ Smith claimed that the Yoder court made its ruling based on this hybrid right, not on the basis of free exercise alone. 


� Smith held that the free exercise clause did not require exemptions to a neutral law of general applicability.


� City of Hialeah held that you could infer that a law was non-neutral based on its structure, as well as declarations of legislators.  


�  (Quick Critique) Author provides no case law supporting this claim. 


�  (Quick Critique) Is it constitutionally required? (Corbin)


� How can court really determine the “main goal”? Does the business have to not make a lot of money??
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