UNIT V.  CAUSES OF ACTION 
ADDRESSING “HANDICAP” 

Legislative History

A. “Reasonable Accommodation”
SHAPIRO v. CADMAN TOWERS
51 F.3d 328 (2d Cir. 1995)

MINER, Circuit Judge:  Defendants‑appellants Cadman Towers, Inc., a 400‑unit city‑aided cooperative apartment building in Brooklyn, and Sydelle Levy, the president of the cooperative's Board of Directors, appeal from an order. . . granting a preliminary injunction in favor of plaintiff‑appellee Phyllis Shapiro, a Cadman Towers cooperative apartment owner who is afflicted with multiple sclerosis. The injunction, issued pursuant to 42 U.S.C. §3604(f), requires Cadman Towers, Inc. and Levy (collectively “Cadman Towers”) to provide Shapiro with a parking space on the ground floor of her building's parking garage. For the reasons that follow, we affirm. . . .

BACKGROUND.  In the late 1970s, ... Shapiro was diagnosed as suffering from multiple sclerosis (“MS”), a disease of the central nervous system. One of Shapiro's doctors, Lave Schainberg, describes the type of MS suffered by Shapiro as one that follows a “relapsing progressive course where the patient goes downhill in a stepwise fashion over many years and eventually, in 30 or 35 years, becomes totally confined  to a wheelchair.” While MS ordinarily is characterized by an “unpredictable course,” the disease generally “manifests itself by difficulty in walking, urinary problems, sensory problems, visual problems, and fatigue.” Factors such as stress, cold temperatures, or infection tend to aggravate the symptoms. At times, Shapiro suffers physical weakness, difficulty in walking, loss of balance and coordination, fatigue, and severe headaches. During good periods, she can walk without assistance; at other times, she needs a cane or a wheelchair. Shapiro also suffers from severe bladder problems, resulting in incontinence. She presently catheterizes herself to relieve the buildup of urine.

   
In 1990, Shapiro moved into a two‑bedroom apartment in Cadman Towers. During her first two years there, Shapiro used public transportation and private car services to commute to her job as a guidance counselor at a middle school and to various social events. However, each of these modes of transportation presented various difficulties to Shapiro because of her disease.

   
In early 1992, Shapiro acquired an automobile. Parking space in her Brooklyn Heights neighborhood, as in most parts of New York City, is extremely scarce. Initially, Shapiro parked her car on the street, taking advantage of a city‑issued “handicapped” sticker that exempted her from normal parking rules and regulations. Even with that, however, it still was extremely difficult for her to find a parking spot, as many other persons who work or live in her neighborhood also have special parking privileges. Shapiro testified that the long delay in finding a parking space and walking to her building resulted in numerous urinary “accidents.” When she used an indwelling catheter, this delay would cause the bag to fill up, resulting in pain and leakage. 

The Cadman Towers apartment complex where Shapiro lives consists of two buildings and two parking garages. At 101 Clark Street, where Shapiro's apartment is located, there are 302 apartments and 66 indoor parking spaces. At 10 Clinton Street, there are 121 apartments and 136 parking spaces. The parking rate at either location is approximately $90 per month, considerably less than the $275 charged by the closest commercial garage. Due to the disparity in numbers between apartments and parking spaces, Cadman Towers generally has adhered to a first‑come/first‑served policy when allocating parking spaces. Pursuant to this policy, an individual desiring a parking space makes a written request to have his or her name placed on a waiting list. An applicant first waits for a space at 10 Clinton, and, after being assigned one at that location, becomes eligible to await assignment of a space at 101 Clark. Parking‑space users were required to live in Cadman Towers, and each apartment could be allocated only a single space. There were, however, exceptions to the building's usual policy. Six apartments had two parking spaces, apparently under a grandfathering arrangement, and at least one elderly resident was permitted to have her son, who works nearby, use her parking space. Also exempted from the first‑come/first‑served policy are three spaces given without charge to certain building employees as part of their compensation.

   
In February of 1992, Shapiro requested that a parking spot in the 101 Clark Street garage be made available to her immediately on account of her disability. This request was denied by the cooperative's Board of Directors, and Shapiro was advised to place her name on the appropriate waiting list. Her present counsel  and her brother, who also is an attorney, then wrote to the Board, requesting that Ms. Shapiro receive an immediate parking spot. After receiving these letters and consulting with counsel, Cadman Towers took the position that any duty under the Fair Housing Act to accommodate Shapiro's disability did not come into play until she was awarded a parking space in the normal course. Once Shapiro became entitled to a parking space, the building would then attempt reasonably to accommodate her disability, perhaps by assigning her a parking space near her apartment. 

   
... Shapiro filed a complaint with the Department of Housing and Urban Development ("HUD"), alleging housing discrimination under the Fair Housing Amendments Act. After an investigation, HUD issued a charge of discrimination.... Shapiro elected ... to have her claims addressed in a civil action filed in the district court. ... [S]he filed a complaint ... alleging that Cadman Towers' refusal to provide her with an immediate parking space violated ... 42 U.S.C. §3604(f).  With her complaint, Shapiro also filed a motion for a preliminary injunction.  ... [T]he United States filed a complaint against Cadman Towers ... alleging housing discrimination on the same grounds pleaded by Shapiro, and the two cases were consolidated.  After conducting an evidentiary hearing, the district court granted Shapiro's motion for a preliminary injunction.... The injunction prohibited Cadman Towers from refusing to provide Shapiro with an immediate parking space on the ground floor of the garage at 101 Clark Street.

DISCUSSION

… Irreparable Harm.  A showing of irreparable harm is essential to the issuance of a preliminary injunction. To establish irreparable harm, the movant must demonstrate “an injury that is neither remote nor speculative, but actual and imminent” and that cannot be remedied by an award of monetary damages. Tucker Anthony Realty Corp. v. Schlesinger, 888 F.2d 969, 975 (2d Cir. 1989). Here, the district court premised its determination of irreparable harm upon its finding that Shapiro was subject to risk of injury, infection, and humiliation in the absence of a parking space in her building. Specifically, the court found that Shapiro suffers from "an incurable disease that gradually and progressively saps her strength and interferes with her balance and bodily functions." The court summarized the impact of Shapiro's condition as follows: 

Plaintiff's disease makes her a candidate for accidental loss of balance, particularly during the winter season when her condition is aggravated. In addition, her urinary dysfunction results in episodes of embarrassing humiliation and discomfort which could be significantly reduced were she allowed to park indoors. The inconvenience suffered by a typical city resident forced to de-ice the car after a winter snowstorm is mild when compared to the discomfort, stress, and ensuing fatigue experienced by plaintiff when faced with the same task. 


Cadman Towers contends that many of the factual findings upon which the district court premised its determination of irreparable harm were clearly erroneous, and that the injunction should be overturned for that reason.

Shapiro’s Medical Condition.  Cadman Towers contends that the district court erred by failing to give sufficient weight to the testimony of other building occupants and the building staff regarding their observations of Shapiro's condition. These witnesses testified that, prior to the initiation of the proceedings giving rise to this appeal, Shapiro had always appeared to walk normally and that they had never observed her using a wheelchair. In discounting these observations by lay observers unfamiliar with Shapiro’s disease or its symptoms, the district court relied instead on the testimony given by Shapiro’s medical experts, including her treating physician. The district court's reliance on medical evidence adduced at the evidentiary hearing unquestionably was proper and the findings based thereon cannot be said to be clearly erroneous. Moreover, any purported inconsistency between the lay witnesses' observations and the testimony of Shapiro’s experts is, as the district court found, explainable by the fluctuating nature of Shapiro’s symptoms.

   
Cadman Towers also takes issue with the district court’s assessment of Shapiro’s urinary difficulties, arguing that Shapiro’s incontinence could be remedied by the permanent use of an indwelling catheter. While the district court did not make a specific finding with respect to this point, each party's expert testified that long‑term use of an indwelling catheter was inadvisable due to the risk of serious complications, including recurring infections. It seems clear that the district court credited this testimony and found that the permanent use of an indwelling catheter was medically inadvisable for Shapiro.  Inasmuch as this finding has substantial support in the record, it is not clearly erroneous.

Availability of Other Parking for Shapiro.  Cadman Towers argues that Shapiro did not need a parking space in its garage, because she could park on the street in spaces set aside for handicapped persons or in a commercial parking garage. However, the district court found that parking spots on the street frequently were unavailable to Shapiro or were too far away, and this determination is supported by the record. Similarly, the record supports the district court's determination that, in view of the severity of the difficulties experienced by Shapiro, the closest commercial parking garage also is too far from her apartment.

 
In sum, we believe that the district court's factual findings with respect to Shapiro's medical condition and the associated hardships are well supported by the record and are not clearly erroneous. We therefore conclude that the district court did not err in determining that Shapiro would likely suffer irreparable physical and emotional harm absent issuance of the injunction.

Likelihood of Success.  To establish Shapiro's likelihood of success on the merits, we must examine the statutory scheme under which she brings this suit. The Fair Housing Amendments Act of 1988 ("FHAA") was enacted to extend the principle of equal opportunity in housing to, inter alia, individuals with handicaps. ...  The legislative history of [§3604(f)(3)(B)] indicates that 
the concept of “reasonable accommodation” has a long history in regulations and case law dealing with discrimination on the basis of handicap.  A discriminatory rule, policy, practice or service is not defensible simply  because that is the manner in which such rule or practice has traditionally been constituted.  This section would require that changes be made to such traditional rules or practices if necessary to permit a person with handicaps an equal opportunity to use and enjoy a dwelling.

H.R. Rep. No. 711, 100th Cong., 2d Sess. (1988).  Applying these principles, the district court concluded that Shapiro was likely to succeed on the merits of her FHAA claim. . . .

Interpretation of “Reasonable Accommodation”.  Cadman Towers contends that the district court erred by failing to interpret the phrase "reasonable accommodation" used in 42 U.S.C. §3604 in the same manner as the phrase has been interpreted under Title VII of the Civil Rights Act of 1964. Title VII requires an employer to “reasonably accommodate” an employee's religious observances or practices, provided that the requested accommodation would not work an “undue hardship” on the employer's business.  Cadman Towers contends that cases construing the term “reasonable accommodation” under Title VII consistently have held that the concept of “reasonable accommodation” requires only equal treatment and in no event extends to “affirmative action.” See Trans World Airlines, Inc. v. Hardison, 432 U.S. 63, 76‑77, 84, (1977) (Title VII's rule of “reasonable accommodation” did not require employer to compel a more senior worker to work a shift that the plaintiff could not work for religious reasons). Applying the Title VII standard for religious accommodation, Cadman Towers argues that, while Shapiro must be given an equal opportunity to use the building's parking garage, the court erred in granting her preferential treatment.

   
While Cadman Towers may be correct in its assertion that, under Title VII, any accommodation requiring more than a de minimis cost is an “undue hardship” and thus unreasonable, its reliance on Title VII is misplaced. We believe that in enacting the anti‑discrimination provisions of the FHAA, Congress relied on the standard of reasonable accommodation developed under §504 of the Rehabilitation Act of 1973....  Section 504 prohibits federally‑funded programs from discriminating on the basis of a handicap and requires such programs to reasonably accommodate an otherwise‑qualified individual's handicaps. The legislative history of section §3604(f) plainly indicates that its drafters intended to draw on case law developed under §504, a provision also specifically directed at eradicating discrimination against handicapped individuals.


The legislative history of §3604(f) makes no reference to Title VII nor to the cases interpreting it. The absence of such a reference is highly significant, because the concept of reasonable accommodation under §504 is different from that under Title VII.  While the Supreme Court has held that §504 was intended to provide for “evenhanded treatment of qualified handicapped persons” and that it does not “impose an affirmative‑action obligation,” [Southeastern Community College v. Davis, 442 U.S. 397, 410-11 (1979)], the Court explained in a later case that “the term ‘affirmative action’ referred to those ‘changes,’ ‘adjustments,’ or ‘modifications’ to existing programs that would be ‘substantial’ or that would constitute ‘fundamental alterations in the nature of a program’  rather than those changes that would be reasonable accommodations,” Alexander v. Choate, 469 U.S. 287, 300 n.20 (1985). Accordingly, “reasonable accommodation” under §504 can and often will involve some costs. See Dopico v. Goldschmidt, 687 F.2d 644, 652 (2d Cir. 1982) (“Section 504 does require at least ‘modest, affirmative steps’ to accommodate the handicapped . . . .”).

   
In light of the legislative history of §3604, which specifically indicates that the term “reasonable accommodation” was intended to draw on the case law under §504..., and the fact that both provisions are directed toward eliminating discrimination against handicapped individuals, we conclude that the district court correctly relied on the standards for “reasonable accommodations” developed under §504, rather than the more restrictive standard of religious accommodation developed under Title VII. Thus, Cadman Towers can be required to incur reasonable costs to accommodate Shapiro’s handicap, provided such accommodations do not pose an undue hardship or a substantial burden.

Duty to Accommodate Shapiro. Cadman  Towers also argues that any duty to accommodate Shapiro has not yet arisen. In its view, only when Shapiro reaches the top of the parking garage's waiting list in the normal course will parking be a “service[] or facility. . . [offered] in connection” with the rental of her dwelling. 42 U.S.C. §3604(f)(2). We disagree. Pursuant to §3604(f)(3)(B), Cadman Towers is required to make reasonable accommodations in its rules and practices so as to enable Shapiro to “use and enjoy [her] dwelling.” As discussed above, without a nearby parking space, Shapiro is subjected to a risk of injury, infection, and humiliation each time she leaves her dwelling and each time she returns home. We agree with the district court that, under these circumstances, nearby parking is a substantial factor in Shapiro's “use and enjoyment” of her dwelling.

Further support for this conclusion is found in 24 C.F.R. §100.204(b), a regulation promulgated by HUD that provides an example of a “reasonable accommodation” under the FHAA. The example set forth in §100.204(b) posits a building with 300 apartments and 450 parking spaces available on a first‑come/first‑served basis, and states that  the duty to make "reasonable accommodations" obligates the building management to reserve a parking space for a mobility‑impaired tenant near that tenant's apartment. It explains the reason for this as follows:

Without a reserved space, [the tenant] might be unable to live in [the apartment] at all or, when he has to park in a space far from his unit, might have difficulty getting from his car to his apartment unit. The accommodation therefore is necessary to afford [the tenant] an equal opportunity to use and enjoy a dwelling.

Although the situation before us is different from the example, because at Cadman Towers there are fewer parking spaces than apartments, this regulation makes it clear that the use and enjoyment of a parking space cannot be considered in isolation from the tenant's ability to use and enjoy her dwelling place, a right specifically protected by the FHAA....

   
Cadman  Towers, however, attempts to use the example set forth in §100.204(b) to support its position. It argues that HUD's inclusion of such an innocuous example of a reasonable accommodation must have been intended to demonstrate that only trivial burdens can be placed on property owners. This argument is without merit. “There is no suggestion in the regulations that [these examples] are intended to be exhaustive... .” United States v. Village of Marshall, 787 F. Supp. 872, 878 (W.D. Wisc. 1991) (rejecting the same argument). Moreover, such a interpretation would be inconsistent with the Supreme Court's admonition that the Fair Housing Act be given a “generous construction,” based on the importance of the anti‑discrimination policies that it vindicates. Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205, 211‑12 (1972). 

Rights of Other Tenants.  Cadman Towers also argues that a reasonable accommodation under the FHAA cannot include displacing tenants who already have parking spaces assigned to them or interfering with the expectancy of persons already on the waiting list. It bases this argument on lines of cases under §504 and Title VII involving seniority rights in the workplace in which courts have held that displacing workers with seniority is not a reasonable accommodation. Cadman Towers analogizes its first‑come/first‑served allocation of parking spaces to a traditional seniority system in the workplace, typically implemented under a collective bargaining act.

   
The extent to which a “reasonable accommodation” for a handicapped individual can burden or take away rights or privileges enjoyed by non‑handicapped persons is an important question of first impression in this Circuit, particularly in the non‑workplace context. However, it would be premature for us to reach this issue now. The district court found that Shapiro could be accommodated without displacing any existing tenants, because three parking spots are reserved for building personnel and these workers could park in a commercial garage. Moreover, the court found that one parking space was used by a person that did not live in the building. These findings are well supported by the record and will not be disturbed on appeal. Accordingly, four parking spaces  were available for handicapped individuals that would not impair the rights of other non‑handicapped building tenants. We note, however, that the policies implicated in collective bargaining and labor‑relations cases  are different from the policies implicated in the assignment of a parking space to a handicapped person.

Conclusion as to Likelihood of Success.  Based on the foregoing, we agree with the district court that defendants are under a duty to reasonably accommodate Shapiro’s need for a parking space in Cadman Towers' parking garage. We also agree with the district court that this accommodation may involve some changes to Cadman Towers' present method of allocating parking spaces and may require the cooperative to incur some costs. In view of Cadman Towers’ refusal to make any accommodations for Shapiro's handicap, reasonable or otherwise, we therefore conclude, as did the district court, that Shapiro has demonstrated a clear likelihood of success in establishing a violation of the FHAA.

Conclusion as to Issuance of the Injunction.  Having upheld the district court's determinations that (1) Shapiro would likely suffer irreparable physical and emotional harm absent issuance of the injunction and that (2) Shapiro had demonstrated a clear likelihood that she will succeed on the merits of her FHAA claim, we conclude that the district court did not abuse its discretion by requiring Cadman Towers to provide Shapiro with a parking space in its garage during the pendency of this litigation.  Indeed, faced with Cadman Towers' failure to suggest any alternative solutions, the district court had little choice but to enter the injunction requested by Shapiro. 
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DISCUSSION QUESTIONS

104: In Shapiro, the defendant challenged a number of the trial court’s findings of fact.  Look carefully at these challenges and at the court of appeals’ responses.  Why might a lawyer recommend to a client that they not raise these issues on appeal?  Is there any harm in trying?

105:
In Shapiro, the plaintiff claims that she is entitled to “reasonable accommodations” under §3604(f).  What do the statute and the regulations suggest about the meaning of this phrase?  What was Congress trying to accomplish with this provision?

106: What argument from a parallel statute does the defendant make about the meaning of “reasonable accommodation?”   Why does the court reject this argument?  What information does the court provide about what the phrase means?

107: What arguments do the parties in Shapiro make about the applicability of 24 CFR §100.204(b)(2)?  What do you think the provision suggests about the correct outcome of the case?

108: The court never needs to reach the hard question of whether the statute would require the cooperative to give her a parking space if it meant displacing the existing parking rights of another tenant.  How should that question be resolved?

109: The reasonable accommodations claim in Congdon is relatively easy because the defendant offered the plaintiff a first floor apartment, which she refused.  Suppose there was no such apartment available.  How much money does the statute require the landlord to spend to fix the elevator or to find another solution?

110: After reading Shapiro and Congdon, what do you see as the differences between a reasonable accommodations claim and a disparate impact claim?
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B. Introduction to Legislative History

USING LEGISLATIVE HISTORY TO INTERPRET STATUTES
I.  TYPICALLY CITED SOURCES.  The most accessible source for legislative history is the US Code Congressional and Administrative News, which usually contains the most important elements of the legislative history for a given bill.  The reference librarians can help you figure out how to get access to all available information if you need to.  Legislative history can include:
A. Committee Reports.  These reports are described on page 14 of your materials.  Cases in the course that utilize committee reports include City of Edmonds and Baxter.

B. Floor Debates.  Floor debates and the records of them are described at pages 15-16 of your materials.  Cases in the course materials relying on statements from floor debates include Jones, Starrett City, Hogar Agua and St. Francis.  As Jones and Starrett City suggest, statements by sponsors of the legislation are given more weight.

C. Drafts and Related Proposals.  Courts often rely on earlier drafts of the same statute or on amendments that the legislature considered before or after passing the statute.  Your handout on The Dialogue Between Courts and Legislatures discussed the uses of these proposals.

D. Other Sources include transcripts of committee hearings and presidential signing statements.  Courts rely on these sources much less frequently than committee reports and statements from floor debates and so they are not separately discussed below.
II. ARGUMENTS AGAINST USING LEGISLATIVE HISTORY.  Justice Scalia’s deployment of these arguments in Supreme Court cases may have encouraged some more explicit drafting by Congress and certainly seems to have discouraged some lawyers (and even other justices) from relying too heavily on legislative history in cases before the Court.

A. The only appropriate version of the statute is that officially enacted by legislature and signed by the executive.   Legislators do not vote on (and the Chief Executive doesn’t sign) committee reports or statements made in floor debate.  Relying on legislative history instead of the final work-product of the legislative process gives authority to individual speakers, to a particular committee, or to the legislative staff rather than to the body of elected legislators as a whole. There is no way to amend the report to reflect disagreement by the legislature short of drafting new language for the statute itself.  In other words, the statute is law, the history is not.

Similarly, because often statements in the legislative history support conflicting positions (particularly in floor debates), its use gives judges too much discretion to mold the meaning of statutes.  In many cases, a good lawyer can construct an argument that the apparent clarity of the text is thrown into question by some aspect of the legislative history.  Thus reliance on legislative history tends to transfer power over the meaning of statutes from the legislature to the courts.

B. Statements in legislative history are not authoritative indications of the understanding of the legislature.  For one thing, legislators may not have access to the “history” prior to their vote.  Often statements in Congressional Record are modified or added after the actual debate is over.  Committee reports are sometimes published after the vote is taken.  Even if the information is available, it is not necessarily understood or endorsed.  Statements in debate or in committee reports are not necessarily those of the legislators whose votes were crucial to passage of the measure. Similarly, because the committee report is completed before floor debate, it may not reflect understandings reached just before passage.  

Moreover, the use of legislative history is subject to manipulation.  Legislators may plan speeches and even dialogues with an eye to convincing a future court rather than a present colleague.  In addition, there is some evidence that legislators and their staff often place language into Committee reports that really is not considered by the committee members or most of the other legislators.  Sometimes this language is “smuggled in” to the report in response to focused lobbying by special interest groups.  

C. Legislative history is often too extensive and conflicting to be truly useful.   As noted, one often can find statements supporting conflicting positions in the same record.  The resulting need for the courts and the lawyers to pore over the often voluminous legislative history may be too costly to justify the limited benefits that can be attained.

D. Relying on the statutory language alone forces the legislature to be more careful.   The idea here is that if court does what the legislature literally says on a regular basis, the legislators will have the incentive to draft clearer statutes to insure that their will is done.  They also might put controversial ideas to a vote instead of burying them in committee reports.
III. ARGUMENTS IN FAVOR OF THE USE OF LEGISLATIVE HISTORY.  Justice Breyer’s appointment brought an advocate of legislative history to the court.  His presence may limit Justice Scalia’s influence on this issue.

A. The use of legislative history can guide courts where the legislature chooses general or ambiguous language or where it has made a drafting error.  Justice Scalia’s insistence that the legislature be held responsible for the language it enacts is not always practical. Precise drafting is not always appropriate or possible. The legislature can’t anticipate all problems that might arise.  Deliberate ambiguity sometimes insures passage of important legislation.  Moreover, under the timetable of a heavy legislative burden, the legislators may not catch all drafting mistakes or ambiguities. Courts can use legislative history to deal with these realities. 

B. The legislative history provides a context in which to read the text of the statute.   Often, the meaning of legal language becomes clearer when the reader is aware of the context in which it was drafted.  Particularly where a court is trying to interpret a statute many years after its enactment, the legislative history can provide insight into the problems that the legislation was designed to solve and the legislature’s understanding of the meanings of the words it chose.  In addition, it can reveal whether certain scenarios arguably governed by the act were considered explicitly by the enacting body.  If you think ascertaining legislative purpose is an important part of statutory interpretation, legislative history is a good tool to use.

C. The judiciary can impose its own preferences even when applying the plain language of statutes.  As we have seen several times, judges disagree on what the statute itself commands.  For example, Babin and Hughes disagree on the meaning of §3617 and the majority and dissent in Starrett City disagree on the meaning of §3604.  Thus, reliance on legislative history doesn’t create much more discretion than courts already have.

D. Congress has come to rely on committee reports as statements of intent.   Apparently, many legislators read the reports to get a sense of what they are voting on.  Thus, they both a relatively authoritative source and one that the other branch expects courts will use.
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DISCUSSION QUESTION

111:  Below is a list of cases we’ve studied that rely at least in part on legislative history.  For each case on the list, answer the following questions:  If you wanted to use the case as an example of why the use of legislative history is good, what arguments could you make? If you wanted to use the case as an example of why the use of legislative history is bad, what arguments could you make?  Which of these sets of arguments seems strongest to you?

(a) U.S. v. Starrett City Associates  (157-66) 
(b) Huntington Branch NAACP v. Town of Huntington (176-89)

(c) Putnam Family Partnership v. City of Yucaipa (258-66)

(d) Baxter v. City of Belleville  (266-72)

(e) Shapiro v. Cadman Towers (286-91)

C. Reasonable Modifications

UNITED STATES v. FREER
864 F.Supp. 324 (W.D.N.Y. 1994)

TELESCA, Chief Judge:  INTRODUCTION.  The United States of America brings this action for declaratory and injunctive relief, on behalf of the complainant Ann Soper, under the Fair Housing Act.  Ms. Soper is a disabled individual who resides in a trailer park owned by the defendants Jack and Beverly Freer. The Government alleges that the defendants failed to make a reasonable accommodation for Ms. Soper's disability by refusing to allow her to install a wheelchair ramp to gain access to her trailer.  The Government seeks a preliminary injunction enjoining the defendants from continuing to withhold their approval of Ms. Soper's request to install a wheelchair ramp.  For the following reasons, the Government's motion for a preliminary injunction is granted.
BACKGROUND.  Ms. Soper is a disabled individual who is confined to a wheelchair.  Ms. Soper has a trailer home which is located in the defendants' trailer park.  In order to enter the trailer, Ms. Soper must climb five steps.  Without a wheelchair ramp, Ms. Soper needs to be carried (or otherwise attended) up the steps and into her home.  Recently, while being assisted into her home, Ms. Soper fell and was injured.
Prior to her accident, Ms. Soper had asked the defendants for permission to install, at her own cost, a wheelchair ramp which wrapped around the side and front of her trailer and partially protruded into her driveway.  The defendants refused to allow installation of a ramp with that configuration, claiming that it would impede trailer removal and would so shorten Ms. Soper's driveway that parked cars would obstruct the trailer park's access road.  The defendants proposed an alternative ramp design which Ms. Soper has rejected as unsuitable to her needs.
DISCUSSION.  A preliminary injunction may be granted where the movant demonstrates: (1) irreparable harm;  and (2) either (a) a likelihood of success on the merits or (b) the existence of a serious question going to the merits of the case to make it a fair ground for litigation and a balance of hardships tipping decidedly in the movant's favor. 
The Fair Housing Act prohibits discrimination against handicapped individuals in the terms, conditions or privileges of rental of a dwelling or in the provision of services or facilities in connection with such a dwelling.  Under the statute, unlawful discrimination includes, a refusal to permit, at the expense of the handicapped person, reasonable modifications of existing premises occupied or to be occupied by such person if such modifications may be necessary to afford such person full enjoyment of the premises except that, in the case of a rental, the landlord may where is it reasonable to do so condition permission for a modification on the renter agreeing to restore the interior of the premises to the condition that existed before the modification, reasonable wear and tear excepted.
In order to establish a prima facie case of discrimination under  the Act, plaintiff must demonstrate that the defendants' actions had a discriminatory effect. The Act defines as discrimination the failure to reasonably accommodate an individual's disability in the provision of housing services. 
The Government has established a prima facie case of discrimination under the Act.  There is no dispute that Ms. Soper qualifies as a handicapped person under the Act or that the defendants knew of her handicap and refused to allow her to install a wheelchair ramp at her home.  Unquestionably, the defendants' refusal to permit installation of the ramp has effectively denied Ms. Soper an equal opportunity to use and enjoy her home.  
The defendants have failed to rebut the presumption of discrimination by demonstrating that Ms. Soper's proposed modification is unreasonable, i.e., imposes upon them an undue financial or administrative burden.  The defendants claim that Ms. Soper's "wrap around" ramp proposal will make trailer removal and driveway parking difficult, thereby obstructing traffic using the access road.  Instead, they propose an alternative design which meets all applicable laws and codes, does not block the driveway and costs no more than Ms. Soper's proposed ramp.
A. 
Irreparable Harm.  Without a wheelchair ramp, Ms. Soper is essentially a prisoner in her home. She is afraid to venture outdoors because she was injured the last time she was assisted up her front stairs.  Her ability to keep medical appointments and participate in daily activities of living is significantly restricted.  The Government has made a showing that Ms. Soper will suffer irreparable harm in the absence of a ramp.
B. 
Possibility of Success on the Merits.  The Government has clearly demonstrated a possibility of success on the merits of its claim.  There is no dispute that the defendants have refused to accommodate Ms. Soper's disability by not allowing her to build the "wrap around" wheelchair ramp.  Pursuant to the Act, the defendants are obligated to approve Ms. Soper's ramp proposal unless it is proven that the proposal is unreasonable.  The defendants cannot accomplish this by simply tossing Ms. Soper's proposal aside and pressing for acceptance of their alternative design.
This Court is unconvinced that Ms. Soper's ramp proposal is unreasonable.1  Installation of the ramp will not impose an undue financial burden on the defendants because Ms. Soper is assuming the construction costs.  In addition, the defendants will not suffer undue administrative burdens should the ramp be built.  The Government has stated that Ms. Soper's proposed ramp can be disassembled within three hours and will not impede removal of the trailer.  This Court has also reviewed a photograph of the Soper driveway which sheds substantial doubt on the defendants' claim that installation of Ms. Soper's ramp design will impede traffic in the driveway and on the access road.  In short, the defendants have submitted insufficient evidence to rebut the inference of discrimination under the Act.
WHEREFORE, the Government's motion for a preliminary injunction is granted.  The defendants shall allow Ms. Soper to install her proposed "wrap around" wheelchair ramp.
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DISCUSSION QUESTIONS
112:
What information does the language of §3604(f)(3)(A) and of 24 CFR §100.203 provide about what types of proposed modifications are unreasonable?  What standard does the court in Freer apply to decide this question?

113:
Would it change the result in Freer if any of the following were true:

(a) Because of the ramp, the landlord’s property taxes increased by $40 a year.

(b) The ramp takes nine hours to disassemble.

(c) The ramp sticks out sufficiently that most cars have to slow down to get by.

114:
Suppose a mobility-impaired tenant in a multi-unit apartment building installed a ramp on the exterior of the building that led to the main lobby pursuant to §3604(f)(3)(A).  When the tenant leaves, must the tenant “restore” the building by removing the ramp?  
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REVIEW PROBLEM 5A
Based on the facts below, Cornelia Collins and Trace Turnblad brought an action against Lincoln and Edna Larkin in the U.S. District Court for the Northern District of California, alleging violations of the federal FHA and California’s Unruh Act.  Their complaint included three theories :  

(I) Failure to grant reasonable accommodations and or modifications in violation of §3604(f). 

(II) Disparate Treatment: denial of housing because of race (inter-racial couple) in violation of §3604(a); and 

(III) Disparate Treatment/Arbitrary Discrimination because of family connections (daughter of Bull Collins) in violation of the Unruh Act.


Discuss the application of each theory to the facts, noting the strengths and weaknesses of each party’s position.  Assume that the Larkins concede that Cornelia being the daughter of Bull Collins was a substantial factor in their decision to turn down the plaintiffs’ application but that they contest that this violated the Unruh Act.  


Lincoln and Edna Larkin, an African-American couple, own and manage Maybelle Manor, a large apartment building on San Francisco’s very chic Von Tussle Avenue.  To enter the building from Von Tussle Avenue, you climb six marble steps from the sidewalk to the entranceway, where a uniformed doorman opens the polished mahogany doors leading you into the main lobby.  There you’ll find the front desk and the elevators to the upper floors.  Just 30 feet away from the front entrance, at the corner of Seaweed Street (named for its many Sushi bars), is a city bus stop.


To get to Maybelle Manor’s rear entrance from the front, you would turn onto Seaweed Street and walk a long city block downhill, then turn onto Wilbur Avenue (which runs parallel to Von Tussle).  About halfway down the block on Wilbur is a dark alley called Penny Lane, which goes uphill again about half a block to the back of Maybelle Manor.  There, a flight of three steps takes you to a set of heavy metal doors that lead into a large maintenance and storage room.  From there, another set of heavy metal doors opens into an 80-foot carpeted hallway leading to the front lobby.


Cornelia Collins is the youngest daughter of Clyde “Bull” Collins, the notoriously racist white chief of police in 1960s Baltimore. Completely rejecting her father’s beliefs, Cornelia became a civil rights lawyer.

Cornelia is married to Trace Turnblad, a prominent African-American clothing designer who specialized in clothes for “plus-sized” women. The couple have lived for many years in a large house they own in a wealthy suburb of San Francisco.  However, Trace recently developed a degenerative muscular disorder and he now must use a wheelchair most of the time.  The couple decided to rent an apartment in San Francisco to make it easier for him to get to work, to social engagements, and to entertainment venues.

Cornelia and Trace fell in love with one of the “penthouse” apartments at the top of Maybelle Manor.  The large hallways and rooms made use of his wheelchair possible and the view was spectacular.  However, to get into the building, Trace needed help from the doorman and Cornelia to climb the stairs while another employee followed behind carrying the wheelchair.

Cornelia and Trace easily satisfied all the financial requirements for renting the apartment, but before finalizing the lease, they set up a meeting with the Larkins to discuss some details, including the construction of a ramp for Trace to get into the building without help.  Lincoln, who made most of the business decisions about the building, took Cornelia to look at the entrances while Edna and Trace had coffee in the Lincolns’ apartment.  

“How did you end up with her?” Edna asked.

Trace raised an eyebrow.  “You mean with a white woman?”  

“No. Well, yes. No, not really.  It’s just that she reminds me of someone….” Edna thought for a minute, then giggled.  “Doesn’t she wear an awful lot of hairspray?”

Trace laughed.  “She does like to have everything under control.  When I just met her, I went to see her argue a big case in Virginia, trying to get some raggedy-ass school district to treat its black kids as good as white folk.  She had everything really prepared, all these papers laid out, under control, like she put hairspray on the whole case. But then she started to talk, and there was so much fire and passion. I thought, if I can get her to care for me half as much as she cares about this case, I’ll be one lucky man.”

Edna shook her head.  “Well, good for you if that’s so, but when I look at the two of you together, something just bothers me ….”


Meanwhile, Cornelia was telling Lincoln that, if he would construct a ramp at the front entrance for Trace, she would be willing to sign a five-year lease.  He said that he was hoping they could put the ramp at the back entrance where the door was closer to the ground and where it wouldn’t affect the look of the building on Von Tussle Avenue.  

Cornelia noted there were a lot of problems with the back entrance.  Trace would probably need help getting through the doors in and out of the maintenance room. To get to and from the bus stop, Trace would have to go both uphill and downhill in the wheelchair.  She also worried that if they came home late at night, Penny Lane would be dangerous.

Lincoln worried that a ramp in front that looked good enough for the neighborhood would be very expensive.  Cornelia said she might be willing to pay for it, even though she thought it was his responsibility.  They agreed to check into the cost of the front ramp and meet again.

When they met in the Larkins’ apartment a few days later, Lincoln had an estimate of $65,000 and Cornelia had an estimate of $38,000 using less fancy materials.  He said he didn’t think the city would allow her version, but she said she’d represent him for free in front of the zoning board and was confident she could win.  He also said that she would need to place money in escrow to cover the cost of removing the ramp when they moved out, but she said he didn’t need to remove it, so no escrow was needed.  

While they were discussing this, Cornelia had rolled up the papers containing her estimate and was tapping the paper tube against the table for emphasis.  At that moment, Edna walked in with a tray of snacks, saw what Cornelia was doing, and dropped the tray on the floor.  “You’re Bull Collins’s daughter!” she yelled.  Startled, Cornelia said, “Yes, but….”

Edna cut her off.  “I thought I recognized you.  Fire and passion? Oh, no.  No, no, no.” She ran out of the room.  Lincoln explained that Edna had been badly beaten by Baltimore police at a demonstration about integrating a dance club when she was a teenager.  Cornelia stammered out an apology and she and Lincoln agreed to talk further at a later time.

The next day, Lincoln called Cornelia and said, “We can’t go through with the lease.  I wasn’t crazy about the ramp out front ….  Well, we might have worked that out.  But we’re just too uncomfortable having Bull Collins’s kin under our roof.”

(  (  (  (  (  (  (
D. Benign Discrimination

BANGERTER v. OREM CITY CORP.

46 F.3d 1491  (10th Cir. 1995)

EBEL, Circuit Judge:  Plaintiff-Appellant Brad Bangerter , a mentally disabled  adult, alleges that zoning actions taken by Defendant-Appellee, Orem City, Utah, violated the Fair Housing Act [Amendments].  In particular, Bangerter claims that conditions placed by Orem on zoning approval for a group home for the mentally retarded in which Bangerter lived, and the Utah statute and local ordinance pursuant to which those conditions were  imposed, discriminated against Bangerter because of his handicap in violation of the FHAA.  The district court dismissed Bangerter’s claims pursuant to Fed.R.Civ.P. 12(b)(6), and he now appeals.  We hold that the district court  prematurely dismissed this action and incorrectly applied an equal protection  analysis to Bangerter’s statutory claims under the FHAA.  Accordingly, we  reverse and remand.

BACKGROUND.  In late December 1989, Utah mental health officials discharged Bangerter from the Utah State Developmental Center to a group home in an Orem residential neighborhood zoned R-1-8, single family residential.  Although technically designated as “single family,” Orem allows a number of uses in its R-1-8 zone category, including nurses’ homes, foster family care homes, convents, monasteries, rectories, and, pursuant to state law, group homes for the elderly. In addition, Orem allows group homes for the mentally or physically handicapped to be located in areas zoned R-1-8 provided that the homes obtain a conditional use permit.
 … The group home into which Bangerter was placed was established pursuant to a contract between the home’s operator, RLO, Inc. and the Division of Services for People With Disabilities of the Utah State Department of Human Services (“Division”).   However, RLO had not obtained a conditional use permit, as required by an Orem ordinance … when Bangerter moved to the group home to live with three other mentally retarded men.  At Orem’s insistence, RLO subsequently applied for the permit, which the Orem City Council granted, subject to conditions permitted [by state law] after reviewing the application during public hearings held in February and March 1990.


In granting the permit on March 13, 1990, the Council imposed two conditions on the group home that Bangerter alleges violate the FHAA:

[1] [the group home operator] had to ensure the City that the residents were properly supervised on a twenty-four-hour basis;  [and]

[2] [the group home operator] had to establish a community advisory committee through which all complaints and concerns of the neighbors could be addressed. 

  

On March 15, 1991, Bangerter was transferred to a different group home in Provo, and he has not since lived at the … group home in question in the instant action.  Bangerter filed this action … asking for declaratory, injunctive, and monetary relief [claiming inter alia] that the conditions allowed by Utah [law] and imposed by the Orem City Council in granting the conditional use permit were preempted by and in violation of the FHAA….

  
In response to Bangerter’s complaint, Orem filed a motion to dismiss pursuant to Fed.R.Civ.P. 12(b)(6), and the court dismissed … Bangerter’s causes of action.  The court first addressed the issue of standing and concluded that Bangerter possessed standing to challenge the imposition of the 24-hour supervision requirement because Bangerter belongs to a protected class under the FHAA and alleged an actual injury in the form of the 24-hour supervision requirement’s interference with his ability to live independently and his right of privacy. The court … held that Bangerter alleged a prima facie case that Orem’s housing ordinance violates the FHAA because it treats handicapped individuals differently from non-handicapped residents.  Nonetheless, the court concluded that the challenged ordinance and the 24-hour supervision requirement did not violate the FHAA because they were rationally related to the legitimate government interest of integrating the handicapped “into normal surroundings.”   …  [W]e hold that the district court incorrectly evaluated the challenged conduct under the FHAA and  impermissibly relied on factual findings in dismissing Bangerter’s complaint.

DISCUSSION ...  As a preliminary matter, we note that the district court correctly found that Bangerter, a mentally retarded adult, is within the class of persons protected by the FHAA.  In amending the Fair Housing Act … in 1988, one of Congress’s explicit motivations was to extend federal protections against housing discrimination to individuals with physical or mental handicaps.  

  
Furthermore, the FHAA’s prohibitions clearly extend to discriminatory zoning practices.  The House Committee Report accompanying the FHAA states that the FHAA “is intended to prohibit the application of special requirements through land-use regulations, restrictive covenants, and conditional or special use permits that have the effect of limiting the ability of [the handicapped] to live in the residence of their choice in the community.”  Prohibited practices include not only those that make the sale or rental of housing unavailable, but also those that impose discriminatory terms, conditions, or privileges of sale or rental of a dwelling, or in the provision of services or facilities in connection with such dwelling…  Thus, Bangerter may bring suit under the FHAA to challenge the restrictions placed on the operation of his group home even though the home was issued a conditional use permit. ...  

  
Bangerter attempts to show that Orem has violated the FHAA by intentionally discriminating against him as a handicapped person, taking actions that produced discriminatory effects against him, and failing to provide reasonable accommodations in its zoning policies.  The district court stated that Bangerter did not allege that Orem acted with a discriminatory motive, and thus could not state a claim for discriminatory intent.
  The court concluded that Bangerter made out a prima facie case of discrimination because the challenged statute and ordinance treat the handicapped differently on their face.  Nonetheless, the court concluded that no cause of action could be stated against Orem based on its permitting ordinance because the permitting process was rationally related to the legitimate governmental interest of ensuring integrated housing for the disabled.  However, this conclusion must have been based on the district court’s own perceptions of evidence outside of the record.  Nothing in Bangerter’s complaint would warrant such a factual conclusion, which, of necessity, requires a balancing analysis involving evidence yet to be presented by Orem.  Thus, even if the district court applied the correct legal standard, we would have to reverse, because the court improperly went beyond the pleadings in granting the motion to dismiss.  However, we also conclude that the district court utilized the wrong legal standard in applying the FHAA, and that also requires us to reverse and remand for reconsideration under the proper standard.

  
We first consider the nature of Bangerter’s claims under the FHAA and conclude that Bangerter’s action should be construed only as one for intentional discrimination.  Next we outline the elements of an intentional discrimination claim and hold that Bangerter has made allegations sufficient to state a claim of intentional discrimination under the FHAA and to withstand a motion to dismiss.  Finally, we outline the legal standard the district court should apply to review Bangerter’s claims and Orem’s possible defenses on remand.

1.  Characterization of the Claim as One for Intentional Discrimination.  We hold, contrary to the district court, that Bangerter’s claims are properly characterized as claims of intentional discrimination and should be analyzed in the established framework for such claims.  Here, the Act and the Orem ordinance facially single out the handicapped and apply different rules to them.  Thus, the discriminatory intent and purpose of the Act and Ordinance are apparent on their face.  Whether such discrimination is legal or illegal remains to be determined, but there can be no doubt that the Act and Ordinance are discriminatory.
 …  [A] plaintiff need not prove the malice or discriminatory animus of a defendant to make out a case of intentional discrimination where the defendant expressly treats someone protected by the FHAA in a different manner than others.
  Thus, a plaintiff makes out a prima facie case of intentional discrimination under the FHAA merely by showing that a protected group has been subjected to explicitly differential–i.e. discriminatory–treatment.

In applying a discriminatory intent analysis to this case, we do not imply that FHAA claims cannot also be based on the discriminatory effect of a facially neutral policy.  It is widely accepted that an FHAA violation can be demonstrated by either disparate treatment or disparate impact.  See, e.g., Huntington Branch; Metropolitan Hous. Dev. Corp. v. Village of Arlington Heights.  We also do not suggest that the differential treatment in this case has not caused a “disparate impact” on the handicapped in an everyday sense–as probably all intentional discriminatory treatment does.  However, the legal framework for discriminatory effects, or disparate impact, claims remains inappropriate for this case.  “A disparate impact analysis examines a facially-neutral policy or practice, such as a hiring test or zoning law, for its differential impact or effect on a particular group.  Disparate treatment analysis, on the other hand, involves differential treatment of similarly situated persons or groups.”  Huntington Branch.  Because Bangerter challenges facially discriminatory actions and not the effects of facially neutral actions, we conclude that his claim is one of disparate treatment and not disparate impact.

We also conclude that Bangerter has not stated a valid claim that Orem’s refusal to waive the 24-hour supervision and community advisory committee requirements constitutes a refusal by Orem to make a reasonable accommodation for the handicapped in its zoning policies.  Under the FHAA, discrimination on the basis of handicap includes a “refusal to make reasonable accommodations in rules, policies, practices, or services, when such accommodations may be necessary to afford such person equal opportunity to use and enjoy a dwelling.”  However, the thrust of a reasonable accommodation claim is that a defendant must make an affirmative change in an otherwise valid law or policy.  By one court’s definition, a “reasonable accommodation” involves “changing some rule that is generally applicable so as to make its burden less onerous on the handicapped individual.”  Oxford House, Inc. v. Township of Cherry Hill, 799 F.Supp. 450, 462 n.25 (D.N.J.1992).  Here, Bangerter does not challenge an ordinance that is generally applicable, since it is specifically directed at group homes for the handicapped.  Under these facts, we conclude that the claim for “reasonable accommodation” is simply inappropriate and the district court correctly dismissed that claim. 


2.  Dismissal Under Fed.R.Civ.P. 12(b)(6).  Applying a discriminatory treatment framework, we hold that the district court improperly dismissed Bangerter’s action. ...  We agree with the district court’s initial conclusion that Bangerter made out a prima facie case of discrimination under the FHAA. “The ultimate question in a disparate treatment case is whether the defendant intentionally discriminated against plaintiff.”  Honce v. Vigil.  Here, the imposition of special conditions on the permit granted for Bangerter’s group home, and the ordinance and statute pursuant to which the conditions were authorized, expressly apply only to group homes for the handicapped.  In particular, it was alleged that the 24-hour supervision condition regulated the lives of Bangerter and the other handicapped residents of the group home in a way not suffered by non-handicapped residents of other group homes.  Thus, Bangerter’s complaint states a direct claim of facially discriminatory treatment of handicapped persons.  Nonetheless, the district court dismissed Bangerter’s action because the court concluded that the challenged restrictions were “rationally related to a legitimate governmental purpose.” However, there was no basis in this record to conclude–at least not on a 12(b)(6) motion–what legitimate government purposes were involved or how these restrictions related to those purposes.  Orem’s justifications for its actions certainly cannot be found within the confines of Bangerter’s complaint.  Focusing solely on Bangerter’s pleadings, we conclude that Bangerter states a legally sufficient claim of discrimination under the FHAA and reverse the district court’s dismissal.

3.  Issues for Remand.  On remand, Bangerter will have to introduce evidence to support his allegations of discrimination. … Bangerter must support his basic claim that his group home was subjected to conditions not imposed on other group homes in Orem that were permitted in areas zoned R-1-8 for single family residences.  If Bangerter cannot show that group homes for the non-handicapped are permitted in Orem without requirements like the 24-hour supervision or neighborhood advisory committee requirements, he will have failed to show that he has suffered differential treatment when compared to a similarly situated group, and his claims will fail under the FHAA. 

  
In addition, on remand the district court will have to consider Orem’s justifications for its discriminatory treatment of Bangerter and its proffered reasons for imposing the challenged conditions.  At least two potential justifications seem relevant for inquiry here:  (1) public safety; and (2) benign discrimination. However, first we address the district court’s use of the rational relationship test to review Orem’s challenged actions.

The district court analyzed Orem’s actions pursuant to the rational relationship test borrowed from Equal Protection Clause jurisprudence, and the court stated that the challenged restrictions should be upheld if “rationally related to a legitimate governmental purpose.”.  The district court relied principally on the Eighth Circuit’s decision in Familystyle [of St. Paul v. City of St. Paul, Minn., 923 F.2d 91, 94 (8th Cir.1991)], which held that government policies that discriminate against the handicapped should not receive heightened scrutiny because the handicapped are not a “suspect class.” (citing City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 446 (1975)).  However, the use of an Equal Protection analysis is misplaced here because this case involves a federal statute and not the Fourteenth Amendment.  As the Tenth Circuit has said, a plaintiff’s “inability to properly assert a right under the Fourteenth Amendment is not of concern when examining [the plaintiff’s] claims brought pursuant to the Fair Housing Act.” [Housing Authority of the Kaw Tribe of Indians v. City of Ponca City, 952 F.2d 1183, 1193 (10th Cir.1991), cert. denied, 112 S.Ct. 1945 (1992).]  Moreover, the FHAA specifically makes the handicapped a protected class for purposes of a statutory claim–they are the direct object of the statutory protection–even if they are not a protected class for constitutional purposes. 

The proper approach is to look to the language of the FHAA itself, and to the manner in which analogous provisions of Title VII have been interpreted, in order to determine what justifications are available to sustain intentional discrimination against the handicapped.  First, the FHAA expressly allows discrimination rooted in public safety concerns when it provides that “[n]othing in this subsection requires that a dwelling be made available to an individual whose tenancy would constitute a direct threat to the health or safety of other individuals or whose tenancy would result in substantial physical damage to the property of others.”  42 U.S.C. §3604(f)(9).  We read section 3604(f)(9) as permitting reasonable restrictions on the terms or conditions of housing when justified by public safety concerns, given that housing can be denied altogether for those same reasons.  However, the exceptions to the FHAA’s prohibitions on discrimination should be narrowly construed.  

Restrictions predicated on public safety cannot be based on blanket stereotypes about the handicapped, but must be tailored to particularized concerns about individual residents.  As the FHAA’s legislative history declares, the FHAA “repudiates the use of stereotypes and ignorance, and mandates that persons with handicaps be considered as individuals.  Generalized perceptions about disabilities and unfounded speculations about threats to safety are specifically rejected as grounds to justify exclusion.”  H.R.Rep. No. 100-711.  Any special requirements placed on housing for the handicapped based on concerns for the protection of the disabled themselves or the community must be “individualiz[ed] ... to the needs or abilities of particular kinds of developmental disabilities,” Mabrunak, Inc. v. City of Stow, Ohio, 974 F.2d 43, 47 (6th Cir.1992), and must have a “necessary correlation to the actual abilities of the persons upon whom it is imposed,”  Potomac Group Home v. Montgomery County, Md., 823 F.Supp. 1285, 1300 (D.Md.1993).

Here, there is no showing that the Orem restrictions were individualized to the residents of the … home.  For example, there is no evidence or pleadings here to support a conclusion that the residents of this particular home were so mentally disabled that they needed 24-hour supervision or that they had any tendencies that would support the need for a neighborhood advisory committee. However, on remand the court should explore the public safety aspect of these requirements.  For example, the supervision requirement was simply that the operator had to ensure Orem that the residents were “properly supervised on a twenty-four hour basis.”  We cannot tell on this record whether that required on-site supervision the entire time, or whether off-site supervision might have been used to some extent, and we cannot tell the nature of the supervision or how oppressive or benign it might have been.  Thus, we cannot determine whether this restriction could be justified under §3604(f)(9) without more facts in this record.

Second, the FHAA should not be interpreted to preclude special restrictions upon the disabled that are really beneficial to, rather than discriminatory against, the handicapped.
  In this regard we are guided by employment discrimination cases and Title VII jurisprudence to inform our reading of the Fair Housing Act.  Honce; Huntington Branch.

  
In the employment discrimination context, the Supreme Court has held that Title VII’s bar on all discrimination on the basis of race should not be read literally.  United Steelworkers of America, AFL-CIO-CLC v. Weber, 443 U.S. 193, 201-08 (1979).  Instead, the statute should be interpreted “against the background of the legislative history of Title VII and the historical context from which the Act arose,” and should not be construed to prohibit race-conscious affirmative action that promotes “the ultimate statutory goals” of expanding employment opportunities for minorities.

  
The underlying objective of the FHAA is to “extend[ ] the principle of equal housing opportunity to handicapped persons,” H.R.Rep. No. 100-711, and end discrimination against the handicapped in the provision of housing based on prejudice, stereotypes, and ignorance, id.  Removing discrimination in housing promotes “the goal of independent living” and is part of Congress’s larger “commitment to end the unnecessary exclusion of persons with handicaps from the American mainstream.”  Id.

We should be chary about accepting the justification that a particular restriction upon the handicapped really advances their housing opportunities rather than discriminates against them in housing.  Restrictions that are based upon unsupported stereotypes or upon prejudice and fear stemming from ignorance or generalizations, for example, would not pass muster.  However, restrictions that are narrowly tailored to the particular individuals affected could be acceptable under the FHAA if the benefit to the handicapped in their housing opportunities clearly outweigh whatever burden may result to them.  In the context of facially neutral government actions that have a discriminatory impact on the handicapped or other groups protected by the Fair Housing Act, courts have uniformly allowed defendants to justify their conduct despite the discriminatory impact if they can prove that they “furthered, in theory and in practice, a legitimate, bona fide governmental interest and that no alternative would serve that interest with less discriminatory effect.”  Huntington Branch.

A similar approach has been suggested in the context of intentional race-based discrimination under the FHAA.  For example, in South-Suburban, the Seventh Circuit upheld selective marketing activities designed to interest white buyers in purchasing houses in traditionally black neighborhoods, even though such efforts of necessity diminished the likelihood that such homes would be available for black buyers.  In Otero v. New York City Hous. Auth., the Second Circuit allowed a housing authority to seek to justify under Title VIII a change in leasing policy in order to facilitate white participation in a housing project that was otherwise faced with the prospect of becoming predominantly black and segregated. Even those courts that have invalidated particular race-conscious policies have left some room for other policies that restrict minorities in limited ways in order to foster integration and the overarching policies of the Fair Housing Act.  In Starrett City, for example, the Second Circuit acknowledged that race-conscious plans burdening a minority might be upheld if they are temporary, flexible in nature, and designed ultimately to achieve the FHAA’s goal of integration.  …

  
These courts all recognize the importance of leaving room for flexible solutions to address the complex problem of discrimination and to realize the goals established by Congress in the Fair Housing Act.  However, once again, such an analysis cannot be performed on the pleadings alone.  For example, with regard to the neighborhood advisory committee, it would be helpful for the court to explore how such a committee operated, what burdens it imposed upon the handicapped residents of the … home, what benefits such a committee provided to the handicapped residents, and what the motivations and intentions were of the City of Orem in imposing such a restriction.
  It could be that the evidence will show that such a neighborhood advisory committee might prove to be beneficial to the handicapped, increasing their access to, and acceptability in, the neighborhood.  Only after a record has been developed can the district court, and ultimately our Court, determine whether these restrictions violate of the FHAA.

(  (  (  (  (  (  (
DISCUSSION QUESTIONS

115:  Who has the stronger position on the use of the “rational basis” standard in FHA handicap cases, the 8th Circuit in Familystyle or the 10th Circuit in Bangerter?

116:  Should the courts allow a defense for threats to the health and safety of the individuals with disabilities even though the FHA does not provide one?  Should the courts allow a “benign discrimination” defense in disabilities cases even though the FHA does not provide one?

117:  How should the two requirements at issue in Bangerter be resolved under the standards it announces?  What other evidence would be helpful to resolve the case?

(  (  (  (  (  (  (
E.  Epilogue: The Meaning of Anti-Discrimination Legislation

PULCINELLA v. RIDLEY TOWNSHIP
822 F. Supp. 204 (E.D. Penn. 1993)

Donald W. VanArtsdalen, S.J.  Plaintiffs seek a preliminary injunction to compel the Township of Ridley and the Ridley Township Zoning Hearing Board to grant plaintiffs’ zoning application to permit plaintiffs to construct an addition to Jeanann Dobrikovic’s single family dwelling house.  The addition would provide wheelchair‑accessible, separate first floor living accommodations for Robert Pulcinella, a handicapped person. Plaintiffs’ applications for a variance and/or special exception from the zoning ordinance were denied. Under the Township Zoning Hearing Board’s interpretation of the zoning ordinance, the proposed addition would leave a zero side yard clearance on the side of the lot adjoining the other half of the twin house of which the plaintiff’s house was a half.  The twin house shared a party wall along the lot line. The zoning ordinance required eight foot side yards on both sides of the addition.  Plaintiffs’ residence lot was a total of only twenty feet in width. Under the ordinance, therefore, any addition on the ground floor could be only four feet wide.  … [P]laintiffs claim that they have submitted a plan that defendants must approve as a “reasonable accommodation”….

   
In 1988, the plaintiff, Robert Pulcinella, was involved in a motor vehicle accident that rendered him a paraplegic and permanently confined him to a wheelchair. At the time of the accident, he was residing in the house owned by his sister, the co‑plaintiff, Jeanann Dobrikovic. He has continued to live in the house with his sister and her family since the time of the accident, except for extensive hospital confinements … Robert Pulcinella has been paying some rent to his sister and is, in effect, both a boarder and a tenant in his sister’s home.  The house is one‑half of a twin house located at 717 Mount Vernon Avenue, Ridley Township, Pennsylvania.  . . .
Mr. Pulcinella has extreme difficulty crawling up and down stairs. The only bathroom in the house is on the second floor. Mr. Pulcinella has been sleeping and living in the first floor living room portion of the house, with great inconvenience to himself and his sister and her family. Although he has been able to work as a lawn mower repairman in a shop owned by another relative of his, it has become increasingly difficult for him to enter and leave his residence as the house has no wheelchair ramp for entrance or exit, and in general is not internally “wheelchair accessible.”  … [T]he conditions in the house, especially those requiring that he crawl to the second floor to carry out normal bodily functions, are seriously aggravating decubitus ulcers on his buttocks which have become so severe in the past as to require hospitalization and surgical correction by, among other procedures, skin grafting.  It is clear that Robert Pulcinella is, and has been since the date of the motor vehicle accident, a handicapped person within the definition of the FHAA... . 

   
Around the end of 1991, plaintiffs contacted an architect, Raymond DiPaola, who had extensive experience in designing wheelchair accessible homes and buildings. He designed for plaintiffs a one‑story 704 square foot addition that would attach to the rear of the present house. It would contain a living room‑bedroom, bath, exercise room and computer room, all accessible for wheelchair occupants in accordance with governmental and architectural building standards. It would almost double the ground floor area of the present house. An outside ramp for wheelchair exit and entrance was included in the plans. The proposed addition would have made the total building area 38% of the total lot size. The zoning ordinance allowed a maximum of building area to be no more than 30% of the lot size. Likewise, the proposed addition would come within 3 feet 11 inches of the lot’s boundary line on the side opposite the adjoining twin dwelling. The application to the Ridley Zoning Hearing Board for a variance for excess building area and side‑yard distance and a special exception to extend the “party wall line” for a zero side‑yard distance along the adjoining half of the twin house was denied... .
   
After the denial, Mr. DiPaola prepared a smaller sized addition, and resubmitted for plaintiffs a request for a variance and a special exception that still required a zero side yard on the side of the adjoining half of the twin house. According to Mr. DiPaola, the proposed exterior ramp and the new proposed addition would conform to all requirements of the Zoning Ordinance except in two respects: (1) the exterior ramp (for which Ridley Township Zoning Hearing Board granted a variance), and (2) the zero side yard requirement along the lot line of the adjoining half of the twin home. In other words, the revised plan would not cause the building to exceed 30% of the total lot size, had an adequate rear yard clearance, and the allowed minimum 8‑foot side line clearance on the side away from the adjoining half of the twin home. Except for granting the variance for the exterior ramp, the application was rejected …. The practical effect would be that no extension or addition to the house in the rear could be made for living quarters. …
   
Nowhere in either the Fair Housing Act or the FHAA is there any mention or direct reference to local zoning ordinances. No express duties are imposed upon municipalities to conform the local zoning ordinances and regulations to comply with any portion of the Fair Housing Act or its amendments. The wording of the  Act and the Amendments throughout consistently refer to the sale and rental or advertising and showing for sale and rental of dwelling houses, not to decisions of local zoning authorities.  .  ...  I think that a proper reading of subsection (f)(3)(B) refers only to a refusal by landlords to make reasonable accommodations in rules, practices, et cetera. 

… Landlords, such as Mrs. Dobrikovic, under the exemption of section 3603(b) are not required to make any accommodation, reasonable or otherwise. The statute by its wording exempts “any single‑family house” that otherwise qualifies for the exemption. Because 717 Mount Vernon Avenue, Ridley Township, Pennsylvania, is a single family house that does qualify under the Act for the exemption, the house is entirely exempt from the strictures of the FHAA so far as being required to provide reasonable accommodations to a handicapped person. Neither the house nor the owner is subject to FHAA. It appears illogical to contend, as do the plaintiffs, that nevertheless the Township Zoning Ordinance must allow a variance so that an addition to the house may be built to accommodate Mr. Pulcinella’s handicap.
   
Aside from the statutory exemption of §3603(b), there is nothing in the FHAA that expressly requires a municipality to take any action relevant to the issues in this case. If Congress had intended that municipalities conform their zoning ordinances and regulations to make reasonable accommodations for handicapped persons, it could, should, and would have done so. …

   
The Zoning Hearing Board’s determination to deny plaintiffs’ application for a variance and/or special exception was based on its interpretation of its existing zoning ordinance.  It neither discriminated against nor discriminated in favor of the applicants, utilizing the normal meaning of discrimination. … The zoning requirements of the defendants do not single out Mr. Pulcinella (or any other handicapped person or classes of persons), nor do they impose special conditions or requirements different from those imposed on all others. The zoning ordinance, as interpreted by the defendant Zoning Hearing Board would prohibit all persons, irrespective of whether or not they are handicapped, from building the substantial extension or addition to the dwelling house that plaintiffs seek to compel the Township to allow. Plaintiffs’ contention is that the defendants must make and apply special rules so that plaintiffs may construct and occupy an addition and extension to an existing non‑conforming house, a right to which no one else would be entitled.   … 

   
Apparently, plaintiffs contend that there is a discriminatory impact because the practical effect will be that Mr. Pulcinella cannot continue to live in the community of his choice, notwithstanding that he has been living there for most of the time since 1988. There has been no action taken by the defendants that will legally require him to move or legally prohibit his continued residence at the dwelling house. There is no showing that any person, not so handicapped, would have been granted a permit to add an addition unto a residence under similar circumstances. In other words, there has been no discrimination against plaintiffs. Plaintiffs are really contending that there should be discrimination in favor of their application as a “reasonable accommodation.” As I have previously indicated, I do not think that the FHAA, no matter how broadly interpreted, should under the facts thus far established, require the defendants to grant the zoning application of the plaintiffs. ...
(  (  (  (  (  (  (
MOUNTAIN SIDE MOBILE ESTATES PARTNERSHIP v. 

SECRETARY OF HOUSING AND URBAN DEVELOPMENT
56 F.3d 1243 (10th Cir. 1995)

BARRETT, Senior Circuit Judge. … Mountain Side owns a mobile home park in Jefferson County, Colorado, which was built in the 1960’s.  Robert and Marilyn Dalke have been the park’s resident managers since December, 1989.  The park consists of 229 mobile home lots each of which is available to be leased as real property for placement of one mobile home.  The park provides utilities, including water, power, telephone, and sewer hookups, to each lot.  The park was built to accommodate “older” single-wide mobile homes of 8 to 10 feet wide and 30 to 55 feet long.  The park cannot accommodate the modern single-wide or double-wide mobile homes, which are much wider and longer.  The density in the park is almost 10 mobile homes per acre, whereas modern parks average 5 to 6 mobile homes per acre.

  
Prior to March, 1989, the park was an adults-only park;  Mountain Side prohibited any person under 21 ... from living in the park.  After the 1988 amendments to the FHA, effective March 12, 1989, Mountain Side instituted a new occupancy policy of no more than three persons per mobile home.  The FHA amendments prohibit discrimination on the basis of familial status unless a housing provider can meet a narrow exemption for “housing for older persons.”  Mountain Side determined that it could not meet the exception.  Since March, 1989, it has accepted all residents, including families with minor children, subject to its occupancy policy.

In September, 1991, Jacqueline VanLoozenoord (VanLoozenoord), her three minor children, and her “roommate and companion,” Michael Brace (Brace), moved into a mobile home in the park.  Neither VanLoozenoord nor Brace contacted the park management or submitted an application for tenancy prior to their occupancy.  They purchased the mobile home in place.  The sellers did not advise them that the park had a three person occupancy limit.

  
Shortly after they moved in, Robert Dalke inquired of Brace as to the number of residents in the mobile home.  When Brace informed him that five people were living there, Dalke informed him of the park’s three person per lot occupancy limit and told him they would have to move.  Subsequently, Mountain Side served VanLoozenoord and Brace with a notice ... demanding that they vacate the park ...  

[The couple filed complaints with HUD and the case was tried before an administrative law judge  on a disparate impact theory.  The ALJ ruled that the occupancy limit had an unlawful disparate impact on preople with children.] …

The three factors we will consider in determining whether a plaintiff’s prima facie case of disparate impact makes out a violation of Title VIII are:  (1) the strength of the plaintiff’s showing of discriminatory effect;  (2) the defendant’s interest in taking the action complained of;  and (3) whether the plaintiff seeks to compel the defendant affirmatively to provide housing … or merely to restrain the defendant from interfering with individual property owners who wish to provide such housing.  …

Strength of Plaintiff’s Showing of Discriminatory Effect.  The Secretary relied on national statistics that “at least 71.2% of all U.S. households with four or more persons contain one or more children under the age of 18 years;  that at least 50.5% of U.S. families with minor children have four or more individuals;  and that at most 11.7% of households without minor children have four or more persons” to determine that the plaintiffs had proven discriminatory effect.  Although discriminatory effect is generally shown by statistical evidence, any statistical analysis must involve the appropriate comparables. …  In some cases national statistics may be the appropriate comparable population. See Dothard (district court did not err in using national height and weight statistics to find discriminatory effect on women “where there is no reason to suppose that physical height and weight characteristics of Alabama men and women differ markedly from those of the national population”).  However, those cases are the rare exception and this case is not such an exception.

  
In this case, the appropriate comparables must focus on the local housing market and local family statistics.  The farther removed from local statistics the plaintiffs venture, the weaker their evidence becomes.  There is no dispute about the veracity of the Secretary’s findings of discriminatory effect on the national level.  However, this national level discriminatory effect, although substantially supported by the record, is so far removed from the local arena that it is of little weight in our analysis.

Interest of Defendant in Taking the Action Complained Of.  The second factor which we consider is the interest of the defendant in taking the action which produces the discriminatory effect.  The Arlington Heights II court recognized that “[i]f the defendant is a private individual or a group of private individuals seeking to protect private rights, the courts cannot be overly solicitous when the effect is to perpetuate segregated housing.” On the other hand, when a defendant can present valid non-pretextual reasons for the challenged practices, the courts should not be overzealous to find discrimination.

Mountain Side presented two legitimate, non-pretextual reasons for its occupancy limit:  (1) sewer systems limitations, and (2) concern over the quality of park life.  These overcame plaintiffs’ prima facie case, as more fully hereafter discussed.

Nature of Relief Sought.  … In Casa Marie, Inc. v. Superior Court, 988 F.2d 252, 269 n.20, (1st Cir.1993) the court, in an elderly and handicapped Title VIII discrimination action, concluded that “Where plaintiff seeks a judgment which would require defendant to take affirmative action to correct a Title VIII violation, plaintiff must make a greater showing of discriminatory effect.  On the other hand, if plaintiff seeks a judgment merely enjoining defendant from further interference with the exercise of plaintiff’s Title VIII rights, a lesser showing of discriminatory effect would suffice.”

Business Necessity.  … [W]e hold that for the purposes of Title VIII FHA housing discrimination cases, the defendant must demonstrate that the discriminatory practice has a manifest relationship to the housing in question.  A mere insubstantial justification in this regard will not suffice, because such a low standard would permit discrimination to be practiced through the use of spurious, seemingly neutral practices.  At the same time, there is no requirement that the defendant establish a “compelling need or necessity” for the challenged practice to pass muster since this degree of scrutiny would be almost impossible to satisfy.

  
Mountain Side presented two reasons for the three person per lot occupancy limit:  (1) sewer capacity limitations, and (2) concern over quality of park life.  In support of the occupancy limit, Mountain Side presented extensive evidence before the ALJ.  In his Findings of Fact, the Secretary found:  …

11. By March of 1989, [Mountain Side] became aware of the addition of families with children to the classes protected by the [FHA], and that it must decide whether the Park should remain an adult park or whether residency should be thrown open to families with children.  At the time, there were many Park vacancies because of the limited market for an adult mobile home community. Accordingly, [Mountain Side] decided that the option of becoming a family park was a more “viable opportunity.”  However, the elimination of the adult restriction meant that there would be an increase in Park population. Therefore, [Mountain Side] … examined instituting occupancy limits.

12. An October 15, 1988, survey of the Park population was used to establish the new policy.  According to the study, 318 people resided on 213 lots.  Each occupied unit had one or two residents.  [Park managers] opined that the condition and age of the utilities, the density of homes, and the overall size of the Park would not support more than a three-person per lot limit without negatively affecting the quality of life at the Park.  Accordingly, [Mountain Side] determined that a limit of three residents per unit, resulting in a total of 687 residents, was the maximum number that the Park could reasonably accommodate.

19. After the imposition of the occupancy limit, [Mountain Side’s] counsel advised [the managers] that their own opinion alone might not be sufficient to support the three-person limit and that an independent expert would be able to assist in evaluating the legitimacy of the policy.  In early 1991, [Mountain Side] retained QCI Development Services Group, Inc. (“QCI”) and its president and principal engineer, Roger Walker, to perform a study to assist [Mountain Side] in evaluating the three-person occupancy limit.  Mr. Walker was not provided with any target population limit or instructions concerning methodology.  Neither was he requested to provide alternatives or suggestions for improvements or repairs to increase any recommended population limit. ...

21. In March 1991, QCI completed its study entitled “Community Guidelines Report, Mountainside Mobile Home Park” (“QCI Study”).  It evaluates two sets of concerns which affect Park residents:  1) their health and safety based on an objective evaluation of the infrastructure of the Park (i.e., the adequacy of the Park’s water and sewerage pipes), and 2) their comfort based on the size of homes and lots, recreational facilities, and the adequacy of parking.

22. Mr. Walker estimated the adequacy of the Park’s sewer system based on repair records and interviews with David Ramstetter, who performed maintenance for the Park.  Based on these sources, the Study concluded that sewer pipes were adequate to support a maximum of 916 persons.  …  Because the 916 population limit is a recommended maximum, Mr. Walker opined that if an additional 30 guests are at the Park at peak time, “some portion of the [sewer] system will be overloaded.”

23. Mr. Walker described his figure of 916 as a “brick wall,” or an absolute maximum.  If the Park had 916 residents, he asserted that the sewer system would not be able to accommodate additional visitors.  The Park is located in a resort area near the Rocky Mountains.  Accordingly, Park residents have numerous seasonal visitors that increase the population during the summer and holiday seasons. …

26. The QCI Study also made recommendations based on its evaluation of the Park in terms of human comfort.  Mr. Walker opined that the Park has “very small lots ... [and is] crowded.”  Based on the assumption that most of the homes currently in the Park have two bedrooms, the Study recommends a populations limit of two people per bedroom in addition to the previously discussed absolute maximum population of 916.  The QCI Study also recommended a limit of two vehicles per trailer for traffic flow and pedestrian safety.

27. Notwithstanding Mr. Walker’s recommendation of a maximum of 916 residents, or four residents per home, [Mountain Side] has continued to maintain the limit of three, rather than four, residents per unit.  Because of the parking problems, density of the homes, and overall size of the Park, [Mountain Side] decided that the quality of life at the Park would be severely diminished if the Park had a maximum of 916 residents.  Furthermore, if the Park reached maximum capacity, it could not accommodate guests, including visiting children.

Based on the foregoing findings, Mountain Side demonstrated that the three person occupancy limit has a manifest relationship to housing in the Park [and] overcame Complainants’ prima facie case …. 

(  (  (  (  (  (  (
The Star-Spangled Banner
Francis Scott Key (1814)

O! Say can you see by the dawn’s early light,

What so proudly we hailed at the twilight’s last gleaming,

Whose broad stripes and bright stars through the perilous fight,

O’er the ramparts we watch’d, were so gallantly streaming?

And the rockets’ red glare, the bombs bursting in air,

Gave proof through the night that our flag was still there;

O! Say does that star-spangled banner yet wave,

O’er the land of the free, and the home of the brave?





















1 The plan proposed by Ms. Soper allows for a manageable graduated incline albeit over a longer ramp.  The Freer proposal would allow for a much more severe incline (thus less manageable) over a shorter span of ramp.


� The record before us suggests that the conditions that Bangerter complains of (i.e. the 24-hour supervision and the citizen's advisory committee) are not conditions that could be imposed on at least some of these other multiple uses. …  Thus, the bare record before us suggests that group homes for the handicapped are treated differently in these regards from other group home uses in R-1-8 zones.


� Before reaching the substance of Bangerter's claims, the district court analyzed whether the FHAA preempted state and local regulation of group homes for the handicapped.  The court concluded that the FHAA does not preempt the Utah statute at issue because “Congress did not intend to abrogate a state's power to determine how facilities for the mentally ill must meet licensing standards.” The court was certainly correct in concluding that the FHAA does not completely preempt all state and local regulation of housing for the disabled.  However, the Utah statute and Orem ordinance are preempted to the extent that they violate the Fair Housing Act. The FHAA expressly provides that:


[n]othing in this subchapter shall be construed to invalidate or limit any law of a State or political subdivision of a State, or of any other jurisdiction in which this subchapter shall be effective, that grants, guarantees, or protects the same rights as are granted by this subchapter; but any law of a State, a political subdivision, or other such jurisdiction that purports to require or permit any action that would be a discriminatory housing practice under this subchapter shall to that extent be invalid. 


42 U.S.C. §3615.  Thus, the law of a state or municipality is expressly  preempted by the Fair Housing Act if it is a “discriminatory housing practice” under the Act.  As such, the question of whether the Orem provisions challenged in this action are preempted by federal law does not guide our inquiry as it does not present a distinct issue from whether Bangerter has stated a valid claim that Orem has violated the FHAA.


� There is no need to probe for a potentially discriminatory motive circumstantially, or to apply the burden-shifting approach outlined in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), as the statute discriminates on its face by allowing conditions to be imposed on group housing for the handicapped which would not be permitted for non-handicapped group housing.  


� That is not to say that a government can never justify any intentional differential treatment of the handicapped.  Some differential treatment may be objectively legitimate.  In the Title VII context, for example, facially discriminatory treatment is permitted if it represents a bona fide occupational qualification (“BFOQ”) that is reasonably necessary to an employer's operations. We address the issue of potential justifications for discriminatory treatment under the Fair Housing Act below.


� Moreover, even if this case had been brought as an equal protection claim, there is no evidence that the zoning restrictions were rationally related to legitimate government concerns and not based on unsubstantiated fears or irrational prejudices.  Cleburne, 473 U.S. at 448-49.  Under the analysis in Cleburne, Orem would fail the rational relationship test on this state of the record even if an equal protection analysis were used.


� Section 3604(f)(2), for example, only makes it illegal “to discriminate against any [handicapped persons].”  


� We do not suggest that Bangerter must prove that Orem acted with bad animus to make out a case of intentional discrimination.  Nevertheless, a limited inquiry into Orem's intentions might shed light on whether the justifications offered for its actions are bona fide.
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