UNIT IV.  DEFINITIONAL QUESTIONS 

Agency Interpretation of Statutes
A.  “Marital Status” under State Law

1. Unmarried Cohabitants

County of Dane v. Norman

497 N.W.2d 714 (Wisc. 1993) 

STEINMETZ, J.:  The issue in this case is whether Dwight Norman discriminated against potential tenants on the basis of “marital status,” contrary to Chapter 31 of the Dane County ordinances, when he refused to rent a three‑bedroom duplex to two groups of potential tenants, on separate occasions, on the ground that his policy as a landlord is not to rent to groups of unrelated individuals seeking to live together.  One group seeking to rent Norman’s property consisted of three single women, and the other group consisted of two single women and one of the women’s two children.  We hold that Norman’s policy does not violate Chapter 31 of the Dane County ordinances which proscribes discrimination based on “marital status.” Norman refused to rent to the prospective tenants in this case because they intended to live together.  Living together is “conduct” not “status.”  ...

In May, 1989, Joyce Anderton contacted Dwight Norman and asked if he had any three‑bedroom duplexes available.  He said some would be available in July and asked how large Anderton’s family was.  She said she was not married and would be living with two single women.  Norman replied that he would rent to her individually but not to groups of unrelated individuals.  He rejected an offer that one of the three be solely responsible for the rent. 

In August, 1989, Norman showed one of his apartments to Deb Dana and her two children.  Dana told Norman that she and the children would be living with another woman.  He refused to rent to Dana on that basis.  It is undisputed that under Norman’s policy individuals who are married, divorced, widowed, separated, or single are eligible to rent from him.  Norman’s policy is not to rent to groups of unrelated individuals.  Neither Anderton nor Dana inquired about renting as single persons.

Chapter 31 of the Dane County ordinances, entitled “Fair Housing” prohibits “unlawful discrimination in housing” based on “marital status.” Section 31.02, Dane County ordinances.  More specifically, Chapter 31 provides as follows:

Section 31.02 INTENT. It is the intent of this chapter to render unlawful discrimination in housing.  It is the declared policy of the County of Dane that all persons shall have an equal opportunity for housing regardless of ... [the] marital 
status of  the person maintaining a household... .

Section 31.03 DEFINITIONS. The following words and phrases have the meanings indicated unless the context requires otherwise: ...

 
(2) Discriminate and Discrimination mean to segregate, separate, exclude or treat any person or class of persons unequally because of ... [the] marital status of the person maintaining the household... 

(5) Marital Status means being married, divorced, widowed, separated, single or a cohabitant.

Section 31.10 DISCRIMINATION PROHIBITED. It shall be unlawful for any person to discriminate:

(1) By refusing to sell, lease, finance or contract to construct housing or by refusing to discuss the terms thereof... .

As stated above, “marital status” under Dane County ordinance §31.03(5) is defined as “being married, divorced, widowed, separated, single or a cohabitant.” The term “status,” is not specifically defined in Chapter 31 but means in its common and approved usage “state or condition.” Black’s Law Dictionary (6th ed. 1990).  Thus, the Dane County ordinance prohibits discrimination based on the state or condition of being married,  the state or condition of being single, and the like.

   Dane County argues that the inclusion of the term “cohabitant”1 in the definition of “marital status” indicates that the term “marital status” was intended to cover groups of unrelated individuals seeking to live together.  As a result, Norman’s rental policy violates Chapter 31.  We reject this argument. Chapter 31 is invalid to the extent that it seeks to protect “cohabitants.” Because Dane County’s argument turns on an invalid provision, it is unpersuasive... . “[A] municipality may not pass ordinances ‘which infringe the spirit of a state law or are repugnant to the general policy of the state.’“ Anchor Savings & Loan Ass’n v. Madison EOC, 355 N.W.2d 234 (Wisc. 1984). . . . 

Chapter 31’s requirement that landlords make available their rental units to “cohabitants” is inconsistent with the public policy of this state which seeks to promote the stability of marriage and family.  As a result, it is outside the enabling authority of §66.432(2) and invalid.  Chapters 765‑768, Stats., clearly set forth Wisconsin’s policy of encouraging and protecting marriage.  The preamble of intent to those sections states as follows:

(2) INTENT.  It is the intent of chs. 765 to 768 to promote the stability and best interests of marriage and the family.  It is the intent of the legislature to recognize the valuable contributions of both spouses during the marriage and at termination of the marriage by dissolution or death.  Marriage is the institution that is the foundation of the family and of society.  Its stability is basic to morality and civilization, and of vital interest to society and the state.  The consequences of the marriage contract are more significant to society than those of other contracts, and the public interest must be taken into account always.  The seriousness of marriage makes adequate premarital counseling and education for family living highly desirable and courses thereon are urged upon all persons contemplating marriage.  The impairment or dissolution of the marriage relation generally results in injury to the public wholly apart from the effect upon the parties immediately concerned.  Under the laws of this state, marriage is a legal relationship between 2 equal persons, a husband and wife, who owe to each other mutual responsibility and support. Each spouse has an equal obligation in accordance with his or her ability to contribute money or services or both which are necessary for the adequate support and maintenance of his or her minor children and of the other spouse.  No spouse may be presumed primarily liable for support expenses under this subsection. 

(3) CONSTRUCTION. Chapters 765 to 768 shall be liberally construed to effect the objectives of sub. (2)

see also Phillips v. Wisconsin Personnel Commission, 482 N.W.2d 121 (Wisc. App. 1992) (the court of appeals noted that unmarried cohabitants do not receive the same statutory protections, i.e., a mutual duty of general support, as do spouses); Federated Elec. v. Kessler, 388 N.W.2d 553 (Wisc. 1986) (recognizing that an employer’s prohibition against extramarital affairs among its employees conforms with the policy set forth in §765.001(2)).

   
Norman’s motivation for denying rental to the individuals in this case was triggered by their “conduct,” not their “marital status.” As explained above, “marital status” refers to the state or condition of being married, the state or condition of being single, and the like.  “Conduct,” on the other hand, is defined by Black’s Law Dictionary (6th ed. 1990) to mean “personal behavior; deportment; mode of action; [and] any positive or negative act.” It is undisputed that Norman would have rented to any of the prospective tenants, regardless of their individual “marital status,” if they had not intended to live together.  Their living together is “conduct,” not “status.”

This court’s conclusion that Norman’s policy turns on “conduct” rather than “marital status” is consistent with Wisconsin decisions distinguishing between “status” and “conduct” in the context of employment discrimination.2 In Kessler, we held that a workplace rule which prohibited employees from associating with married employees of the opposite sex outside of work‑related matters did not constitute marital status discrimination in violation of a Madison employment discrimination ordinance.  We reasoned, in part, that the rule was aimed at “conduct” rather than “marital status.” The rule applied to both married and single employees.  The triggering event was associating with a married coemployee... . 

We hold that Norman’s policy does not violate Chapter 31 of the Dane County ordinances.  Chapter 31 proscribes discrimination based on the state or condition of being married, the state or condition of  being single, and the like.  Norman refused to rent to the prospective tenants in this case because they intended to live together.  Living together is “conduct” not “status”.

HEFFERNAN, CHIEF JUSTICE (dissenting):  In upholding Dwight and Patricia Norman’s right to refuse to lease apartments to groups of unrelated persons, today’s holding defies legal examination and legislative resolve alike.  I thus reject the majority’s reasoning and instead conclude that the Normans’ actions are in violation of Chapter 31 of Dane County’s fair housing ordinance which specifically forbids landlords to discriminate against persons on the basis of “marital status.” Accordingly, I dissent from the majority’s opinion.

   
The majority begins its assault on Chapter 31 by holding that insofar as the Dane County ordinance permits cohabitation among unrelated persons it violates existing public policy... .  Specifically, the majority maintains that chapters 765‑768, Stats., which set forth this state’s policy in respect to the promotion of marriage and family, render this portion of the county ordinance invalid.  In so holding, the majority ... mistakes legislative support for marriage for advocacy of marriage as the only acceptable relationship between Wisconsin citizens.

In 1965, the state legislature enacted Wisconsin’s first fair housing statute, now numbered §101.22.  … Subsequent to enacting the state statute, the legislature passed §66.432, Stats, authorizing municipalities to enact analogous local ordinances prohibiting housing discrimination among suspect classes.  In the statement of intent to §66.432 the legislature spelled out its vision for future such statutes:    

the right of all persons to have equal opportunities for housing ... is a matter both of statewide concern … and also of local interest....  The enactment of  §101.22 by the legislature shall not preempt the subject matter of equal opportunities in housing from consideration by political subdivisions, and shall not exempt political subdivisions from their duty, nor deprive them of their right, to enact ordinances which prohibit discrimination in any type of housing solely on the basis of an individual being a member of a protected class. 

As the quoted portion indicates, the legislature not only anticipated but in fact urged localities to enact laws such as the one at issue today.  In keeping with the legislature’s evident concern over the scope of the problem confronting local municipalities, §66.432(2) granted municipalities wide latitude in enacting these local ordinances: they could either adopt a model similar to §101.22, or draft an ordinance “even more inclusive in its terms... .”  Dane County’s fair housing ordinance closely mirrors its progenitor, §101.22(1).  Exercising the right under §66.432 to make its local ordinance “even more inclusive in its terms,” however, the county opted to broaden the definition of “marital status” contained in §101.22 to include “cohabitation.” Contrary to the majority’s holding, I conclude that this addition to the classification “marital status” was within the scope of authority granted the county... .  

    
Section 66.432(1) indicates a manifest legislative intent to grant the communities broad authority in enacting ordinances to combat housing discrimination.  I am particularly persuaded of this by the all‑encompassing scope of the categories included in the statement: “sex, race, color, physical condition, disability ... sexual orientation, ... religion, national origin, marital status, family status ... lawful source of income, age or ancestry... .” This exhaustive list of protected classifications illustrates that the legislature understood that magnitude of the situation confronting the local municipalities.  Accordingly, in keeping with the scope of the enabling statute, the legislature must have intended municipalities to have plenary authority to enact ordinances covering as many forms of housing discrimination as municipalities considered appropriate.

   
It is also clear that the legislature realized that it could not foresee the specific kinds of discrimination endemic to regions of the state.  Therefore, §66.432 expressly authorizes local municipalities to tailor the listed classifications to meet their specific needs.  ...  In the case of Dane County, there are obvious reasons, of which we appropriately take judicial notice, for the local fair housing ordinance to contain a provision prohibiting discrimination against groups of unrelated persons.  Dane County hosts both the state government and the state’s largest university campus.  Both of these institutions tend to attract large numbers of young, single individuals – people for whom rent‑sharing is often the only means of obtaining affordable housing.  One can imagine the ensuing chaos if property owners on the Madison isthmus decided to rent only to single individuals or related cohabitants; thousands of residents thus displaced would be unable to find adequate, affordable housing in Madison.

  
Regardless of the meritorious necessity for adding “cohabitation” to the list of  suspect classifications protected from housing discrimination, the majority maintains that by doing so Dane County has enacted an ordinance in violation of the Wisconsin Family Code.4  Implicit in the reasoning of the majority is the assumption that “cohabitants” include only unrelated persons residing together in a sexual relationship.5 Unfortunately, this premise is based entirely on a partial definition of “cohabitation.” Had the majority considered more complete definitions it might have arrived at a conclusion more in keeping with contemporary mores.  For example Webster’s New Collegiate Dictionary (1980) defines the verb “cohabit” as: “1: to live together as husband and wife 2 a: to live together or in company... b: to exist together... .” Similarly, Webster’s New World Dictionary of the American Language (1972) defines the noun “cohabitant” as “a person living together with another or others.” It is this broad definition of “cohabitation” that is implicated in the Normans’ rental policy which affects all groups of unrelated persons who reside together, not only those who “cohabitate” as husband and wife.  The Normans’ prospective tenants included a single  mother of two seeking to share an apartment with a second woman, and three single women. Absent any evidence that these individuals were in involved in anything other than a cost‑sharing relationship, I can not conceive how allowing these individuals to live together co‑operatively would in any way affect the health and well‑being of Wisconsin families and marriages.6
   
More egregious even than their self‑serving definition of cohabitation, is the majority’s misinterpretation of the Wisconsin Family Code ... which “seeks to promote the stability of marriage and family.”  The majority cites Phillips v. Wisconsin Personnel Commission and Federated Elec. v. Kessler in support of its proposition that having  unrelated individuals live together under-mines the health and welfare of Wisconsin families.  Neither case is applicable to the instant dispute.  Phillips deals with support affecting the financial security of a spouse and children and thus are linked directly to the health and well‑being of a family.  Kessler is similarly inapposite in that it deals with a work‑place regulation prohibiting extramarital affairs among its employees which also is linked directly to maintaining the stability of existing marriages.

   
While these problems referred to in Phillips and Kessler are matters of great social concern, they are not the subject of the dispute now before this court. Furthermore, the cases give no indication that in enacting the Family Code the legislature was advocating marriage as a  way of life as the majority would have us believe. §765.001(2) merely defines the state’s role in setting guidelines to help stabilize marriages.  As the statute clearly recognizes, “the impairment or dissolution of the marriage relation generally results in injury to the public wholly apart from the effect upon the parties immediately concerned.” The legislature was  concerned with marriage stability, not marriage creation, when it enacted Wisconsin’s Family Code.

   
Past decisions of this court are consistent with this interpretation of the Family Code.  In Watts, for example, this court rejected the defendant’s argument that the Family Code precluded the court from recognizing a cause of action in property or contract between cohabitants.  The defendant, relying on Hewitt v. Hewitt, 394 N.E.2d 1204 (1979), argued that permitting such causes of action would encourage cohabitation and thereby undermine the legislative goal of promoting marriage and family.  The Watts court wisely declined to follow this line of reasoning and instead concluded that “the Hewitt court made an unsupportable inferential leap when it found that cohabitation agreements run contrary to statutory policy and that the Hewitt court’s approach is patently inconsistent with the principle that public policy limits are to be narrowly and exactly applied.”  While recognizing the role of the Family Code in promoting the institution of marriage and family, this court nevertheless concluded that the Code’s existence should not “restrict a court’s resolution of property or contract disputes between unmarried cohabitants.”  So too, I see no reason for the Code’s existence to restrict Dane County’s authority to follow the legislature’s lead in eliminating as many forms of housing discrimination as may be of issue in the county.

Having summarily rejected the inclusion of the term “cohabitation” in the county’s ordinance, the majority characterizes the Normans’ rental policy as a refusal to rent to groups of unrelated persons seeking to live together. In as much as the Normans would have rented to any one of the prospective tenants individually, the majority concludes that the rental policy was based on “conduct” and not “marital status” and therefore falls completely outside the scope of the Dane County ordinance... . I am unpersuaded by the majority’s arguments and find its reasoning unfounded.

The majority begins its analysis by asserting that people are deemed “cohabitants” because they live together, which is a question of “conduct,” not “status.” In so reasoning, however, the majority is oblivious to the fact that such an analysis subjects only those “cohabitants” who are single to policies such as the Normans’.  For unlike singles, married persons who “live together” are not affected by the rental policy.  Given that no difference exists between the conduct of living together of the two groups the discriminatory impact can be attributed only to the parties’ “marital status.”

The discriminatory effect of the Normans’ rental policy is similar to that recently struck down by this court in Braatz v. Labor and Industry Review Comm’n, 174 Wis.2d 286 (1992). In Braatz, we reasoned that a school district’s insurance plan impermissibly discriminated on the basis of “marital status,” not conduct, because only married employees with duplicate [insurance] coverage were forced to choose between the school district’s policy or their spouse’s policy.  As with the prospective tenants in the instant dispute, the school district’s policy was based on the employees’ marital status because it treated married employees and single employees differently even though the employees were similarly situated in respect to their employment with the school district.

   
The majority cites Kessler in support of their proposition that the Normans’ policy regulated “conduct,” not “status.” As stated supra, however, I conclude that Kessler is inapposite to the instant dispute and am unpersuaded by the reasoning of the majority.  In Kessler, the employment policy prohibiting employees from associating with married employees of the opposite sex outside of work‑related activities was upheld because it applied to married and single employees alike.  As the today’s majority notes, it was the act of associating with married employees that triggered the rule’s application, not the employees’ marital  status.  To the contrary, here married and single persons are treated differently solely on the basis of marital status: married persons may live together and unmarried persons may not.  Whereas the Kessler policy affected the employees only insofar as they related to third parties, the Normans’ policy discriminates between the tenants themselves. ....

   

Finally, I am unpersuaded by the majority’s reliance on previous ... rulings interpreting §101.22 to buttress its decision.  Pursuant to §66.432, Dane County expressly chose to enact an ordinance offering much broader protection than that contained in §101.22.  The decision to broaden the scope of “marital status” indicates that the Dane County ordinance was intended to protect interests beyond those outlined in §101.22(1); the ordinance’s application should therefore not be limited to that given the parallel state statute.  Further, the majority declines to note that [state administrative] decisions are in fact split on the question of whether §101.22’s “marital status” clause extends protection to unrelated persons living together.  On an agency review, for example, the circuit court for Waukesha County held in Sandra Bentrup v. Apple Valley Development Corporation, that following the enactment of §111.32(42) prohibiting discrimination on the basis of sexual orientation:  

it would strain logic to hold that singles who do not profess their sexual preference may be denied a rental unit.  It would also be inconsistent for the legislature  to expand the prohibited basis of discrimination to include sexual orientation if the legislature did not believe that it had earlier protected single men and women.   

     
For the foregoing reasons, I conclude that today’s holding misconstrues existing law and, without legislative sanction, unwisely engages in ultra vires moralizing from the bench.  Dane County’s ordinance protecting “cohabitants” from housing discrimination is fully consistent with the state legislature’s anti‑discrimination laws.  Accordingly, the Normans’ policy of refusing to rent apartments to groups of unrelated individuals violates the county’s completely appropriate and legislatively authorized ordinance.  I would affirm the decision of the court of appeals.  

(  (  (  (  (  (  (
SMITH  v. FAIR EMPLOYMENT & HOUSING COMMISSION

913 P.2d 909 (Cal. 1996)

WERDEGAR, Justice:  The California Fair Employment and Housing Act (FEHA) declares it to be “unlawful ... [f]or the owner of any housing accommodation to discriminate against any person because of the ... marital status ... of that person.” The Fair Employment and Housing Commission (commission) ruled that a landlord violated the statute by refusing to rent an apartment to an unmarried couple.  … 

I.  FACTS.  The relevant facts set out below are as found by the commission…:

Respondent [Evelyn Smith] owns and leases four rental units located [in two duplexes in] Chico, California.  … When prospective tenants inquire about a vacant unit, respondent tells them she prefers married couples.  She prefers married couples because, for religious reasons, she opposes sex outside of marriage.  However, since she has received so many calls from unmarried couples seeking to rent her units, she simply tells prospective tenants that she prefers to rent to married couples.

Respondent is a Christian.  She is a member of Bidwell Presbyterian Church in Chico and has attended there for approximately 25 years.  Respondent believes that sex outside of marriage is sinful, and that it is a sin for her to rent her units to people who will engage in nonmarital sex on her property. Respondent believes that God will judge her if she permits people to engage in sex outside of marriage in her rental units and that if she does so, she will be prevented from meeting her deceased husband in the hereafter.  

Respondent has rented her units to single, divorced and widowed persons. Respondent has no religious objection to renting to people who are single, divorced, widowed or married.  Respondent would not rent to anyone who engages in sex outside of marriage, whether they are single, divorced, widowed or married.  Respondent rents her units to people without regard to their race, color, national origin, ancestry, or physical handicap.  Respondent rents her units without regard to the religious beliefs of tenants.  She does not know the religious background of most of her tenants because she never asks them and only knows if they volunteer the information.  Respondent has rented her units to males and females and does not discriminate on the basis of sex.

… [R]espondent advertised the availability of one of her units in the Chico Enterprise Record.   Complainants [real parties in interest Gail Randall and Kenneth Phillips] saw the advertisement … and drove by the unit….  Because of the particular location, attractive architecture, convenient location and well maintained premises, complainants took a special interest in the unit and the next morning called respondent and arranged to see it.  During this telephone conversation respondent stated that she preferred to rent to married couples.

… [C]omplainants met with respondent and were shown the premises, which they liked very much.  Respondent told complainants that she would not rent to unmarried couples, and she asked complainants how long they had been married.  Complainant Phillips falsely represented to respondent that he and complainant Randall were married.  Complainants … filled out an informal application for respondent. Complainant Randall signed her name, ‘Gail Phillips’ on that document.

Later, complainants … told respondent they were interested in renting the unit.  They met with respondent [and a] lease agreement was executed between the parties… . Complainant Randall signed the lease agreement, ‘Gail Phillips’.  During this meeting respondent told complainants again that she would not rent to unmarried couples.

Later in the day…, complainant Randall called respondent and asked if respondent doubted that Randall and Phillips were married.  Randall asked respondent if she wanted to see their marriage license.  Respondent said, ‘No.’  Still later on the same day, complainant Phillips called respondent and told her that he and Randall were not married.  Respondent told him that she could not rent to an unmarried cohabiting couple because that would violate her religious beliefs. …

 
 Randall and Phillips filed separate complaints against Smith with the commission.  Based on the complaints, the commission issued two accusations[, which] alleged Smith had violated Government Code §12955 …1 [and] Civil Code §51 (the Unruh Civil Rights Act),2 …. Smith defended the accusations on two grounds…:  first, the relevant provisions of FEHA … and the Unruh Civil Rights Act … do not prohibit discrimination against unmarried couples;  second, to require her to rent to an unmarried couple over her religious objections would violate the … the federal and state Constitutions. … 

[T]he commission issued its decision in favor of Randall and Phillips.  In its decision, the commission … decided that FEHA’s prohibition of discrimination based on “marital status” did encompass discrimination against unmarried couples, and that the Unruh Civil Rights Act prohibited all forms of arbitrary discrimination by business establishments, including discrimination against unmarried couples.  The commission [correctly] concluded it had no power to address Smith’s constitutional arguments…. 

  
… The Court of Appeal reversed.  The court held the state could not prevent Smith from discriminating against unmarried couples, in view of the free exercise clauses of the federal and state Constitutions…. The court did not address Smith’s argument that FEHA … and the Unruh Civil Rights Act … do not prohibit discrimination against unmarried couples.  We granted review. 

II.  DISCUSSION. …To determine what a statute means, “we first consult the words themselves, giving them their usual and ordinary meaning.”  DaFonte v. Up-Right, Inc., 828 P.2d 140 (Cal. 1992) The usual and ordinary meaning of the words “marital status,” as applied to two prospective tenants,7 is that a landlord may not ask them whether they are married or refuse to rent to them because they are, or are not.  Smith asked whether Randall and Phillips were married and refused to rent to them because they were not.  The conclusion that she thereby violated FEHA seems unavoidable. 
  
Various amici curiae argue that Smith’s refusal to rent to Randall and Phillips does not violate FEHA because it was based on Smith’s assumptions about their sexual conduct rather than their marital status.  The high courts of Alaska and Massachusetts recently rejected similar arguments. Swanner v. Anchorage Equal Rights Com’n, 874 P.2d 274, 278 n.4 (Alaska 1994); Attorney General v. Desilets 636 N.E.2d 233, 235 (Mass. 1994). Interpreting a statute analogous to FEHA, the court in Swanner explained its conclusion in this way:  a landlord “cannot reasonably claim that he does not rent or show property to cohabiting couples based on their conduct (living together outside of marriage) and not their marital status when their marital status (unmarried) is what makes their conduct immoral in his opinion.” The opinion … in Desilets is to the same effect.9 

  
Smith argued before the commission, and various amici curiae argue here, that Government Code §12955 can be read as protecting single, married, widowed, and divorced individuals rather than unmarried couples.  However, to acknowledge the statute protects the former, as it undoubtedly does, in no way tends to show it does not also protect the latter.  The statutory language banning discrimination based on “marital status” naturally carries both meanings.

  
Our own Legislature’s use of the words “marital status” in other statutes confirms this.  Where the Legislature has, in some particular context, wished to treat married and unmarried couples identically, it has chosen to convey that idea by requiring equal treatment regardless of “marital status.”  In Family Code §7602, for example, the Legislature declared that “[t]he parent and child relationship extends equally to every child and to every parent, regardless of the marital status of the parents.”   In Family Code §1830, the Legislature gave jurisdiction to the family conciliation court over child custody controversies “between parents regardless of their marital status ....”  (Italics added.)  In Probate Code §6450(a), the Legislature declared, for purposes of determining intestate succession, that “[t]he relationship of parent and child exists between a person and the person’s natural parents, regardless of the marital status of the natural parents.”  (Italics added.)

  
The commission has interpreted … §12955 to protect unmarried couples since 1980, when FEHA was enacted.  Final responsibility for interpreting the law rests with the courts rather than with administrative agencies. Still, the commission’s interpretation of FEHA is entitled to consideration because the commission is the agency charged with the statute’s administration.  … [T]he responsible agency’s interpretation is entitled to “great weight” when, as here, it is substantially contemporaneous with the statute’s enactment. … The commission first interpreted … §12955 to bar discrimination against unmarried persons less than two months after the Governor signed it into law. The weight due the responsible agency’s interpretation of a statute increases when, as here, the agency’s interpretation is uniform and of long standing.  

  
Nothing in the legislative history of … §12955 contradicts the established interpretation.  If the history sheds any light on the matter, it tends to support that interpretation.  The language prohibiting discrimination in housing accommodations “because of ... marital status” derives from the Rumford Fair Housing Act of 1963 (Rumford Act), which FEHA superseded.  As originally enacted, the Rumford Act did not refer to “marital status.” The Legislature added those words in  1975.  

  
While the 1975 amendment was under consideration, representatives of the Attorney General’s Office advised the Legislature in hearings that one of its effects would be to override prior law, which the Attorney General had interpreted as permitting licensed realtors acting as property managers to select tenants “on the basis of a blood or marital relationship between the prospective occupants or a lack of such relationship....” 

That the Legislature understood the 1975 amendment would protect unmarried cohabitants can also be inferred from the text of the amendment.  An exception to the amendment, which continues in FEHA, expressly permitted “any postsecondary educational institution” to provide “housing accommodations reserved for either male or female students ... or ... married students....” The exception had no apparent purpose unless the amendment, without the exception, would have required educational institutions to permit unmarried male and female students to live together, or prevented discrimination in favor of married students.

 
Soon after the Governor signed the 1975 amendment into law, the court in Atkisson v. Kern County Housing Authority, 59 Cal.App.3d 89, 99-100 (1976) interpreted the amendment as “a general policy statement” making “unlawful” a public housing authority’s policy of forbidding a tenant to live with persons of the opposite sex not related to the tenant by blood, marriage, or adoption.  Atkisson was the only judicial interpretation of the statutory language barring housing discrimination because of “marital status” in 1980, when the Legislature decided to reuse the language in the new FEHA. It is frequently said that “[w]hen a statute has been construed by the courts, and the Legislature thereafter reenacts that statute without changing the interpretation put on that statute by the courts, the Legislature is presumed to have been aware of, and acquiesced in, the courts’ construction of that statute.”  People v. Bouzas, 807 P.2d 1076 (Cal. 1991).

  
The new FEHA received the same interpretation as did the old Rumford Act. In 1982, the court in Hess v. Fair Employment & Housing Com. 138 Cal.App.3d 232, 235 (1982), upheld the commission’s finding that the owners of a duplex had violated … §12955 by rescinding a rental agreement with a man and a woman upon learning they were not married.  The court relied on Atkisson to hold that the language of FEHA “prohibits discrimination based on marital status, including that against unmarried couples.” In the ensuing 13 years, no court has suggested the statute should be interpreted differently.  Smith gives the question of FEHA’s interpretation cursory treatment in her brief.  As mentioned, she takes the position Government Code section 12955 does not protect unmarried cohabitants.  Her argument consists of acknowledging that the decisions in Hess and Atkisson are to the contrary, and citing without discussion opinions from other states interpreting differently statutes similar to FEHA.  Smith does not cite other, more recent decisions contrary to her position. [E.g.,] Desilets; … Swanner; …. 

  
Some of the cases Smith cites are of little value for our purposes.  The courts in Illinois, Minnesota, and Washington had the burden of reconciling statutes barring discrimination because of “marital status” with other statutes criminalizing private sexual conduct between consenting adults. We do not labor under the same burden.10  In 1975, a few months before the Legislature amended the Rumford Act to prohibit housing discrimination because of “marital status,” the Legislature repealed the laws criminalizing private, sexual conduct between consenting adults. 

Smith also cites an opinion by the high court of Wisconsin, in which the court declared a county ordinance similar to FEHA “invalid to the extent that it [sought] to protect ‘cohabitants’....”  County of Dane.  The court reasoned the county had no power to enact statutes “inconsistent with the public policy of [Wisconsin,] which seeks to promote the stability of marriage and family.” We have no analogous power to invalidate a state statute …  on nonconstitutional grounds. The argument is illogical in any event:  One can recognize marriage as laudable, or even as favored, while still extending protection against housing discrimination to persons who do not enjoy that status. …

  
… Prince George’s County v. Greenbelt Homes, 431 A.2d 745 (Md. App. 1981), did interpret a statutory ban on “marital status” discrimination as not protecting unmarried couples.  The court permitted a housing association to refuse to approve the sale of a house to an unmarried couple.  The court reasoned that “neither complainant (each of whom was ‘single,’ ‘unmarried’) was denied membership individually because of his or her individual marital status.  While each separately had a marital status, collectively they did not.” The Maryland court’s reasoning cannot easily be applied to California law.  Our Legislature, as mentioned, has used the words “marital status” to refer to the presence or absence of the marital relationship between two individuals.  

  
Ultimately, the question must be answered as a matter of California law.  In view of … §12955’s language, its uniform and longstanding interpretation by the commission and the courts, and its legislative history, we conclude that FEHA does protect unmarried cohabitants against housing discrimination.11
[Following the Swanner decision, see supra, the court then held that there was no state or federal constitutional bar to the application of §12955 to Smith.]

(  (  (  (  (  (  (
DISCUSSION QUESTIONS

79:  The states that protect “marital status” in their fair housing laws divide about equally on the question at issue in Norman and Smith.  What policies support extending the protection of anti-discrimination laws to unmarried cohabiting couples?  What countervailing policies are there?

80:  Which statutory arguments made in Norman and Smith do you find convincing?  Which arguments are not convincing?  Are the two cases distinguishable?

81:  In Smith, the respondent claimed that she “would not rent to anyone who engages in sex outside of marriage, whether they are single, divorced, widowed or married.”  Suppose she can prove that she has rejected two people who wanted to live together who each were married to someone else.  Would that demonstrate that her decision was not based on “marital status”?

82:   The dissent in Norman in footnote 6 argues that the majority’s decision is inconsistent with Wisconsin’s inclusion of “sexual orientation” as a prohibited classification in its Equal Rights statute.  Can you elaborate this argument in your own words?  Is he correct?

83:  Miami Beach also bans discrimination on the basis of “marital status.”  Does it prohibit discrimination against unmarried heterosexual couples?  Does it prohibit discrimination against groups of unmarried roommates like the claimants in Norman? 
(  (  (  (  (  (  (
2.  Constitutional Defenses:  Free Exercise



SWANNER v. ANCHORAGE EQUAL RIGHTS COMM’N

874 P.2d 274 (Alaska 1994)

PER CURIAM:  Swanner, d/b/a Whitehall Properties, appealed the superior court’s decision which affirmed the Anchorage Equal Rights Commission’s (AERC) order that Swanner’s policy against renting to unmarried couples constituted unlawful discrimination based on marital status. Swanner … contends that enforcing the applicable statute and municipal ordinance violates his constitutional right to free exercise of his religion under the U.S. and Alaska Constitutions. ... We hold that … enforcing the fair housing laws does not deprive him of his right to free exercise of his religion. … 

FACTS AND PROCEEDINGS BELOW.  Joseph Bowles, William F. Harper, and Dee Moose filed three separate complaints of marital status discrimination in the rental of real property in Anchorage. The complainants alleged that Tom Swanner, doing business as Whitehall Properties, violated municipal and state anti‑discrimination laws, Anchorage Municipal Code (AMC) 5.20.020 and AS 18.80.240. Swanner refused to rent or allow inspection of residential properties after learning that each complainant intended to live with a member of the opposite sex to whom he or she was not married.

   
While Swanner did not specifically recall having conversations with Bowles, Harper, or Moose, he readily admitted having a policy of refusing to rent to any unmarried couple who intend to live together on the property. Swanner’s refusal to rent or show property to unmarried couples is based on his Christian religious beliefs. Under Swanner’s religious beliefs, even a non‑sexual living arrangement by roommates of the opposite sex is immoral and sinful because such an arrangement suggests the appearance of immorality. It is undisputed that Swanner rejected each complainant as a tenant because of this policy and for no other reason. …

DISCUSSION:  … Swanner’s Right to the Free Exercise of His Religion Under the U.S. Constitution.  Swanner contends that enforcement of AMC 5.20.020 and AS 18.80.240 against him has a coercive effect on the free exercise of his religious beliefs. He  believes that compliance with these laws forces him to choose between his religious beliefs and his livelihood. He requests that we accommodate his religious beliefs by creating an exemption to the statute and ordinance. The AERC responds that “it is not Swanner’s religious beliefs per se which run afoul of our anti‑discrimination laws, but rather his actions and conduct in a commercial setting.”

   
The First Amendment to the U.S. Constitution provides that “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; . . .” The Free Exercise Clause applies to the states by its incorporation into the Fourteenth Amendment.  It grants absolute protection to freedom of belief and profession of faith, but only limited protection to conduct dictated by religious belief. See Employment Div., Dep’t of Human Resources v. Smith, 494 U.S. 872 (1990) (narrowing the scope of religious exemptions under the Free Exercise Clause by upholding a statute that criminalized peyote use, as applied to Native American religious ceremonies).

   
Swanner claims that we should apply the “compelling state interest” test set forth in Sherbert v. Verner, 374 U.S. 398 (1963), to determine whether the laws at issue violate his right to free exercise of religion under the U.S. Constitution.5 However, in Smith, the U.S. Supreme Court expressly rejected applying the Sherbert test where the law being challenged is generally applicable, or, in other words, where the law is not directed at any particular religious practice or observance.6 “[A] law  that is neutral and of general applicability need not be justified by a compelling governmental interest even if the law has the incidental effect of burdening a particular religious practice.” Church of Lukumi Babalu Aye v. City of Hialeah, 113 S. Ct. 2217, 2226 (1993) (citing Smith, 494 U.S. 872).7   “Neutrality and general applicability are interrelated... . Failure to satisfy one requirement is a likely indication that the other has not been satisfied. A law failing to satisfy these requirements must be justified by a compelling governmental interest and must be narrowly tailored to advance that interest.” Id. 

   
The first step in determining whether a law is neutral is whether it discriminates on its face. “A law lacks facial neutrality if it refers to a religious practice without a secular meaning discernable from the language or context.” Id. Neither the ordinance nor the statute contain any language singling out any religious group or practice.

   
Even when a law is facially neutral, however, it may not be neutral if it is crafted to impede particular religious conduct. Id. These laws clear that hurdle as well. The purpose of AMC 5.20.020 and AS 18.80.240 is to prohibit discrimination in the rental housing market.  Swanner does not claim that the purpose of the laws is to discriminate against people based on religion; in fact, he contends that the laws do not even cover this kind of discrimination. Therefore, the laws satisfy the requirement of neutrality.  Additionally, these laws are generally applicable. They apply to all people involved in renting or selling property, and do not specify or imply applicability to a particular religious group. Therefore, at least under the general rule, no compelling state interest is necessary.

   
Smith provides one ground for judicial exemptions from compliance with neutral laws of general applicability. A court may exempt an individual from a law where the facts present a hybrid situation where an additional constitutionally protected right is implicated. Like the appellant in Smith, Swanner does not contend that the laws in question here infringe on any constitutional right other than his right to free exercise of religion. Consequently, this case does not present such a “hybrid” situation.  

We conclude that enforcing AMC 5.20.020 and AS 18.80.240 against Swanner does not violate his right to free exercise of religion under the U.S. Constitution. 

Swanner’s Constitutional Right to the Free Exercise of His Religion Under the Alaska Constitution.  Swanner does not dispute that the ordinance and statute are generally applicable and neutral under Smith, but asserts that “this decision does not mandate use of a less restrictive standard by state courts in interpreting state constitutional protection.”  Swanner is correct in asserting that a state court may provide greater protection to the free exercise of religion under the state constitution than is now provided under the U.S. Constitution. Thus, even though the Free Exercise Clause of the Alaska Constitution is identical to the Free Exercise Clause of the U.S. Constitution, we are not required to adopt and apply the Smith test to religious exemption cases involving the Alaska Constitution merely because the U.S. Supreme Court adopted that test to determine the applicability of religious exemptions under the U.S. Constitution. We will apply Frank v. State, 604 P.2d 1068 (Alaska 1979), to determine whether the anti‑discrimination laws violate Swanner’s right to free exercise under the Alaska Constitution.

   
In Frank v. State, we adopted the Sherbert test to determine whether the Free Exercise Clause of the Alaska Constitution requires an exemption to a facially neutral law. We held that to invoke a religious exemption, three requirements must be met: (1) a religion is involved, (2) the conduct in question is religiously based, and (3) the claimant is sincere in his/her religious belief. Once these three requirements are met, “religiously impelled actions can be forbidden only ‘where they pose some substantial threat to public safety, peace or order, or where there are competing governmental interests ‘of the highest order and ... [are] not otherwise served... .’” Seward Chapel, Inc. v. City of Seward, 655 P.2d 1293,1301 n.33 (Alaska 1982) (quoting Frank, 604 P.2d at 1070).

    
Swanner clearly satisfies the first and third requirements to invoke an exception to the laws under the Free Exercise Clause. No one disputes that a religion is involved here (Christianity), or that Swanner is sincere in his religious belief that cohabitation is a sin and by renting to cohabitators, he is facilitating the sin. However, the superior court held that he did not meet the second requirement that his conduct was religiously based because “nothing in the record permits a finding that refusing to rent to cohabiting unmarried couples is a religious ritual, ceremony or practice deeply rooted in religious belief.” Swanner’s claim that the superior court misinterpreted Frank v. State as limiting free exercise rights only to ritual or ceremony has merit. In Frank, we determined that the action at issue was a practice deeply rooted in religion. However, we did not intend to limit free exercise rights only to actions rooted in religious rituals, ceremonies, or practices. To meet the second requirement, a party must demonstrate that the conduct in question is religiously based; this determination is not limited to actions resulting from religious rituals. Swanner’s refusal to rent to unmarried couples is not without an arguable basis in some tenets of the diverse Christian faith, and therefore, his conduct is sufficiently religiously based to meet our constitutional test. Although Swanner meets the three preliminary requirements to invoke an exception to the anti‑discrimination laws, the analysis does not end here.

   
As discussed previously, a religious exemption will not be granted if the religiously impelled action poses “some substantial threat to public safety, peace or order or where there are competing state interests of the highest order.” Frank. The question is whether Swanner’s conduct poses a threat to public safety, peace or order, or whether the governmental interest in abolishing improper discrimination in housing outweighs Swanner’s interest in acting based on his religious beliefs.

   
In our view, the second part of the test adopted in Frank is applicable here.  Under this part of the Frank test, we must determine whether “a competing state interest of the highest order exists.” “The question is whether that interest, or any other, will suffer if an exemption is granted to accommodate the religious practice at issue.” Frank. The government possesses two interests here: a “derivative” interest in ensuring access to housing for everyone, and a “transactional” interest in preventing individual acts of discrimination based on irrelevant characteristics. Most free exercise cases, including Frank, involve “derivative” state interests. In other words, the State does not object to the particular activity in which the individual would like to engage, but is concerned about some other variable that the activity will affect. This can be contrasted with a “transactional” interest in which the State objects to the specific desired activity itself.

   
For example, in Frank, this court exempted a Central Alaska Athabascan Indian needing moose meat for a funeral potlatch from state hunting regulations. The State did not object to killing moose per se (indeed, it expressly allows moose hunting in season); the State’s derivative interest was in maintaining healthy moose populations. In the instant case, the government’s derivative interest is in providing access to housing for all. One could argue that if a prospective tenant finds alternative housing after being initially denied because of a landlord’s religious beliefs, the government’s derivative interest is satisfied. However, the government also possesses a transactional interest in preventing acts of discrimination based on irrelevant characteristics regardless of whether the prospective tenants ultimately find alternative housing.

   
We look to Prince v. Commonwealth of Massachusetts, 321 U.S. 158 (1943), as an analogy. In Prince, the U.S. Supreme Court refused to grant an exemption to child labor laws for children distributing religious literature. As in this case, the state had a transactional interest: preventing exploitation of children in employment. Thus, the state objected to child labor, the particular activity at issue, per se, not to an effect of that activity. The state legislature had prohibited children from working under certain conditions. Therefore, permitting any child to work under such conditions resulted in harming the government’s transactional interest. This transactional government interest does not involve a numerical cutoff below which the harm is insignificant unlike in Frank.

   
Similarly, in the instant case, the legislature and municipal assembly determined that housing discrimination based on irrelevant characteristics should be eliminated. See Hotel, Motel, Restaurant, Etc. Union Local 879 v. Thomas, 551 P.2d 942, 945 (Alaska 1976) (“The statutory scheme constitutes a mandate to the agency to seek out and eradicate discrimination in ... the rental of real property.”); Loomis Electronic Protection v. Schaefer, 549 P.2d 1341, 1343 (Alaska 1976) (recognizing the Alaska Legislature’s “strong statement of purpose in enacting AS 18.80, and its avowed determination to protect the civil rights of all Alaska citizens”). The existence of this transactional interest distinguishes this case from Frank and most other free exercise cases where courts have granted exemptions. The government’s transactional interest in preventing discrimination based on irrelevant characteristics directly conflicts with Swanner’s refusal to rent to unmarried couples. The government views acts of discrimination as independent social evils even if the prospective tenants ultimately find housing. Allowing housing discrimination that degrades individuals, affronts human dignity, and limits one’s  opportunities results in harming the government’s transactional interest in preventing such discrimination, Under Frank, this interest will clearly “suffer if an exemption is granted to accommodate the religious practice at issue.”

   
The dissent attempts to prove that the state does not view marital status discrimination in housing as a pressing problem by pointing to other areas in which the state itself discriminates based on marital status. However, those areas are easily distinguished. The government’s interest here is in specifically eliminating marital status discrimination in housing, rather than eliminating marital status discrimination in general. Therefore, the other policies which allow marital status discrimination are irrelevant in determining whether the government’s interest in eliminating marital status discrimination in housing is compelling.

   
 In the examples the dissent cites, treating married couples differently from unmarried couples is arguably necessary to avoid fraudulent availment of benefits available only to spouses. The difficulty of discerning whose bonds are genuine and whose are not may justify requiring official certification of the bonds via a marriage document. That problem is not present in housing cases: as this case demonstrates, if anything, an unmarried couple who wish to live together are at a disadvantage if they claim to be romantically involved.

   
It is important to note that any burden placed on Swanner’s religion by the state and municipal interest in eliminating discrimination in housing falls on his conduct and not his beliefs. Here, the burden on his conduct affects his commercial activities. In U.S. v. Lee, 455 U.S. 252 (1982), the U.S. Supreme Court stated the distinction between commercial activity and religious observance: 

When followers of a particular sect enter into commercial activity as a matter of choice, the limits they accept on their own conduct as a matter of conscience and faith, are not to be superimposed on the statutory schemes which are binding on others in that activity.

   
Swanner complains that applying the anti‑discrimination laws to his business activities presents him with a “Hobson’s choice”—to give up his economic livelihood or act in contradiction to his religious beliefs. A similar argument was advanced in Seward Chapel, where Seward Chapel argued that applying the city zoning ordinances to prohibit construction of a parochial school impermissibly burdened the chapel’s free exercise rights. We concluded that “there has been no showing of a religious belief which requires members of Seward Chapel to locate in [a specific place]... . The inconvenience and economic burden of which Seward Chapel now complains is caused largely by the choice to build in [a specific place]... .” 

   
Swanner has made no showing of a religious belief which requires that he engage in the property‑rental business. Additionally, the economic burden, or “Hobson’s choice,” of which he complains, is caused by his choice to enter into a commercial activity that is regulated by anti‑discrimination laws. Swanner is voluntarily engaging in property management. The law and ordinance regulate unlawful practices in the rental of real property and provide that those who engage in those activities shall not discriminate on the basis of marital status.. Voluntary commercial activity does not receive the same status accorded to directly religious activity. Cf. Frank (exempting an Athabascan Indian from state hunting regulations “to permit the observance of the ancient traditions of the Athabascans”).

 “As [James] Madison summarized the point, free exercise should prevail in every case where it does not trespass on private rights or the public peace.” Michael W. McConnell, Free Exercise Revisionism and the Smith Decision, 57 Chi. L. Rev. 1109, 1145 (1990). Because Swanner’s religiously impelled actions trespass on the private right of unmarried couples to not be unfairly discriminated against in housing, he cannot be granted an exemption from the housing anti‑discrimination laws. Therefore, we conclude that enforcement of AMC 5.20.020 and AS 18.80.240 against Swanner does not violate his right to free exercise of religion under the Alaska Constitution. ...

MOORE, Chief Justice, dissenting:  Article I, section 4 of the Alaska Constitution declares that “no law shall be made respecting an establishment of religion, or prohibiting the free exercise thereof.” As the majority correctly recognizes, this provision may provide greater protection of free exercise rights than is now provided under the U.S. Constitution.  Accordingly, while the U.S. Supreme Court has adopted a new test to analyze free exercise claims such as  the one at issue here, the majority agrees that we will continue to apply the compelling interest test in interpreting the free exercise clause of the Alaska Constitution.

   
Our decision in Frank sets forth the framework from which we must determine whether AMC 5.20.020 and AS 18.80.240 violate Swanner’s right to the free exercise of his religion. As we stated in Frank, “no value has a higher place in our constitutional system of government than that of religious freedom.” For this reason, a facially neutral statute or ordinance which interferes with religious‑based conduct must be justified by a compelling state interest. Absent such an interest, our constitution requires an exemption from the laws at issue to accommodate religious practices. 

   
The majority acknowledges that Swanner’s actions fall within the ambit of the free exercise clause. Swanner has shown that his refusal to rent apartments to unmarried individuals who plan to live with a member of the opposite sex is based on his Christian faith, which strictly proscribes such cohabitation. No one questions the sincerity of his religious belief that he facilitates a sin by renting to unmarried individuals such as the complainants in this case.  For this reason, Swanner’s religiously impelled conduct must be protected under Alaska law unless the AERC can show that the conduct poses “some substantial threat to public safety, peace or order,” or that there exist competing governmental interests “of the highest order” which are not otherwise served without limiting Swanner’s conduct. Frank. I do not believe the AERC has met its burden in this case. I would therefore grant Swanner an exemption to accommodate his religious beliefs.

First, I note that in determining that the governmental interest in this case is “of the highest order,” the majority announces an entirely new and unnecessary test examining the state’s “transactional” and “derivative” interests.  Under this analysis, the majority concludes that the state has a transactional, or per se, interest in preventing “individual acts of discrimination based on irrelevant characteristics” which overrides Swanner’s free exercise rights in this case. Because the interest is “transactional,” the majority concludes that no evidentiary basis is required to show that rental housing for unmarried couples has become scarce. However, before the court would enforce the state’s “derivative” interest in “ensuring access to housing for everyone,” the AERC apparently would have to make an evidentiary showing that cohabitating couples have experienced hardship in finding available housing, i.e., that Swanner’s conduct poses a “substantial threat to public safety, peace or order.” Frank.

   
In my opinion, this amorphous analysis of the state’s interests ultimately will prove to be useless in resolving future free exercise cases. Even in this case, I do not believe it provides a useful distinction of the interests at issue. For example, the majority determines that the state has a per se objection to marital status discrimination in housing which overcomes Swanner’s free exercise rights. The majority defines this interest as that in “preventing acts of discrimination based on irrelevant characteristics.”  Such an articulation of the state’s interest poses myriad questions. Who is to determine what is an “irrelevant” characteristic? Obviously, marital status is not “irrelevant” to Swanner. It is central to the question whether he will be committing a sin under the dictates of his religion. Is the legislative branch the final arbiter of relevancy or irrelevancy?  Further, the discrimination at issue here is not based on innate “characteristics” but rather on the conduct of 
potential tenants. While this conduct is worthy of some protection, it does not warrant the same constitutional protection given to religiously compelled conduct. I am not willing to place the right to cohabitate on the same constitutional level as the right to freedom from discrimination based on either innate characteristics – such as race or gender – or constitutionally protected belief, such as freedom of religion.

   
In addition, it remains unclear to me how the state’s “derivative” interests are to be identified. Here, that interest is defined with little explanation as being the state’s interest in “providing access to housing for all.”  Does this mean the state has no per se objection to the fact that some individuals may have limited access to housing? In Frank, could it not be said that the state had a per se interest in enforcing its hunting regulations?

   
In Frank, this court set forth a workable and sufficient guide to determine whether a governmental interest is sufficiently compelling to overcome an individual’s free exercise rights. It seems to me that the majority’s effort to expand this analysis adds little to the actual analysis of interests at stake. To the contrary, I see the majority’s expansion of Frank as little more than a strained effort to distinguish Frank from the present situation when such a distinction is not logically justified. In this effort, the majority totally ignores the record in this case, and it engages in a game where the “transactional” or “derivative” label attached to any given state interest predetermines the outcome of the case. 

There is no governmental interest “of the highest order” to justify the burden on Swanner’s fundamental rights.  Even applying the framework announced by the court in analyzing whether the state’s interest is “of the highest order,” I cannot agree with the court’s reasoning and resulting decision. In essence, the majority’s conclusion is that marital status discrimination constitutes such an affront to human dignity that the state has a per se obligation “of the highest order” to prevent it. Based on my analysis of free exercise jurisprudence and the issues surrounding marital status discrimination, I cannot conclude that eradication of marital status discrimination in the rental housing industry constitutes a governmental interest of such high order as to justify burdening Swanner’s fundamental constitutional rights.2 

    
There can be no question that the state has a compelling interest in eradicating discrimination against certain historically disadvantaged groups. See, e.g, Bob Jones University v. U.S., 461 U.S. 574, 593‑95 (1983) (racial discrimination); Roberts v. U.S. Jaycees, 468 U.S. 609, 625 (1984) (gender discrimination). This compelling interest has been found to exist based on a determination that the discrimination at issue is so invidious to personal dignity and to our concept of fair treatment as to warrant strict protection. There is no question that Swanner’s right to freely exercise his religion could and should be burdened if he engaged in such discrimination as a result of his religious beliefs.

   
This fact does not mean, however, that every form of discrimination is equally invidious or that the state’s interest in preventing it necessarily outweighs fundamental constitutional rights. Rather, the cases which have upheld an imposition on free exercise have articulated certain specific reasons that some forms of discrimination are of particular governmental interest and deserving of heightened judicial scrutiny. In Bob Jones University v. U.S., 461 U.S. 574 (1983), for example, the Supreme Court refused to grant tax‑exempt status to schools that maintained racially discriminatory policies under their interpretation of the Bible. In doing so, the Court discussed this nation’s long history of officially sanctioned racial segregation and discrimination in education. It further noted that, since the late 1950s, every pronouncement of the Supreme Court and myriad Acts of Congress and Executive Orders attested to a national policy prohibiting such discrimination. It therefore concluded that “there can no longer be any doubt that racial discrimination in education violates deeply and widely accepted views of elementary justice.” Accordingly, the government’s interest in eradicating racial discrimination in education was found to be compelling.

   
Similarly, in Roberts v. U.S. Jaycees, 468 U.S. 609 (1984), the Supreme Court declared that the state’s compelling interest in eradicating discrimination against its female citizens justified any minimal interference with an all‑male organization’s freedom of expressional association. In analyzing the weight of the state’s interest, the Court discussed the invidious nature of gender bias, stating: 

Discrimination based on archaic and overbroad assumptions about the relative needs and capacities of the sexes forces individuals to labor under stereotypical notions that often bear no relationship to their actual abilities. It thereby both deprives persons of their individual dignity and denies society the benefits of wide participation in political, economic, and cultural life. 

Court also observed that society generally had recognized the importance of removing “the barriers to economic advancement and political and social integration that have historically plagued certain disadvantaged groups, including women.” Based on these conclusions, it was no stretch to find that the state possessed a compelling interest in eradicating gender discrimination, and that this interest was sufficient to overcome the Jaycees’ First Amendment claim. 

   
The majority today avoids engaging in any similar analysis of marital status discrimination to explain why or how it is so damaging to human dignity to become of such governmental import as to overcome a fundamental constitutional right.3 This analysis is critical. The majority cites no evidence that marital status classifications have been associated with a history of unfair treatment that would warrant heightened governmental protection. 4 To the contrary, I believe the law is clear that marital status classifications have been accorded relatively low import on the scale of interests deserving governmental protection. For instance, the government itself discriminates based on marital status in numerous regards, and there is no suggestion that this practice should be reexamined. Alaska law explicitly sanctions such discrimination. See, e.g., AS 13.11.015 (intestate succession does not benefit unmarried partner of decedent); AS 23.30.215(a) (workers’ compensation death benefits only for surviving spouse, child, parent, grandchild, or sibling); Alaska R. Evid. 505 (no marital communication privilege between unmarried couples); Serradell v. Hartford Accident & Indemn. Co., 843 P.2d 639, 641 (Alaska 1992) (no insurance coverage for unmarried partner under family accident insurance policy).

    
In addition, marital status classifications have never been accorded any heightened scrutiny under the Equal Protection Clause of either the federal or the Alaska Constitutions. Disparate treatment of individuals based on classifications such as race, on the other hand, are reviewed under the highest scrutiny. Gender‑based classifications are similarly analyzed under a heightened level of scrutiny at the federal level. The sliding scale approach to equal protection analysis under the Alaska Constitution similarly applies a heightened level of scrutiny to laws burdening racial minorities or other suspect classifications. 

   
At the federal level, the eradication of marital status discrimination in the housing context clearly has not been treated as a compelling interest.  Neither the Federal Fair Housing Act, nor the Federal Civil Rights Act, would prohibit the precise form of marital status discrimination at issue here, unless it was being used as a pretext for a more egregious form of discrimination, such as that based on race. See Marable.

   
My research has not revealed a single instance in which the government’s interest in eliminating marital status discrimination has been accorded substantial weight when balanced against other state interests, let alone fundamental constitutional rights. I find nothing to suggest that marital status discrimination is so invidious as to outweigh the fundamental right to free exercise of religion.

   
The majority comments that its result today is justified because Swanner’s right to the free exercise of his religious beliefs must be accorded less weight since he has entered the commercial arena.  As discussed above, it is well‑accepted that an individual’s right to religious freedom will not and cannot always override other interests. See, e.g., U.S. v. Lee, 455 U.S. 252, 261 (1982) (rejecting Amish employer’s claim that imposition of social security taxes violated his free exercise rights). However, neither Lee nor any other case of which I am aware stands for the proposition that individuals like Swanner altogether waive their constitutional right to the free exercise of religion simply because a conflict between their religious faith and some legislation occurs in a commercial context. To the contrary, the Lee Court recognized that, even in a commercial setting, the state must justify its limitation on religious liberty by showing the limitation is “essential to accomplish an overriding governmental interest.” The AERC has simply failed to meet that burden here.

   
The majority suggests that Swanner’s constitutional rights must be accorded lesser weight because he voluntarily engages in the property management industry, and his right to engage in that business is not entitled to judicial protection. However, this court has stated that “the right to engage in an economic  
endeavor within a particular industry is an ‘important’ right for state equal protection purposes.” State v. Enserch Alaska Constr., Inc., 787 P.2d 624, 632 (Alaska 1989). The ability to participate in a particular industry, such as rental property management, is therefore entitled to more protection under our state constitution than the majority acknowledges.

   
The majority incorrectly relies on Seward Chapel to arrive at its contrary conclusion. Unlike the present case, Seward Chapel did not involve a forced decision between giving up one’s livelihood or violating one’s religious beliefs. In Seward Chapel, we merely found that no religious belief required an exception to city zoning laws prohibiting the location of a parochial school on a specific site. No activity was totally prohibited; only the place in which it could be conducted was being regulated. I believe that there is a significant difference between the inconvenience placed upon Seward Chapel and the total abrogation of Mr. Swanner’s right to earn a living in his chosen profession while abiding by his sincerely held religious beliefs.  

There is no basis in the record to conclude that an exemption in this case would create a substantial threat of harm.  In Frank, this court required that the state establish precisely how its interest would suffer if an exemption was granted to accommodate the religious conduct at issue. Thus, even accepting that the government has a strong interest in assuring available housing, the AERC must show how this interest will suffer in real terms if an exemption is granted to Swanner.

   
 I see no evidence whatsoever in the record to suggest that Swanner’s conduct poses a substantial threat to public safety, peace or order such that the burden on Swanner’s rights is justified.  For this reason, I fail to see why an exemption to accommodate Swanner’s religious beliefs is not warranted. Mere speculation that housing for unmarried couples may become scarce if an exemption is granted is insufficient to establish a compelling governmental interest. In Frank, we specifically criticized the state for speculating, without any supporting data, that an exemption to moose hunting regulations for an Athabascan funeral potlatch would open the flood gates to widespread poaching. We stated: “‘Justifications founded only on fear and apprehension are insufficient to overcome rights asserted under the First Amendment.’” We further found that, since the state had not presented any evidence that so many moose would be taken for funeral potlatch ceremonies as to jeopardize appropriate population levels, it had not met its burden to justify curtailing the religious practice at issue.6
As in Frank, the record here is completely devoid of any evidence to suggest that there are so many landlords or property managers in Anchorage whose religious beliefs are identical to Swanner’s as to constitute a substantial threat to available housing. In a city the size of Anchorage, it is difficult to conclude based on intuition alone that housing availability for unmarried couples will become so scarce as to constitute a substantial threat to community welfare. If there were some persuasive evidence to support such a conclusion, I may well have arrived at a different conclusion today.

Conclusion.  I believe Swanner has been presented with a Hobson’s choice of either complying with the law or abandoning the precepts of his religion. Since the government’s interest in this particular law does not outweigh Swanner’s fundamental religious rights, Swanner should be granted an exemption to accommodate his beliefs. The AERC relies on nothing more than a pure conclusion that the state has a compelling interest in preventing marital status discrimination in housing. It has not presented any evidence that an exemption in this case would result in a substantial threat to housing  availability. Nor does it explain exactly what is so invidious about marital status discrimination as to make its proscription a governmental interest of the highest order, comparable with the state’s interest in eradicating racial or gender discrimination. For these reasons, I fail to see how a limited exemption for Swanner and others similarly situated is not justified. In my opinion, the analysis and result set forth in this case will return to haunt this court in  future decisions.  
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DISCUSSION QUESTIONS
84:  The issue in Swanner is likely to recur in any jurisdiction that has fair housing laws prohibiting discrimination against unmarried heterosexual cohabitants or on the basis of sexual orientation. Since Swanner was decided, the U.S. Supreme Court held RFRA unconstitutional, removing the most likely source of federal protection for religious landlords who object to these laws.  However, several state courts, like Alaska’s, interpret their state constitutions to provide greater protection than does the First Amendment.  In general, these states do some variation of the Sherbert  test: interference with free exercise of religion is only permissible where the state law in question is narrowly tailored to a compelling state interest.   Which Swanner opinion is more convincing about whether this test is met by the statute in question?  

85: What arguments can you see about whether a landlord’s free exercise claim should depend at all on how many units the landlord has on the market? 

86:  The list below contains several types of conduct in which a prospective tenant might engage.  Suppose a landlord wishes to exclude the tenant because the conduct is contrary to the landlord’s sincerely-held religious beliefs.   Which conduct on the list gives the landlord relatively stronger claims and which relatively weaker?


a.  Public statements denigrating the landlord’s religion. 


b.  Interfaith marriage.


c.  Inter-racial marriage.


d.  Religious ceremonies that the landlord considers idol worship.


e.  Same-sex sexual behavior on the premises.


f.   Advocacy of gay rights.


g.  Having an abortion.


h.  Proselytizing for a religion different from that of the landlord.
(  (  (  (  (  (  (
WRITTEN ASSIGNMENT #5

STATUTORY DRAFTING EXERCISE:  
THE  NORMAN  CONQUEST

Due:  Tuesday April 3 @ 9:00 p.m.



For this assignment, you will be drafting a statutory provision for a state legislator. Before starting to draft, you should review the materials on statutory drafting on pp. 120-33 of the course materials and the existing Wisconsin statute on SS32-38.   For general instructions for all assignments, see pp. 36-37.  Directions specific to this assignment are provided below.  There is no suggested page length; the amendment can be as long or as short as you find necessary to complete your tasks.

Assume that you are on the staff of Wisconsin State Senator Proxmire LaFollette.  The Senator, who co-sponsored the state housing discrimination statute, disagrees with the decision in County of Dane v. Norman.  Specifically, unlike the Wisconsin Supreme Court, Senator LaFollette believes that the legislature intended that the statute protect unmarried cohabiting couples under the category “marital status.”  He would like to amend the statute to make clear that landlords cannot discriminate against unmarried cohabitants.  He believes that to get any amendment through the state legislature, he will have to make clear that landlords can refuse to rent to groups of three or more because they are unmarried/unrelated students. He also suspects that he will have to include an exemption from the new provision for some landlords with sincere religious beliefs against unmarried cohabitation. However, he is uncomfortable with creating exceptions to anti-discrimination laws, even for sincere religious beliefs.  

He would like you to draft the amendment for him to introduce. Your amendment should:

· clarify that discrimination against cohabiting couples generally is prohibited; 

· clarify that discrimination against groups of three or more unrelated individuals is not marital status discrimination; and 

· set out some form of exception for at least some religious landlords. 

You should not draft either a preamble or a statement of purpose.  Just draft the operative portions of the amendments. Do not try to figure out what the numbering would be in the statute if the amendment was adopted.  If your amendment has multiple parts, you can just number them consecutively:  (1), (2), (3), etc.  If you wish to partially or completely replace an existing provision, clearly indicate that in your submission.


I will reward submissions:  

(1) that meet Sen. LaFollette’s requirements;

(2) that mesh appropriately with the existing statutory provisions; 

(3) that seem clear and easy to apply; and

(4) that display familiarity with the principles outlined in the statutory drafting readings.

Review Problem 4A


Aviron is a little-known American state that has geography and demographics that are very similar to South Florida.  In 1989, Aviron passed a state fair housing statute (AFHA) that was identical to the federal FHA. In the few reported cases decided under AFHA, the state courts have repeatedly stated that, “It is clear that our legislature intended AFHA to be interpreted identically to the federal FHA.”

In 1997, as part of a bill primarily addressing benefits for senior citizens, the Aviron legislature amended AFHA by adding “marital status” (a term that it did not define) to the list of protected characteristics in each provision in which the list appeared.  The only reference to this change in the legislative history is a statement by the bill’s sponsor that, “Aviron competes with other states to attract retirees and so we need to keep up with these states when providing fair housing protection.”  To date, there are no cases interpreting the “marital status” language.  

Aviron has a criminal statute first enacted in 1865 that makes all sexual activity outside of marriage illegal.   The Aviron Supreme Court held in a 1991 case called David v. David that members of unmarried cohabiting couples could receive awards equivalent to alimony after the couple separated.  The following year, the state legislature passed a law that sharply reduced, but did not eliminate, the remedies available under David v. David.   

(  (  (  (  (  (  (
B.  Introduction to Agency Interpretation of Statutes

W. F. Fox, Jr., Understanding Administrative Law 

5-18, 163-71, 217-20, 339-45 (4th ed. 2000)

Introduction

*  *  *

§1.02 Nature of Administrative Agencies 

[A] Addressing Legal Disputes.  There is hardly any function of modern government that does not involve, in some way, an administrative agency. The reason for this is really very simple: agencies are the only government entities equipped to deal with the day-to-day minutiae of governing. It is one thing for Congress to decide to regulate trucking companies, but the last thing that Congress wants to decide is how much Company X may charge to carry a package from New York to Chicago. Rigorous protection of the environment is now a matter of national consensus, but a court is unlikely to have the technical expertise necessary to decide precisely which specific air pollution control equipment is best suited for coal-fired power plants. Two themes which continually repeat in administrative law in regard to the purpose for the establishment of agencies are: (1) oversight of the detail of regulation and (2) development of expertise in a particular area of regulation.

Understanding the nature of administrative agencies first requires an analysis of the way in which disputes are typically addressed by our legal system. Consider, for example, the case of a creative business executive who sees a need for privately-owned rocketships serving various industrial and commercial purposes. One option for the business executive under our system of government is simply to start building and flying rockets without worrying about the consequences of accidents and without seeking anyone's permission to do so. It is possible, but hardly likely, that only good things will occur and nothing bad will ever happen. However, a wise entrepreneur always considers the potential liability of a business undertaking.


In a legal system such as ours and given no specific regulatory controls on this type of business, if some incident does occur, and if there is nothing specific in the law books governing rocket accidents, the common law can grapple with any disputes that arise through the application of general principles of tort or contract liability. For example, the nineteenth century British courts had no trouble dealing with a water storage tank that broke and flooded some nearby property, even though Parliament had never spoken on the issue, and even though no previous court had addressed the problem. Principles drawn from tort law, because injury to a property interest was involved, enabled the court to dispose of both the issue of liability and the issue of remedy, even though it was a case of first impression.10 Common law dispute resolution is triggered by any injured person who feels strongly enough about his or her injury to file a formal action in court and who has a strong enough case to convince the court that liability exists and that some type of monetary relief ought to be granted. Applying the common law solution to our hypothetical indicates that the cumulative effect of reported decisions will eventually establish a body of legal rules for the construction and operation of private rockets without any other government action. Of course, these rules may be overly-narrow or too sketchy to give comprehensive guidance on how an entrepreneur ought to proceed. Still, many problems in our society are handled precisely in this fashion, and it is not necessarily a bad way to handle disputes. The common law solution is flexible enough to react to changing circumstances and predictable enough to give people at least a little warning before they get into trouble.

Looking at the problem realistically, however, a business executive will likely want more predictability and stability than the common law system offers. It is highly doubtful, for example, whether a bank would lend our executive any money for a wholly-untried activity such as this without more in the nature of protection from liability. One option would be to go to a legislature for assistance. Armed with enough political clout, the executive might persuade the legislature simply to authorize the activity. In other words, the legislature could pass a statute saying: “Private corporations may build and operate rocketships.” If this did not satisfy the executive, she might persuade the legislature to expressly permit the activity and to set a cap on possible liability stemming from any accidents involving the private rockets.11  But a legislature's reaction is frequently unpredictable. Rather than approving private rocketry, the legislature could decide that the activity is so fraught with danger and with hidden social and economic costs that it flatly prohibits private rocket development. The legislature might even go so far as to impose criminal penalties on anyone who attempts to operate a private rocket. Legislative prohibitions of this type don't occur all that often, but readers may recall that cocaine was once sold to the American public on an over-the-counter basis and once was a primary ingredient in a still-popular soft drink.

[B] Legislative Choices.  The legislature has even more alternatives in dealing with the rocketship builder. It might decide that the problem should be dealt with by setting up some kind of government agency. Here, the choices range over a broad spectrum. In making these choices, a legislature will typically analyze:
1. The task to be assigned to the agency (often referred to as the agency's “mission”). There are two factors that are usually considered in this analysis:
a. what is the nature of the specific business or industry to be regulated (e.g., firms manufacturing drugs, firearms or rockets); and

b. in what manner should the regulation be carried out (by licensing, monitoring, or performing the actual work at issue);

2. The way the agency should be structured (whether, for example, it is to be headed by a single administrator or by a multi-person commission and what its internal organization will be); and

3. The placement of the agency within the existing system of govern-ment (e.g., whether it is to be a separate cabinet-level agency, a component of an existing agency or an independent regulatory commission).

The choices are plentiful. The legislature could decide to prohibit any private sector activity whatsoever and to establish a government agency to perform the entire task. Although not a common reaction, Congress has taken this approach with the National Aeronautics and Space Administra-tion (for many years in the United States private rocketry was unlawful; the only governmental entity, outside of the Department of Defense, that had the authority to launch rockets was NASA) and to a certain extent with the Tennessee Valley Authority (TVA actually generates electricity). This constitutes one of the tightest forms of government control because the private sector is flatly forbidden to engage in the activity in question. In contrast, if the legislature decided that only mild control was necessary, it could impose an administrative control model on the other end of the spectrum, requiring only that those persons wishing to conduct private space flights identify themselves, register with some governmental entity and report periodically on their space flight activities. …

The legislature might decide that it wants more public control over the activity in question than is permitted by a registration-and-reporting statute, but not the sort of exclusive responsibility formerly given to NASA. As it investigates the phenomenon of private rocketry, it might conclude that the only aspect of private sector space flight that requires some control is the credentialing of rocket engineers. In other words, the legislature could decide that this was an activity suitable for the private sector, but was still complicated enough and dangerous enough that only a select group of professionals should be permitted to engage in the activity. Based upon this assumption, the legislature could establish a professional licensing process for rocket engineers. All other persons would be expressly forbidden from participating. A certified rocket engineer who committed an error, could be sued for professional malpractice. Everything else could be left to the mercies of the market. Law students should recognize this model instantly and should be particularly sensitive to regulation in the form of professional licensing.

 [C] “Command-and-Control Regulation”  Another alternative is the administrative model that is characteristic of a great deal of the current regulatory activity of both state and federal governments and whose analysis often constitutes the major portion of the traditional course in administrative law. This type of agency is given powers to regulate a particular industry under a broad statutory mandate (i.e., “in the public interest,” “consistent with public health and safety”) by authorizing individual private-sector firms to perform the activity in question and by policing the day-to-day operations of that industry. We frequently refer to this type of mechanism as command-and-control regulation. Some agencies, for example, the Environmental Protection Agency (EPA), are given regulatory powers that involve both policing various industries and setting standards for pollution control. However, the EPA generally has no overriding licensing powers. It cannot, for example, forbid the construction and operation of a steel mill even though it has the power, speaking very generally, to control that plant's air emissions. The EPA does have the power to issue certain discharge permits for individual firms, but this permitting process does not extend to deciding whether or not that particu-lar firm may exist and do business. The National Labor Relations Board and the Federal Trade Commission perform similar tasks in policing unfair labor and trade practices.

[D] Licensing Agencies  Typical licensing agencies on the federal level are the Federal Communications Commission (broadcast licenses) and the Federal Energy Regulatory Commission (hydroelectric facility licenses, among other things). The granddaddy regulatory agency, the Interstate Commerce Commission, a body that had authority to issue freight transportation licenses has been abolished by Congress. Licensing agencies frequently also regulate many of the day-to-day activities of individual companies, such as rates that licensed companies may charge their customers. On the state level, licens-ing agencies such as state public utility commissions are sometimes given regulatory powers involving health and safety issues as well as economic issues.

[E] Structure of Agency  But the legislature cannot stop with a delineation of agency powers. It must also decide on the agency's structure and its position within the government. For example, in setting up a new administrative agency, Congress will decide whether to make the agency one of the cabinet-level depart-ments or merely a component of one of the existing departments. The newest federal cabinet-level department is the Department of Veterans Affairs, an agency that had existed prior to 1988 as the sub-cabinet administrative agency known as the Veterans Administration.* On the federal level, a Secretary presides over a cabinet. Cabinets typically have a large bureaucracy administering a large number of different programs. On occasion Congress will create a free-standing agency-the EPA is perhaps the best-known example-that is within the executive branch, but not part of any cabinet department.

The President as the chief executive has almost plenary control over executive branch agencies. He can normally appoint and fire the department's highest officials. He has almost total control over departmental policy, and considerable control over the department's budget. However, there are occasions when Congress may wish the new agency to have some independence from presidential control. In that case, it can create an independent regulatory commission such as the Federal Maritime Commis-sion or the Securities and Exchange Commission. On a few occasions, Congress will establish an agency as an independent regulatory commission but place it within an existing cabinet department. On the federal level, independent regulatory commissions are headed by a multiple-person commission and staffed by a bureaucracy that is usually much smaller than a cabinet agency.

An agency's status as independent regulatory commission restricts some of the President's prerogatives in controlling the agency. While the President may appoint commissioners, they typically serve for fixed terms and may not be removed other than on the specific grounds set out in the agency's enabling act. Many federal commissions, by statute, must have a mixture of Republicans and Democrats, so the President may not be free to appoint commissioners solely from within his own political party. These constraints on the appointment and removal process in theory make the commissions “independent” of the President, but over time a President, simply by filling vacancies on the commission, can have a substantial effect on that agency's policymaking.

On occasion, Congress blends two different types of agency. For example, the Federal Energy Regulatory Commission (FERC) is an independent regulatory commission within the Department of Energy, a cabinet-level agency. FERC has exclusive responsibility for certain areas of regulation, such as wholesale electric ratemaking. In other matters, the enabling act permits FERC to issue orders that constitute final agency action for the Department of Energy.  In other matters, different components of the Department of Energy function completely independently from FERC.

As mentioned earlier, Congress will occasionally set up agencies within the President's control, such as the Environmental Protection Agency, but for  various reasons decide not to place that agency inside a cabinet-level department. Students will encounter many similar examples elsewhere in the federal government and in state and local government. There is no single type of structure or control that characterizes an administrative agency, be it on the federal, state or municipal level.

§1.03 Justifications for Regulation 

 [A] Economic Justifications  Free markets are one of the fundamental premises of the American economy. Thus, a decision to create an administrative agency to regulate a particular business activity implies a failure on the part of the market-place to deal adequately with the problem. One way to develop a better understanding of any particular administrative agency is in terms of why the legislature created it. Typically, an agency's regulatory mission, its reason for being, will be explained in the early portions of its enabling act or in its legislative history. For example, when Congress initiated price regulation of the petroleum industry following the Arab oil embargo in 1973-1974, it explained as one of its goals (or justifications) the necessity of protecting U.S. consumers from unconscionable price gouging on the part of the oil companies. This justification was spelled out in the underlying statute, the Emergency Petroleum Allocation Act, but was only one of several goals stated in the first section of the statute. On occasion, a legislature will not state its justifications expressly, but on close examination of an agency's enabling act and the Act's legislative history, justifica-tions can almost always be discerned. This analysis is important to a practicing lawyer because an understanding of an agency's reason for being is often helpful in understanding how the agency functions.

In his now classic work on regulation, Justice Stephen Breyer created a list of possible justifications for regulation.15 These include, among others:

a. to control monopoly power;

b. to control excess profits;

c. to compensate for externalities;

d. to compensate for inadequate information; 

e. to inhibit excessive competition; and

f. to compensate for unequal bargaining power. 

A statute need not be based solely on one of these justifications, but can be a blend of two or more. Many of Breyer's justifications are self-explanatory, but a few examples may make the others a little clearer. “Externalities,” occasionally referred to as “spillovers,” occur when the cost of producing something does not reflect the true cost to society for producing the good. One example is a manufacturing process that creates air pollution for which society pays the clean up costs. A single firm, however high-minded, cannot take it upon itself to install costly pollution control equipment, if no other firm invests in the equipment, because to do so will drive up that firm's costs to the point where it cannot compete successfully with lower cost goods manufactured by firms that continue to pollute. Some entity, usually the government, must require all firms to make these investments in order to spread the costs of pollution control over the entire industry. The attempt under the Clean Air Act to establish certain national standards for air and water pollution applicable to all firms within particu-lar industries is a recognition of the concept of spillover.

Compensating for inadequate information is a justification for a great deal of current consumer protection legislation. Laypersons do not have the wherewithal to analyze children's sleepwear for flammability. Purchasers of food cannot analyze the nutritional content or the health hazards of various food products. Buyers of major appliances cannot themselves calculate the energy efficiency of a particular model of refrigerator. The Food and Drug Administration's product approval requirements and the Consumer Product Safety Commission's and Department of Energy's labeling regulations reflect this justification. Similarly, compensating for unequal bargaining power is the justification for many of the “truth in lending” regulations issued by the federal banking regulation agencies.

[B] Political Justifications There are also political explanations for regulation that are conceptually distinct from economic justifications. One political justification for regulation is that certain matters within our society ought to be subject to the control of persons who are under some obligation of political accountability. It is doubtful, for example, that we would turn over the voting process to a private-sector company.* In theory, the most politically accountable branch of government is the legislature, but even the executive branch and the judiciary reflect various concepts of political accountability. Agencies derive their political accountability from the actions of the legislature (in establishing and monitoring the agency) and the executive (through the appointment power). Political accountability helps insure that the agencies function in the public interest, rather than in the interest of narrow single-issue groups. While there is a lot of debate as to whether agencies, in truth, represent the public interest, this concept, lies at the heart of the theory of the administrative process. An elaborate inquiry along these lines is usually outside the scope of the typical law school course…, but only the bitterest cynics will assert that the concept of the public interest is meaningless. Moreover, there are occasions when terms such as public interest become important as a matter of statutory interpretation. For that reason alone, law students should not disregard the more theoretical aspects of the administrative process. 

 [C] Evolution of Regulatory Philosophy  In recent years, the American public seems to have developed a renewed faith in the market mechanism as a proper control device and simultaneously seems to have abandoned the idea that command-and-control economic regulation by government agencies is the best way to deal with many problems. This movement, often referred to as deregulation, began in the mid-1970s during the Ford and Carter administrations and reached full flower during the Reagan years. That same spirit continued into the Clinton administration as President Clinton declared that the era of big government is over. The push toward deregulation in the late 1970s and early 1980s has raised doubts about the wisdom and rationale of many of Justice Breyer's justifications for regulation. A number of prominent failures of the regulatory process (for example, in the area of regulation of the interstate transportation of natural gas—a program that for years actually created natural gas shortages) have weakened public interest in traditional regulatory mechanisms. In the late 1980s and early 1990s there has been much discussion of taking regulatory powers away from the federal government and giving those powers to the states through the process that has become known as “devolution.”
At the same time, it is clear that the American public has not given up its consensus on such matters as clean air and water and employee and consumer safety. The tensions between a perceived need for some control and monitoring and the tight, often irrational and economically-inhibiting forms of traditional economic regulation have provoked a search for different types of controls and new administrative mechanisms.
There are some discernible trends toward new methods of regulation on both the state and federal levels. Interest in economic regulation-such as railroad freight rates or the price natural gas pipelines charge to transport natural gas-has greatly diminished. One agency, the Interstate Commerce Commission (ICC), which regulates railroads and trucks, has been abolished. Another agency, the Federal Energy Regulatory Commission (FERC), (which regulates natural gas and electricity) spends most of its time these days developing regulatory programs that promote market entry and competition and enhance market mechanisms, rather than focusing on price controls and limitations on entry as its basic regulatory philosophy. … 

There are many bills introduced in every session of Congress to do away with most federal economic regulation. On occasion, one or another of these bills will succeed. In 1980, Congress abolished an entire major regulatory agency charged with economic regulation of the airline industry. Originally established in the heyday of the New Deal, the Civil Aeronautics Board (CAB) went completely out of business in January, 1985 following an elaborate phase-out timetable mandated by Congress. The CAB does not seem to be a grievous loss. Many of the consumer protection programs established by the CAB simply were transferred to the Department of Transportation. Safety regulation of airlines is still enforced by the Federal Aviation Administration. While we remain in the midst of a continuing debate as to the impact of deregulation on aviation safety, there seems to be virtually no interest in reviving the CAB. The abolition of the ICC did not engender any large-scale public outcry. A small number of ICC functions were transferred to the Department of Transportation.

The debate continues. … President Reagan's attempts to abolish the Departments of Education and Energy, echoed more recently by a Republican-controlled Congress in 1994, have not yet borne fruit…  In the past several years, we have seen more than a little public and legislative interest in what has been called reregulation.25 In a small number of instances, such as nuclear power, food and drug products, banking and savings and loan institutions, and hazardous waste sites, public interest in some type of continuing regulation has persisted. There seem, however, to be few cheerleaders for any renewal of economic controls. As we move toward the end of the century, many commentators have expressed interest not in abolishing, but merely in “fixing” government regulation, possibly by developing concepts of “regulatory flexibility.” There is much discussion on the issue of moving a substantial amount of regulatory effort from the federal level to the state and local government levels through a process that has become known as “devolution.” …
§1.04 The Administrative Process 
[A] Generally.  Much of the discussion in the first three sections of this chapter has focused on matters that involve the substance of administrative law. The substance of regulation is always the primary concern of clients and of the American public. Limits on the amount of social security benefits, changes in water quality standards for the lead smelting industry, and prohibitions on the use of flammable fabrics in children's sleepwear are the things that most directly interest companies and individuals. However, lawyers who practice before agencies are always equally concerned with the way an agency decides these matters. You will be surprised as you begin to practice administrative law how often the manner in which an agency decision is made affects the substance of that decision.

The administrative process is governed mainly by the language of an agency's enabling act, the relevant administrative procedure act (APA)* and the procedural rules adopted by the agency. Many agencies use specific procedures for individual matters, so it is dangerous to over-generalize on a particular agency's process of decisionmaking. In some instances, courts have required that agencies follow certain specified procedures.
There are essentially three components to agency decisionmaking: rule-making, adjudication and informal action (frequently referred to as informal adjudication). Agency procedures normally vary depending on the type of decisionmaking in which the agency is engaged.

[B] Rulemaking.  When an agency exercises its legislative functions by making rules, the process normally used is a relatively simple system known as notice and comment or informal rulemaking. This process requires the agency (1) to give the general public notification that a rule is being contemplated and the language or a general description of the proposed rule, and (2) to invite any interested person to submit comments on the proposed rule. The agency considers the comments and then promulgates a final rule. There are some limited instances on the federal level when rules may be promulgated only after an agency follows the adjudication procedures described in the next paragraph (so-called formal rulemaking), as well as instances when an agency's enabling act requires procedures somewhere between informal and formal rulemaking. This in-between procedure is usually referred to as hybrid rulemaking.

[C] Adjudication.  When the agency exercises its judicial function by engaging in what is sometimes called formal adjudication, it uses a process that is very much like a civil bench trial in court. These proceedings-while subject to some variation depending on whether the agency is at the federal or state level and on the precise identity of the agency and the matter being adjudicated-typically permit an oral hearing with direct-and cross-examination, testimony under oath, the development of a complete and exclusive record on which the decision is to be based, and the presence of a neutral presiding officer (known on the federal level as an administrative law judge). How-ever, court and agency procedures are not identical. Unlike civil courts, most agencies do not use formal rules of evidence or permit the comprehen-sive discovery allowed under, for example, the Federal Rules of Civil Procedure. Elaborate pre-trial and post-trial procedures are rare, and juries are unheard of. Nonetheless, the similarities between agency adjudication and civil litigation are still far greater than the differences.

[D] Informal Agency Action.  Procedures used when an agency engages in informal action (sometimes referred to as informal adjudication because most of these decisions involve the deciding of individual cases rather than generic policymaking) vary considerably. Minimal procedures include merely giving reasons for a decision— as, for example, when a federal agency denies certain applications for benefits. Other actions can require the giving of notice and some oppor-tunity to comment in writing, or providing an oral hearing for aggrieved persons. Although procedures for rulemaking and formal adjudication are often tightly controlled by either an enabling act or the relevant APA, procedures governing informal agency action are often established by the procedural rules of the agency.
[E] Alternative Dispute Resolution.  Much like the current ferment in the substantive law of administrative agencies, traditional agency procedures are under serious re-examination. For some time a number of agencies such as the Environmental Protection Agency and the Federal Aviation Administration have experimented with a new process known as regulatory negotiation to make rules. This procedure, in essence, brings representatives of all the major groups affected by a rulemaking around a table for face-to-face negotiation on the terms of the proposed rule, prior to its being published in the Federal Register. In 1990, Congress codified regulatory negotiation by adding the Negotiated Rulemaking Act to the Administrative Procedure Act (APA). In the next several years, agency practitioners will have even more procedural devices at their disposal. After a number of proposals to adapt alternative dispute resolution (ADR) techniques to agency decisionmaking surfaced during the 1980s,  Congress acknowledged that ADR could become an important part  of agency process by enacting, in 1990, and substantially amending in 1996, the Administrative Dispute Resolution Act.  In appropriate circumstances, such techniques as arbitration, mediation and mini-trial may now be used as part of the agency dispute resolution process.
*  *  *

Rulemaking
§7.01 Introduction. One of the preeminent administrative law scholars in the United States has called agency rulemaking “one of the greatest inventions of modern government.”1 Not everyone feels that way. A former professor of administrative law, now a Supreme Court justice, takes a less enthusiastic view, commenting that the bloom is now off the rose of rulemaking.2 Many private citizens and most practicing lawyers tend to view agency rulemaking more in terms of whose ox is being gored by the agency. Environmental groups gloat when the EPA writes tight air pollution control standards. The regulated industries cringe. Domestic oil producers are happy when the executive branch places import restrictions on foreign petroleum. Motorists who may be faced with higher gasoline prices are far less enthusiastic.

One of the best examples of the gored ox phenomenon comes out of the Federal Trade Commission. In the 1970s when the consumer protection movement was at its peak and as the FTC became more and more aggressive in pursuing unfair and deceptive consumer marketing practices, many American businesses believed that existing rulemaking procedures made it too easy for the FTC to make rules. Companies lobbied hard in Congress and achieved enactment of a complicated and procedurally cumbersome statute known as the Magnuson-Moss Act, an act that made it much more difficult and time consuming for the FTC to make rules. But by late 1981, after President Reagan had changed a great deal of the FTC's regulatory philosophy by crucial appointments to the Commission, businesses decided that Magnuson-Moss made it too hard for the FTC to get rid of existing rules (the procedure for promulgating new rules and repealing old rules is the same) and asked Congress to repeal Magnuson-Moss, the statute that just a few years previously they had described in glowing terms.

This little war story says a lot about agency rulemaking. By and large, it is the substance of agency rules that make people happy or sad. Few people get terribly exercised about the procedure of making rules. But as we will see, it is very difficult to challenge the substance of an agency rule, because the Supreme Court has admonished federal courts to defer to an agency's technical judgments. Lawyers know that there are two ways to invalidate an agency rule-by attacking either its substantive provisions or the procedure by which it was promulgated. If a rule is defective on either ground, it will not be put into effect.

For many years, challenges to agency rulemaking were as likely to be brought on procedural grounds as on substantive grounds. The difficulty with procedural challenges, as we will see, is that the Supreme Court has also made it very difficult to attack an agency for its rulemaking procedure. There is a message in all of this. Remember one of the cardinal rules of agency practice: if you don't like what an agency is proposing to do, the place to win your fight is at the agency. You will likely not get any great satisfaction out of a reviewing court. …
§7.02 Basic Rulemaking Procedure Under the APA 

[A] Triggering of Rulemaking Process.  How does an agency begin? There are many ways the rulemaking process is triggered. The agency may be commanded by its enabling act to write rules in a certain area. Most of the recent health and safety legislation passed by Congress requires agencies to promulgate rules even though the agency has a great deal of discretion in determining what the final rules look like. In certain situations in which Congress thinks an emergency exists, Congress may write interim agency rules in the statute that will remain in place until the agency gets around to promulgating its own regulatory program.
Quite often an agency will determine that rules are needed when its own investigative processes show the need for additional regulatory activity in some area. Occasionally, even private citizens can get into the act. §553(e) of the APA gives any “interested person the right to petition for the issuance, amendment, or repeal of a rule.”
… [T]he federal Administrative Procedure Act emphasizes rulemaking as the basic process by which agencies should announce new policy, but that is not the only function of agency rules. The drafters of the APA contemplated many other roles for agency rules by writing a fairly broad definition. The APA defines a rule, in part, as “the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency. . . ” [§551(4)].
The APA's normal rulemaking procedures are found in §553. Many people refer to normal APA procedure simply as “553 rulemaking.” Other labels frequently used for this type of procedure are notice and comment or informal rulemaking. To understand this crucially important vehicle, it is important to begin with a quick walk-through of §553's important provisions.7
*  *  *
 [C] The Notice Requirement.  The first principle of Due Process and the first requirement of § 553 is that the agency give notice to affected persons of its intent to publish a rule. Under normal circumstances this notice is placed in the Federal Register. If, however, an agency can give personal notice to all affected people (e.g., in a situation where only ten companies are affected by a rule), individual notice is sufficient. The Federal Register notice has a number of mandatory ingredients:

1. A statement of the time, place, and nature of any public rulemaking proceedings;

2. A statement of the legal authority under which the agency proposes the rule;

3. The language of the proposed rule or merely a description of the topics and issues involved in the proposal; and

4. An invitation to any interested persons to submit comments on the rule, usually accompanied by a cut-off date for submitting the comments.

Requirements 1 and 2 are essentially boilerplate. The crucial parts of the notice for persons affected by the rule are the specific language of the proposed rule and the deadline for submitting comments.

It is rare for an agency to describe only the subject matter of a proposed rule. Normally, the agency includes the text of the rule that it proposes to issue. This permits far more pointed and specific comments to be submitted by interested persons. When an agency realizes that a problem exists within its jurisdiction, but does not yet have sufficient information to write a full-blown proposed rule, it generally refrains from publishing a proposed rule and instead publishes either: (1) a Notice of Inquiry, which includes a broad description of the area and issues for which it may write some kind of rule, or (2) an Advanced Notice of Proposed Rulemaking. While neither of these two terms are specifically authorized by the APA, they have evolved from agency custom and practice over the last several years. Examples of each appear frequently in the Federal Register.

A close reading of § 553(b) indicates that there are some exceptions to the notice requirement:

(1) When the agency is promulgating interpretative rules, general statements of policy or rules of agency organization, procedure, or practice. (There is more discussion on these distinctions in § 7.06, be-low.); or

(2) When the agency makes what is known as a good cause finding that notice is impracticable, unnecessary, or contrary to the public interest. (More often than not, the courts simply defer to the agency's judgment on this point. But the finding must be published in order to be effective. Most agencies resort to this device very infrequently.)

[D] Consideration of Comments.  One of the hallmarks of rulemaking under the APA is solicitation of comments from all interested persons. This means very simply that an agency must accept comments from anyone who makes the effort to write a letter. Most agency comments are submitted in writing, although certain agencies, either because of a statutory requirement in the enabling act or through their own discretion, will conduct oral hearings to permit the submission of comments. …
The more difficult question is what the agency must do with these comments. The APA does not define the term “consider,” and the few courts that have reviewed disputes in this area have simply imposed a good faith requirement on the agency to at least log in all comments and to review carefully comments from major entities affected by the rule. This is not a totally hollow requirement. There are some cases in which agency rulemaking has been overturned because the agency failed to address significant comments in the preamble to the final rule. At the same time, most courts recognize that comments are written with a particular point of view and are, more often than not, pieces of advocacy rather than models of objectivity. One court has stated bluntly that neither agencies nor courts “need . . . accept at face value the self-serving comments of interested members of the [affected] industry.”8
The view from outside the agency is a little different. Cynics who represent clients before federal agencies will probably tell you that “consider” for many agencies merely means placing a date-time stamp on the comments as they come in and tossing the comments into an appropriate filing cabinet.9  It is abundantly clear that an agency is not bound absolutely by the comments, nor is an agency totally restricted to the comments in formulating a final rule. It can invoke its own expertise in writing a rule, even if the comments all suggest a contrary result: However, if an agency takes this approach, it must clearly explain itself. A reviewing court will be exceptionally suspicious of an agency rule that disregards all the commentary.

[E] Promulgation of a Final Rule.  This step completes the basic rulemaking process. The step contains two important ingredients. First, the agency must prepare, after consideration of the comments and other matter in the rulemaking record, “a concise general statement of [the] basis and purpose” of the final rule. The statement of basis and purpose is usually incorporated in the preamble to the final rule and published along with the final rule in the Federal Register. But even though it is published only as a preamble, or occasionally just made part of the rulemaking record and not actually published, the statement of basis and purpose can be a crucial part of the rulemaking process if the rule is taken to court by disgruntled individuals.

The basis and purpose statement was seen by the drafters of the APA as an important part of the final rule, but they did not specify its ingredients. Congress suggested in the APA's legislative history that the agency was to “not only relate to the data so presented [i.e., the comments and other matters in the record] but with reasonable fullness explain the actual basis and objectives of the rule.” Courts have taken this requirement seriously, because the statement is sometimes one of the few pieces of information by which a court can analyze a rule if the validity of a rule is challenged before the agency enforces the rule on a case-by-case basis. … Second, under normal circumstances, the rule goes into effect no earlier than thirty days after the rule's publication. …

*  *  *
Trial-Type Proceedings
§8.01 Introduction.  The first words out of my mouth in my first administrative hearing were: “Your honor, I respectfully move for a continuance.” The presiding officer responded: “Mr. Fox, please. I'm not a judge, so don't call me `your honor.' We don't have `motions' in this agency, and I don't know what a 'continuance' is. If you want some more time to prepare, just ask for it.” Pondering this exchange a few days later, I realized I had just been introduced to the administrative process. The hearing officer refused to give me any more time, by the way. I had to litigate the case that day, after only twenty-four hours notice and no discovery. That was another lesson in administrative action.

Many lawyers make fundamental mistakes in agency lawyering by regarding agency trial-type proceedings (also referred to as evidentiary hearings and occasionally as formal adjudications) as indistinguishable from the civil trial process. There are many similarities, but there are also a number of crucial differences. That is not to say that good trial skills are of no use in agency hearings. They are of tremendous importance, and, all other things being equal, the better trial lawyer will probably prevail in an agency hearing. Even so, a lawyer who does not fully grasp the differ-ences between a trial and an agency hearing may compromise his client's case.

This chapter covers a number of matters relevant to evidentiary hearings in federal agencies. Most state evidentiary hearings are handled similarly, although there appears to be a greater degree of informality in many state procedural systems.  …
§8.02 An APA Roadmap

[A] Agency Impact on Trial-Type Proceedings.  … [A]gency enabling acts and agency regulations have an important impact on trial-type proceedings. For example, to the extent that an agency provides formal rules of evidence or specific discovery tools, it will do so by rule. The APA has little to say about these two things except to mention that neither rules of evidence nor elaborate discovery is mandatory under the APA.

Agency enabling acts sometimes add to the provisions of the APA, particularly in the area of intra-agency review of initial decisions. A trial-type proceeding is an adversarial process intended to be similar to, but not identical with, a civil bench trial in federal court. Be alert for both the similarities and the differences. One thing you will not have to spend much time with in this area is constitutional due process. You will find, as you work through the APA provisions, that Congress has provided far more due process by statute than the Supreme Court has ever required as a matter of constitutional law.
[B] The Scope of APA Adjudications. … With certain exceptions, agencies subject to the APA are to conduct adjudications when the agency's decision making proceedings are “required by statute to be determined on the record after opportunity for an agency hearing” with certain exceptions.

Not all components of the federal government are covered by the APA. There is no easy way to get a sense of which agency proceedings are covered other than to read individual enabling acts. As a general matter, an evidentiary hearing is granted for major federal licenses such as for hydroelectric or nuclear power plants or water discharge permits and for agency actions that terminate important federal benefits such as civil service employment or social security disability payments. …

[C] Pre-Hearing Matters.  §554(b) requires that affected persons be given specific notice of the hearing, including time, place, nature of the hearing, legal authority for convening the hearing, and in most circumstances, particularized information on the issues presented. The section also promotes settlement by requiring an agency to receive pre-hearing submissions which may lead to a disposition of the controversy by consent.

§554(d) provides for strict separation of functions. This is one of the more important aspects of this portion of the APA. There must be a distinct separation between agency employees who may be involved in gathering information and serving as the agency equivalent of prosecutor or investigator and the agency employee designated as the presiding officer. … [W]hen an administrative law judge is used as the presiding officer, he or she must be guaranteed even more independence and separation than that required by §554. To enhance this separation, §554 prohibits ex parte contacts between the parties and the presiding officer. … 
§555(b) expressly provides a right to have counsel present; and to the extent that additional information is necessary, §555(d) permits parties to a hearing to invoke the agency's subpoena power. The APA permits, and most agency rules provide for, a pre-hearing conference, although you should not necessarily expect a pre-trial conference in every proceeding in every agency.

[D] The Hearing.  §556 sets out the requirements for a hearing. Typically, an administrative law judge presides over an oral hearing by admitting documentary evidence and testimony under oath, permitting direct and cross-examination, ruling on evidentiary objections, and the like. It is this part of the hearing process that most closely resembles a civil bench trial in federal court. §556(d) imposes the burden of proof on “the proponent of a rule or order.” The hearing record is to be the sole basis for the ultimate decision.

[E] The Agency Decision.  The outcome of an agency adjudication is referred to as an order.7 The process by which a hearing record is converted into an order is set out in §557. Under normal circumstances, the Administrative Law Judge (ALJ) writes an initial decision that is reviewed by higher-ups in the agency if parties object to the initial decision. The agency decision is accompanied by formal findings of fact and conclusions of law (normally prepared by the ALJ but occasionally subject to modification within the agency) and is subject to judicial review. …

*  *  *

Judicial Review
*  *  *

§ 12.06 Judicial Review of Agency Policymaking
[A] An Agency's Interpretation of Its Own Statutes.  … The frequently cited decision of Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc.,34 is now commonly invoked for an important analytical framework that was set out in the opinion, sometimes referred to as the “Chevron two-step.” In Chevron, the Supreme Court reviewed a policy announced by the Environmental Protection Agency that interpreted a phrase in the Clean Air Act, “stationary source,” as meaning the entire plant that emits pollution rather than individual furnaces or boilers within that plant. The effect of this interpretation left the plant owners free to determine on their own how to cope with certain pollution control requirements under the Clean Air Act so long as the entire plant met the standards.

As so frequently happens with the EPA, various environmental groups challenged the policy in court, and the case eventually made its way to the Supreme Court. There, the Court announced the “two-step”: first, the Court determines “whether Congress has spoken to the precise question at issue.” If this is the case, neither the agency nor the courts can alter this pronouncement. In other words, both agency and courts must defer to the Congressional position irrespective of their own views on the subject. But as the Court acknowledged in Chevron, Congress has a history of writing relatively ambiguous statutes that permit the agencies to fill in many of the gaps through agency policy making and interpretation. This is step two: if Congress has not directly addressed the matter-if Congress is either silent or ambiguous-the reviewing court then examines the agency's construction of its statutory mandate. The court must defer to the agency's position if the court concludes that the agency's action is reasonable. In Chevron, the Supreme Court concluded that the EPA's so-called bubble policy was a reasonable interpretation of the Clean Air Act.

This seems on its face to be a rational way to deal with a constantly perplexing problem of review of agency policy' making. It is also consistent with the whole line of Supreme Court opinions … holding that courts should not lightly overturn agency action on any grounds. … The problem is that Chevron may not have been followed, even by the Supreme Court itself, as religiously as the Chevron Court and some commentators might prefer; and the opinion has become a favorite of law professors, generating more writing than virtually any administrative law decision of recent vintage.

Just a few years after Chevron, the Court decided Immigration and Naturalization Service v. Cardoza-Fonseca,37 37 holding that the INS had interpreted an immigration statute wrongly and quoted its own language in Chevron: “The judiciary is the final authority on issues of statutory construction and must reject administrative constructions which are contrary to clear congressional intent.” Some readers of Cardoza-Fonseca believe that this opinion may be a slight stepping back from the strong message of deference set out in Chevron. On its face, the opinion does not seem to represent a retrenching. Rather, the Court seems to be saying that there was no doubt about congressional intent in the statute and that the INS' interpretation was contrary to that intent. That is the first of Chevron's two steps so, at least analytically if not substantively, the Cardoza-Fonseca Court appears consistent with Chevron.

In another case, the Court struck down a policy of the Federal Energy Regulatory Commission when it decided that the agency's policy was inconsistent with the clear language of the statute.38In that case, the Court held that there was no ambiguity whatsoever in the underlying statute. By contrast, in American Hospital Assn v. NLRB,39 in reviewing virtually the first substantive rule ever promulgated by the National Labor Relations Board, the Court deferred to the Board's policy, holding that its rule was consistent with the underlying statutory scheme.

… Chevron does not mean total capitulation or unprincipled deference to an agency. While deference is required for an agency's substantive rules and most if not all interpreta-tions of those rules, deference is not required for “agency litigating positions that are wholly unsupported by regulations, rulings, or administrative practice. To the contrary, we have declined to give deference to an agency counsel's interpretation of a statute where the agency itself has articulated no position on the question.”41
At the same time, it is clear that courts are affirming more agency determinations than seems to have been the situation prior to Chevron. Patricia Wald, a scholarly, now-retired judge on the District of Columbia Circuit has performed her own analysis of Chevron to conclude, among many other things: “A study I conducted of the D.C. Circuit's administrative law decisions over a seven-month period confirmed the conventional wisdom that the bulk of reversals of agency action under Chevron occur at the Chevron [“first step”] stage. Thus, it would appear that Congress, and not the judiciary, is the true source of many of the administrative law decisions . . . in which the courts refused to defer to the agency.”42a … 

(  (  (  (  (  (  (
DISCUSSION QUESTION
87:  Under Chevron analysis, should a court give deference to:

(a)  24 CFR §100.75(c)(3) (SS23).

(b)  HUD’s decision to treat sex discrimination in roommate ads as permissible.
(  (  (  (  (  (  (
C.  “Dwelling” under FHA §3602(b)

UNITED STATES v.  COLUMBUS COUNTRY CLUB
915 F.2d 877 (3rd Cir. 1990)


SEITZ, Circuit Judge.  The government appeals from two orders of the district court resulting in the dismissal without trial of its action to enforce the Fair Housing Act.

I.  The facts material to our disposition are not in dispute.  The Columbus Country Club (defendant) was formed in 1920 by the Knights of Columbus, a Roman Catholic men’s organization....  In 1936, defendant eliminated the requirement that members belong to the Knights of Columbus but retained the requirement that members be Catholic males.  There is no legal relationship with the Knights of Columbus.

Defendant presently maintains a community of 46 summer homes (called “bungalows”) located on a 23‑acre tract of land along the Delaware River north of Philadelphia.  Defendant’s by‑laws prohibit members from occupying their bungalows from October through April.  Even if a family wanted to live in a bungalow year round, the lack of running water and heating facilities would make it impracticable.  In addition to the summer homes, the property includes a clubhouse, a barn for lawn care equipment, a chapel and a grotto. Recreational facilities include a tennis court, playground, shuffleboard court and a swimming area.  Defendant has a liquor license.

Defendant is organized as a non‑profit organization, and its membership is comprised of annual, associate and social members.  Annual members are those members who own bungalows and vote on all matters affecting the organization. The annual members own the land collectively.  Pursuant to a leasehold agreement, defendant leases bungalow lots to the annual members for an annual fee.  Annual members must be members in good standing of the Roman Catholic Church.1  Associate members are adults over age 21 who live in the bungalows throughout the summer, but are not annual members.  These individuals are generally the immediate family of annual members.  Social members are close friends and relatives of annual members who do not occupy bungalows throughout the summer.  Neither associate members nor social members are required to be Roman Catholic.

Defendant is not formally affiliated with the Roman Catholic Church, nor with any Catholic organization.  Prior to 1987, the “purpose” section of defendant’s by‑laws did not mention Catholicism or affiliation with the Roman Catholic Church.  As laid out in the original charter: 

The purpose for which the corporation is formed is the maintenance of a Club for social enjoyments, in order to cultivate cordial relations and sentiments of friendship among its members and provide accommodations for social intercourse, outdoor sport, and healthful recreation for them. 

Notwithstanding the lack of formal ties between the Church and defendant, many of its members are practicing Catholics.  In 1922, the Archbishop of Philadelphia granted the club special permission for the celebration of mass on the club grounds each Sunday and provided a priest from a nearby town for such services.  Some members conduct the rosary each night in the chapel.  A statue of the Virgin Mary stands in the grotto near the entrance to the club.

Defendant follows a formal procedure in admitting new members to the community.  Since the 1987 amendments to the by‑laws, the membership applications must be accompanied by a written recommendation from the applicant’s parish priest stating that the applicant is a practicing Roman Catholic in good standing.  The full Board, by majority vote, makes the final decision on the admission of new members.  There have been thirty‑one transfers of ownership interests in bungalows since 1970.  Since 1968, only four applicants have not been approved for annual membership.

II.  This lawsuit stems from the efforts of associate member Anita Gualtieri to become an annual member.  Mrs. Gualtieri first applied for membership in 1986 so that she could purchase from her mother the leasehold on the bungalow that her family had held since the 1950’s. She was informed that she was not eligible for annual membership because she was a woman.  Her husband was also ineligible for annual membership because he was not a member of the Roman Catholic Church.  Failing to have the eligibility requirements amended, Mrs. Gualtieri wrote to the Cardinal’s Commission on Human Relations and Urban Ministry to complain of defendant’s discriminatory practices.  After an investigation, the Archdiocese informed defendant that the allegations were not unwarranted and threatened to withdraw permission to hold mass at the club. Subsequently, defendant revised its by‑laws to make them gender‑neutral, but did not alter the requirement that annual members be Roman Catholic.  Rather, language was added to the purpose section emphasizing the religious aspects of the community’s life and adding the requirement of a written statement from the parish priest attesting to an applicant’s status as a member of the Roman Catholic Church.

Mrs. Gualtieri reapplied for annual membership in 1987.  The Board of Governors considered and voted against her application based allegedly on the family’s prior demonstrated lack of ability to get along with the community and lack of interest in the religious aspects of the community.

Mrs. Gualtieri notified the Civil Rights Division of the Department of Justice of defendant’s policies, and it subsequently filed suit, alleging a pattern and practice of discrimination in the sale of dwellings, on account of religion and sex, in violation of the Fair Housing Act.  After a hearing on the parties’ cross‑motions for summary judgment, the district court held that defendant was exempt from the Act under both the religious organization and private club exemptions. … 

III. Fair Housing Act.  The government alleges that defendant’s policy and practice of prohibiting the sale of bungalows to non‑Catholics violates the Fair Housing Act. ... Defendant does not deny that it discriminates on the basis of religion; rather, it contends that the bungalows are not “dwellings” because they are not capable of being occupied as year‑round residences.  Thus, defendant asserts that the Fair Housing Act does not apply to it. ... The Fair Housing Act defines “dwelling” to mean: 

any building, structure, or portion thereof which is occupied as, or designed or intended for occupancy as, a residence by one or more families, and any vacant land which is offered for sale or lease for the construction or location thereon of any such building, structure, or portion thereof. 

42 U.S.C. §3602(b). Although the meaning of the word “residence” is central to understanding this definition, the Act provides no statutory definition of that term.  In such cases, “it is appropriate to assume that the ordinary meaning of the language that Congress employed ‘accurately expresses the legislative purpose.’”  Mills Music v. Snyder, 469 U.S. 153, 164 (1985) (quoting Park ‘N Fly v. Dollar Park and Fly, 469 U.S. 189, 195 (1985)).

In U.S. v. Hughes Memorial Home, 396 F.Supp. 544, 549 (W.D. Va.1975), the court followed this rule of statutory construction and concluded that Title VIII applied to a children’s home.  In reaching that conclusion, the court applied the definition in Webster’s Third New International Dictionary which provides that a residence is: “a temporary or permanent dwelling place, abode or habitation to which one intends to return as distinguished from the place of temporary sojourn or transient visit.” 

Other courts that have looked at the issue of temporary residence have agreed with Hughes Memorial.  See Patel v. Holley House Motels, 483 F.Supp. 374, 381 (S.D. Ala.1979) (a motel is not a dwelling because it is not used for occupancy as a residence, but rather provides lodgings to transient guests); Baxter v. City of Belleville, 720 F.Supp. 720, 731 (S.D. Ill.1989) (facility for AIDS victims is a dwelling because persons “will not be living there as mere transients”);  see also R. Schwemm, Housing Discrimination Law 53 (1983) (Title VIII “would presumably cover ... facilities whose occupants remain for more than a brief period of time and who view their rooms as a residence ‘to return to.’”).  We agree with these cases and hold that the central inquiry is whether the defendant’s annual members intend to remain in the bungalows for any significant period of time and whether they view their bungalows as a place to return to.

Applying this standard to the undisputed facts, we conclude that the annual members are not “mere transients.”  In any year, annual members may spend up to five months in their bungalows.  Furthermore, nearly all of the annual members return to their bungalows summer after summer.  Indeed, in the last twenty years there have been only thirty‑one transfers of ownership within the community of forty‑six bungalows.  Consequently, defendant’s bungalows fall within the ordinary meaning of “residence” and must be considered dwellings for purposes of the Fair Housing Act.

Finally, there is no indication in the statutory language that Congress intended to limit coverage of the Act to year‑round places of abode and exempt seasonal dwellings.  To recognize a distinction based on seasonal residency would, as the government contends, create a broad exception to the Act that would permit, for example, residents in a private development of summer homes to lawfully exclude blacks from owning, renting or occupying the homes. Therefore, we agree with the district court that the bungalows fall within the statutory definition of “dwelling” and that defendant is subject to the provisions of the Act. …
(  (  (  (  (  (  (
DISCUSSION QUESTIONS

88: Columbus Country Club holds that summer homes are “dwellings” within the meaning of §3602(b).  What arguments does the court make in support of this conclusion?  Do you find them persuasive?

89:  In many coastal areas, including South Florida, some people use houseboats that are still afloat as residences.  What arrguments do you see about whether these houseboats are “dwellings” from the language of 3602(h)?  From the reasoning of Columbus Country Club?  Would houseboats be covered by the language of the Wisconsin or Miami Beach statutes?

(  (  (  (  (  (  (
LOUISIANA ACORN FAIR HOUSING v. QUARTER HOUSE

952 F. Supp. 352 (E.D. La. 1997)

CLEMENT, District Judge. … Quarter House is the trade name of a timeshare resort which has provided recreational units adjacent to the French Quarter [in New Orleans] since 1983.  … [T]he Quarter House Owners' Association, Inc. (“Owners' Association”) is composed of purchasers of Quarter House timeshare units which administers and operates the timeshare units. The Owners' Association appoints a board of directors and officers to promulgate rules and regulations regarding the use of the units and the common elements … as well as assessing fees ….
In order to market Quarter House timeshare units, field marketing representatives (“FMRs”) have been employed to approach pedestrians in and around the French Quarter and convince them to tour the Quarter House timeshare units. The tours take place on the premises of the Quarter House under the direction of a touring agent. The complaint alleges that these FMRs, whose pay checks are drawn from Oak Ridge Park Inc.'s bank account, are paid on commission and are only compensated when they send prospective residents to Quarter House who comply with Quarter House's qualification list. According to the complaint, this list is communicated verbally by Quarter House employees to the FMRs. The qualification list requires that prospective buyers cannot be 1) African-American; 2) aliens; 3) of mid-Eastern or Indian cultures or religions; 3) physically unable to climb stairs; and 4) pregnant women, families with more than two children or families with children under the age of 10. The complaint alleges that when FMRs would send touring agents prospective buyers who were members of one of the above mentioned groups, the agents refused to show these individuals timeshare units while offering tours to other buyers who did not belong to one of the groups. … [P]laintiff filed the present suit, alleging [inter alia] violations of [the FHA]….


[The court dismissed “Quarter House” as a party, because it was merely “a trade name”, which “is not a separate entity capable of being sued under Louisiana law….”  It then granted summary judgment in favor of the Owners’ Association, finding no evidence connecting the Association to the marketing or sales process.  This left Oak Ridge Park Inc., which apparently was the original developer and which still was paying the FMRs, as the sole remaining defendant.]
Defendants contend in their Motion to Dismiss and/or for Summary Judgment that plaintiff has failed to state a viable claim for relief under the [FHA]. … The FHA prohibits discrimination in the rental or sale of a “dwelling” on the basis of race, color, religion, national origin, handicap and familial status. The Supreme Court considers the language of the FHA “broad and inclusive.” Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205, 209 (1972).


In order for plaintiff to state a claim for relief under the FHA, plaintiff must first establish that discrimination occurred in a property that is a “dwelling” within the meaning of the FHA. 42 U.S.C. § 3602 defines a dwelling as:

any building, structure, or portion thereof which is occupied as, or designed or intended for occupancy as, a residence by one or more families, and any vacant land which is offered for sale or lease for the construction or location thereon of any such building, structure or portion thereof.

As there is no further indication in the statute as to how Congress would require a court to interpret the meaning of “dwelling,” this Court will accord considerable weight to an executive department's construction of a statutory scheme which the department is entrusted to administer. Chevron U.S.A.. v. Natural Resources Defense, 467 U.S. 837, 846 (1984); see also Phillips v. Marine Concrete Structures, 877 F.2d 1231, 1234 (5th Cir.1989) (as to two reasonable interpretations of a statute, a court owes deference to the one proffered by the agency charged with administering it). In particular, the Supreme Court has held that HUD's administrative construction of the FHA is entitled to “great weight.” Trafficante, 409 U.S. at 210 (letter opinion of HUD was entitled to great deference).

In the Preamble to Regulations issued in 1988, HUD stated that §3602 was “broad enough to cover each of the types of dwellings enumerated in the proposed rule: mobile home parks, trailer courts, condominiums, cooperatives, and timesharing properties.” Preamble I, 24 C.F.R. Ch. 1, Subch. A, App. I, 54 Fed.Reg. 3232, 3238 (Jan. 23, 1989). As mentioned above, HUD had considered including specific examples of dwellings in its final rule but “determined that, on balance, the need to leave open the extent and scope of the terms defined in the Fair Housing Act outweighs the need to provide comprehensive examples in connection with this rulemaking.” Id.

The Court finds HUD's interpretation to be persuasive. The clear language of the preamble states that HUD intended the term dwelling to be “clearly broad enough” to include timeshare properties. Moreover, the fact that these examples were not part of the final rule but were included in HUD's proposed rule and mentioned in the preamble demonstrates that HUD intended the FHA to encompass at a minimum, those examples set out in the proposed rule but also viewed the FHA as covering a wider variety of structures than those mentioned in the proposed rule. As HUD is partially responsible for enforcement for the FHA, the Court accords significant weight to HUD's interpretation of a timeshare unit.


The Court next looks to the caselaw interpreting whether certain residential arrangements are considered dwellings within the FHA. The FHA defines a dwelling as a “residence by one or more families.” In determining whether a dwelling is a residence under the Act, courts have looked to the ordinary meaning of “residence” adopted in United States v. Hughes Memorial Home, 396 F.Supp. 544, 548-49 (W.D.Va.1975). … The Hughes court, taking its definition of residence from Webster's Third New International Dictionary, defined a residence as “a temporary or permanent dwelling place, abode or habitation to which one intends to return as distinguished from the place of temporary sojourn or transient visit.” 396 F.Supp. at 549. Courts have given the FHA a generous construction and have found that summer bungalows
, farm labor camps2, an AIDS hospice3, a childrens' home4, a homeless shelter5, a nursing home6, a cooperative apartment building7 are all dwellings while finding that a motel8 is not a dwelling. In making these determinations, courts have generally considered the length of time a person stayed at the “residence” and whether the person intended to return.

The Court finds that the facts of the present case are more analogous to the Columbus case than to the facts of the Patel case. In Columbus, the court found that bungalows were dwellings under the FHA since annual members could spend up to five months in their bungalows, most returned to these bungalows each summer, and each resident owned a right to return to his bungalow. Moreover, the court in Columbus found that Congress did not intend the FHA to only apply to year-round places of abode and exempt seasonal dwellings. In Patel, the district court rejected plaintiff's claim that a motel was a dwelling under the FHA because the motel was a commercial venture and a public accommodation, and no plaintiff intended to reside in the motel. 
Here, purchasers of a Quarter House unit do not purchase a one night stay at a motel but instead possess the right to return every year to the same residential unit until 2032. There is no limit on the number of weeks in a unit that a Quarter House resident can purchase, and like any other property owner, Quarter House residents pay a mortgage and taxes on their property. Although defendants claim that historically 40% of Quarter House purchasers acquire a unit because of their ability to exchange their unit for another timeshare in a different area of the country, this right is limited by a provision in the Agreement For Sale and Purchase that Quarter House does not guarantee the availability of the exchange program. However, many Quarter House purchasers do exercise their right to return and the most important fact in this analysis is that Quarter House owners possess the right to return to their unit. What these owners decide to do with this right, as is true with any property owner, is their own decision. Moreover, the FHA is intended to prevent discrimination in the rental or sales of housing. Timeshares, because they involve the ownership a housing right, fall within the purview of the FHA. Courts which have considered cases dealing with this issue have involved unique factual situations, such as facilities which provide shelter to children, AIDS patients, and the homeless, residences which do not concern the FHA's core protected activities, the rental or sale of housing. Given HUD's interpretation of timeshares, the property rights that Quarter House residents possess, and the fact that the FHA is intended to prevent discrimination in the rental and sales housing market, the subject of the present case, the Court finds that Quarter House timeshare units are dwellings within the meaning of the FHA. Accordingly, the Court DENIES defendants' Motion for Summary Judgment as to Oak Ridge Park, Inc. …
(  (  (  (  (  (  (
ANGSTMAN v. CARLSBAD SEAPOINT RESORT 

2011 WL 2009999 (S.D.Cal. 2011)

M. JAMES LORENZ, District Judge.  …  Plaintiffs are owners in a timeshare company which allows them to participate in a vacation exchange system at affiliated resorts around the world. They booked a week-long stay at the Carlsbad Seapointe Resort through defendant RCI, LLC. Prior to their arrival at the resort, they were informed that the resort included an “adults only pool” but the parents nevertheless arrived for their vacation stay with their two minor children. A separate pool for families with children is available at the resort. The resort also prohibits unaccompanied children under the age of 12 years from using any of the exercise rooms.

Plaintiffs allege that their entire stay at the resort resulted in extreme stress upon their family because of the discriminatory rules and policies concerning the use of the adult pool and weight room. In their complaint, plaintiffs allege causes of action for violation of [inter alia the FHA]….  Defendants argue that the complaint does not set forth a claim for relief under the FHA because a vacation timeshare arrangement as pleaded is not a dwelling as required under the statute. The Court concurs.

[T]he FHA prohibits discrimination “against any person in the terms, conditions, or privileges of sale or rental of a dwelling, or in the provision of services or facilities in connection therewith, because of race, color, religion, sex, familial status, or national origin.” §3604(b) (emphasis added). The regulations implementing the FHA further provide that it is unlawful to “limit” the use of “privileges, services, or facilities associated with a dwelling because ... of familial status....” 24 C.F.R. § 100.65(b)(4). “Familial status” is defined as “one or more individuals” under the age of 18 being domiciled with a parent or another person having legal custody of those individuals, or with the designee of such parent of person having legal custody, with the written permission of such parent or other person. §3602(k). The federal FHA broadly applies to all public and private sales and rentals of “dwellings” i.e., any building, structure or portion thereof occupied, or intended for occupancy, as a residence. §3602(b) (emphasis added). It thus prohibits “familial status” discrimination in ordinary housing rentals but not a hotel, motel or resort that is not occupied or intended for occupancy as a residence. See e.g., United States v. Warwick Mobile Homes Estates, 537 F.2d 1148, 1149 (4th Cir.1976); Patel v. Holley House Motels 483 F.Supp. 374, 381 (S.D.Ala.1979) (small commercial motel not occupied as a residence, not a “dwelling” subject to FHA).

Plaintiffs argue that the Preamble to HUD and a single case, Louisiana ACORN v. Quarter House, 952 F.Supp. 352 (E.D.La.1997), support finding that their timeshare is subject to the FHA.  The Louisiana ACORN case involved the sale of timeshare units. In considering whether the FHA was applicable to the timeshares at issue, the court first looked to the Preamble to Regulations issued in 1988 by HUD that stated that §3602 was “‘broad enough to cover each of the types of dwellings enumerated in the proposed rule: mobile home parks, trailer courts, condominiums, cooperatives, and timesharing properties.’” Although the court noted that the term “dwelling” was broad enough to be construed to include timeshare properties under the Preamble, it was necessary to further consider specific facts in making a determination of whether timeshares were dwellings.


After reviewing case law that addressed whether certain residential arrangements are considered dwellings within the FHA., the court set forth the facts that allowed it to find that the timeshare units at issue fell within the definition of “dwelling” … :

Here, purchasers of a Quarter House unit do not purchase a one night stay at a motel but instead possess the right to return every year to the same residential unit until 2032. There is no limit on the number of weeks in a unit that a Quarter House resident can purchase, and like any other property owner, Quarter House residents pay a mortgage and taxes on their property.

Although plaintiffs would like to read the Louisiana ACORN case as requiring the Court to find their timeshare arrangement a “dwelling” within the meaning of the FHA, it merely points out that under certain specific factual circumstances, a timeshare may fall within FHA. But just as the Louisiana ACORN court did, other courts considering whether a residential arrangement is “dwelling” for purposes of FHA look to whether the arrangement is one to which a person intends to return, as distinguished from place of temporary sojourn or a transient visit. There has been no case presented or found where the FHA was applied in the context of nonresident hotels and resorts such as the timeshare arrangement plaintiffs own here.


Although the FHA must be interpreted broadly to effectuate its purposes, and the statute represents a “strong national commitment to promote integrated housing.” Linmark Associates v. Township of Willingboro, 431 U.S. 85, 95 (1977), applying the FHA to a vacation timeshare situation such as alleged here is neither reasonable or legally defensible. To construe the FHA concept of “dwelling” to encompass a vacation timeshare where the plaintiffs do not own or pay taxes on the property or stay at the resort for an extended period of time, or consider the week-long stay to be anything other than a vacation accommodation, is to stretch the term “dwelling” far beyond the statute's intent. Given the facts of this case as pleaded by plaintiffs, this is not the type of situation to expand the notion of dwelling to encompass their claim.


Because the FHA prohibits discrimination “against any person in the terms, conditions, or privileges of sale or rental of a dwelling” and a vacation timeshare arrangement is not a dwelling as defined in the statute, plaintiffs have failed to state a claim under Federal Rule of Civil Procedure 12(b)(6). Further, because plaintiffs cannot cure this deficiency, the FHA [claim] will be dismissed with prejudice. …
DISCUSSION QUESTIONS

90:   Apply the analysis from Columbus Country Club to the time shares at issue in Louisiana ACORN.  What arguments do you see that these time shares might not be “dwellings” ?

91:  How did the court in Angstman distinguish Louisiana ACORN?  Is its analysis persuasive under the reasoning of Louisiana ACORN?  Under the reasoning of Columbus Country Club?

92:  If a time share arrangement is not covered by the FHA, what other statutes might provide protection for the kinds of discrimination alleged in Louisiana ACORN  and  Angstman?

93:  Courts have split on the question of whether homeless shelters are “dwellings” under the FHA.  What facts might be relevant to this determination under the three cases in this section?

(  (  (  (  (  (  (
FAIR HOUSING COUNCIL OF SAN FERNANDO VALLEY v. ROOMMATE.COM, LLC

666 F.3d 1216 (9th Cir. 2012)

KOZINSKI, Chief Judge: There's no place like home. In the privacy of your own home, you can take off your coat, kick off your shoes, let your guard down and be completely yourself. While we usually share our homes only with friends and family, sometimes we need to take in a stranger to help pay the rent. When that happens, can the government limit whom we choose? Specifically, do the anti-discrimination provisions of the Fair Housing Act (“FHA”) extend to the selection of roommates?

FACTS:  Roommate.com, LLC (“Roommate”) operates an internet-based business that helps roommates find each other. Roommate's website receives over 40,000 visits a day and roughly a million new postings for roommates are created each year. When users sign up, they must create a profile by answering a series of questions about their sex, sexual orientation and whether children will be living with them. An open-ended “Additional Comments” section lets users include information not prompted by the questionnaire. Users are asked to list their preferences for roommate characteristics, including sex, sexual orientation and familial status. Based on the profiles and preferences, Roommate matches users and provides them a list of housing-seekers or available rooms meeting their criteria. Users can also search available listings based on roommate characteristics, including sex, sexual orientation and familial status.

The Fair Housing Councils of San Fernando Valley and San Diego (“FHCs”) sued Roommate in federal court, alleging that the website's questions requiring disclosure of sex, sexual orientation and familial status, and its sorting, steering and matching of users based on those characteristics, violate the Fair Housing Act …. 
The district court initially dismissed the claims, holding that Roommate was immune under section 230 of the Communications Decency Act (“CDA”), 47 U.S.C. §230. We reversed, holding that Roommate was protected by the CDA for publishing the “Additional Comments” section, but not for (1) posting questionnaires that required disclosure of sex, sexual orientation and familial status; (2) limiting the scope of searches by users' preferences on a roommate's sex, sexual orientation and familial status; and (3) a matching system that paired users based on those preferences. Fair Hous. Council v. Roommates.com, LLC, 521 F.3d 1157, 1166 (9th Cir.2008) (en banc).

Our opinion was limited to CDA immunity and didn't reach whether the activities, in fact, violated the FHA. On remand, the district court held that Roommate's prompting of discriminatory preferences from users, matching users based on that information and publishing these preferences violated the FHA … and enjoined Roommate from those activities. Roommate appeals ….
ANALYSIS: If the FHA extends to shared living situations, it's quite clear that what Roommate does amounts to a violation. The pivotal question is whether the FHA applies to roommates.

I. The FHA prohibits discrimination on the basis of “race, color, religion, sex, familial status, or national origin” in the “sale or rental of a dwelling.” 42 U.S.C. §3604(b) (emphasis added). The FHA also makes it illegal to 
make, print, or publish, or cause to be made, printed, or published any notice, statement, or advertisement, with respect to the sale or rental of a dwelling that indicates any preference, limitation, or discrimination based on race, color, religion, sex, handicap, familial status, or national origin, or an intention to make any such preference, limitation, or discrimination.
§3604(c) (emphasis added). The reach of the statute turns on the meaning of “dwelling.”

The FHA defines “dwelling” as “any building, structure, or portion thereof which is occupied as, or designed or intended for occupancy as, a residence by one or more families.” §3602(b). A dwelling is thus a living unit designed or intended for occupancy by a family, meaning that it ordinarily has the elements generally associated with a family residence: sleeping spaces, bathroom and kitchen facilities, and common areas, such as living rooms, dens and hallways.

It would be difficult, though not impossible, to divide a single-family house or apartment into separate “dwellings” for purposes of the statute. Is a “dwelling” a bedroom plus a right to access common areas? What if roommates share a bedroom? Could a “dwelling” be a bottom bunk and half an armoire? It makes practical sense to interpret “dwelling” as an independent living unit and stop the FHA at the front door.


There's no indication that Congress intended to interfere with personal relationships inside the home. Congress wanted to address the problem of landlords discriminating in the sale and rental of housing, which deprived protected classes of housing opportunities. But a business transaction between a tenant and landlord is quite different from an arrangement between two people sharing the same living space. We seriously doubt Congress meant the FHA to apply to the latter. Consider, for example, the FHA's prohibition against sex discrimination. Could Congress, in the 1960s, really have meant that women must accept men as roommates? Telling women they may not lawfully exclude men from the list of acceptable roommates would be controversial today; it would have been scandalous in the 1960s.


While it's possible to read dwelling to mean sub-parts of a home or an apartment, doing so leads to awkward results. And applying the FHA to the selection of roommates almost certainly leads to results that defy mores prevalent when the statute was passed. Nonetheless, this interpretation is not wholly implausible and we would normally consider adopting it, given that the FHA is a remedial statute that we construe broadly. Therefore, we turn to constitutional concerns, which provide strong countervailing considerations.

II.  The Supreme Court has recognized that “the freedom to enter into and carry on certain intimate or private relationships is a fundamental element of liberty protected by the Bill of Rights.” Bd. of Dirs. of Rotary Int'l v. Rotary Club of Duarte, 481 U.S. 537, 545 (1987). “[C]hoices to enter into and maintain certain intimate human relationships must be secured against undue intrusion by the State because of the role of such relationships in safeguarding the individual freedom that is central to our constitutional scheme.” Roberts v. U.S. Jaycees, 468 U.S. 609, 617-18 (1984). Courts have extended the right of intimate association to marriage, child bearing, child rearing and cohabitation with relatives. Id. While the right protects only “highly personal relationships,” IDK, Inc. v. Clark Cnty., 836 F.2d 1185, 1193 (9th Cir.1988) (quoting Roberts, 468 U.S. at 618), the right isn't restricted exclusively to family, Bd. of Dirs. of Rotary Int'l, 481 U.S. at 545. The right to association also implies a right not to associate. Roberts, 468 U.S. at 623.

To determine whether a particular relationship is protected by the right to intimate association we look to “size, purpose, selectivity, and whether others are excluded from critical aspects of the relationship.” Bd. of Dirs. of Rotary Int'l, 481 U.S. at 546. The roommate relationship easily qualifies: People generally have very few roommates; they are selective in choosing roommates; and non-roommates are excluded from the critical aspects of the relationship, such as using the living spaces. Aside from immediate family or a romantic partner, it's hard to imagine a relationship more intimate than that between roommates, who share living rooms, dining rooms, kitchens, bathrooms, even bedrooms.

Because of a roommate's unfettered access to the home, choosing a roommate implicates significant privacy and safety considerations. The home is the center of our private lives. Roommates note our comings and goings, observe whom we bring back at night, hear what songs we sing in the shower, see us in various stages of undress and learn intimate details most of us prefer to keep private. Roommates also have access to our physical belongings and to our person. As the Supreme Court recognized, “[w]e are at our most vulnerable when we are asleep because we cannot monitor our own safety or the security of our belongings.” Minnesota v. Olson, 495 U.S. 91, 99 (1990). Taking on a roommate means giving him full access to the space where we are most vulnerable.


Equally important, we are fully exposed to a roommate's belongings, activities, habits, proclivities and way of life. This could include matter we find offensive (pornography, religious materials, political propaganda); dangerous (tobacco, drugs, firearms); annoying (jazz, perfume, frequent overnight visitors, furry pets); habits that are incompatible with our lifestyle (early risers, messy cooks, bathroom hogs, clothing borrowers). When you invite others to share your living quarters, you risk becoming a suspect in whatever illegal activities they engage in.


Government regulation of an individual's ability to pick a roommate thus intrudes into the home, which “is entitled to special protection as the center of the private lives of our people.” Minnesota v. Carter, 525 U.S. 83, 99 (1998) (Kennedy, J., concurring). “Liberty protects the person from unwarranted government intrusions into a dwelling or other private places. In our tradition the State is not omnipresent in the home.” Lawrence v. Texas, 539 U.S. 558, 562 (2003). Holding that the FHA applies inside a home or apartment would allow the government to restrict our ability to choose roommates compatible with our lifestyles. This would be a serious invasion of privacy, autonomy and security.


For example, women will often look for female roommates because of modesty or security concerns. As roommates often share bathrooms and common areas, a girl may not want to walk around in her towel in front of a boy. She might also worry about unwanted sexual advances or becoming romantically involved with someone she must count on to pay the rent.


An orthodox Jew may want a roommate with similar beliefs and dietary restrictions, so he won't have to worry about finding honey-baked ham in the refrigerator next to the potato latkes. Non–Jewish roommates may not understand or faithfully follow all of the culinary rules, like the use of different silverware for dairy and meat products, or the prohibition against warming non-kosher food in a kosher microwave. Taking away the ability to choose roommates with similar dietary restrictions and religious convictions will substantially burden the observant Jew's ability to live his life and practice his religion faithfully. The same is true of individuals of other faiths that call for dietary restrictions or rituals inside the home.


The U.S. Department of Housing and Urban Development recently dismissed a complaint against a young woman for advertising, “I am looking for a female christian roommate,” on her church bulletin board. In its Determination of No Reasonable Cause, HUD explained that “in light of the facts provided and after assessing the unique context of the advertisement and the roommate relationship involved ... the Department defers to Constitutional considerations in reaching its conclusions.” Fair Hous. Ctr. of W. Mich. v. Tricia, No. 05–10–1738–8 (Oct. 28, 2010).

It's a “well-established principle that statutes will be interpreted to avoid constitutional difficulties.” Frisby v. Schultz, 487 U.S. 474, 483 (1988). “[W]here an otherwise acceptable construction of a statute would raise serious constitutional problems, the Court will construe the statute to avoid such problems unless such construction is plainly contrary to the intent of Congress.” Pub. Citizen v. U.S. Dep't of Justice, 491 U.S. 440, 466 (1989). Because the FHA can reasonably be read either to include or exclude shared living arrangements, we can and must choose the construction that avoids raising constitutional concerns. … Reading “dwelling” to mean an independent housing unit is a fair interpretation of the text and consistent with congressional intent. Because the construction of “dwelling” to include shared living units raises substantial constitutional concerns, we adopt the narrower construction that excludes roommate selection from the reach of the FHA.

III.  Because we find that the FHA doesn't apply to the sharing of living units, it follows that it's not unlawful to discriminate in selecting a roommate. As the underlying conduct is not unlawful, Roommate's facilitation of discriminatory roommate searches does not violate the FHA. While Roommate itself has no intimate association right, it is entitled to raise the constitutional claims of its users. … The injunction entered by the district court precludes Roommate's members from selecting roommates unfettered by government regulation. Roommate may therefore raise these claims on their behalf. …

(  (  (  (  (  (  (
DISCUSSION QUESTIONS

94:   What kinds of situations are exempted by FHA §3603(b)(2)?  How is Wisc. Stat. §106.50(em) different?  Would either or both of these statutes exempt the selection of a roommate?  Neither of these exemptions apply to discriminatory advertising (at least regarding characteristics other than sex).  Why might the statutes prohibit someone from advertising that they intend to discriminate even with regard to transactions that the statutes exempt?  
95: Can you identify problems with Judge Kozinski’s reasoning in …:


(a) The paragraph beginning “There’s no indication …” toward the bottom of page 255?


(b) The second sentence of Part III on page 257?
96:  What is the significance of the court’s citation of the HUD Determination of No Reasonable Cause on page 257.
97: What policy reasons might support reading the FHA to cover the selection of roommates?  Be prepared to discuss whether these reasons seem sufficient to outweigh the Constitutional concerns discussed in the opinion.
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PUTNAM FAMILY PARTNERSHIP v. CITY OF YUCAIPA

2012 WL 516063 (9th Cir.  Feb. 17, 2012)
KAREN NELSON MOORE, Circuit Judge:  Four mobilehome park owners in Yucaipa, California appeal the dismissal of their suit under the Fair Housing Amendments Act of 1988 (“FHAA”) challenging a city zoning ordinance prohibiting any mobilehome park currently operating as senior housing from converting to all-age housing. Because the FHAA is silent on whether such senior-housing zones are permissible and because federal regulations allow for them, we AFFIRM the judgment of the district court.

I. BACKGROUND:  In September 2009, the City of Yucaipa, California (“the City”) adopted Ordinance Number 289 (“the Ordinance”), which amended the City's land-use plan by creating a Senior Mobilehome Park Overlay District (the “Overlay District”). The Ordinance prohibits any of the twenty-two mobilehome parks in the City that currently operate as senior housing, defined as a park in which either eighty percent of the spaces are occupied by or intended for occupancy by at least one person who is age fifty-five or older or one hundred percent of the spaces are occupied by or intended for occupancy by people who are age sixty-two or older, from converting to all-age housing. Specifically, the Ordinance requires that “[a]t least 80% of the spaces in mobilehome parks in the Senior Mobilehome Park Overlay District shall be occupied by at least one person 55 years of age or older,” and that “[t]he signage, advertising, park rules, regulations, rental agreements and leases for spaces in a Senior Mobilehome Park in the MHP2 Overlay District shall state that the park is a senior park.” Among its findings accompanying the Ordinance, the Yucaipa City Council described the need to preserve affordable housing and independent living options for the City's significant senior population,1 as well as to protect the reliance interests of those seniors who had purchased homes in existing senior-housing parks.

Plaintiffs-Appellants Putnam Family Partnership, Mission Valley Oaks, Caravan Estates, and Dejager Children's Trust (collectively, “Putnam”), mobilehome park owners that currently operate senior-housing parks in Yucaipa, filed suit, alleging that the Ordinance violated the FHAA by forcing them to discriminate on the basis of familial status, see §3604, and by interfering with their ability to “aid[ ] or encourage[ ]” families with children in the enjoyment of fair housing rights, §3617. Putnam also argued that the Ordinance was preempted by the FHAA because it required Putnam to take action that the FHAA prohibited. See §3615. … The City filed a motion to dismiss for failure to state a claim, arguing that the Ordinance fell within the FHAA's senior exemption, which allows communities that provide “housing for older persons” to exclude families with children. §3607(b)(1). The City contended that, as amended by the Housing for Older Persons Act of 1995 (“HOPA”) and as interpreted by Department of Housing and Urban Development (“HUD”) regulations in 1999, the senior exemption applied to city-zoned senior housing like the Overlay District. Putnam argued that … the senior exemption requires that the housing provider intend to operate senior housing, and Putnam lacked this intent.

The district court granted the City's motion to dismiss, holding that the Ordinance was covered by the federal senior exemption because, under the HOPA amendments, the required intent to provide senior housing need not be that of the private property owner. Because the City enacted the Ordinance, the court held, the required intent to provide senior housing was that of the City rather than Putnam. The court rejected Putnam's arguments to the contrary as based on pre-HOPA language requiring that the owner or manager of the housing entity intend to provide senior housing for the senior exemption to apply. … Putnam timely appealed, repeating its argument that the decision whether to operate senior housing belongs exclusively to the housing provider and, thus, that the intent to provide senior housing which the senior exemption requires must be that of Putnam, not the City. In addition, Putnam contends that the HUD regulations on which the district court relied are inconsistent with the statute or otherwise outside the scope of the agency's authority.

II. ANALYSIS:  


A. Standard of Review.  We review de novo a district court's dismissal for failure to state a claim pursuant to Federal Rule of Civil Procedure 12(b)(6). … We likewise review de novo questions of statutory interpretation ….

B. The Federal Senior Exemption.  As originally enacted, the federal Fair Housing Act prohibited, inter alia, discrimination in the rental or sale of a dwelling on the basis of race, color, religion, sex, or national origin. §3604(a). In 1988, Congress enacted the FHAA, which amended the Fair Housing Act to prohibit discrimination on the basis of familial status. §3604; see also §3602(k) (defining “familial status” as children younger than eighteen living with a parent or legal custodian). The FHAA also provided two exemptions to the new prohibition against familial-status discrimination: the prohibition would not affect local, state, or federal restrictions on maximum occupancy and would not apply to “housing for older persons.” §3607(b)(1). The senior exemption “permit[s] communities satisfying certain requirements to discriminate on the basis of familial status.” Balvage v. Ryderwood Improvement & Serv. Ass'n, 642 F.3d 765, 769 (9th Cir. 2011). The senior exemption is an affirmative defense, for which the defendant has the burden of proving eligibility. Id. at 776 (citing Massaro v. Mainlands Section 1 & 2 Civic Ass'n, 3 F.3d 1472, 1475 (11th Cir.1993)). Moreover, the defendant must show that all requirements for the senior exemption were met at the time of the alleged discriminatory act. Id.

Under the senior-exemption provision as originally enacted in the FHAA, “housing for older persons” included housing “intended and operated for occupancy by at least one person 55 years of age or older per unit.” §3607(b)(2)(C) (1988). The FHAA further stated that,

In determining whether housing qualifies as housing for older persons under this subsection, the [HUD] Secretary shall develop regulations which require at least the following factors:

(i) the existence of significant facilities and services specifically designed to meet the physical or social needs of older persons, or if the provision of such facilities and services is not practicable, that such housing is necessary to provide important housing opportunities for older persons; and

(ii) that at least 80 percent of the units are occupied by at least one person 55 years of age or older per unit; and

(iii) the publication of, and adherence to, policies and procedures which demonstrate an intent by the owner or manager to provide housing for persons 55 years of age or older.

Id.

Focusing on the language in subpart (iii) that eligibility for the senior exemption requires that the owner or manager intend to provide senior housing, several district court cases held that a city could not interfere with a private housing entity's decision whether to meet the senior exemption. Mobile Home Vill. Inc. v. Twp. of Jackson, 3 Fair Hous.-Fair Lending (P–H) ¶16,018 (D.N.J .1995) (holding senior-housing zoning ordinance invalid as applied); Cedar Hills Developers, Inc. v. Twp. of Wyckoff, 2 Fair Hous.-Fair Lending (P–H) ¶15,675 (D.N.J.1990) (same); see also United States v. City of Hayward, 805 F.Supp. 810, 812-14 (N.D.Cal.1992) (city rent control board's decision to reduce rent when mobilehome park owners opened the park to families with children violated the FHAA), rev'd in part on other grounds, 36 F.3d 832 (9th Cir.1994).


In 1995, Congress amended the requirements to qualify for the senior exemption. Under HOPA, “housing for older persons” remains exempt from the prohibition against familial-status discrimination. HOPA replaced the FHAA's definition of “housing for older persons” with a provision defining “housing for older persons” as housing

(C) intended and operated for occupancy by persons 55 years of age or older, and—

(i) at least 80 percent of the occupied units are occupied by at least one person who is 55 years of age or older;

(ii) the housing facility or community publishes and adheres to policies and procedures that demonstrate the intent required under this subparagraph; and


(iii) the housing facility or community complies with rules issued by the Secretary for verification of occupancy, which shall—

(I) provide for verification by reliable surveys and affidavits; and

(II) include examples of the types of policies and procedures relevant to a determination of compliance with the requirement of clause (ii). Such surveys and affidavits shall be admissible in administrative and judicial proceedings for the purposes of such verification.

§3607(b)(2)(C).
The legislative history reveals that the central purpose of the HOPA amendments was the elimination of the FHAA's “significant facilities and services” requirement. See, e.g., S.Rep. No. 104-172, at 2 (1995) (“The purpose of H.R. 660 is to eliminate the burden of the ‘significant facilities and services' requirement in the seniors housing exemption of the Fair Housing Act.”). The House and Senate Judiciary Committee Reports criticized administrative interpretations of that provision that made compliance with the senior exemption difficult and thus limited the availability of senior housing. Id. at 5-6; H.R.Rep. No. 104–91, at 2-4 (1995). The Senate Report also expressed Congress's desire to clarify whether housing qualifies for the senior exemption and its general purpose “to preserve housing for older persons.” S.Rep. No. 104-172, at 2, 6.

HOPA also removed the FHAA's requirement that the intent to provide senior housing demonstrated in published policies and procedures must be that of the “owner or manager.” In addition, HOPA specified that the duty to publish and adhere to such policies and procedures lies with the “housing facility or community.” §3607(b)(2)(C)(ii). Unlike with the elimination of the “significant facilities and services” requirement, however, the legislative history does not offer a reason for the deletion of the reference to “owner or manager.” Nor do the statute or the committee reports define “housing facility or community” or otherwise explain why that phrase was added.


In 1999, HUD issued regulations interpreting the amended senior exemption. The agency defined “housing facility or community” as “any dwelling or group of dwelling units governed by a common set of rules, regulations or restrictions.” 24 C.F.R. §100.304(b). As non-exclusive examples, HUD listed a condominium association, a cooperative, property governed by a homeowners' association, leased property under common private ownership, a mobile home park, a manufactured housing community, and, most notably for this case, “[a] municipally zoned area.” The HUD regulations also explained how a housing facility or community could satisfy the senior exemption's requirement that it “publish and adhere to policies and procedures that demonstrate its intent to operate as [senior] housing.” §100.306. In an appendix to the final rule intended “to provide guidance to housing facilities or communities in applying these HUD requirements,” the agency listed specific examples of how various facilities and communities could meet this intent requirement. 64 Fed.Reg. 16324, 16331, 16332 (Apr. 2, 1999). One such example dealt with a zoned area:

An area zoned by a unit of local government as “senior housing” satisfies the intent requirement if:

(1) Zoning maps containing the “senior housing” designation are available to the public;

(2) Literature distributed by the area describes it as “senior housing”;

(3) The “senior housing” designation is recorded in accordance with local property recording statutes; and

(4) Zoning requirements include the 55–or–older requirement or a similar provision.

Id. at 16332 ex.2. The appendix also explained that, overall, the regulations were intended to reflect HOPA's goal of “protect[ing] senior housing.” Id. at 16325.

C. The Validity of the City of Yucaipa's Ordinance

1. Does the Ordinance Violate the FHAA?  Putnam contends that the Ordinance violates the FHAA by requiring that Putnam discriminate against families with children and by interfering with its ability to aid such families in the exercise of their fair housing rights. As described above, however, discrimination on the basis of familial status does not violate the FHAA if the federal senior exemption applies because the FHAA's ban on such discrimination does not apply to “housing for older persons.” §3607(b)(1). If the requirements for the senior exemption are met, any limits that the Ordinance places on Putnam's ability to sell units in its mobilehome park are lawful under the FHAA and Putnam has thus failed to state a claim for violation of the FHAA.


Putnam contends that the federal senior-exemption requirements are not met if the “on-site housing provider” lacks the intent to operate senior housing, and, thus, that the senior exemption does not apply when a city forces an unwilling housing provider to operate senior housing.3

The City counters that the senior exemption does not require that the housing provider has the intent to operate senior housing; when a city seeks to provide senior housing through the exercise of its zoning authority, the intent to provide senior housing can be that of the city itself. As long as the other requirements for the senior exemption are met, the City asserts that any discrimination against families with children that results from the Ordinance does not violate the FHAA.


a. The Relevant Intent.  The question of whether the federal senior exemption can apply when the intent to provide senior housing is that of a city is apparently one of first impression in the courts of appeals. By including “[a] municipally zoned area” as an example of a “housing facility or community” that can qualify for the senior exemption, the HUD regulations clearly allow city-zoned senior housing like the City's Overlay District. Further, HUD has explained that a housing facility or community satisfies the senior exemption's intent requirement if, inter alia, “[z]oning requirements include the 55–or–older requirement” and “[z]oning maps containing the ‘senior housing’ designation are available to the public.” These actions reflect the City's intent to provide senior housing, because they are actions that the City undertakes.

We will defer to an agency's interpretation of a statute that it is charged with implementing if the statute is ambiguous and the agency's interpretation is reasonable. Chevron. v. Natural Res. Def. Council, 467 U.S. 837, 842-43, (1984). A statute is ambiguous if Congress has not “directly spoken to the precise question at issue.” Id. at 842. We routinely “defer to HUD's reasonable interpretation of the FHA[A].” Balvage, 642 F.3d at 775 (citing Meyer v. Holley, 537 U.S. 280, 287–88 (2003)).4

In determining whether a statute is ambiguous, we apply the traditional tools of statutory construction, including looking to the plain meaning of the text or the underlying purpose of the statute. See Chevron, 467 U.S. at 843 n.9.


The FHAA's senior-exemption provision, as amended by HOPA, refers to “intent” in two places. First, the statute requires that housing be “intended and operated for occupancy by persons 55 years of age or older,” §3607(b)(2)(C), but does not explain whose intent to provide senior housing is required. Second, the statute requires that “the housing facility or community publishes and adheres to policies and procedures that demonstrate the intent required under this subparagraph,” §3607(b)(2)(C)(ii). This second reference to “intent” clarifies that the intent to provide senior housing must be that of the “housing facility or community.”5

Putnam contends that, as a linguistic matter, a city cannot qualify as a “housing facility or community.” Whatever the lexical merits of this argument, it is not dispositive of the issue of whether a city's intent to provide senior housing can trigger the federal senior exemption. Even if the city as a whole is not a housing facility or community, a municipally zoned area which the city created can be. Further, as the district court recognized, “[b]ecause the Ordinance creating the municipally zoned area was enacted by the City, the relevant inquiry is the intent of the City.” Just as the intent of a mobilehome park might be the intent of the company that owns the park or the intent of the residents who live there, the intent of a municipally zoned area is the intent of the city that created it. The City made the decision to zone the area as senior housing and provided the common set of rules that made it a community. Thus, the more precise question is whether the Overlay District which the City created can qualify as a “housing facility or community.”


Neither the statute nor the committee reports on HOPA define “housing facility or community.” We need not consider what this phrase could mean in the abstract, however, as the text and history of the senior-exemption provision provide some clarification as to what it means in this context. A “housing facility or community” must be able to “publish[ ] and adhere[ ] to policies and procedures that demonstrate the intent” to provide senior housing, §3607(b)(2)(C)(ii), and must be able to “compl[y] with rules issued by the Secretary for verification of occupancy,” §3607(b)(2)(C)(iii). Further, the universe of entities that can qualify as housing facilities or communities must be broader than the owners or managers of the housing that will be operated as senior housing, because HOPA added “housing facility or community” when it deleted the FHAA's requirement that “an intent by the owner or manager to provide [senior] housing” be demonstrated for the senior exemption to apply.


The natural reading of “housing facility or community” is a group of dwellings bound together by shared characteristics, such as a common set of rules or a shared governing structure. In the context of the senior exemption, the relevant shared characteristic would be a common set of rules that determine who can rent or buy one of the dwellings. As amended by HOPA, the FHAA does not address whether the residency rules for the dwellings within the housing facility or community must be adopted internally or can instead be imposed by a city through the exercise of its zoning authority. Moreover, the statute is silent as to situations in which various actors affiliated with the housing disagree over whether it should operate as senior housing—for example, when a condominium association wants to operate as senior housing but some of the individual owners of the condominiums do not.


The senior-exemption provision's requirement that “the housing facility or community publishes and adheres to policies and procedures that demonstrate the intent” to provide senior housing makes clear that “housing facility or community” also refers to the entity with the power to issue and enforce age restrictions. §3607(b)(2)(C)(ii).6 The statute does not place limits on or otherwise explain what kind of entity can exercise this power; we know that entities other than the owners or managers of the housing that will be operated as senior housing can do so, but Congress has provided no further guidance.7

As amended by HOPA, the FHAA thus does not expressly address whether a city's intent can qualify housing for the senior exemption. Nothing in the text or the relevant legislative history either clearly permits or precludes a determination that the required intent comes from a city.8

The public policy underlying the FHAA does not conclusively favor one reading of the statute. As a general matter, the primary goal of the FHAA is to limit discrimination in the housing arena, and senior housing is a permissible exception to the rule. Yet the FHAA created the senior exemption at the same time as the prohibition on familial-status discrimination. Furthermore, HOPA, which passed both Houses of Congress nearly unanimously, focused on the “need to preserve housing for older persons” in expanding the availability of the federal senior exemption. S.Rep. No. 104–172, at 6. Finally, deference is particularly appropriate when we are dealing with interpretive decisions that Congress would likely have chosen to delegate to the agency. Congress may well prefer to delegate the task of balancing competing policies and interests, especially when (as with seniors and families), both are popular.


Considering both the text and the underlying purpose of the FHAA, as amended by HOPA, we conclude that Congress has not “directly spoken to the precise question at issue.” Chevron, 467 U.S. at 842. Instead, Congress likely “did not actually have an intent,” id. at 845, regarding senior housing zones when it enacted HOPA. Therefore, we defer to HUD's definition of “housing facility or community” as “any dwelling or group of dwelling units governed by a common set of rules, regulations or restrictions,” and its inclusion of a “municipally zoned area” as an example, to the extent that the definition is reasonable. See 24 C.F.R. §100.304(b).


Municipally zoned senior housing is consistent with Congress's efforts in enacting HOPA to “preserve housing for older persons.” S.Rep. No. 104-172, at 6. Further, such zoning policies do not undermine the FHAA's protection of families with children. Especially when the housing entities within the zoned area already operate as senior housing, municipal zoning does not represent as significant an expansion of the federal senior exemption as Putnam fears. Here, the City must ensure that the Overlay District meets the fairly rigorous statutory requirements of maintaining an eighty-percent senior population, publishing and adhering to policies, and complying with occupancy verification rules, see §3607(b)(2)(C), and that the Overlay District does so in advance of engaging in what would otherwise be discriminatory conduct, see Balvage, 642 F.3d at 776.


Allowing the intent to provide senior housing to be that of a city still ensures that such operation is, in fact, intentional—that the true reason for the exclusion of families with children is to provide senior housing, rather than animus against families with children. As long as the decision to provide senior housing is intentional, whether that intent belongs to a city or a housing provider is irrelevant. Moreover, the most important aspect of the intent requirement is that the intent be demonstrated in published policies, §3607(b)(2)(C)(ii), which give notice to tenants and potential tenants and ensure that age requirements are applied consistently. Ordinance 289 satisfies this purpose.

b. HUD's Authority:  Putnam also argues that, apart from issues of ambiguity or reasonableness, we should not consider the HUD regulations because Congress did not grant the agency authority to define “housing facility or community.” Congress has invested the HUD Secretary with rulemaking authority, §3535(d), and with the general “authority and responsibility for administering this Act,” §3608(a). Although Congress did not expressly direct HUD to define “housing facility or community,” Congress did not define that phrase itself, and as the Supreme Court recognized in Chevron, “[s]ometimes the legislative delegation to an agency on a particular question is implicit rather than explicit,” 467 U.S. at 844. Moreover, HOPA instructed HUD to illustrate how a housing facility or community could demonstrate the intent to provide senior housing. §3607(b)(2)(C)(iii)(II). HUD's Example 2, which explains that a housing community satisfies the intent requirement if, inter alia, “[z]oning requirements include the 55-or-older requirement,” is an exercise of this expressly delegated authority.


Moreover, HOPA did not limit HUD's regulatory authority regarding the senior exemption to the extent that Putnam contends. HOPA deleted language directing HUD to develop regulations to “determin[e] whether housing qualifies as housing for older persons,” but the amended law still provides for agency involvement in setting qualifications for the senior exemption by directing HUD to issue rules for verification of occupancy and to provide examples of policies and procedures that would satisfy the intent requirement. §3607(b)(2)(C)(iii). Although the legislative history shows that a major purpose of the HOPA amendments was to overturn administrative interpretations of the FHAA's “significant facilities and services” requirement that Congress believed were unduly limiting eligibility for the senior exemption, the remedy was removing that requirement rather than cabining HUD's general authority to issue regulations. …
III. CONCLUSION.  Because the FHAA, as amended by HOPA, is silent on the issue of whether municipally zoned senior housing can qualify for the senior exemption, we defer to HUD regulations allowing for such housing as a reasonable interpretation of the statute. We therefore AFFIRM the district court's judgment.

(  (  (  (  (  (  (
D.  “Handicap” under FHA §3602(h)

BAXTER v. CITY OF BELLEVILLE, ILLINOIS

  720 F. Supp. 720 (S.D.Ill. 1989)

WILLIAM D. STIEHL, UNITED STATES DISTRICT JUDGE:  This matter is before the Court on plaintiff’s motion for preliminary injunction. Plaintiff, Charles Baxter, seeks injunctive relief against the defendant, City of Belleville, Illinois (City), requiring the City to allow Baxter to open a residence intended to house persons with Acquired Immune Deficiency Syn​drome (AIDS). Baxter claims that his rights under the Fair Housing Act ... have been violated by the City’s refusal to grant him a special use permit for the property in question.

I.  BACKGROUND. ... Baxter filed an application with the Belleville Zoning Board for a special use permit for a residence he desires to establish ... to provide housing for AIDS infected persons. ... [T]he Zoning Board  voted to recommend that Baxter’s request be denied. That recommendation was then presented to the Belleville City Council [and] Baxter’s request  for a special use permit was denied by a 9 to 7 vote of the Council... .

II.   FINDINGS OF FACT.  
A.   BAXTER’S REQUEST FOR A SPECIAL USE PERMIT

   
1.  Application.  ... Baxter signed a one‑year lease as lessee for the property known as 301 South Illinois Street, Belleville, Illinois. ... After experiencing some difficulty over an acceptable corporate name, Baxter formed a not‑for‑profit corporation named Baxter’s Place to operate the property. He called the residence he hoped to establish: “Our Place.”  [He then] filed an application for a special use permit for the property.   On the application, ... which requests the applicant to detail the “nature of the proposed use, ... the type of activity, manner of operation, number of occupants...”, Baxter listed the following:

1.  Hospice for Terminally Ill Patients

2.  Structured supervision

3.  limited excess [sic] to public

4.  No more then [sic] 7

... Under that part of the application entitled “Recommendation of Zoning Administrator,” the following appears: 

 If such a facility is needed in Belleville, this property would serve the purpose.

   





S/Stan Spehn

2.  Zoning Board Hearing. ... Baxter’s counsel made a lengthy presentation to the Board including traffic and parking impact, availability of local medical facilities, current zoning of the property and a description of the location.  She told the Board that no one in the area opposed the special use request. ... However, not until the end of the  presentation to the Zoning Board was it revealed that the residents of Our Place would be AIDS patients.

The Board members asked Baxter a number of questions, including whom he intended to house in the facility.  Baxter told the Board that he would be housing AIDS patients. The majority of the questions asked of Baxter concerned the members’ fear of AIDS. The questions included: how potential residents would be screened; supervision of the residents; effect on the junior high school across the street; how Baxter would handle sanitation, including disposal of body fluids; why he chose Belleville for the residence; needs in Belleville for such a residence; and, whether Baxter, himself, was homosexual or had tested positive for the Human Immunodeficiency Virus (HIV).

Baxter informed the Board of his extensive history of providing in‑home care for critically ill patients, including AIDS patients in the final stages of their disease. He spoke of three persons in Belleville who were HIV‑infected and homeless and of Red Cross statistics to the effect that there are 3000 HIV‑positive cases in Madison and St. Clair  Counties. He also told the Board that he personally had spoken with the Superintendent of Schools about his plans for Our Place, and that the Superintendent had said that he had no problem with the residence plans.  Baxter told the Board that AIDS persons deserved to live with dignity so that they could die with dignity. Two persons then spoke on behalf of Our Place. One was a person with AIDS, and the other was the sister of an AIDS patient whom Baxter had cared for until his death. ...  No opposition was raised by any member of the audience. The Board voted unanimously to recommend to the Board of Aldermen that Baxter’s request for special use permit be denied.

The City designated Frank Heafner, one of the members of the Zoning Board, to testify on behalf of the Zoning Board. He testified that one of the important reasons the Board recommended denial of the permit was that Our Place would be close to a junior high school. The Board was also concerned with the potential change in property values in the area, and that people might stay away from that part of Belle​ville. He also stated that the Board was concerned with Baxter’s lack of qualifications and they were uncertain how he was going to accomplish his plans. Heafner testified that it was the belief of the Board that Baxter would need more training, although he was not able to say exactly what training would be necessary to satisfy the Board’s concerns. The Board members also expressed concern about the potential spread of AIDS through residents who might be intravenous drug users and homosexuals.

Heafner testified that he did not recall that the Board made any actual determinations with respect to the following, although these factors were listed on the advisory report of the Zoning Board: 

A. The proposed variance is not consistent with the general purposes of this Ordinance; and,

 B. Strict application of the district requirements would not result in great practical difficulties or hardship to the applicants, and would not prevent a reasonable return on the property; and,

 C. The proposed variance is not minimum deviation from such requirements that will alleviate the difficulties and hardship and would not allow a reasonable return on the property; and,

 D. The plight of the applicants is not due to peculiar circumstances; and,

 E. The peculiar circumstances engendering this variance request are applicable to other property within the district, and therefore, a variance would not be an appropriate remedy; and,

 F. The variance, if granted, will alter the essential character of the area where the premises in question are located, and materially frustrate implementation of the municipality’s comprehensive plan.


3. City Council Meeting. The Belleville City Council considered Baxter’s request for a special use permit at its regular meeting [two weeks later]. Alderman Koeneman of the 6th ward, where 301 South Illinois is located, made a motion to overturn the recommendation of the Zoning Board. The motion was seconded by Al​derman Seibert, of the same ward. ...

Thomas Mabry, a Belleville alderman, was designated by the City to testify on behalf of the City Council. He stated that the majority of the  questions from the aldermen were addressed to how the facility would be run and concerns of the aldermen about AIDS. He also testified that the City Council was concerned with the fact that Our Place would affect property values; that many of the residents would be intravenous drug users; and that the facility is located across the street from a junior high school.

   Mabry stated that the main factors in his voting to refuse the special use permit were: (1) Baxter did not convince him that Baxter had the ability to run or fund the facility; (2) Baxter did not have sufficient medical or counseling background to run the facility; (3) Baxter did not have a plan for proper sanitation, specifically, disposal of items that would come into contact with the AIDS virus; and, (4) his major concern was the location of the residence ‑‑ in a commercial area, in close proximity to both a ju​nior high school and a grade school.

   He also testified that he understood Baxter’s intent to be to establish a residence for seven HIV‑ infected persons, but that during the meeting Baxter changed the number of prospective residents to four, of whom only two could be in the critical stages of the disease.  Mabry admitted that he did not know of Baxter’s medical background.  Mabry has served on both the City Council and the Zoning Board.  He stated that the Council generally votes unanimously, and if the two aldermen for the ward in which the applicant property is located vote in favor of a variance, special use permit, or other zoning change, the other aldermen will vote with them. Mabry further testified that he could not recall an instance in which a request that was supported by the two aldermen of the ward in which the property was located had been denied by the Council.

  Arthur Baum, Belleville City Clerk, testified that he was present at the City Council meeting, and confirmed Mabry’s testimony as to the nature of the questions asked by the aldermen, and their con​cerns. Baum understood Baxter’s intended use of the facility to be for the housing of terminally ill AIDS patients in the last stages of their disease. He stated that no one on the Council referred to any medical authorities or experts, and that to his knowledge none were consulted by the Council. He further testified that there was no specific determination by the Council as to the health and safety issues, al​​​​though the vote indicated the Council’s position. Baum testified that the aldermen made it clear that they were con​cerned about and feared the spread of HIV into the community if Our Place were allowed to open.  Baum testified that he has been City Clerk for ten years, and that he does not know of any other instance during that time when the Council voted against a request supported by the two aldermen of the ward in which the property was located.

B.  BAXTER’S MEDICAL BACKGROUND.  Baxter has been a home healthcare provider for fifteen years. His general responsibilities included bathing, feeding, hygiene, administering all medications but injections, cleaning and dressing sores, changing linen, laundry duties, and cooking. He receives referrals from social workers and nursing agencies and is registered with a number of health care organizations. Among those he has cared for were three AIDS patients in the last stage of the disease.

   He became interested in caring for AIDS patients in 1987. Since that time he has received train​ing in AIDS patient care from St. Elizabeth’s Hospital in Belleville. He studied with an infectious control nurse on obstruction of the virus, self‑protection and hygiene. As part of this study, he received written materials on AIDS to review. He also received instruction on the proper terminology related to HIV infections, clinical analysis, methods of transmission and elimination of the risk of transmission. He has completed the first two parts of three of an organized training program on AIDS at St. Elizabeth’s. He did not complete the third part because he left to care for an AIDS patient.

C.  MEDICAL EVIDENCE.  Plaintiff’s expert, Robert L. Murphy, M.D., testified at length and in great detail as to the genesis, transmission and physiological development of the Human Immunodeficiency Virus, commonly referred to as “HIV.” Dr.  Murphy is a full‑time Assistant Professor at Northwestern University Medical School, and is the Director of the AIDS Clinic and AIDS Clinical Research and Treatment Facility at Northwestern Memorial Hospital, Chicago, Illinois. He is a clinical coordinator for the AIDS Biopsychosocial Center at Northwestern University Medical School and Director of the Sexually Trans​mitted Disease Clinic at Memorial Hospital. He is also a medical consultant to the Center for Disease Control ‑‑ Midwest Regional STD (Sexually Transmitted Disease) Training Center.  The Court finds that Dr. Murphy  is qual​ified as an expert in the field of sexually transmitted diseases.

The City did not attempt to refute or rebut Dr. Murphy’s testimony by offering its own expert. The Court, therefore, makes the following findings with respect to HIV, and its transmission: 

1. The Human Immunodeficiency Virus ‑‑ Strain 1, a retrovirus, was not known in the United States before 1977. The identification of the virus did not occur until 1984. The difficulty in identifying the virus and its relationship to AIDS has resulted in some confusion as to the proper nomen​clature. AIDS is the end of the spectrum of the HIV infection, and was the name originally given to the disease by the National Center for Disease Control in Atlanta (CDC) before scientists knew that the source of AIDS was HIV infection. ...

2.  There are only three known methods of transmission of the HIV infection: through the exchange of body fluids in sexual intercourse; exposure to infected blood products; and, trans​mission interutero from an infected mother to a fetus, or, after birth, through breast milk. Except for transmission through breast milk, all are well‑documented.

3.  HIV is a very difficult virus to transmit. The virus is encapsulated in a fragile “envelope.” It cannot survive outside of white blood cells, and if exposed to the air, it will die. Soap, 130 degrees F tap water and common household detergents all kill the virus. The disease is even difficult to transmit during intercourse. The transmission rate of HIV is 1 in 500 sexual encounters, in comparison to the transmission rate of gonorrhea, 1 in 4, and in herpes, 1 in 2 exposures with active lesions.

4. The risk of infection from exposure to blood products is highest among healthcare providers, primarily resulting from penetrating blood contact through needle punctures or blood splash. The CDC p​laces the risk of transmission to healthcare providers at a rate of .004 of individuals exposed to contaminated blood. Of the 15 million healthcare providers in the United States, there are only 16 documented cases of HIV infection from exposure at work. The CDC has further determined that other individuals who are subjected to infected blood are at no risk of infection. This includes police officers and paramedics. In addition, since the HIV antibody test became available in 1985, there has been no medical evidence of transmission of the virus among household members with an HIV‑positive resident. There also is no medical evidence of transmission through saliva.

5.  An HIV‑positive individual is infectious from the first day of contracting the disease, and immunological deterioration begins on the first day of his becoming infected with HIV. However, there may be a long period of time after contracting HIV when the patient feels fine and is typically asymptomatic. At some point, however, the immune system becomes implicated and symptoms occur. In addition, once the immune system has sufficiently broken down, a host of opportunistic tumors and infections may occur within other systems....  It is at this point that the disease has progressed to one of the diagnostic stages of either AIDS Related Complex (ARC) or AIDS.

6. The depressed immune system of the HIV patient  makes him vulnerable to infection from ubiquitous bacterium, fungi and virus. In the HIV patient, these commonly occurring organisms are able to overrun the HIV patient’s weakened body system. The most common of these infections are pneumocystis carinii pneumonia (PCP); cytomegalovirus (CMV) which may lead to blindness; cryptococcus which causes inflammation of the meninges leading to meningitis or dementia; and mycobacterium avium‑intracellular (MAI) which is related to tuberculosis. All of these infections,  except MAI, are ubiquitous, are not transmitted from one person to another, and are commonly present in nature. MAI, although infectious, is easy to diagnose and, with therapeutic treatment is rendered  non‑communicable within two weeks.

7. The CDC has set forth policy guidelines of universal precautions to be used by healthcare providers. The precautions necessary for HIV households, however, are minimal, and include the use of disposable gloves and disinfection of blood and body fluid spills with diluted bleach.

   
Based on the conclusive medical evidence presented, the Court finds that persons who are HIV‑positive pose no risk of its transmission to the community at large.

  
D. BAXTER’S INTENDED USE OF OUR PLACE.  It is evident from Baxter’s testimony that his intention for Our Place, has, from its inception, been to offer housing to persons who are HIV‑positive, homeless, and in the later stages of the disease, but still able to care for themselves. However, throughout the evidentiary hearing the parties used the terms “AIDS” and “HIV‑positive” interchangeably, although it is clear from the medical evidence before the Court that not all persons who are HIV‑positive have progressed to the AIDS stage of the disease. In an effort to minimize confusion with respect to the Court’s discussion of this deadly disease, it will be referred to as HIV, understanding AIDS to be included in that term. 

III.  CONCLUSIONS OF LAW 

1. Baxter’s Standing to Sue.  Before reaching the merits of the injunctive relief sought, the Court must first be persuaded that the plaintiff has standing to bring this action....  In his complaint, Baxter asserts that the City of Belleville “has refused to allow plaintiff to open a residence for persons with AIDS who need a home, and thus violated plaintiff’s rights under the federal Fair Housing Act.”



(a) Fair Housing Act.  Among the stated purposes for the [1988 FHA] amendments were the Congressional interest in expanding the Act to allow private litigants the right to challenge alleged discriminatory housing practices, and including handicapped persons.  Plaintiff asserts that his rights under §3604(f)(1) ... have been violated by the City’s refusal to grant him a special use permit and thereby allow him to open the residence to house up to seven persons with AIDS.  ... The main thrust of section (f)(1) is to prohibit discrimination in housing based upon handicap. Therefore, the Court must determine whether persons infected with HIV are handicapped within the meaning of the statute.  

 


(i) Determination of Handicap Under the Act. [The court noted that the 1988 Amendments were modeled after the Rehabilitation Act].  It is clear from its legislative history that Congress intended to include among handicapped persons those who are HIV‑positive.

[The 1988 FHA Amendments are] a clear pronouncement of a national commitment to end the unnecessary exclusion of persons with handicaps from the American mainstream. It repudiates the use of stereotypes and ignorance, and mandates that persons with handicaps be considered as individuals. Generalized perceptions about disabilities and unfounded speculations about threats to safety are specifically rejected as grounds to justify exclusion. ... People with Acquired Immune Deficiency Syndrome (AIDS) and people who test positive for the AIDS virus have been evicted because of an erroneous belief that they pose a health  risk to others.  All of these groups have experienced discrimination because of prejudice and aversion – because they make non‑handicapped people uncomfortable. [The amendment] clearly prohibits the use of stereotypes and prejudice to deny critically needed housing to handicapped persons. The right to be free from housing discrimination is essential to the goal of independent living.  

Although Congress spoke in terms of persons with AIDS and “people who test positive for the AIDS virus,” notwithstanding the problems with nomenclature, the legislative history supports a finding that Congress intended to include persons with HIV within the definition of handicapped.

   
In School Board of Nassau County v. Arline, 480 U.S. 273 (1987), the Supreme Court declined to determine whether a carrier of AIDS, that is an HIV‑positive person, would fall within the definition of handicap under the Rehabilitation Act. The plaintiff in Arline was a tuberculosis victim, and not HIV‑positive. Subsequent courts, however, have addressed the application of the Rehabilitation Act to persons with HIV, and have found that those with ARC and AIDS are handicapped under the Act.

   
Chief Judge Foreman of this District has previously held that a seven year old student with ARC was handicapped within the meaning of the Rehabilitation Act of 1973. Robertson [v. Granite City Community Unit School Dist. 9, 684 F. Supp. 1002, 1006-07 (S.D. Ill. 1988)]. Similarly, the district court in [Doe v. Dolton Elementary School Dist. No. 148, 694 F. Supp. 440, 445 (N.D. Ill. 1988)] held that a student with AIDS is handicapped and entitled to the protection of the Rehabilitation Act.  In Dolton, the court stated: “Surely no physical problem has created greater public fear and misapprehension than AIDS. That fear includes a perception that a person with AIDS is substantially impaired in his ability to interact with others, e.g., to attend public school. Such interaction is a major life activity.” 694 F. Supp. at 444. Similarly, the inability to reside in a group residence due to the public misapprehension that HIV‑positive persons cannot interact with non‑HIV‑infected persons adversely affects a major life activity. The Court therefore finds that persons who are HIV‑positive are handicapped within the meaning of the FHA. [The court also held that Baxter was an appropriate person to bring the suit to preserve the rights of people with HIV to live at Our Place.] …


3.  Evidence of Baxter’s Likelihood of Success.  ... There are two methods of showing a violation of § 3604. The first method is commonly referred to as an “intent” case. That is, plaintiff need only show that the handicap of the potential residents at Our Place, a protected group under the FHA, was in some part the basis for the City’s action.  The evidence adduced at the hearing supports plaintiff’s claim that irrational fear of AIDS was at least a motivating factor in the City’s refusal to grant Baxter’s special use permit. Furthermore, due to that fear, the City’s actions were both intentional and specifically designed to prevent persons with HIV from residing at Our Place. Therefore, plaintiff has established a sufficient likelihood of success on the merits with respect to his “intent” case to entitle him to injunctive relief....  

4.  Exclusion Pursuant  to §3604(f)(9).  The City asserts that its actions did not violate the FHA because they were made in accordance with the provisions of §3604(f)(9)....  The City contends that Our Place constitutes a direct threat to the health or safety of others. In support thereof the City cites the fact that 301 South Illinois is across the street from a junior high school and near a grade school. In addition, the City focuses on the fact that HIV can be transmitted by illegal drug users, a group specifically excluded from the definition of handicap under §3602(h).

   
The Court has found ... that the scientific and medical authority is that HIV‑positive persons pose no risk of transmission to the community at large. The City has asserted that the risk of secondary infections, to which the HIV‑infected individual is subject, pose a substantial health risk. However, of the secondary infections, only MAI is transmissible to the community at large. .... Standing alone, this is an insufficient health concern to warrant the City’s refusal to allow Baxter’s special use under the exclusion of §3604(f)(9).  Furthermore, the fear that intravenous drug users would pose a threat to the community, under the facts of this case, is unfounded. Baxter testified that he would, through a screening process, not accept current illegal drug users as residents at Our Place. Therefore, the Court finds that the exclusions of §3604(f)(9) do not support the City’s actions. ...   


(  (  (  (  (  (  (
DISCUSSION QUESTIONS

98:  §3602(h) has three parts.  What is the purpose of each?

99:  §100.201 of the regulations elaborates on the definition provided by the statute.  Using both the statute and the regulation, make arguments about whether the statute protects a person who has tested positive for HIV but has had no symptoms of any HIV-related illness.  What arguments does Baxter make about why persons with HIV are covered by the statute?  

100:  What was the evidence of intentional discrimination in Baxter?  Was it sufficient to support the outcome?
FRANKLIN BUILDING CORP. v. CITY OF OCEAN CITY

946 F.Supp. 1161 (D.N.J. 1996)  

ORLOFSKY, District Judge.  Plaintiff Franklin Building Corp. ... has filed this action, on its own behalf and on behalf of several “John Doe” plaintiffs, against the City of Ocean City ..., the City Council of the City of Ocean City ..., the City Administrator, and several members of the Council both in their official and individual capacities.  Franklin alleges that, by failing to pass a “resolution of need,” the Council wrongfully blocked Franklin’s proposed housing project.1 
  
Plaintiff principally alleges that the Council’s failure to approve its request for a “resolution of need” constituted a violation of the Fair Housing Amendments Act of 1988.  Plaintiff also claims that defendants violated Section 504 of the Rehabilitation Act of 1973, denied the plaintiffs equal protection and due process of law, violated 42 U.S.C. §1983, violated the New Jersey Constitution, New Jersey’s Municipal Land Use Law, and New Jersey’s Law Against Discrimination, and tortiously interfered with Franklin’s prospective economic advantage. ... Plaintiffs seek declaratory, and injunctive relief, as well as compensatory damages.

  
Plaintiff ... has moved for partial summary judgment on the issue of defendants’ liability under the FHAA... .  Defendants oppose Franklin’s motion and have filed a cross-motion for partial summary judgment seeking to dismiss plaintiffs’ claims based upon the FHAA and all claims against the individual defendants.  These partial summary judgment motions require this court to determine the proper scope of a municipality’s duties under the FHAA when presented with an application for a “resolution of need” ..., and whether the City Council of Ocean City breached those duties in its consideration of Franklin’s proposed housing project for seniors.  In addition, defendants’ cross-motion for partial summary judgment presents the question whether the defendants who are named in their individual capacities are insulated from liability by absolute legislative immunity or qualified immunity.

  
While a number of Circuit Courts of Appeals have addressed the FHAA in the context of denials of zoning variances or conditional use permits, this appears to be a case of first impression insofar as it presents the question whether a municipality’s failure to approve a “resolution of need,” which precedes a zoning board decision, violates the FHAA.


How our society provides for its elderly is among the most sensitive of contemporary issues.  The so-called “graying of America” has led commentators to question seriously whether sufficient facilities exist to serve this rapidly growing sector of our population. Health care concerns often dominate the debate.  However, considerable effort has been expended researching the availability of appropriate housing for the elderly.  ...

   
Franklin contends that the actions of the City Council of Ocean City have reduced the housing options that would otherwise have been available for New Jersey’s elderly.  Ocean City contends that Franklin’s proposal would not adequately have addressed the real housing needs of senior citizens, and that its opposition to the resolution of need was based upon a legitimate belief that Franklin’s proposal would not have addressed the need for elderly housing.  Because the summary judgment record is inadequate to resolve the issue of whether the Council’s conduct violated the FHAA, partial summary judgment as to this issue must be denied.  Although the applicability of the doctrine of legislative immunity to the facts of this case presents a close question, which I have resolved in plaintiff’s favor, defendants’ cross-motion to dismiss all claims against the Council members in their individual capacities will nevertheless be granted on the basis of the defendants’ qualified immunity. ... 

I.  Facts.  Franklin Building Corporation contracted to purchase the Flanders Hotel in Ocean City, New Jersey, with a view to converting the hotel into an “age restricted” rental property. Franklin proposed to accept only tenants aged 55 and over and planned to set aside approximately twenty percent of the project’s units for low and moderate income families. Franklin applied to the City Council of Ocean City for a “resolution of need,” without which it could not secure financing from the New Jersey Housing and Mortgage Finance Agency (“NJHMFA”).  Franklin alleges that this financing was critical to the success of its planned renovation of the Flanders. Franklin further contends that the City Council was aware that “it could not ... go forward with the proposed project” without NJHMFA financing.  


When the approval of the “resolution of need” was moved before the Council, after several months and two public hearings, it failed to receive a second, thereby effectively defeating Franklin’s application.  Faced with no possibility of obtaining NJHMFA-backed financing, Franklin abandoned the Flanders Hotel project. …

III.  Discussion:  


A.  Standing.  Defendants contend that Franklin lacks standing to sue under the Fair Housing Act. ... Generally, one cannot assert the rights of third parties in a suit in federal court. However, the Supreme Court has concluded that the Fair Housing Act extends standing to any party who can demonstrate injury in fact, the Article III minimum threshold for standing.  See Havens Realty Corp. v. Coleman, 455 U.S. 363, 377-78 (1982).  Indeed, under the FHAA, a plaintiff builder may assert the rights of third-party “John Does” who allegedly would have benefited from the proposed housing.  Hovsons, Inc. v. Township of Brick, 89 F.3d 1096, 1100 n.2 (3d Cir.1996).

Notwithstanding this clear mandate to interpret the standing requirement broadly in cases brought under the Fair Housing Act, defendants contend that Franklin lacks standing because it is “not within the class of persons intended to be protected by Congress in enacting the Fair Housing Act,” since it did not intend to lease units in its finished project to “handicapped” older adults. The standing requirement focuses upon the allegations of the complaint. ... Franklin has alleged that defendants discriminated on the basis of handicap, namely, the misperception that the potential residents of the Flanders Hotel project would be incapable of independent living because of their age, and that Franklin has suffered economic injury as a result of this discrimination.  To require more from Franklin to confer standing would transform the standing inquiry into a judgment on the merits.  If the intended tenants of Franklin’s proposed housing project do not fit within the definition of handicapped persons, plaintiffs cannot prevail on the merits.  This, however, is beyond the scope of this court’s inquiry into the question of plaintiffs’ standing.

  
Defendants further contend that Franklin lacks standing because it has no continuing economic interest in the Flanders Hotel project.  Defendants rely upon Nasser v. City of Homewood, 671 F.2d 432, 437-38 (11th Cir.1982), for the proposition that Congress did not intend “to entrust the enforcement of the Fair Housing Act” to developers who suffered only economic injury and whose project was no longer “viable” when suit was filed.

  
Notably, although Nasser was decided approximately one month after the Supreme Court’s decision in Havens Realty, the Eleventh Circuit makes no mention of that case.  Thus, it is not immediately clear that Nasser ‘s view of the proper extent of standing under the Fair Housing Act entirely comports with more recent cases.  If there is, indeed, any conflict, this court must follow Hovsons.

  
Moreover, Nasser is easily distinguished from Hovsons and the present case.  The basis for denying plaintiffs standing in Nasser was the absence of any “allegation of interference with the plaintiffs’ rights or that [the plaintiffs] have aided or encouraged any other person in the exercise or enjoyment of any right protected by the Act.”  Franklin in fact alleges that the City of Ocean City illegally discriminated against the “John Doe” plaintiffs on the basis of perceived handicap.  

Finally, defendants contend, in the alternative, that Franklin lacks standing to seek injunctive relief, because it has no continuing interest in the Flanders Hotel project.  In addition to “injury in fact,” Article III requires that the injury be of a kind that will be redressed by a favorable decision. ... A thorough review of plaintiffs’ complaint reveals no allegation of an intention to develop any similar project in the immediate future in the City of Ocean City which would require a “resolution of need.”  Accordingly, I conclude that plaintiffs lack standing to seek injunctive relief.

  
B.  Prima Facie Discrimination.  Having concluded that this case is justiciable, albeit only as to plaintiffs’ claims for damages, I now turn my attention to the merits of the competing motions for partial summary judgment.  The Fair Housing Amendments Act of 1988 extended the protections of the Fair Housing Act to persons with disabilities. ... The Act substantially borrowed its definition of “disability” from Section 7 of the Rehabilitation Act of 1973.9 A similar definition was subsequently incorporated into the Americans with Disabilities Act..., so that cases interpreting the ADA are relevant to this discussion.

  
Franklin does not, indeed, it cannot assert that the John Does are disabled under either the first or second prong of §3602(h).  Instead, Franklin asserts that the John Does are members of the protected class by virtue of “being regarded as having” a disabling impairment.  This third prong of the “disability formula” is designed to combat invidious stereotypes.  According to Judge Posner, a definition of disability that includes “being regarded as disabled,”

although at first glance peculiar, actually makes a better fit with the elaborate preamble to the Act, in which people who have physical or mental impairments are compared to victims of racial and other invidious discrimination.  Many such impairments are not in fact disabling but are believed to be so, and the people having them may be denied employment or otherwise shunned as a consequence.  Such people, objectively capable of performing as well as the unimpaired, are analogous to capable workers discriminated against because of their skin color or some other vocationally irrelevant characteristic.

Vande Zande v. State of Wis. Dept. of Admin., 44 F.3d 538, 541 (7th Cir.1995) (applying the definition in the context of employment discrimination).

  
In broadly defining “disability” to include invidious stereotypes, “Congress acknowledged that society’s accumulated myths and fears about disability and disease are as handicapping as are the physical limitations that flow from actual impairment.”  School Bd. of Nassau County v. Arline, 480 U.S. 273, 284 (1987) (discussing Section 504 of the Rehabilitation Act).  Franklin contends that the Council stereotyped the would-be tenants of the facility when it expressed concern that the John Does would not be able to live independently.  This court agrees that invidious stereotyping of our elder citizens persists in our society.

  
Ordinarily, a plaintiff in a discrimination suit must demonstrate both membership in the protected class and an act of discrimination directed towards him or her.  The third prong of the Act’s definition of disability collapses these two requirements into a single inquiry:  Did the defendants intentionally discriminate against the plaintiffs because of a misperception that the John Does were disabled?  If the plaintiffs can show that the Council acted out of this mistaken belief, then the plaintiffs will have demonstrated both membership in the protected class and the intent by the Council to discriminate.

Franklin alleges that the Council refused to pass a resolution of need because it regarded the John Does as handicapped and that this misperception was an act of discrimination in violation of the FHAA.  As an example, Franklin points to a letter ... from Gerald J. Corcoran, Esq., Ocean City Solicitor, to Michael A. Fusco, II, Esq., the attorney for Franklin, in which Mr. Corcoran relates the city administration’s opposition to the Flanders Hotel project, stating in part that “it is unrealistic to expect that all occupants of the facility will be in good health and that they will not need walkers, canes, wheelchairs and similar assistance from time to time.”  Mr. Corcoran also doubts that the dining room, as proposed, would accommodate the projected 300 residents, in part, he observes because of the need to spread the tables well apart “because of the age of the occupants and their dexterity and physical needs.”  


There is some evidence in the summary judgment record that defendants simply disbelieved Franklin’s assertions regarding its would-be tenants.  Defendants claim they believed that the project, as described by Franklin, would be subject to state regulation. In fact, Richard Deaney, the city administrator, explains at one point that the City sought information from Franklin “as to how the medical needs of residents would be met.”  

  
Also relevant to this determination are the statements of municipal officials. Ocean City’s Mayor ... allegedly urged the Council to oppose the “resolution of need.”  Mayor Knight asserts that he has “no specific recollection,” but was “generally opposed” to the Flanders Hotel Project because he felt “it was not in the best interest of the economic development of the City of Ocean City as a resort community.”  

  
Defendants contend that there is no admissible evidence in the record to support the conclusion that members of the Council discriminated on the basis of “perceived handicap” in failing to approve a resolution of need for the Flanders Hotel project.  Defendants argue that the FHAA does not require a municipality to grant concessions to a builder whose proposed project serves the non-handicapped elderly, citing Brandt v. Village of Chebanse, 82 F.3d 172 (7th Cir.1996).  It is true that nothing in the FHAA forbids a municipality from denying a zoning variance or any other accommodation to a builder based upon strictly neutral factors.  Brandt (concern for possible flooding justifies refusal to approve builders proposal).  Based upon the summary judgment record before this court, however, it is not possible to determine, as a matter of law, that Ocean City acted only out of a legally permissible concern for “economic development,” untainted by any impermissible characterization, or invidious stereotyping of the potential residents of the Flanders Hotel project as “handicapped.” Rather, this inquiry, like all inquiries into intent, is difficult to resolve on summary judgment. ... For purposes of these motions, therefore, it cannot be said that Franklin has failed to make out a prima facie case of discrimination in violation of the Act.  Accordingly, summary judgment in favor of defendants on plaintiffs’ claims based upon the FHAA must be denied.

  
Franklin, however, cannot prevail on its motion for partial summary judgment on the strength of its prima facie case alone.  In order to prevail on summary judgment, Franklin must show that there are no genuine issues of material fact.  Franklin has failed to demonstrate that there are no genuine issues of material fact regarding the intent to discriminate, vel non, on the part of the Council.  This is more than an issue of material fact, it is the single most important issue of material fact in this case.  Absent a showing of an intent to discriminate on the basis of a “perceived handicap,” plaintiff’s prima facie case collapses.  It is usually inappropriate to resolve matters of intent, which, by their nature, often involve credibility determinations, on a paper record.  Accordingly, partial summary judgment in favor of plaintiff on defendants’ liability under the FHAA must also be denied. ...

(  (  (  (  (  (  (
UNITED STATES v.  SOUTHERN MANAGEMENT CORP.

955 F.2d 914 (4th Cir. 1992)

K.K. HALL, Circuit Judge: Southern Management Corporation (“SMC”) appeals the judgment entered against it for compensatory and punitive damages, civil penalties, and injunctive relief.  We vacate the award of monetary damages and penalties, but affirm the injunction.                                  

I.  The Fairfax-Falls Church Community Services Board (“Board”) operates the Crossroads drug and alcohol abuse program in Alexandria, Virginia.  During the first phase of the program, the Board’s clients live at the Crossroads facility, receive counseling and therapy, and are tested for drug use on a regular basis.  After a drug-free year, each client is evaluated for suitability for the second, or “reentry,” phase of the program.  In this reentry phase, clients live in apartments rented by the Board, while continuing to be supervised and monitored by Crossroads employees.  This supervision includes twice-monthly drug tests.  Clients in phase two who test positive for drugs or violate other program rules are discharged from the program and evicted from the Board-rented apartment.

SMC manages a number of apartment complexes in the District of Columbia metropolitan area, including the Kings Gardens complex in northern Virginia. In July 1989, SMC employees at Kings Gardens were approached by Crossroads officials about leasing apartments for use in phase two of the treatment program.  Although the specifics of these contacts were disputed, the bottom line is that the Board was unable to lease any units.  The United States then brought this action under the Fair Housing Act, claiming that SMC’s refusal to rent to the Board constituted illegal discrimination against handicapped individuals.  In a pivotal ruling on cross-motions for summary judgment, the court ruled that the Board’s clients were handicapped and were covered by the Act.  A jury returned a verdict in which it found no pattern or practice of discrimination.  However, the jury did find that SMC violated the rights of the Board’s clients and awarded the Board compensatory damages of $10,000.  The jury further assessed punitive damages against SMC in the amount of $26,280, and judgment was entered against SMC for these amounts on September 26, 1990.

In addition, the district court assessed a $50,000 penalty against SMC [and] enjoined SMC from future discrimination against handicapped persons;  specifically, SMC was ordered to rent to the Board for occupancy by Board clients in the reentry phase of the Crossroads program.  The injunction order sets forth a detailed procedure governing Board rentals.  Each prospective tenant from Crossroads may be interviewed by SMC and subjected to the same suitability criteria as other prospective tenants, and continued occupancy is dependent on adherence to apartment rules to the same extent as other tenants.  The Board is required to closely supervise its client-tenants, and SMC must be provided with a telephone number at which the Board can be contacted 24 hours a day should problems arise concerning any client-tenant.

  
SMC appeals both the judgment entered on the jury verdict and the judgment imposing the penalty.  Although the specific elements of the injunction are not challenged on appeal, the legal underpinning for the injunction, i.e., that the Act prohibits discrimination against the Board’s clients, is the threshold issue, which, if decided in SMC’s favor, would topple the injunction along with the damage awards and the penalty.  We turn first to this threshold issue.

II.  The first obstacle to the government’s case was whether the phase two clients, allegedly “recovering addicts” and other former drug users who had completed at least one drug-free year in phase one, came within the Fair Housing Act’s definition of “handicap.”  …   The source of the dispute lies in … 42 U.S.C. §3602(h).... Basically, SMC’s argument is that (1) the Board’s clients do not meet the general definition of “handicap”..., and (2) even if they do, they are excluded by the proviso at the end of the section.  …

III. 
…  SMC posits as error the government’s failure to demonstrate how each client initially slated for an apartment at Kings Gardens had a substantial limitation of “one or more ... major life activities.”  …  In our view, whether any individual client is now or was ever substantially limited in one or more “major life activities” is immaterial.  Months prior to SMC’s refusal to lease to the Board, the Department of Housing and Urban Development (“HUD”) issued its final rule implementing, inter alia, the handicap discrimination sections of the 1988 amendments to the Act.  These regulations, much of the language of which is borrowed directly from regulations under the Rehabilitation Act of 1973, provide that the second and third alternatives under the statutory definition of handicap, “(2) has a record of such an impairment, or (3) is regarded as having such an impairment,” are intended to mean the following:

(c) “Has a record of such an impairment” means has a history of, or has been misclassified as having, a mental or physical impairment that substantially limits one or more major life activities.

(d) “Is regarded as having an impairment” means:

(1) Has a physical or mental impairment that does not substantially limit one or more major life activities but that is treated by another person as constituting such a limitation;

(2) Has a physical or mental impairment that substantially limits one or more major life activities only as a result of the attitudes of others toward such impairment;  or

(3) Has none of the impairments defined in paragraph (a) of this definition but is treated by another person as having such an impairment.

  24 C.F.R. §100.201(c), (d).  In the context of this case, we believe that subsection (d)(2) provides a complete answer to our initial inquiry.

In School Bd. of Nassau County v. Arline, 480 U.S. 273 (1987), the Supreme Court rejected the argument that only an impairment that results in diminished physical or mental capabilities could be considered a handicap under §504 of the Rehabilitation Act.  The Court reasoned that the “negative reactions of others to the impairment” could limit a person’s ability to work regardless of the absence of an actual limitation on that person’s mental or physical capabilities. For our purposes, Arline can be seen as having effectively expanded the scope of the term “limitation on major life activities” to include limitations on one’s capability to maintain or obtain a job as well as the ability to perform a job.

The inability to obtain an apartment is, we feel, on a par with the inability to obtain a job.  Once the focus of “limitation of major life activities” is expanded to include restraints imposed not only on a person’s ability to perform, but also on the opportunity to obtain benefits integral to a person’s ability to function generally in society, the Board’s clients clearly satisfy the first portion of the definition of handicap.  Can we then disregard the entire question of the existence and extent of the prospective tenants’ functional limitations, and look instead at this “external limitation” imposed by SMC?  We believe so. …[T]here is no question that SMC denied housing to the Board on the basis of the substance abuser status of the prospective tenants and the perception that they would be undesirable tenants….  The clients are clearly impaired, and their ability to obtain housing (a major life activity) was limited by the attitudes of the SMC officials.  Thus, we conclude that the clients qualify as having a handicap….  We turn next to the exclusion.

IV.  Congressional intent was to treat drug abuse and addiction as significant impairments that would constitute handicaps unless otherwise excluded.  The 1988 amendments contain three exclusions: (1) “current, illegal use of or addiction to a controlled substance ...” §3602(h);  (2) “direct threat to health or safety of other individuals or [individuals] whose tenancy would result in substantial physical damage to the property of others.”  §3604(f)(9);  and (3) “[conviction] by any court of competent jurisdiction of the illegal manufacture or distribution of a controlled substance....”  §3607(b)(4).  The first exclusion, “current use of or addiction to a controlled substance,” was the focus of the summary judgment proceedings, and it continues to predominate on appeal.

  
In deciding the cross-motions for summary judgment, the district court found that the Board’s clients for whom the apartments were sought “are handicapped persons within the meaning of §3602(h), and that such persons being in the Re-entry Phase of their rehabilitation program are not current, illegal users of or addicted to controlled substances.”  In explaining this ruling from the bench, the court expressed the opinion that the statute was “a little ambiguous” with regard to whether the re-entry level clients fell outside the “addiction” exclusion.  However, the district court pointed to the legislative history, HUD regulations, and the remedial nature of the statute in concluding that re-entry level clients were among the intended beneficiaries of the Act.  The second part of the threshold issue is the breadth of the statutory exclusion of “addiction” from the definition of handicap.

Statutory interpretation always begins (and often ends) with the words of the statute itself.  If the words convey a clear meaning, courts may not sift through secondary indices of intent to discover alternative meanings.  The language of the exclusion proviso in the definition of “handicap,” however, demands recourse to some other source of legislative intent.

The “term [handicap] does not include current, illegal use of or addiction to a controlled substance....”  §3602(h).  The grammar of this sentence erects a formidable stumbling block.  SMC contends that the word “current” modifies only “use” and not “addiction,” so that “addiction” is not divisible into two categories:  (1) “current” addiction (which would be excluded) and (2) “former” addiction (which would not be excluded).  If the term “current ... addiction to” includes only those persons who are addicted to and currently using illegal drugs, then the word “addiction” is superfluous because “current use” subsumes both addicts and non-addicts.  To avoid such superfluity, SMC argues that “addiction” must include persons addicted to, but no longer using, controlled substances.  In short, SMC contends that once an addict, always an addict, and addicts may not seek the Act’s protection.

  
The government, on the other hand, contends that the term “addiction” has both a common and a medical definition.  As a medical matter, addiction is a chronic illness that is never cured but from which one may nonetheless recover.  In a non-medical sense, however, an addict is one who, because of a physiological or psychological compulsion, is currently using drugs.  The government argues that the district court properly made recourse to other sources of legislative intent when confronted with this ambiguity.

  
… We agree that the language is ambiguous.  In our view, the question is whether a person who was previously using and is addicted to illegal drugs may, after a period of abstinence and rehabilitative efforts, be said to no longer have an “addiction,” as that term is used in the statutory exclusion.  The House report submitted with the proposed amendments to the Fair Housing Act, which report remained unchanged in the Senate substitute, makes reference to “current addicts” and unequivocally expresses the intent not to exclude “recovering addicts:”

The Committee intends that the definition [of “handicap”] be interpreted consistent with regulations clarifying the meaning of the similar provision found in Section 504 of the Rehabilitation Act.

The definition adopted by the Committee makes it clear that current illegal users of or addicts to controlled substances, as defined by the Controlled Substances Act, are not considered to be handicapped persons under the Fair Housing Act.  This amendment is intended to exclude current abusers and current addicts of illegal drugs from protection under this Act.  The definition of handicap is not intended to be used to condone or protect illegal activity. ...

Similarly, individuals who have a record of drug use or addiction but who do not currently use illegal drugs would continue to be protected if they fell under the definition of handicap.  The Committee does not intend to exclude individuals who have recovered from an addition [sic] or are participating in a treatment program or a self-help group such as Narcotics Anonymous.  Just like any other person with a disability, such as cancer or tuberculosis, former drug-dependent persons do not pose a threat to a dwelling or its inhabitants simply on the basis of status.  Depriving such individuals of housing, or evicting them, would constitute irrational discrimination that may seriously jeopardize their continued recovery.

Individuals who have been perceived as being a drug user or an addict are covered under the definition of handicap if they can demonstrate that they are being regarded as having an impairment and that they are not currently using an illegal drug.

The exception for current illegal drug users does not affect their coverage in the Rehabilitation Act or other statutes.  The World Health Organization and the American Psychiatric Association both classify substance abuse and drug dependence as a mental disorder, and most medical authorities agree that drug dependence is a disease.  Indeed, Congress has defined the term “handicap” in the Rehabilitation Act to include drug addiction and to require that federal employers as well as recipients of federal financial assistance recognize drug addiction as a handicap.

H.R.Rep. No. 711, 100th Cong., 2d Sess. 

  
Rather than recognizing a continuum of addiction extending from current use through “recovery,” the committee report seems to recognize only two categories:  current addicts and recovered, or former, addicts.  This latter category includes “former drug dependent persons,” “individuals who have recovered from an addiction,” “[individuals who] are participating in a treatment program,” and persons with “a record of drug use or addiction but who do not currently use illegal drugs.”  Nowhere does the report attempt to differentiate these concepts.  For instance, is a participant in a treatment program deemed to have “recovered from an addiction?”  If so, does the addict immediately enjoy the protection of the Fair Housing Act upon embarking on a treatment program, or is some period of abstinence necessary as well?  The limitations placed on SMC’s discovery of individual client information foreclosed any attempt at trial to demonstrate, for instance, that prospective tenant A had participated in but failed other treatment programs despite abstinence of a year or so.6 The report seems to open the door to at least some addicts, but how far is unclear.

  
While the committee report appears to refute SMC’s argument that all addicts are per se excluded, we are not willing to say that SMC’s statutory-construction argument is without any merit.  In expanding the scope of the Fair Housing Act to protect handicapped individuals, Congress was not addressing the question of addiction-as-handicap for the first time.  A possibly new distinction, between current and former addicts, was being drawn, but with little assistance to help distinguish the two.  Moreover, the housing arena is qualitatively different from those in which the issue had been addressed previously.  The “former,” “recovered,” or “recovering” addict was to be given equal access to housing;  in other words, someone who as a medical matter will always have a craving for narcotics, but who has been able to control that craving for some (undefined) period of time, must not be denied access to housing on the basis of that craving and its attendant dangers.  The thrust of the statute is laudable, but SMC’s position in late 1989 was a tenable one.

In any event, we believe that legal developments occurring subsequent to the events at Kings Gardens place the matter beyond dispute.  The Americans with Disabilities Act of 1990 … was enacted by Congress and made effective July 26, 1990, more than six months after the complaint against SMC was filed by the government.  The ADA was aimed at discrimination against the handicapped in four broad areas: transportation, public accommodations, telecommunications, and employment.  The ADA amended the Rehabilitation Act to clarify that current users of illegal drugs would not be covered, but that the following individuals would not be excluded:

(C)
(i) For purposes of subchapter V of this chapter, the term “individual with handicaps” does not include an individual who is currently engaging in the illegal use of drugs, when a covered entity acts on the basis of such use.

   

(ii) Nothing in clause (i) shall be construed to exclude as an individual with handicaps an individual who--

(I) has successfully completed a supervised drug rehabilitation program and is no longer engaging in the illegal use of drugs, or has otherwise been rehabilitated successfully and is no longer engaging in such use;

(II) is participating in a supervised rehabilitation program and is no longer engaging in such use;  or

(III) is erroneously regarded as engaging in such use, but is not engaging in such use;

29 U.S.C. §706(8)(C) (1991).  For the first time, then, Congress had specifically referred to mere participation in a drug rehabilitation program (coupled with non-use) as an adequate basis for inclusion in the definition of “handicap” in the Rehabilitation Act.  The explicit focus on successful rehabilitation and supervised programs assures us that Congress accepts the concept of a rehabilitated addict.  Given the congruity of purpose behind the various antidiscrimination statutory schemes, this later expression of intent in a related statute should inform our inquiry.  Therefore, we hold that the exclusion from the definition of “handicap” of “current, illegal use of or addiction to a controlled substance” shall be construed consistently with 29 U.S.C. §706(8)(C)(ii)(I)-(II).  

V.  We decide the threshold issue, then, in the government’s favor:  the Board’s clients are not excluded from the definition of “handicap.”  The jury’s answer to the interrogatory satisfies us that SMC’s liability has been established.  The remaining general issue, then, is what relief is warranted. For the reasons that follow, we believe that the facts of this case are unusual enough for us to fashion a somewhat irregular disposition of the case.  We feel that this disposition achieves substantial justice and serves the ends of judicial economy.

  
This is clearly a test case designed to establish the rights of drug abusers/addicts under the Fair Housing Act, and the Department of Justice has devoted no small amount of effort to this end.  SMC will henceforth be required to follow the requirements of the injunction, and it does not now question the specific elements of this portion of the lower court’s judgment.  The conduct of SMC was, as we have determined, violative of the Board’s clients’ rights, but we feel that SMC’s actions do not warrant monetary relief, in light of the ambiguity in Congress’ statutory exclusion of those “addicted.” …

  
Our ruling is fair notice regarding the ambit of the Act’s coverage of drug addicts/abusers.  The Rehabilitation Act’s current definition … should serve as a definitive guidepost for all future controversies under the Fair Housing Act.  We emphasize that our ruling is fairly narrow in its scope.  We hold that 42 U.S.C. §3606 does not per se exclude from its embrace every person who could be considered a drug addict.  Instead, we believe that Congress intended to recognize that addiction is a disease from which, through rehabilitation efforts, a person may recover, and that an individual who makes the effort to recover should not be subject to housing discrimination based on society’s “accumulated fears and prejudices” associated with drug addiction.

DISCUSSION QUESTIONS

101:  What arguments does the court in Franklin use to determine that the alleged discrimination of the case falls within the definition of “handicap”?  Are there problems  with the court’s approach?

102:  What was the evidence of intentional discrimination in Franklin?  
103:  What arguments does the court make in Southern Management that recovering addicts fall within the definition of “handicap”?  Why does the court believe that the exception that is written into §3602(h) does not apply?  Are the court’s arguments convincing?  
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Review Problem 4B

Based on the facts below, Paul Pettite brought an action in U.S. District Court alleging that Healthy Highrises and Farrah Stovamol had violated the FHA.  Discuss the following legal questions in the context of  the facts, noting the strengths and weaknesses of each party’s position.  

(I) Is Paul Pettite a person with a “handicap” within the meaning of §3602(h)? 
(II) Assume the answer to Question I is yes, and that it would violate FHA §3617 if Farrah Stovamol deliberately delayed the review process because of Paul’s handicap.  Discuss the evidence that the reason Farrah postponed the board’s decision was because of the handicap (as opposed to other concerns).

(III) Assuming Paul is an appropriate party to raise this question, did the Healthy Highrises advertising violate §3604(c) on the basis of “handicap”? 

Paul Pettite is 36 years old and is four feet five inches tall.  He has a form of Dwarfism in which his head and torso are “normal-sized” but his limbs are disproportionately short.  You can find additional information about Dwarfism in the appendix at the end of this question.  Like many Americans with Dwarfism, Paul prefers to be called a “Little Person.”

Paul is the star of a cable TV series called, “Little Person, Big Adventures,” in which he travels to various interesting locations and interacts with the different spaces and the people he meets there.  On the show, he is best known for his sharp sense of humor and for the red, white and blue folding stool he carries everywhere to enable him to see things from the perspective of an average adult.  After three very popular seasons based in Los Angeles, Paul decided to move his TV show to New York City.  

A friend suggested that Paul look into purchasing a brand new condominium at Healthy Highrises (HH) in Manhattan.  HH consisted of four towers containing housing units surrounding a large athletic complex, whose use was limited to residents and their guests.  HH’s advertising showed pictures of very fit men and women of several races using the athletic facilities.  The models ranged in age from about 12 to about 50.  The text of the ads read as follows:

PERFECT BODY, PERFECT LIVING

You know how hard it is to stay fit in the city.

What if you and your family had access to a world-class training facility right in the building where you lived?  

What if the facility included weights and aerobic machines, group exercise classes, an Olympic-sized pool, sauna and steam rooms, and five tennis courts?

What if the only people who could use the facility were you, your fellow residents, and your guests, all committed to perfect health and fitness?

What if access to the athletic facility came with fully-equipped two-bedroom and three-bedroom condos, all with great city views?
HEALTHY HIGHRISES.  JUST PERFECT.

Equal Housing Opportunity.  
Paul applied to purchase a unit at HH.  He met all the financial qualifications, but needed to go through an interview with the HH Condo Association Board before the purchase could go through.  At the interview, Farrah Stovamol, the President of the five-member Board, questioned Paul extensively about whether his celebrity would cause problems.  

When Paul objected to her insinuation that, because he was a star, he would throw loud parties, Farrah said, “Now, now.  We want happy, not grumpy.”  Paul glared at her
 and she quickly responded, “Just a little joke.”  She then asked if he would be able to safely use the appliances in his apartment and the athletic facilities.

Fellow-board member Mira Miro blurted out, “Well, he has his stool.” She smiled at Paul, gushing, “I’m a big fan!” Paul explained that he was used to working with “normal-sized” facilities and that there would be no danger to himself or to anyone else.  

At the end of the interview, Farrah explained that the Board would hold an official meeting in two weeks and vote on his application.  After Paul left, Farrah indicated that she still was worried about the press interfering with other residents and added, “he’s going to be the most famous person living here, and he doesn’t exactly fit our marketing profile.”

Two weeks later, concerned that a majority of the Board would approve Paul’s application, Farrah postponed the Board meeting.  Meanwhile Paul came across one of HH’s ads and thought, “Boy, I’m really not what they’re looking for.”  Already uncomfortable about his interview,  when he hadn’t heard from the HH Board a week after the date he was told they would decide, he sent them a letter withdrawing his application.  Before receiving the letter, the Board voted 3-2 to accept Paul’s application.  Mira later told Paul everything that had occurred.

APPENDIX:  INFORMATION RE DWARFISM

Taken from Wikipedia and the Little People of America Website.

· Dwarfism is short stature resulting from one of about 200 medical conditions. Although these conditions affect stature and/or bone growth, they almost never affect cognitive ability. The typical adult height range for people with dwarfism is 2'8" to 4'5". 
· There are an estimated 30,000 people in the United States and 651,000 internationally with some type of dwarfism. Eighty percent of people with dwarfism have average-height parents and siblings.
· There is no single treatment for dwarfism. Some bone-growth disorders can be treated through surgery, and some hormone disorders can be treated through medication, but usually it is impossible to treat all the symptoms of dwarfism. Individual accommodations, such as specialized furniture, are often used by people with dwarfism. 

· Dwarfism is a highly visible condition and often carries negative connotations. People with dwarfism are often used as spectacles in entertainment and portrayed with stereotypes. Dwarfism can lead to ridicule in childhood and discrimination in adulthood. 

· Little People of America (LPA) is a national support organization for people with dwarfism and their families.  Lois Lamb, LPA President and a person with dwarfism is quoted in the LPA materials as saying, “People with dwarfism are no different than any other person.  We may just need a well-placed stool.  Our members are children, college students, business professionals, doctors, engineers, mechanics, artists and teachers.  We can do anything an average-height person can do.”

(  (  (  (  (  (  (
                                                        [image: image1.jpg]



1 Chapter 31 does not specifically define “cohabitant.” Webster’s Dictionary defines the term as follows: “to live together as husband and wife . . . without a legal marriage having been performed.” Webster’s Third New Interna�tional Dictionary (1966).


2  Our conclusion is also consistent with the Wisconsin Department of Industry, Labor and Human Relations – Equal Rights Division’s (“ERD”) interpretation of the Wisconsin Fair Housing Law, §101.22.  The lan����guage in the state statute parallels the language in the Dane county ordinances at issue here.  The ERD has consis�tently concluded that the state prohibition against marital status discrimination in hous�ing does not protect groups of unrelated individuals seeking to live together.


4 Interestingly, the abolishment of criminal sanctions for cohabitation in 1983 lead this court to conclude that the state is no longer interested in regulating the private sexual activities of consenting adults.  See Wis. Stats., §944.01; see also Watts v. Watts, 405 N.W.2d 305 (Wisc. 1987) (recognizing common law property and con�tract action between unmarried cohabitants).


5 I refuse to believe that the majority means to imply with its holding that a group of students cohabitating in a house on the Madison campus poses a threat to the welfare of the Wisconsin family. Therefore, I must assume that the majority is concerned only with those persons who cohabitate as husband and wife.  


6 The question of homosexual partnerships raises an even more complex question than the one before the court today.  §§101.22, 66.432 and chapter 31 all preclude discrimination in housing on the basis of sexual orienta�tion.  Nevertheless, the holding of today’s majority suggests that landlords may refuse renting to homosexual part�ners on the basis of their being unrelated individuals living together.  I withhold judgment at this time as to whether such a policy would violate the ordinance’s “sexual orientation” clause. That question is not before us although the majority appears to invoke that possibility in support of its erroneous conclusion….


1 Government Code section 12955 provides in relevant part:


It shall be unlawful: (a) For the owner of any housing accommodation to discriminate against any person because of the race, color, religion, sex, marital status, national origin, ancestry, familial status, or disability of that person. …


2 As relevant here, the Unruh Civil Rights Act provides:  


[a]ll persons within the jurisdiction of this state are free and equal, and no matter what their sex, race, color, religion, ancestry, national origin, or disability are entitled to the full and equal accommodations, advantages, facilities, privileges, or services in all business establishments of every kind whatsoever.


7 As used in FEHA, the term “‘[p]erson’ includes one or more individuals....” Gov. Code §12925(d).


9  “[A]nalysis of the [defendant landlords’] concerns shows that it is marital status and not sexual intercourse that lies at the heart of the defendants’ objection.  If married couple A wanted to cohabit in an apartment owned by the defendants, they would have no objection.  If unmarried couple B wanted to cohabit in an apartment owned by the defendants, they would have great objection.  The controlling and discriminating difference between the two situations is the difference in the marital status of the two couples.”  


10 Were we to adopt Smith’s interpretation of … §12955, however, we would need to reconcile it, if possible, with the holding that persons in this state have a constitutional right to live with others who are not related by blood, marriage, or adoption, as an aspect of the right to privacy.  City of Santa Barbara v. Adamson, 610 P.2d 436 (Cal. 1980).


11 In view of the conclusion that FEHA does prohibit discrimination against unmarried couples, there is a proper basis for the commission’s decision.  It is, therefore, unnecessary to decide whether the Unruh Civil Rights Act has the same effect. …


5 Under this balancing test, a law that incidentally burdens a religious practice must be justified by a compelling governmental interest. See Sherbert, 374 U.S. at 403, 406.


6 The Court stated: 


We conclude today that the sounder approach, and the approach in accord with the vast majority of our precedents, is to hold the test inapplicable to such challenges. The government’s ability to enforce generally applicable prohibitions of socially harmful conduct, like its ability to carry out other aspects of public policy, “cannot depend on measuring the effects of a governmental action on a religious objector’s spiritual development.” To make an individual’s obligation to obey such a law contingent upon the law’s coincidence with his religious beliefs, except where the State’s interest is “compelling” – permitting him, by virtue of his beliefs, “to become a law unto himself,” – contradicts both constitutional tradition and common sense. 


7 In Church of Lukumi Babalu Aye v. City of Hialeah, 113 S. Ct. 2217 (1993), the Court used the Free Exercise Clause to strike down city ordinances that regulated animal sacrifice, but effectively prohibited only sacrifice practices of the Santeria religion. The Court held the ordinances failed to satisfy the Smith requirements because they were not neutral, generally applicable, nor narrowly tailored, and did not advance compelling governmental interests.


2 Significantly, the majority cites no cases to support the proposition that the state has a compelling interest in eradicating marital status discrimination, particularly when the discrimination at issue must be balanced against interests of constitutional magnitude. Both Loomis Elec. Protection, Inc. v. Schaefer, 549 P.2d 1341 (Alaska 1976), and Hotel, Motel, Restaurant, Constr. Camp Employees and Bartenders Union Local 879 v. Thomas, 551 P.2d 942 (Alaska 1976), cite the general purpose statement of AS 18.80.200; however, neither case does so to establish the existence of a compelling state interest. Both cases involved gender discrimination, the eradication of which has been held to be a compelling interest, as I discuss infra. Neither case is applicable to the instant case, where marital status discrimination is involved and where the discriminating party is asserting a core constitutional freedom.


3 While the majority contends that its decision today affects only Swanner’s conduct, not his religious beliefs, I do not believe that the Alaska Constitution distinguishes so clearly between religious belief and religious conduct. See Frank, 604 P.2d at 1070 (because of the close relationship between conduct and belief, and because of the high value we assign to religious beliefs, religiously impelled actions can be forbidden only where they are outweighed by a compelling governmental interest). See also Wisconsin v. Yoder, 406 U.S. 205, 220 (1972) (“Belief and action cannot be neatly confined in logic�tight compartments.”); Smith, 494 U.S. at 893 (O’Connor, J., concurring) (“Because the First Amendment does not distinguish between religious belief and religious conduct, conduct motivated by sincere religious belief, like the belief itself, must therefore be at least presumptively protected by the Free Exercise Clause.”). I would hold that conduct that is motivated by sincere religious belief is presumptively protected by Article I, section 4.


4 The majority pronounces that “the government views acts of discrimination as independent social evils... .” This analysis ignores the specific issue here: discrimination in housing based on marital status. Had Swanner’s religious beliefs compelled him to discriminate based on characteristics such as race or gender, I clearly would vote to deny an exemption. However, I am not convinced that marital status discrimination is or should be treated as comparable in any way to race or gender discrimination.


6 Our requirement of evidentiary support for the state’s refusal to grant an exemption is well�supported by U.S. Supreme Court precedent. 


10  Rylands v. Fletcher, 3 Eng. Rep. (H.L.) 330 (1823). 


11  For example, the Price-Anderson Act, 42 U.S.C. § 2210(c), sets a cap of $560 million on any accident occurring in a civilian nuclear powerplant.


*  [Instructor’s Note:  The text predates the creation of the Department of Homeland Security].


15  Stephen Breyer, Regulation And Its Reform (1982).


*  [Instructor’s Note:  The text predates the current controversy about the lack of government oversight of privately manufactured computerized voting machines.]


*  [The federal Administrative Procedure Act is 5 U.S.C. §§551 et seq.]


1  Kenneth Culp Davis, Cases, Text And Problems On Administrative Law 241 (6th ed. 1977). Readers who would like a very sophisticated analysis of current agency rulemaking should consult the following three articles, that have become near-classics in the field: Colin S. Diver, Policymaking Paradigms in Administrative Law, 95 Harv. L. Rev. 393 (1981); James DeLong, Informal Rulemaking and the Integration of Law and Policy, 65 Va. L. Rev. 257 (1979); William Pedersen, Formal Records and Informal Rulemaking, 85 Yale L.J. 38 (1975). … One of the most striking developments ever seen in federal administrative law is the use of the Internet for rulemaking by federal agencies. See, e.g., a Department of Agriculture rulemaking to be found at www.ams.usda.gov/nop/. 


2 Antonin Scalia, Making Law Without Making Rules, Regulation Magazine, 25 (July/Aug. 1981). 


7 This is as good a place as any to confront a problem of terminology that sometimes troubles people new to administrative law concepts. The APA uses and defines only the term, rule. That definition is set out in § 551(4). Most practitioners and agency personnel use the term, regulation, interchangeably with rule, particularly after agency rules have been promulgated. The Government Printing Office, charged with the publication of the Federal Register and the Code of Federal Regulations normally uses the term, regulation, only for those agency statements that are codified in the C.F.R. Generally, the term, rule, encompasses many more agency pronouncements than the term, regulation.


8 National Tire Dealers & Retreaders Assn v. Brinegar, 491 F.2d 31, 39-40 (D.C. Cir. 1974).


9 A hint for readers who anticipate practicing before agencies: make your comments as eye-catching as possible so they don't get lost in the shuffle.


7  “Order” is a kind of catch-all category that includes virtually any kind of agency decision-expressly including a licensing decision-and that is not rulemaking. To this extent, the concept of order is a residual definition. If an agency makes a decision, and if that decision does not result in a rule, the agency has made an order. [Footnote moved from earlier in text.]  


34  467 U.S. 837 (1984)


37 480 U.S. 421 (1987).


38 Mobil Oil Exploration v. United Distribution Co., 498 U.S. 211 (1991).


39 499 U.S. 606 (1991).


41 Bowen v. Georgetown University Hospital, 488 U.S. 204 (1988).


42a Patricia M. Wald, A Response to Tiller and Cross, 99 Colum. L. Rev. 235, 243 (1999).


1 Until amendment of the by�laws in 1987, the club restricted annual membership to men.


� United States v. Columbus Country Club, 915 F.2d 877 (3rd Cir.1990).


2  Hernandez v. Ever Fresh Co., 923 F.Supp. 1305 (D.Or.1996).


3  Baxter v. City of Belleville, Ill., 720 F.Supp. 720 (S.D.Ill.1989).


4  Hughes Memorial Home, 396 F.Supp. at 549.


5  Woods v. Foster, 884 F.Supp. 1169 (N.D.Ill.1995).


6  Hovsons Inc. v. Township of Brick, 89 F.3d 1096 (3rd Cir.1996).


7  Robinson v. 12 Lofts Realty, Inc., 610 F.2d 1032 (2d Cir.1979).


8 Patel v. Holley House Motels, 483 F.Supp. 374 (S.D.Ala.1979).


1  Twenty-four percent of the City's population is age fifty-five or older, as compared to just under fifteen percent of the population of San Bernardino County as a whole.


3  Although it is uncontested that Putnam currently meets the requirements for the federal senior exemption and operates as senior housing, Putnam asserts that it has the right to convert to all-age housing. Even if Putnam's litigation position signals an abandonment of its historical intent to operate as senior housing, it is still uncontested that the other requirements—an eighty percent senior population, adherence to published policies and procedures, and compliance with HUD age-verification rules—are currently met.


A different question may be presented if the Ordinance required parks that did not already maintain an eighty-percent senior population or describe themselves as senior parks to do so, but we leave that question for another day. We do note, however, that the fact that Putnam already operates as senior housing in compliance with the federal senior exemption further distinguishes this case from our pre-HOPA decision in City of Hayward, 36 F.3d at 836–38.


4  Although the appendix containing Example 2 was not codified as part of the final rule in the Code of Federal Regulations, it was included in the notice of proposed rulemaking and was thus subject to notice and comment. Even if the appendix lacks the force of law and does not merit Chevron deference, it is HUD's interpretation of HUD's own regulation and is thus “controlling unless ‘plainly erroneous or inconsistent with the regulation.’” Auer v. Robbins, 519 U.S. 452, 461 (1997) (quoting Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 359 (1989)). The appendix is also worthy of Skidmore deference “according to its persuasiveness.” United States v. Mead Corp., 533 U.S. 218, 221 (2001) (citing Skidmore v. Swift & Co., 323 U.S. 134, (1944)).


5  We note that the text is actually somewhat ambiguous on this point. The statute does not require “policies and procedures that demonstrate an intent by the housing facility or community,” but rather requires “policies and procedures that demonstrate the intent required under this subparagraph,” §3607(b)(2)(C)(ii), a reference to housing “intended and operated for occupancy by persons 55 years of age or older,” §3607(b)(2)(C). In regulations explaining how a housing facility or community can meet the “policies and procedures” requirement, however, HUD states that “a housing facility or community ... must publish and adhere to policies and procedures that demonstrate its intent to operate as housing for persons 55 years of age or older.” 24 C.F.R. §100.306(a) (emphasis added).


6  Putnam argues that zoning laws are not “policies and procedures,” but we believe that the age restriction is the relevant policy, regardless of how it is promulgated. Moreover, a law certainly sets forth policies and procedures. The other FHAA provision which Putnam identifies that specifically refers to local laws is distinguishable. Section 3604(f)(5)(A) provides that housing entities are deemed to comply with required federal accessibility standards by complying with state or local laws that incorporate the federal standard. This provision refers exclusively to governmental requirements, while the senior exemption refers to actions that could be taken by either private entities or local governments. The latter's use of the more inclusive phrase “policies and procedures” rather than “laws” thus does not clearly exclude zoning ordinances.


Putnam also points to § 3607(b)(1), which explains that other provisions in the FHAA do not limit the applicability of “reasonable local, State, or Federal restrictions regarding the maximum number of occupants permitted to occupy a dwelling.” If local laws can be “restrictions,” however, we believe that they can also be “policies and procedures.”


7  Even before HOPA, when the senior exemption required the intent of the owner or manager to provide senior housing, the Eleventh Circuit held that a neighborhood association that did not own, rent, sell, or advertise the housing could claim the senior exemption because the association “regulate[d] the use of the homes ... by amending the [age] restrictions” and “ha[d] the power to enforce the [age ] restrictions and thus[ ] to exclude persons from occupancy in the homes.” Massaro, 3 F.3d at 1477. Because the association “perform[ed] functions which are relevant to the goals of the [FHAA],” it was subject to the FHAA's prohibition on familial-status discrimination and was also eligible for the FHAA's senior exemption. Id. Like the association in Massaro, the City has the power to issue and enforce age restrictions that comply with the FHAA and with HOPA.


8  Putnam emphasizes the lack of express authorization for senior housing zones in the statute or legislative history as support for its position. Although the “dog that didn't bark” may have helped Sherlock Holmes solve the case in “Silver Blaze,” legislative silence is generally a tenuous basis for statutory construction. See Freeman v. DirecTV, Inc., 457 F.3d 1001, 1007 (9th Cir.2006) (“[W]e do not apply a ‘dog that didn't bark’ theory of statutory construction ....”) (quoting Patenaude v. Equitable Life Assurance Soc'y, 290 F.3d 1020, 1025 (9th Cir.2002)).


1 A “resolution of need” is a prerequisite to securing financing backed by the New Jersey Housing and Mortgage Finance Agency.  In pertinent part, the New Jersey Housing and Mortgage Finance Agency Law of 1983 provides: 


No application for a loan for the construction, improvement or rehabilitation of a housing project containing rental units to be rented at below market rates to be located in any municipality shall be processed unless there is already filed with the secretary of the agency a certified copy of a resolution adopted by the municipality reciting that there is a need for such housing project in the municipality. 


N.J.Stat.Ann. §55:14K-6.


9 The legislative history illustrates Congress's intent that the definition of disability in the Fair Housing Amendments Act should be interpreted consistently with the definition of disability contained in the Rehabilitation Act.  See H.R.Rep. No. 711, 100th Cong., 2d Sess. 22 (1988), reprinted in 1988 U.S.C.C.A.N. 2173, 2183.


6 At trial, reference was made to the deposition testimony of Dr. Joan Volpe, the director of alcohol and drug programs for the Board, in which she asserted that 99-100% of the Crossroads clients had failed other  programs.


� Disney’s names for the seven dwarfs in Snow White were Dopey, Happy, Sneezy, Sleepy, Grumpy, Doc, and Bashful.
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