UNIT TWO: 
EXTENSION BY ANALOGY

A.
Whaling Cases

Glossary For Whaling Cases
Admiralty: Legal matters arising on the oceans and other navigable waters.   In the American system, federal District Courts have jurisdiction over issues arising in admiralty.

Appropriation:  Making a thing one’s own.

Boil Down:  To reduce the weight of by boiling.

Divest:  To deprive or dispossess of legal rights, particularly property rights.

Fathom:  Six feet

Iron:  Harpoon

Libel: The initiating pleading in an admiralty action, corresponding to the declaration, bill, or complaint.

Libellant:  The complaining party in an admiralty case.

Lien:  A claim, encumbrance, or charge on property for payment of some debt, obligation or duty.  Until the debt is paid, the lien-holder has rights to the property.  Once the claim is paid, the lien disappears.

Respondent:  In equity or admiralty, the party who has to respond to a libel or  pleading; the opposite of complainant.

Salvage:  In admiralty, the compensation given to a party who saves a ship or cargo from loss or impending danger.

Salvor:  A person who renders aid to a ship or saves its cargo without having any duty to do so.

Sounding:  A place at sea where it is possible to reach the bottom with a rope ordinarily used for testing the sea-depth.   One 1867 source indicates up to 80 or 100 fathoms.

Statute of Limitations: Statutes which set the maximum time periods during which legal actions can be brought to enforce particular rights.

Stipulation:  Voluntary agreement between attorneys on opposing sides in a case disposing of some legal or factual issue relevant to the dispute.

Trying:  Extracting oil from blubber.

Try-Works:  A plant for extracting oil from blubber.

Usage:  A reasonable and lawful custom.

Waif:  A device used by whalers to mark the position of a whale they have killed.

Taber v. Jenny

23 F. Cas. 605 (D. Mass. 1856)

SPRAGUE, District Judge:  ... This is a libel to recover the value of a whale.  In the summer of 1852, the ship Hillman, of New Bedford, and the ship Zone, of Fairhaven, were whaling in the Ochotsk Sea.  On the morning of the 23d of July, one of the boats of the Hillman pursued and killed a whale, but being alone, and the ship being at a distance, and obscured by a fog, the boat was unable to take the whale to the ship, and for the purpose of securing it, anchored it in fifteen fathoms of water, with an anchor weighing about sixty pounds, and a double tow-line with about thirty-seven fathoms scope, and a waif was fixed upon it.  This waif was a staff, about eight feet long, with a flag at its head.  After the whale was anchored, the boat lay by it nearly an hour to ascertain that it did not drift; the boat then went to the shore, which was not many miles distant.  

A few hours after the whale had been thus left by the Hillman’s boat, a boat belonging to the Zone, with her captain on board, came across the whale.  The captain took down the waif, and then went to his own ship, which was quite near; he there ordered his mate to get into the boat, go the whale, and bring it to the ship. This was done.  When the mate reached the whale, he found the tow-line and anchor attached to it, and they were both taken into his boat.  The whale having been taken alongside the Zone, the crew of that vessel proceeded to cut it in, that is, to strip off the blubber and take it on board.  In doing this they found two irons with the initials H. N. B., which clearly indicated that they had belonged to the Hillman, of New Bedford.  These irons were taken on board the Zone, as were also the anchor and rope attached to it.  The irons were left on deck, the anchor was put below.  

The Zone, while cutting in the whale, stood out from the shore, but on the day following, while boiling down, stood in.  The Hillman's boat having, after leaving the whale, returned to the ship, and obtained the assistance of other boats, went in search of the whale, but could not find it.  This was on the morning of the 24th.  During that day the mate of the Hillman seeing the Zone boiling down, went on board of her and ascertained that she had taken the whale.  The irons were lying upon her deck, and he took them away.  But he did not see or hear anything of the anchor and tow-line.  The anchor was thrown overboard by the captain of the Zone, but at what time does not appear, except that it was before the 26th.  The excuse given by him for this, was violent and abusive language in his own cabin, by Captain Bennett.  That such language was used, is in proof. But that cannot justify the act of throwing the anchor overboard.  On the 25th, Captain Cook, of the Hillman, and Captain Bennett, of the whale ship Massachusetts, went on board of the Zone and demanded of Captain Parker, her master, the bone and oil of the whale, which were refused.  They were subsequently brought to Fairhaven, and taken and sold by the respondents.  A demand for the proceeds was made upon them by the libellants, and refused.  

When the whale had been killed and taken possession of by the boat of the Hillman, it became the property of the owners of that ship, and all was done which was then practicable, in order to secure it.  They left it anchored with unequivocal marks of appropriation.  It having thus become the absolute property of the Hillman, was that ownership ever lost?  It is contended that it was.  First, by the usage peculiar to the whale fishery; or secondly, by the principles of law applicable to the facts of this case.  The usage proved, is, that when a whale is found adrift on the ocean, the finding ship may appropriate it to her own use, if those who killed it do not appear and claim it before it is cut in.  But, from the evidence, it does not appear that this whale was found adrift.  On the contrary, I am satisfied that it was anchored when taken by the boat of the Zone.  ...  Whether it was found in the place where it had been left by the captors, or had dragged the anchor, and if it had dragged, how far, is left in some uncertainty.  I do not think it is shown to have dragged, certainly not to any considerable distance, and if it had, there is no proof of usage embracing such a case.

By the general principles of law, when property is separated from the owner, at sea, by force of the elements, or even by abandonment from necessity, the person who finds it has not a right to convert it to his own use, and cannot thereby divest the right of the original owner.  The finder, in such case, has only the right of a salvor, and must conduct in good faith as such. If he embezzles the property, or wrongfully converts it to his own use, he may thereby forfeit his claim to salvage.  In this case, the whale was not derelict, it had not been abandoned by the owner, but had been left with the intention to return, and the captor did in fact return as soon as practicable, and in less than twenty-four hours.  Whether the whale, when found by the crew of the Zone, was in a condition of peril so as to be the subject of salvage service, need not now be considered, as that question is not before the court. It is not presented by the pleadings, nor by the propositions, or arguments on either side.  Besides this, the conduct of the captain of the Zone was not that of a salvor, and was such as would preclude him from now assuming that character.  

A ship or merchandize found upon the ocean is still the property of the original owner, however distant he may be, and even although he believes it to be absolutely lost.  It may, in such case, be subjected to a lien for salvage, but still the property, subject to such lien, is in the owner, and when such lien is displaced, the ownership is absolute and unincumbered.  If such be the law with respect to property found derelict and drifting upon the ocean, for still stronger reasons must the right of the owner remain in full force to property which he has anchored and left only temporarily, soon to return and repossess it.  That this would be so as to a vessel or boat so anchored and left, no one would doubt.  But the same principle applies to this whale.  By capture, killing and possession, it had become the absolute property of the libellants, and the anchor, waif and irons, were unequivocal proofs, not only that it had been killed and appropriated, but of the intention of the captors to reclaim and repossess it.  It is in proof that the appearance of the whale was such, as to show to the finders that it could have been killed only a short time, not exceeding twelve hours.  A whale not being the product of human care or labor, does not, of itself, purport to be property, and what would have been the right of the finders, if the captors had abandoned it without any marks of appropriation, need not now be considered. ... 
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Bartlett v. Budd

2 F.Cas. 966  (D. Mass. 1868)

LOWELL, District Judge:  In admiralty.  Libel by [Ivory H. Bartlett and others] the owners of the bark Canton Packet, of New Bedford, against [John Budd and others] the owners of the ship Emerald, of Sag Harbor, for the value of a whale.  

  
The first officer of the libellants’ vessel killed several whales one afternoon in July, 1856, in a bay of the Okhotsk sea, and one of these he anchored in five fathoms of water, with an anchor which he borrowed from the mate of the Brunswick, and attached to the body what whalemen call a waif, that is, some article belonging to a whale-boat which may serve as a signal; in this case, a paddle and sail, and went on shore at some distance, for the night. The next morning two boats of the Emerald found the whale and towed it to their ship where it was cut in and boiled down.  The witnesses on behalf of the respondents testified that they found the whale adrift, the anchor not holding, the cable coiled round the whale’s body, and no waif or irons attached to it. The original taker swore that he notified them on the spot that the whale was his.  This they all denied.


A whale, being ferae naturae, does not become property until a firm possession has been established in the taker.  But when such possession has become firm and complete, the right of property is clear, and has all the characteristics of property.  Upon the evidence, the right to this whale appears to stand on the same footing as the right to the anchor attached to it, which was very properly restored to its owner:  Taber v. Jenny.

  
The respondents here, as in Taber v. Jenny, set up a usage that a whale found adrift in the ocean is the property of the finder, unless the first taker shall appear and claim it before it is cut in.  To this the libellants’ witnesses reply that the usage only applies to whales found with no marks of appropriation excepting harpoons or ‘irons.’  And they give the very plausible reason for this distinction that irons are not in fact sure signs that the whale has ever been captured; because it may, and often does, escape after being wounded, and die at a very considerable distance of time and place from that of its being struck.  These witnesses go farther, and affirm that the usage does not obtain at all in bays and harbors, but only off soundings. Without deciding the last point, I find the preponderance of evidence to be very strong in favor of the libellants’ version of the usage in the matter of the definite marks by an anchor, or other sure sign of actual capture.  And if it were not so, there would be great difficulty in upholding a custom that should take the property of A and give it to B under so very short and uncertain a substitute for the statute of limitations, and one so open to fraud and deceit.  I do not, however, here pass upon the limits within which usage may reasonably vary, whether upon the one side or the other, the strict law of the pursuit and capture of whales and their appropriation, but decide that this whale was the property of the libellants.

  
This is not a case of salvage, because the conduct of the finders was inconsistent with the idea of a saving for the benefit of the true owners. Taber v. Jenny.  A libel for a conversion of the whale is the true remedy, and that has been adopted. ...

DISCUSSION QUESTIONS:  TABER & BARTLETT 

59.  Taber and Bartlett both involve dead whales left behind by their killers.  Assume that the cases involving escaping animals apply to this scenario. How would you resolve Taber under Mullett?  Under Albers? 

60.  What are the factual differences between Bartlett and Taber?  How do those differences affect the analysis under the escape cases?

61.  Taber notes that it is a custom in the whaling industry that if a dead whale is found adrift, “the finding ship may appropriate it to her own use, if those who killed it do not appear and claim it before it is cut in.”  Why might this custom have developed?  Is the custom consistent with the law of escaped animals? 

62.  What is  the significance of the participation of the Captain of the Massachusetts in the dispute in Taber?

63.  One possible way to solve the anchored whale problems is the sea custom called salvage.  How does salvage work?  Why doesn’t the court employ salvage to resolve Taber?  

64.  Bartlett suggests there is a difference between a whale found with harpoons in it and a whale found with an anchor attached.  Why should this make any difference?  

65.  How does Bartlett deal with the respondent’s attempt to rely on custom?  Explain the court’s concern about “fraud and deceit.”  Explain the court’s reference to the statute of limitations.

66.  For each factor that we have identified as relevant in the escaping animal cases, explain why it does or doesn’t seem relevant to these anchored whale cases.  
Create a list of similarities and differences between the anchored whale cases and the escaping animal cases.  Does your analysis of factors and of similarities and differences suggest that we should use the animals cases to resolve the whaling cases?  Explain. 

67.  Would salvage be a better way to resolve these cases than using the escaped animal cases?  Why or why not?
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Swift v. Gifford 

23 F.Cas. 558 (D. Mass.  1872)

  
Libel by [W. C. N. Swift and others], the owners of the ship Hercules against the agent and managing owner of the Rainbow, both whale-ships of New Bedford, for the value of a whale killed in the Okhotsk Sea by the boats of the Hercules, and claimed by the master of the Rainbow, and taken and appropriated by him, because one of his harpoons, with a line attached to it, was found fastened in the animal when he was killed.  The evidence tended to show that the boats of the respondents raised and made fast to the whale, but he escaped, dragging the iron and line, and so far outran his pursuers that the boats’ crews of the Hercules did not know that any one had attacked or was pursuing the whale when they, being to windward, met and captured him; that the master of the Rainbow was, in fact, pursuing, and came up before the whale had rolled over, and said that one of his irons would be found in it, which proved to be true; and he thereupon took the prize.  The parties filed a written stipulation that witnesses of competent experience would testify, that, during the whole time of memory of the oldest masters of whaling-ships, the usage had been uniform in the whale-fishery of Nantucket and New Bedford that a whale belonged to the vessel whose iron first remained in it, provided claim was made before cutting in.  There were witnesses on the stand who confirmed the existence of the usage, and who extended it to all whalemen in these seas; and there was nothing offered to oppose this testimony.  The only disputed question of fact or opinion was concerning the reasonable probability that the whale would have been captured by the Rainbow, if the boats of the Hercules had not come up. The value of the whale was said to be about $3,000.

LOWELL, District Judge:  The rule of the common law, borrowed probably from the Roman law, is, that the property in a wild animal is not acquired by wounding him, but that nothing short of actual and complete possession will avail.  This is recognized in all the cases concerning whales cited at the bar, as well as in the authorities given under the first point.  Whether the modern civil law has introduced the modification that a fresh pursuit with reasonable prospect of success shall give title to the pursuer, does not seem to be wholly free from doubt, though the ancient commentators rejected such a distinction, for the satisfactory reason that it would only introduce uncertainty and confusion into a rule that ought to be clear and unmistakable. I do not follow up this inquiry; because it would be impossible for me to say that the crew represented by the respondent, though continuing the chase, had more than a possibility of success.

  
The decision, therefore, must turn on the validity of the usage, without regard to the chances of success which the respondent's crew had when the others came up.  It is not disputed that the whalemen of this state, who have for many years past formed, I suppose, a very large proportion of all those who follow this dangerous trade in the Arctic seas, and perhaps all other Americans, have for a very long time recognized a custom by which the iron holds the whale, as they express it.  The converse of the proposition is that a whale which is found adrift, though with an iron in it, belongs to the finder, if it can be cut in before demand made.  The usage of the English and Scotch whalemen in the Northern fishery, as shown by the cases, is, that the iron holds the whale only while the line remains fast to the boat; and the result is, that every loose whale, dead or alive, belongs to the finder or taker, if there be but one such.

The validity of the usage is denied by the libellants, as overturning a plain and well-settled rule of property.  The cases cited in the argument prove a growing disposition on the part of the courts to reject local usages when they tend to control or vary an explicit contract or a fixed rule of law.  Thus Story, J., in The Reeside, says, 

I own myself no friend to the almost indiscriminate habit of late years of setting up particular usages or customs in almost all kinds of business and trade, to control, vary, or annul the general liabilities of parties under the common law, as well as the commercial law.  It has long appeared to me that there is no small danger in admitting such loose and inconclusive usages and customs, often unknown to particular parties, and liable to great misunderstandings and misinterpretations and abuses, to outweigh the well-known and well-settled principles of law.  

Many similar remarks of eminent judges might be cited. But in the application of these general views it will be found difficult to ascertain what is considered a principle of law that cannot be interfered with.  Principles of law differ in their importance as well as in their origin; and while some of them represent great rules of policy, and are beyond the reach of convention, others may be changed by parties who choose to contract upon a different footing; and some of them may be varied by usage, which, if general and long established, is equivalent to a contract.  Thus in Wigglesworth v. Dallison, 1 Doug. 201, which Mr. Smith has selected as a leading case, the law gave the crops of an outgoing tenant to his landlord; but the custom which made them the property of the tenant was held to be valid.

  
The rule of law invoked in this case is one of very limited application.  The whale fishery is the only branch of industry of any importance in which it is likely to be much used; and if a usage is found to prevail generally in that business, it will not be open to the objection that it is likely to disturb the general understanding of mankind by the interposition of an arbitrary exception.  Then the application of the rule of law itself is very difficult, and the necessity for greater precision is apparent.  Suppose two or three boats from different ships make fast to a whale, how is it to be decided which was the first to kill it?  Every judge who has dealt with this subject has felt the importance of upholding all reasonable usages of the fishermen, in order to prevent dangerous quarrels in the division of their spoils.  In Fennings v. Lord Grenville, 1 Taunt. 241, evidence was offered of a custom in the Southern fishery for the contending ships to divide the whale equally between them. This custom, which differed entirely from that prevailing in the North Atlantic, was yet thought to be not unreasonable.  Chambre, J., said, “I remember the first case on the usage which was had before Lord Mansfield, who was clear that every person was bound by it, and who said, that were it not for such a custom there would be a sort of warfare perpetually subsisting between the adventurers.”  The case went off upon a question of pleading, and the custom was not passed upon, but it is clear that it was thought to be valid. In the other cases cited, the usage first above mentioned was found to be valid.  

In the case of Bartlett v. Budd, the respondents claimed title to a whale by reason of having found it, though it had been not only killed, but carefully anchored, by the libellants.  I there intimated a doubt of the reasonableness of a usage in favor of the larceny of a whale under such circumstances.  And I still think that some parts of the asserted usage could hardly be maintained.  If it were proved that one vessel had become fully possessed of a whale, and had afterwards lost or left it, with a reasonable hope of recovery, it would seem unreasonable that the finder should acquire the title merely because he is able to cut in the animal before it is reclaimed. And, on the other hand, it would be difficult to admit that the mere presence of an iron should be full evidence of property, no matter when or under what circumstances it may have been affixed.  But the usage being divisible in its nature, it seems to me, that, so far as it relates to the conduct of the men of different vessels in actual pursuit of a whale, and prescribes that he who first strikes it so effectually that the iron remains fast should have the better right, the pursuit still continuing, it is reasonable, though merely conventional, and ought to be upheld.  

In Bourne v. Ashley, determined in June, 1863, but not printed, Judge Sprague, whose experience in this class of cases was very great, found the custom to be established, and decided the cause in favor of the libellants, because they owned the first iron, though the whale was killed by the crew of the other vessel, or by those of both together.  Mr. Stetson, of counsel in that case, has kindly furnished me with a note of the opinion taken down by him at the time, and I have carefully compared it with the pleadings and depositions on file, and am satisfied that the precise point was in judgment.  The learned judge is reported to have said that the usage for the first iron, whether attached to the boat or not, to hold the whale, was fully established, and that one witness carried it back to the year 1800.  He added, that, although local usages of a particular port ought not to be allowed to set aside the general maritime law, this objection did not apply to a custom which embraced an entire business, and had been concurred in for a long time by every one engaged in that trade.

  
In this case the parties all understood the custom, and the libellants’ master yielded the whale in conformity to it.  If the pursuit of the Rainbow had been clearly understood in the beginning, no doubt the other vessel would not have taken the trouble to join in it, and the usage would have had its appropriate and beneficial effect.  In the actual circumstances, it is a hard case for the libellants; but as they have not sustained their title, I must dismiss their cause, and, in consideration of the point being an old one in this court, with costs.
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DISCUSSION QUESTIONS:  SWIFT v. GIFFORD

68.  Swift is a case that involves initial possession of a wild animal.  Under the reasoning of Pierson, Liesner, and Shaw, who would get the whale?

69.  What justifications does Swift  give for treating the whaler’s custom as law?  What are the problems with using custom as law?   Are there good reasons to treat the customs in Swift differently from the hunters’ customs ignored by the majority in Pierson?

70.  Swift relies on an unpublished opinion cited by one of the parties.  What problems do you see with doing this?  Are the problems sufficient to justify a blanket rule against the use of unpublished opinions?
Ghen v. Rich

8 F. 159 (D. Mass. 1881) 

NELSON, D.J.:  This is a libel to recover the value of a fin-back whale.  The libellant lives in Provincetown and the respondent in Wellfleet.  The facts, as they appeared at the hearing, are as follows:

In the early spring months the easterly part of Massachusetts bay is frequented by the species of whale known as the fin-back whale.  Fishermen from Provincetown pursue them in open boats from the shore, and shoot them with bomb-lances fired from guns made expressly for the purpose.  When killed they sink at once to the bottom, but in the course of from one to three days they rise and float on the surface.  Some of them are picked up by vessels and towed into Provincetown.  Some float ashore at high water and are left stranded on the beach as the tide recedes.  Others float out to sea and are never recovered.  The person who happens to find them on the beach usually sends word to Provincetown, and the owner comes to the spot and removes the blubber.  The finder usually receives a small salvage for his services.  Try-works are established in Provincetown for trying out the oil.  The business is of considerable extent, but, since it requires skill and experience, as well as some outlay of capital, and is attended with great exposure and hardship, few persons engage in it.  The average yield of oil is about 20 barrels to a whale.  It swims with great swiftness, and for that reason cannot be taken by the harpoon and line.  Each boat's crew engaged in the business has its peculiar mark or device on its lances, and in this way it is known by whom a whale is killed.

  
The usage on Cape Cod, for many years, has been that the person who kills a whale in the manner and under the circumstances described, owns it, and this right has never been disputed until this case.  The libellant has been engaged in this business for ten years past.  On the morning of April 9, 1880, in Massachusetts bay, near the end of Cape Cod, he shot and instantly killed with a bomb-lance the whale in question.  It sunk immediately, and on the morning of the 12th was found stranded on the beach in Brewster, within the ebb and flow of the tide, by one Ellis, 17 miles from the spot where it was killed.  Instead of sending word to Provincetown, as is customary, Ellis advertised the whale for sale at auction, and sold it to the respondent, who shipped off the blubber and tried out the oil.  The libellant heard of the finding of the whale on the morning of the 15th, and immediately sent one of his boat's crew to the place and claimed it.  Neither the respondent nor Ellis knew the whale had been killed by the libellant, but they knew or might have known, if they had wished, that it had been shot and killed with a bomb-lance, by some person engaged in this species of business.

  
The libellant claims title to the whale under this usage.  The respondent insists that this usage is invalid.  It was decided by Judge Sprague, in Taber v. Jenny, that when a whale has been killed, and is anchored and left with marks of appropriation, it is the property of the captors; and if it is afterwards found, still anchored, by another ship, there is no usage or principle of law by which the property of the original captors is diverted, even though the whale may have dragged from its anchorage.  The learned judge says:

When the whale had been killed and taken possession of by the boat of the Hillman, (the first taker,) it became the property of the owners of that ship, and all was done which was then practicable in order to secure it.  They left it anchored, with unequivocal marks of appropriation.

  
In Bartlett v. Budd, the facts were these: The first officer of the libellant's ship killed a whale in the Okhotsk sea, anchored it, attached a waif to the body, and then left it and went ashore at some distance for the night.  The next morning the boats of the respondent's ship found the whale adrift, the anchor not holding, the cable coiled round the body, and no waif or irons attached to it.  Judge Lowell held that, as the libellants had killed and taken actual possession of the whale, the ownership vested in them.  In his opinion the learned judge says:  


A whale, being ferae naturae, does not become property until a firm possession has been established by the taker.  But when such possession has become firm and complete, the right of property is clear, and has all the characteristics of property.
He doubted whether a usage set up but not proved by the respondents, that a whale found adrift in the ocean is the property of the finder, unless the first taker should appear and claim it before it is cut in, would be valid, and remarked that ‘there would be great difficulty in upholding a custom that should take the property of A and give it to B, under so very short and uncertain a substitute for the statute of limitations, and one so open to fraud and deceit.’  Both the cases cited were decided without reference to usage, upon the ground that the property had been acquired by the first taker by actual possession and appropriation.

In Swift v. Gifford, Judge Lowell decided that a custom among whalemen in the Arctic seas, that the iron holds the whale was reasonable and valid.  In that case a boat's crew from the respondent’s ship pursued and struck a whale in the Arctic ocean, and the harpoon and the line attached to it remained in the whale, but did not remain fast to the boat.  A boat's crew from the libellant's ship continued the pursuit and captured the whale, and the master of the respondent's ship claimed it on the spot.  It was held by the learned judge that the whale belonged to the respondents.  It was said by Judge Sprague, in Bourne v. Ashley, an unprinted case referred to by Judge Lowell in Swift v. Gifford, that the usage for the first iron, whether attached to the boat or not, to hold the whale was fully established; and he added that, although local usages of a particular port ought not to be allowed to set aside the general maritime law, this objection did not apply to a custom which embraced an entire business, and had been concurred in for a long time by every one engaged in the trade.

  
In Swift v. Gifford, Judge Lowell also said:  

The rule of law invoked in this case is one of very limited application.  The whale fishery is the only branch of industry of any importance in which it is likely to be much used, and if a usage is found to prevail generally in that business, it will not be open to the objection that it is likely to disturb the general understanding of mankind by the interposition of an arbitrary exception.

  
I see no reason why the usage proved in this case is not as reasonable as that sustained in the cases cited.  Its application must necessarily be extremely limited, and can affect but a few persons.  It has been recognized and acquiesced in for many years.  It requires in the first taker the only act of appropriation that is possible in the nature of the case.  Unless it is sustained, this branch of industry must necessarily cease, for no person would engage in it if the fruits of his labor could be appropriated by any chance finder.  It gives reasonable salvage for securing or reporting the property. That the rule works well in practice is shown by the extent of the industry which has grown up under it, and the general acquiescence of a whole community interested to dispute it.  It is by no means clear that without regard to usage the common law would not reach the same result.  That seems to be the effect of the decisions in Taber v. Jenny and Bartlett v. Budd.  If the fisherman does all that is possible to do to make the animal his own, that would seem to be sufficient.  Such a rule might well be applied in the interest of trade, there being no usage or custom to the contrary.  Holmes, Com. Law, 217.  But be that as it may, I hold the usage to be valid, and that the property in the whale was in the libellant. ...
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DISCUSSION QUESTIONS:  GHEN v. RICH
71.  Discuss who should get the value of the whale in Ghen under the analysis of Albers?  Of Taber and Bartlett?  Of Swift?  

72.  Describe the development of the custom in Ghen in terms of Demsetz’s analysis.   Can you explain the court’s retention of the custom in those terms as well?
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Carol M. Rose, Possession As The Origin Of Property

52 U. Chi. L. Rev. 73 (1985) 


 How do things come to be owned? This is a fundamental puzzle for anyone who thinks about property. One buys things from other owners, to be sure, but how did the other owners get those things? Any chain of ownership or title must have a first link. Someone had to do something to anchor that link. The law tells us what steps we must follow to obtain ownership of things, but we need a theory that tells us why these steps should do the job. 


 John Locke’s view, ... is probably the one most familiar to American students. Locke argued that an original owner is one who mixes his or her labor with a thing and, by commingling that labor with the thing, establishes ownership of it.2 This labor theory is appealing because it appears to rest on “desert,” but it has some problems. First, without a prior theory of ownership, it is not self-evident that one owns even the labor that is mixed with something else. Second, even if one does own the labor that one performs, the labor theory provides no guidance in determining the scope of the right that one establishes by mixing one’s labor with something else. Robert Nozick illustrates this problem with a clever hypothetical. Suppose I pour a can of tomato juice into the ocean: do I now own the seas?5 

 A number of thinkers more or less contemporary to Locke proposed another theory of the basis of ownership. According to this theory, the original owner got title through the consent of the rest of humanity (who were, taken together, the first recipients from God, the genuine original owner). Locke himself identified the problems with this theory; they involve what modern law-and-economics writers would call “administrative costs.”‘ How does everyone get together to consent to the division of things among individuals? 


 The common law has a third approach, which shares some characteristics with the labor and consent theories but is distinct enough to warrant a different label. For the common law, possession or “occupancy”‘ is the origin of property. This notion runs through a number of fascinating old cases with which teachers of property law love to challenge their students. Such inquiries into the acquisition of title to wild animals and abandoned treasure may seem purely academic; how often, after all, do we expect to get into disputes about the ownership of wild pigs or long-buried pieces of eight? These cases are not entirely silly, though. People still do find treasure-laden vessels, and statesmen do have to consider whether someone’s acts might support a claim to own the moon, for example, or the mineral nodes at the bottom of the sea.  Moreover, analogies to the capture of wild animals show up time and again when courts have to deal on a nonstatutory basis with some “fugitive”‘ resource that is being reduced to property for the first time, such as oil, gas, groundwater, or space on the spectrum of radio frequencies. 


 With these more serious claims in mind, then, I turn to the maxim of the common law: first possession is the root of title. Merely to state the proposition is to raise two critical questions: what counts as possession, and why is it the basis for a claim to title? In exploring the quaint old cases’ answers to these questions, we hit on some fundamental views about the nature and purposes of a property regime. 


 Consider Pierson v. Post, a classic wild-animal case from the early nineteenth century. Post was hunting a fox one day on an abandoned beach and almost had the beast in his gunsight when an interloper appeared, killed the fox, and ran off with the carcass. The indignant Post sued the interloper for the value of the fox on the theory that his pursuit of the fox had established his property right to it. 


 The court disagreed. It cited a long list of learned authorities to the effect that “occupancy”‘ or “possession”‘ went to the one who killed the animal, or who at least wounded it mortally or caught it in a net. These acts brought the animal within the “certain control”‘ that gives rise to possession and hence a claim to ownership. 


 Possession thus means a clear act, whereby all the world understands that the pursuer has “an unequivocal intention of appropriating the animal to his individual use.”  A clear rule of this sort should be applied, said the court, because it prevents confusion and quarreling among hunters (and coincidentally makes the judges’ task easier when hunters do get into quarrels). 


 The dissenting judge commented that the best way to handle this matter would be to leave it to a panel of sportsmen, who presumably would have ruled against the interloper. In any event, he noted that the majority’s rule would discourage the useful activity of fox hunting: who would bother to go to all the trouble of keeping dogs and chasing foxes if the reward were up for grabs to any “saucy intruder”?  If we really want to see that foxes don’t overrun the countryside, we will allocate a property right--and thus the ultimate reward--to the hunter at an earlier moment, so that he will undertake the useful investment in keeping hounds and the useful labor in flushing the fox. 


 The problem with assigning “possession”‘ prior to the kill is, of course, that we need a principle to tell us when to assign it. Shall we assign it when the hunt begins? When the hunter assembles his dogs for the hunt? When the hunter buys his dogs?21 


 Pierson thus presents two great principles, seemingly at odds, for defining possession: (1) notice to the world through a clear act, and (2) reward to useful labor. The latter principle, of course, suggests a labor theory of property. The owner gets the prize when he “mixes in his labor”‘ by hunting. On the other hand, the former principle suggests at least a weak form of the consent theory: the community requires clear acts so that it has the opportunity to dispute claims, but may be thought to acquiesce in individual ownership where the claim is clear and no objection is made. 


 On closer examination, however, the two positions do not seem so far apart. In Pierson, each side acknowledged the importance of the other’s principle. Although the majority decided in favor of a clear rule, it tacitly conceded the value of rewarding useful labor. Its rule for possession would in fact reward the original hunter most of the time, unless we suppose that the woods are thick with “saucy intruders.”‘ On the other side, the dissenting judge also wanted some definiteness in the rule of possession. He was simply insisting that the acts that sufficed to give notice should be prescribed by the relevant community, namely hunters or “sportsmen.”‘ Perhaps, then, there is some way to reconcile the clear-act and reward-to-labor principles. 


 The clear-act principle suggests that the common law defines acts of possession as some kind of statement. As Blackstone said, the acts must be a declaration of one’s intent to appropriate.23 This possibility is illustrated in a later nineteenth-century case involving possession of land. Brumagim v. Bradshaw24 involved two claimants to a considerable amount of land that had become, by the time the litigation was brought, the residential and commercial Potrero district of San Francisco. Each party claimed ownership of the land through a title extending back to an original “possessor” of the land, and the issue was whether the first of these purported possessors, one George Treat, had really “possessed” the land at all. If he had not, his successors in interest could not claim ownership through him, and title would go to those claiming through a later “first possessor.”


 Those who claimed through Treat put a number of facts before the jury to establish his original possession. They noted particularly that Treat had repaired a fence across the neck of the Potrero peninsula--to which the other side rejoined that outsiders could still land in boats, and that, in any event, there was a gap in the fence. The Treat claimants also alleged that Treat had made use of the land by pasturing livestock on it--though the other side argued that the land had not been suitable for cattle even then, because San Francisco was expanding in that direction. The court ruled that the jury should decide whether Treat’s acts gave sufficient notice to the public that he had appropriated the property. If so, he had “possessed”‘ it and could pass it on as an owner. 


 This instruction would seem to come down clearly on the side of the “clear act”‘ theory of possession. Yet that theory seems to leave out some elements of the evidence. The fence question, to be sure, bore on whether Treat’s acts informed the public of his claim. But the parties’ arguments over whether Treat’s use was “suitable”‘ seemed to reflect concern over an aim of rewarding useful labor. If suitable use were a relevant issue, why did the court’s jury instruction ignore the value of rewarding labor? 


 The answer to this question may well be that suitable use is also a form of notice. If outsiders would think that a large area near a growing city was abandoned because it was vacant except for a few cows, they might enter on the land and claim some prime waterfront footage for themselves. In other words, if the use that Treat made was unsuitable, his use would not give notice of his claim to others. Thus, to ask whether Treat used the land suitably is just another way of asking whether he informed others of his claim, particularly those others who might have been interested in buying the land from Treat or settling it for themselves. Society is worst off in a world of vague claims; if no one knows whether he can safely use the land, or from whom he should buy it if it is already claimed, the land may end up being used by too many people or by none at all. 


 Possession now begins to look even more like something that requires a kind of communication, and the original claim to the property looks like a kind of speech, with the audience composed of all others who might be interested in claiming the object in question. Moreover, some venerable statutory law obligates the acquiring party to keep on speaking, lest he lose his title by “adverse possession.” 


 Adverse possession is a common law interpretation of statutes of limitation for actions to recover real property. Suppose I own a lot in the mountains, and some stranger to me, without my permission, builds a house on it, clears the woods, and farms the lot continuously for a given period, say twenty years. During that time, I am entitled to go to court to force him off the lot. But if I have not done so at the end of twenty years, or some other period fixed by statute, not only can I not sue him for recovery of what was my land, but the law recognizes him as the title owner. The doctrine of adverse possession thus operates to transfer property to one who is initially a trespasser if the trespasser’s presence is open to everyone, lasts continuously for a given period of time, and if the title owner takes no action to get rid of him during that time. 


 Here again we seem to have an example of a reward to the useful laborer at the expense of the sluggard. But the doctrine is susceptible to another interpretation as well; it might be designed, not to reward the useful laborer, but to require the owner to assert her right publicly. It requires her to make it clear that she, and not the trespasser, is the person to deal with if anyone should wish to buy the property or use some portion of it. 


 Courts have devoted much attention to the elements of a successful claim of adverse possession. Is grazing livestock a continuous use, so as to entitle the livestock owner to claim full ownership of the pasture as an adverse possessor?  How about farming (where intensive use may be merely seasonal) or taking care of a lawn? Is a cave that encroaches deep under my land something that is obvious to me, so that I should be required to kick out the trespasser who operates it as a commercial attraction?  No matter how much the doctrine of adverse possession seems to reward the one who performs useful labor on land at the expense of the lazy owner who does nothing, the crucial element in all these situations is, once again, communication. “Possession” means acts that “apprise the community [,] . . . arrest attention, and put others claiming title upon inquiry.”33 


 In Illinois, for example, an adverse possessor may establish his claim merely by paying taxes on the property, at least against an owner who is familiar with real estate practice and records. Why is this? Naturally the community likes to have taxes paid and is favorably disposed toward one who pays them. But more important, payment of taxes is a matter of public record, and the owner whose taxes are paid by someone else should be aware that something peculiar is happening. Just as important, the public is very likely to view the taxpayer as the owner. If someone is paying taxes on my vacant lot or empty house, any third person who wants to buy the house is very likely to think that the taxpayer is the owner because people do not ordinarily pay taxes on land they do not own. If I want to keep my land, the burden is upon me to correct the misimpression. The possibility of transferring titles through adverse possession once again serves to ensure that members of the public can rely upon their own reasonable perceptions, and an owner who fails to correct misleading appearances may find his title lost to one who speaks loudly and clearly, though erroneously. 


 Possession as the basis of property ownership, then, seems to amount to something like yelling loudly enough to all who may be interested. The first to say, “This is mine,”‘ in a way that the public understands, gets the prize, and the law will help him keep it against someone else who says, “No, it is mine.”‘ But if the original communicator dallies too long and allows the public to believe the interloper, he will find that the interloper has stepped into his shoes and has become the owner. 


 Similar ideas of the importance of communication, or as it is more commonly called, “notice,”‘ are implicit in our recording statutes and in a variety of other devices that force a property claimant to make a public record of her claims on pain of losing them altogether. Indeed, notice plays a part in the most mundane property-like claims to things that the law does not even recognize as capable of being reduced to ownership. “Would you please save my place?” one says to one’s neighbor in the movie line, in order to ensure that others in line know that one is coming back and not relinquishing one’s claim. In my home town of Chicago, one may choose to shovel the snow from a parking place on the street, but in order to establish a claim to it one must put a chair or some other object in the cleared space. The useful act of shoveling snow does not speak as unambiguously as the presence of an object that blocks entry. 


 Why, then, is it so important that property owners make and keep their communications clear? Economists have an answer: clear titles facilitate trade and minimize resource-wasting conflict. If I am careless about who comes on to a corner of my property, I invite others to make mistakes and to waste their labor on improvements to what I have allowed them to think is theirs. I thus invite a free-for-all over my ambiguously held claims, and I encourage contention, insecurity, and litigation--all of which waste everyone’s time and energy and may result in overuse or underuse of resources. But if I keep my property claims clear, others will know that they should deal with me directly if they want to use my property. We can bargain rather than fight; through trade, all items will come to rest in the hands of those who value them most. If property lines are clear, then, anyone who can make better use of my property than I can will buy or rent it from me and turn the property to his better use. In short, we will all be richer when property claims are unequivocal, because that unequivocal status enables property to be traded and used at its highest value. 


 Thus, it turns out that the common law of first possession, in rewarding the one who communicates a claim, does reward useful labor; the useful labor is the very act of speaking clearly and distinctly about one’s claims to property. Naturally, this must be in a language that is understood, and the acts of “‘possession”‘ that communicate a claim will vary according to the audience. Thus, returning to Pierson v. Post, the dissenting judge may well have thought that fox hunters were the only relevant audience for a claim to the fox; they are the only ones who have regular contact with the subject matter. By the same token, the mid-nineteenth century California courts gave much deference to the mining-camp customs in adjudicating various Gold Rush claims; the Forty-Niners themselves, as those most closely involved with the subject, could best communicate and interpret the signs of property claims and would be particularly well served by a stable system of symbols that would enable them to avoid disputes. 


 The point, then, is that “acts of possession”‘ are, in the now fashionable term, a “text,”‘ and that the common law rewards the author of that text. But, as students of hermeneutics know, the clearest text may have ambiguous subtexts.  In connection with the text of first possession, there are several subtexts that are especially worthy of note. One is the implication that the text will be “read”‘ by the relevant audience at the appropriate time. It is not always easy to establish a symbolic structure in which the text of first possession can be “published”‘ at such a time as to be useful to anyone. Once again, Pierson v. Post illustrates the problem that occurs when a clear sign (killing the fox) comes only relatively late in the game, after the relevant parties may have already expended overlapping efforts and embroiled themselves in a dispute. Very similar problems occurred in the whaling industry in the nineteenth century: the courts expended a considerable amount of mental energy in finding signs of “possession”‘ that were comprehensible to whalers from their own customs and that at the same time came early enough in the chase to allow the parties to avoid wasted efforts and the ensuing mutual recriminations.42 


 Some objects of property claims do seem inherently incapable of clear demarcation--ideas, for example. In order to establish ownership of such disembodied items we find it necessary to translate the property claims into sets of secondary symbols that our culture understands. In patent and copyright law, for example, one establishes an entitlement to the expression of an idea by translating it into a written document and going through a registration process--though the unending litigation over ownership of these expressions, and over which expressions can even be subject to patent or copyright, might lead us to conclude that these particular secondary symbolic systems do not always yield widely understood “markings.” We also make up secondary symbols for physical objects that would seem to be much easier to mark out than ideas; even property claims in land, that most tangible of things, are now at their most authoritative in the form of written records. 


 It is expensive to establish and maintain these elaborate structures of secondary symbols, as indeed it may be expensive to establish a structure of primary symbols of possession. The economists have once again performed a useful service in pointing out that there are costs entailed in establishing any property system. These costs might prevent the development of any system at all for some objects, where our need for secure investment and trade is not as great as the cost of creating the necessary symbols of possession. 


 There is a second and perhaps even more important subtext to the “text” of first possession: the tacit supposition that there is such a thing as a “clear act,” unequivocally proclaiming to the universe one’s appropriation--that there are in fact unequivocal acts of possession, which any relevant audience will naturally and easily interpret as property claims. Literary theorists have recently written a great deal about the relativity of texts. They have written too much for us to accept uncritically the idea that a “text” about property has a natural meaning independent of some audience constituting an “interpretive community” or independent of a range of other “texts” and cultural artifacts that together form a symbolic system in which a given text must be read. It is not enough, then, for the property claimant to say simply, “It’s mine” through some act or gesture; in order for the “statement”‘ to have any force, some relevant world must understand the claim it makes and take that claim seriously. 


 Thus, in defining the acts of possession that make up a claim to property, the law not only rewards the author of the “text”‘; it also puts an imprimatur on a particular symbolic system and on the audience that uses this system. Audiences that do not understand or accept the symbols are out of luck. For Pierson’s dissenting judge, who would have made the definition of first possession depend on a decision of hunters, the rule of first possession would have put the force of law behind the mores of a particular subgroup. The majority’s “clear act”‘ rule undoubtedly referred to a wider audience and a more widely shared set of symbols. But even under the majority’s rule, the definition of first possession depended on a particular audience and its chosen symbolic context; some audiences win, others lose. 


 In the history of American territorial expansion, a pointed example of the choice among audiences made by the common law occurred when one group did not play the approved language game and refused to get into the business of publishing or reading the accepted texts about property. The result was one of the most arresting decisions of the early American republic: Johnson v. McIntosh,49 a John Marshall opinion concerning the validity of opposing claims to land in what is now a large part of Illinois and Indiana. The plaintiffs in this case claimed through Indian tribes, on the basis of deeds made out in the 1770’s; the defendants claimed under titles that came from the United States. The Court found for the defendants, holding that the claims through the Indians were invalid, for reasons derived largely from international law rather than from the law of first possession. But tucked away in the case was a first-possession argument that Marshall passed over. The Indians, according to an argument of the claimants from the United States, could not have passed title to the opposing side’s predecessors because, “[b]y the law of nature,”‘ the Indians themselves had never done acts on the land sufficient to establish property in it. That is to say, the Indians had never really undertaken those acts of possession that give rise to a property right. 


 Although Marshall based his decision on other grounds, there was indeed something to the argument from the point of view of the common law of first possession. Insofar as the Indian tribes moved from place to place, they left few traces to indicate that they claimed the land (if indeed they did make such claims). From an eighteenth-century political economist’s point of view, the results were horrifying. What seemed to be the absence of distinct claims to land among the Indians merely invited disputes, which in turn meant constant disruption of productive activity and dissipation of energy in warfare. Uncertainty as to claims also meant that no one would make any productive use of the land because there is little incentive to plant when there is no reasonable assurance that one will be in possession of the land at harvest time. From this classical economic perspective, the Indians’ alleged indifference to well-defined property lines in land was part and parcel of what seemed to be their relatively unproductive use of the earth.55 


 Now it may well be that North American Indian tribes were not so indifferent to marking out landed property as eighteenth century European commentators supposed. Or it may be that at least some tribes found landed property less important to their security than other forms of property and thus felt no need to assert claims to property in land.   But however anachronistic the Johnson parties’ (ultimately mooted) argument may now seem, it is a particularly striking example of the relativity of the “text”‘ of possession to the interpretative community for that text. It is doubtful whether the claims of any nomadic population could ever meet the common law requirements for establishing property in land. Thus, the audience presupposed by the common law of first possession is an agrarian or a commercial people--a people whose activities with respect to the objects around them require an unequivocal delineation of lasting control so that those objects can be managed and traded.  


 But perhaps the deepest aspect of the common law text of possession lies in the attitude that this text strikes with respect to the relationship between human beings and nature. At least some Indians professed bewilderment at the concept of owning the land. Indeed they prided themselves on not marking the land but rather on moving lightly through it, living with the land and with its creatures as members of the same family rather than as strangers who visited only to conquer the objects of nature.59 The doctrine of first possession, quite to the contrary, reflects the attitude that human beings are outsiders to nature. It gives the earth and its creatures over to those who mark them so clearly as to transform them, so that no one else will mistake them for unsubdued nature. 


 We may admire nature and enjoy wildness, but those sentiments find little resonance in the doctrine of first possession. Its texts are those of cultivation, manufacture, and development. We cannot have our fish both loose and fast, as Melville might have said,61 and the common law of first possession makes a choice. The common law gives preference to those who convince the world that they have caught the fish and hold it fast. This may be a reward to useful labor, but it is more precisely the articulation of a specific vocabulary within a structure of symbols approved and understood by a commercial people. It is this commonly understood and shared set of symbols that gives significance and form to what might seem the quintessentially individualistic act: the claim that one has, by “possession,” separated for oneself property from the great commons of unowned things things.
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DISCUSSION QUESTIONS: ROSE EXCERPT
73.
Rose sees two principles tying possession to ownership:  rewarding useful labor and providing a clear act giving notice of ownership.  What problems does she see with labor theory?  What benefits does she see flowing from the “clear act” ?  What possible problems arise from the attempt to provide the “clear act”? What significance does she see to the idea of “relevant audience”?

74.
Explain the holdings of the following cases in terms of Rose’s ideas:  Shaw; Mullett; Albers; Swift; Ghen.  
B.
The Law of Oil & Gas
H.R. Williams, R.C. Maxwell & C.J. Meyers 

Cases & Materials On The Law Of Oil & Gas 1-2, 7-11 (4th ed. 1979)

A BRIEF INTRODUCTION TO SCIENTIFIC AND ENGINEERING BACKGROUND                                OF OIL AND GAS LAW


Petroleum is a generic name for certain combustible hydrocarbon compounds found in the earth.  The molecular structure of these hydrogen and carbon compounds varies from the very simple structure of methane (CH4), a component of the fuel natural gas, to more complex structures, such as that of octane (C8H18), a component of crude oil.  In addition, impurities are often associated with petroleum (the sulfur compound that contaminates sour gas and oil is one), and these should be removed prior to marketing the product.


Of the many physical properties of petroleum studied by scientists, three are fundamental for an understanding of oil and gas production.  First, petroleum occurs in nature in the gaseous, liquid and solid states, usually as gas or a liquid.  Wherever it occurs as a liquid there is almost always some gas also present in solution.  Since gas expands when pressure is reduced, there is energy available for the propulsion of the oil to the surface.  How much energy is available depends on the amount of gas present in the reservoir, at least in part.  We say “in part” because other sources of energy may also be present the reservoir, as we shall see in a later paragraph.  Another important property of petroleum is its specific gravity or density.  In the case of solids and liquids, specific gravity expresses the ratio between the weights of equal volumes of water and another substance measured at a standard temperature.  The weight of water is assigned a value of 1.  Liquid petroleum normally being lighter than water, its specific gravity is a fraction.  For example, the specific gravity of octane is .7064.  In the oil industry, however, the specific gravity of oil is commonly expressed in A.P.I. degrees.  On this scale the ratio is inverted so that oil with the least specific gravity has the highest A.P.I. gravity.  Most crude oils range from 27° to 35° A.P.I. gravity.  Other things being equal, the higher the A.P.I. gravity the better the price for the oil.  The third, property to be noticed is viscosity, which is an inverse measure of the ability of a fluid to flow.  The less viscous the fluid the greater its mobility.  There is a relationship between specific gravity and viscosity, for usually the less dense a petroleum compound is the less viscous it is.  The viscosity of oil in a reservoir is also affected by the amount of gas present in solution, for gas is the less viscous of the two fluids.  Production methods which permit gas to escape from solution before-the oil has reached the well bore decrease ultimate recovery from the reservoir by increasing the viscosity of the oil as well as by dissipating the reservoir energy.


To understand how petroleum is found and produced, we need to know something about petroleum geology.  This is a big subject and what follows is only rudimentary.  All rocks are divided into three basic classifications: igneous (granite is an example), metamorphic (slate and marble are examples), and sedimentary, of which three kinds are especially important in petroleum geology, sandstone, limestone and shale.  The crust of the earth is composed of layers of these rocks overlain in some places with a thin coating of top soil, and any single layer (or stratum) will normally contain only one kind of rock.  These strata having been deposited at different periods of time, the deepest layer will ordinarily be the oldest.  Igneous and metamorphic rocks are also called basement rock, since, being older, they ordinarily occur beneath sedimentary deposits.  Nearly all commercial oil and gas production is from some form of sedimentary rock.  This is accounted for in one theory by the absence of source material for the manufacture of petroleum prior to the time of sedimentary deposits.  According to this theory, oil and gas was formed from animal and vegetable life in the sea, and it was the sea that deposited sedimentary strata.  Whether one accepts this theory of the origin of petroleum, there is another reason for its presence being confined to sedimentary rocks.  Unlike igneous and metamorphic rocks, many sandstones and limestones and some shales possess two physical properties necessary for the accumulation of petroleum in commercial quantities, viz., porosity and permeability.  Porosity is demonstrated every time you put oil on a whetstone to sharpen a knife.  The stone soaks up the oil because there is a void between the particles that compose the rock.  Permeability of rock is its capacity for transmitting a fluid.  It is not enough that reservoir rock be capable of holding petroleum; it must also allow the petroleum to move through it.  Usually porosity and permeability conjoin, but this is not invariably true.


In summary, a commercial oil deposit requires the presence of a porous, permeable rock formation containing oil of marketable A.P.I. gravity and of producible viscosity.


It is the business of petroleum geologists, aided by geophysicists and other scientists, to search for these deposits.  At present, however, there is no way of finding oil and gas short of drilling wells. …

A consideration of the mechanics of oil and gas production closes this brief discussion of the scientific background of oil and gas law.  Three fluids may be found singly or in combination in a reservoir trap: oil, gas and water, usually salt water.  If each is present in its natural state, the water will be at the bottom, the oil next, and free gas on top. (... [W]ater has the greatest density, oil next, and gas the least.)  The lines separating these fluids (called oil-water and gas-oil contact lines) are not sharply defined; at the gas-oil contact line, for example, there is likely to be a zone of very high A.P.I. gravity oil heavily saturated with gas.  Also present in the typical reservoir will be connate water, a thin film of water around each grain of the stone, but very little of this is produced by the well.  Free gas does not always occur in a reservoir, but some gas is almost always present in solution in the oil, most of which becomes free gas when the oil reaches the reduced pressure of the surface.  Such gas, known as casinghead gas, was customarily flared in the 1930’s, but now it is common (though by no means uniform) practice to remove its liquid components and sell it.


Both natural and artificial means are used to produce oil.  During primary production natural energy propels the petroleum to the well bore, where artificial energy can then be used to lift it to the surface, if necessary.  The natural sources of reservoir energy are: (1) gas expansion, (2) water encroachment, and (3) gravity.  One of these forces is always present in a commercial oil field, and often a combination of all three.  Gas expansion reservoirs are the most common.  A reduction of pressure from opening the well allows the gas to expand, forcing the oil to the well bore and lifting it to the surface.  If some of the gas is free, the field is known as a gas-cap field; if not, as a solution-gas field.  In either event, maximum ultimate recovery depends on conserving the gas pressure.  Hence, it is as improper to produce gas from the gas cap as it is to produce oil from wells with high gas-oil ratios.  In many states the gas-oil ratio is carefully regulated, and inefficient wells dissipating the reservoir pressure are shut in or put on limited production.


A water-drive field derives its energy mainly from edge- or bottom-water in the formation, though gas expansion may give an assist.  Water is only slightly compressible but when tremendous volumes of it are present, as is frequently true in reservoir traps, the effect of the slight compression is greatly magnified.  With a reduction of pressure, the water expands pushing the oil ahead of it.  Recovery of a very high percentage of the oil in place can be achieved in water-drive fields because the water has the effect of flushing out the recalcitrant oil and washing it free toward the well bore, but such recoveries depend on use of proper production methods.  Water pressure should be maintained and the water table should rise uniformly.  Accordingly, wells with high water-oil ratios should not be allowed to produce.  Nor should the rate of oil production be so high that channels form between the water table and the well bore, bypassing oil in the less permeable parts of the formation. ...


Rate of production, gas-oil and water-oil ratios are the primary factors affecting recoveries.  Of less importance is well spacing.  The dense drilling of the 20’s and early 30’s was wasteful certainly, but not so much in harm done to reservoirs as in the expense of useless wells.  It is now recognized that one oil well can efficiently drain twenty to eighty acres (depending on the reservoir), and most states have some sort of regulation requiring uniform spacing of wells within these limits.  The present problem in well spacing is irregular spacing rather than overcrowding.  Some states grant liberal exceptions to the uniform drilling pattern.  Even this causes no serious problem by itself, but such exceptions are usually accompanied by a disproportionately large production allowable for the small tract.  For example, in a field drilled on a 40-acre pattern, the wells drilled on 5-acre sites as exceptions may receive ninety percent of the allowable for a standard site.  Not only is this unfair to the larger site owners, it can result in such damage to the reservoir as the channeling described above.  The solution to the problem is integration of small tracts into drilling units of the proper size, a process called pooling.  

… When primary production declines or ceases from loss of reservoir energy, it may often be restored by artificial reservoir repressuring operations.  Petroleum engineers divide these operations into two classes: (1) pressure maintenance involves the injection of a fluid into a reservoir just beginning to show production and pressure decline.  Its object is to maintain primary production by keeping pressure up.  An excellent field example is the salt-water injection program in the East Texas oil field, which is a water-drive reservoir.  A serious decline in pressure was halted in 1942 by injecting, in the lower part of the stratum, the salt water produced by the wells near the oil-water contact line.  There was also disposed of thereby the salt water, which posed a serious pollution problem on the surface.  Gas injection operations are also common, especially in gas-cap fields.  (2)  The term secondary recovery is applied to worn-out fields, where the pressure is about gone and the wells are on the pump.  A usual method employed in these fields is water flooding.  A five-spot waterflood program works like this.  Four wells, one in each corner of a square, are designated input wells.  A well in the center of the square is utilized as a producing well.  Water is then circulated through the input wells into the reservoir, washing the remaining oil before it; toward the production well.


Most pressure maintenance, secondary recovery, cycling and recycling operations require the cooperation of the operators and the landowners in the field for financial and engineering reasons, so that operations can be conducted without regard for property lines.
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History, Structure, And Government Regulations
Background.   The existence of crude oil has been acknowledged for hundreds of years.  It was not until the middle of the 19th century, however, that crude oil became popular.  Its popularity coincided with the search for an improved source of lighting and the development of a suitable refinery process.  The crude oil used as feedstock was refined into a lighting oil known as kerosene.  The oil was found in natural seeps in the earth’s surface and initially sold for about $20 a barrel.


In 1859, Edwin L. Drake struck oil in Titusville, Pennsylvania, by drilling a 69 foot well.  This was the first time oil had been obtained by drilling through rock, and it is classified as the birth of the oil industry.  The market and a price had previously been established, and substantial quantities were finally available.  The price, however, did not remain at $20 a barrel.  As a result of Drake’s discovery, many men rushed to Pennsylvania to search for crude oil.  This surge in exploration soon spread to other states and to other countries.  As the available supply increased, the price plummeted.  By 1861, the price of a barrel of crude oil averaged 50 cents.

Original refined products.  The primary product of the unsophisticated refineries of the 1860s was kerosene.  Lubricants, which became more in demand as the United States moved into a new technological age, were also produced.  Another product resulting from the refining process was natural gasoline.  However, it had no use, at the time and was considered to be a waste byproduct.


The Civil War hastened the development of a new technological age.  This, consequently, increased the need for petroleum, and some new industrial processes were developed.  In addition, existing factories worked at capacity producing materials needed for the war.  These factories required both kerosene and lubricants.


The need for petroleum, however, did not decrease when the war ended.  Many cities needed to be rebuilt, and a railroad system, which brought with it a movement to settle western United States, had been established.  Petroleum and petroleum-based products became more and more a part of the American lifestyle.


At the turn of the century, the development of the internal combustion engine and the birth of the auto industry resulted in a variety of new applications for products derived from crude oil.  This caused still another increase in, the demand for crude oil.  Gasoline, a product which had been considered a waste byproduct, found a market. …
The evolution of the industry’s structure.  The production of crude oil in the United States has always been widely dispersed among numerous producers.  The faith and determination of many individuals, not just a few companies, played a vital role in shaping the oil industry.  For example, independents discovered 14 of the 15 large oil pools in Texas and Oklahoma between 1912 and 1926.  Many of the discoveries were in areas that the majors would not touch.


In addition to sheer will on the part of the independents, a dominance by the major producers did not develop domestically because of the laws which governed mineral rights in the United States.  The mineral rights in most foreign countries belonged to the government.  Major companies often, negotiated contracts which granted concessions which allowed them a near or absolute monopoly in the exploration and production of oil in a specific foreign country.  Consequently, a small number of producers controlled the mineral rights underlying a vast amount of land.


Ownership of land in the United States, however, included what was below it (the mineral rights).  Therefore, the right to drill often involved negotiations with a large number of landowners.  As a result, the ownership of the mineral rights in the United States belonged to many individuals or companies, not a small number of large companies.  Given a choice between focusing their efforts upon large tracts, often consisting of an entire country, and small tracts, often as small as a few hundred acres, the majors chose the former. ... 


The period 1920-1935 was one of the most active periods in the history of the industry with respect to integration.  Management realized that by operating their companies across two or more levels of the industry they would gain considerable protection against wide fluctuations in their profits.  Another factor, however, played an even greater role in the substantial forward integration movement which took place during this period.  This was the existence of an abundant supply of crude oil.


The property laws in the United States with respect to oil and gas were based on the “rule of capture.”  Thus, the producers of a well on a tract of land acquired title to all the oil and gas produced from their well despite that some of the oil and gas could have been drained from under adjoining properties.  Newly discovered oil was usually produced at maximum rates regardless of the price of the oil or the requirements of the market.  Obviously, it was to the advantage of the producers to sell their oil at any price in excess of their direct lifting costs, rather than to lose it entirely to a neighboring producer.


Many prorationing laws were enacted between 1930 and 1935.  These laws put an end to this situation of maximum production rates.  However, until this time, an acute oversupply existed.  Many crude oil producers integrated their companies into refining activities as a means of disposing of their crude oil.  Due to the large number of companies which followed this pattern, the competition in this phase of the industry increased greatly.  This situation stimulated forward integration into marketing activities by refiners who needed outlets for their processed crude.

Westmoreland & Cambria Nat. Gas Co. v. De Witt 

130 Penn. 235,  18 A. 724 (1889)

MITCHELL, J.: [Landowner Brown leased the right to extract natural gas from his land to Westmoreland.  After Westmoreland began drilling, a dispute arose.  Brown claimed Westmoreland had forfeited its lease rights and ejected Westmoreland.  Brown then entered into a new extraction lease with DeWitt.  DeWitt began drilling its own well and Westmoreland sued to prevent DeWitt from extracting any gas.  The case was tried before a learned master (an expert in the field appointed by a court to assist in cases involving  highly technical matters).  The master found that because Westmoreland was not in possession of the land at the time it brought the action, it lacked standing in equity to prevent DeWitt from drilling and that any remedy lay at law.]
The master finds formally that, ‘during several months prior to the filing of the bill, Brown, claiming a forfeiture of said lease, had taken full and absolute possession of the premises and rights mentioned and granted in the lease.’  An examination, however, of the evidence fails to disclose a single fact on which such a finding can be sustained.  It rests entirely on a misconception of the subject-matter of the possession in question, and the nature of the possession itself of which the subject-matter admitted.  The subject of possession was not the land, certainly not the surface.  All of that, except the portions actually necessary for operating purposes, was expressly reserved by the lease to Brown, the lessor.  Except of such portions, the complainants had no possession that was not concurrent with that of the lessor, if, indeed, it could be called possession of the land at all. Complainants’ right in the surface of the land under the lease was rather in the nature of an easement of entry and examination, with a right of possession arising where a particular place of operation should be selected, and the easement of ingress, egress, storage, transportation, etc., during the continuance of the operation.  
The real subject of possession to which complainant was entitled under the lease was the gas or oil contained in, or obtainable through, the land.  The learned master says gas is a mineral, and while in situ is part of the land, and therefore possession of the land is possession of the gas.  But this deduction must be made with some qualifications.  Gas, it is true, is a mineral; but it is a mineral with peculiar attributes, which require the application of precedents arising out of ordinary mineral rights, with much more careful consideration of the principles involved than of the mere decisions.  Water also is a mineral; but the decisions in ordinary cases of mining rights, etc., have never been held as unqualified precedents in regard to flowing, or even to percolating, waters. Water and oil, and still more strongly gas, may be classed by themselves, if the analogy be not too fanciful, as minerals ferae naturae.  In common with animals, and unlike other minerals, they have the power and the tendency to escape without the volition of the owner.  Their ‘fugitive and wandering existence within the limits of a particular tract was uncertain,’ as said by Chief Justice Agnew in Brown v. Vandegrift, 80 Pa. St. 147, 148.  They belong to the owner of the land, and are part of it, so long as they are on or in it, and are subject to his control; but when they escape, and go into other land, or come under another’s control, the title of the former owner is gone. Possession of the land, therefore, is not necessarily possession of the gas. If an adjoining, or even a distant, owner, drills his own land, and taps your gas, so that it comes into his well and under his control, it is no longer yours, but his.  And equally so as between lessor and lessee in the present case, the one who controls the gas—has it in his grasp, so to speak—is the one who has possession in the legal as well as in the ordinary sense of the word.

Tested by these principles, there is not the slightest doubt that the possession of the gas, as well as the right to it under this lease, was in the complainants when the bill was filed.  They had put down a well, which had tapped the gas-bearing strata, and it was the only one on the land.  They had it in their control, for they had only to turn a valve to have it flow into their pipe, ready for use.  The fact that they did not keep it flowing, but held it generally in reserve, did not affect their possession any more than a mill-owner affects the continuance of his water-right when he shuts his sluice-gates.  On the other hand, Brown had no possession of the gas at all.  His possession of the soil for purposes of tillage, etc., gave him no actual possession of the gas; and he had no legal possession, for his lease had conveyed that to another.  How, then, had he taken ‘full and absolute possession of the premises and rights,’ as found by the master?  Apparently he had asserted to the complainants his claim that the lease was forfeited.  In addition, on one occasion, when the agent of complainants was at their well for a specific purpose, Brown had ordered him off the land; but there is no evidence that he went until he had finished his business there.  Shortly before this the complainants had sent men on the land to begin the erection of a derrick for a second well, and Brown had ordered them off.  This, which is the strongest item in the proof, is really no evidence at all of dispossession of complainants.  They still remain in possession of their well, which gave them the sole control of the gas, so far as its utilization was concerned, and the sole possession of which it was capable, apart from the land, from which it had been legally severed by the lease.  The utmost that can be said of such an occurrence is that it was a violent and temporary interference with that portion of complainants’ rights which authorized them to put down a second well.  This was no more a dispossession of complainants from their occupation of the gas than blocking up one of a farmer’s roads to his home would be an ouster from his farm.  We are therefore of opinion that the master was wrong in finding as a fact that complainants were out of possession….  [The court went on to find that DeWitt’s well was on land covered by the lease and that Westmoreland had not forfeited its lease rights.  It therefore granted the injunction.]

DISCUSSION QUESTIONS:  WESTMORELAND

75.  Under Westmoreland, if a pool of gas lies under two adjacent parcels of land and the owner of one parcel drills a well, how much of the joint pool is he entitled to take through his well?  How is this result related to the court’s description of gas as a mineral ferae naturae?

76.  What are the factual similarities and differences between acquiring first possession of wild animals and extracting oil and gas?  What does this factual comparison suggest about the usefulness of the analogy created by Westmoreland?

77.  How well do the rules and factors developed in the animal cases for determining first possession apply to the extraction of oil and gas?

78.  What other methods of allocating oil and gas might there be beside the method suggested in Westmoreland?  What are the strengths and weaknesses of these methods as compared to Westmoreland?

Hammonds v. Central Kentucky Natural Gas Co.

255 Ky. 685, 75 S.W.2d 204 (1934)

Stanley, Commissioner:  The case seems to be one of first impression.  About 1919, the appellee exhausted the gas from a field of about 15.000 acres in Menifee and adjoining counties, most of which it had under lease.  Thereafter it brought in vast quantities of gas from distant fields and put it by force through its previously drilled wells into the vacated underground reservoir, withdrawing it as desired.  In recent rate litigation the company valued these holdings at $2,000,000.


The appellant owns 54 acres within this boundary which was never leased to the company.  It is not disputed that this geological dome or basin underlies her land.  She brought this suit to recover a large sum for use and occupation under the idea of trespass, it being charged that the gas was placed in or under her property without her knowledge or consent.  Judgment went for the defendant.  The decision must rest upon the character and nature of property in natural gas.



The migratory trait of oil and gas when released from imprisonment in their natural geological reservoirs by decrease of the pressure which confines them when the strata is penetrated, naturally or mechanically–perhaps at a point far removed and where no connection could be suspected–was early judicially recognized.  This power, as it were, of self-transmission, or this fleeting nature of oil and gas, soon gave rise to the distinctive rules of law which differentiate these substances from the solid minerals.                                           



In the pioneer case of Hail v. Reed, 54 Ky. 479 (1854), suit was filed to recover possession of "three barrels of American oil," valued at $1.25 a gallon, which had been drawn from the plaintiff’s salt well in Cumberland county without his license or permission.  In the argument, the plaintiffs likened the oil to solid minerals, while the defendants suggested the analogies between animals ferae naturae and waters of a spring to oil (then a novel product sold as a medicine, and stated by the court to be "a peculiar liquid not necessary nor indeed suitable for the common use of man"), and maintained that since the plaintiff had not reduced the oil to possession and as they had done so through their own efforts, they were entitled to retain it.  The court passed over the suggested analogies and held that, like water collected, the oil actually in the well, there subject to being taken out, was the property of the owner of the land and belonged to him when drawn out unless it had been done by his licensee.  The defendants were regarded as wrongdoers and the oil was restored to the owner of the land.  It  remained for the Supreme Court of Pennsylvania twelve years later to point out specifically for the first time the distinctions and to lay the predicate for the various rules based upon the fugacious nature of these minerals in Funk v. Haldeman, 53 Pa. 229.  In Westmoreland & Cambria Natural Gas Company v. De Witt, 130 Pa. 235, 18 A. 724, 725, that court said:

Water and oil, and still more strongly gas, may be classed by themselves, if the analogy be not too fanciful, as minerals ferae naturae.  In common with animals, and unlike other minerals, they have the power and the tendency to escape without the volition of the owner.  Their ‘fugitive and wandering existence within the limits of a particular tract was uncertain,’ … They belong to the owner of the land, and are part of it, so long as they are on or in it, and are subject to his control; but when they escape, and go into other land, or come under another’s control, the title of the former owner is gone. Possession of the land, therefore, is not necessarily possession of the gas. 


But, as is pointed out in Mills & Willingham on the Law of Oil and Gas, sec. 13, the doctrine of ferae naturae was not carried to its logical conclusion in that state (as it was in Indiana), for Pennsylvania, as in a majority of the oil producing states, has adopted the rule that the owner of land under which oil and gas lie is the absolute owner of them in place in the same manner and to the same extent as is an owner of solid minerals, and he may create by grant or reservation a separate corporeal estate  in oil or gas identical in nature with the estate of the surface, subject of course, to loss through escape.  We so regard it in Kentucky. Willis’s Thornton on Oil & Gas, §§§34, 39, 46, 82, 86 & 472; Hail v. Reed, supra; ... Swiss Oil Corporation v. Hupp, 253 Ky. 552, 69 S.W. 2d 1037. Except the easement to explore and develop, the conveyance is in reality the grant of a right in real estate yet to be actually severed or produced, for as to oil and gas not discovered or produced, there is no change of title from the common ownership.  Kelly v. Keys, 213 Pa. 295, 62 A. 911; Swiss Oil Corporation v. Hupp, supra. 


The conception of absolute ownership can go no further, for beyond that point the wild and migratory nature of oil and gas destroys the theory.  They may be here today and gone tomorrow.  They belong to the owner of the land as a part of it so long as they are on it or subject to his control; when they are gone, his title is gone.  Brown v. Spilman, 155 U.S. 665.  If they escape into the land of another, they become his property in like degree or manner.   So it is declared that oil and gas are not the property of any one until reduced to actual possession by extraction, although by virtue of his proprietorship the owner of  the  surface, or his grantee of the severed mineral estate, has the exclusive right of seeking to acquire and of appropriating the oil and gas directly beneath.  This theory of ownership or, perhaps more accurately speaking, lack of ownership is practically universally recognized. ...



When gas is thus severed and brought under dominion and into actual possession at the surface, it, of course, becomes the personal property of the one who has extracted it under a right so to do.  Willis’s Thornton on Oil & Gas, secs. 50 and 60. The appellee acquired such title to the gas here involved.  The question is whether the gas, having once been reduced to possession and absolute ownership having vested, was restored to its original wild and natural status, by being replaced in a similar reservoir of nature, taking the place of other gas which once occupied that same subterranean chamber. ...



In seeking for an analogous condition in the law, the courts, since the early Pennsylvania case, have compared natural gas and oil to that of animals ferae naturae.  The analogy, as we have seen, formed the basis of the all but universal doctrine of property in these wandering minerals.  So we may look to that analogous law.  From the beginning, wild animals have been regarded as quasi property of the entire human race. It is the recognition of land titles rather than of any individual property in the game that prevents its pursuit, and, barring all questions of trespass, exclusive property in birds and wild animals becomes vested in the person capturing or reducing them to possession.  But unless killed, this is a qualified property, for when restored to their natural wild and free state, the dominion and individual proprietorship of any person over them is at an end and they resume their status is common property. 3 C.J. l8, 19.  So, too, are fish collective property so long as they remain unconfined, in their natural element in a public stream, and not even the owner of the soil over which the stream flows owns the fish therein, although he may have the exclusive right of fishing in the stream where it runs over his land.  And, as in the case of wild game, a qualified property in an individual may be acquired by catching and confining fish within a private pond so they cannot escape.  If, however, the fish escape and are found at large in their proper element, they again become public property and are subject to appropriation by the first person who takes them. 26 C. J. 597.


If one capture a fox in a forest and turn it loose in another, or if he catch a fish and put it back in the stream at another point, has he not done with that migratory, common property just what the appellee has done with the gas in this case?  Did the company not lose its exclusive property in the gas when it restored the substance to its natural habitat?



Another analogue to the moving deposits of oil and gas is subterranean and percolating water which also have a similarity of relation though not of identity, the substantial difference being only that oil and gas are vanishing products while water may be perpetually supplied by nature.  One may draw water and it becomes his when placed in his own receptacle.  He may appropriate water from a running stream to turn his mill or to irrigate his land and the property therein may be said to exist in him so long as it remains under his control.  But once the water is restored to the earth or to the running stream that exclusive, individual title is lost.  Willis’s Thornton on Oil & Gas, sec. 42; Hill v. Reed, supra; Rock Creek Ditch & Flame Company v. Miller, 93 Mont. 247, 17 P.2d 1074.


In his revision of Thornton’s Work on Oil and Gas, Judge Willis probably had this identical situation in mind when writing section 1264 concerning the taxation of oil and gas.  It is there said:

When oil and gas are restored to the land they become a part of the real estate and taxable as such.  One company owns an entire gas field in central Kentucky.  It has for years stored natural gas therein and the question is suggested as to the character of the gas in such circumstances.  It differs from ordinary storage in artificial containers.  The gas is put back under pressure into the natural reservoirs and assumes again its original character as part of the realty.  It plainly should be taxed with and as a part of the land.  It is analogous to the law concerning timber.  Standing in the woods, timber is a part of the land.  When severed it becomes personal property.  If made into lumber and used to construct a building it becomes again a part of the land to which it is attached.  When gas is stored in the natural reservoir it is subject to all the properties that inhered in it originally.  A neighbor could take it with impunity through adjacent wells, if he owned land within the radius of the reservoir.  Hence, it should be taxed only as part of the land in which it is placed, and in such circumstances could not be treated as personal property.

We are of opinion, therefore, that if in fact the gas turned loose in the earth wandered into the plaintiff’s land, the defendant is not liable to her for the value of the use of her property, for the company ceased to be the exclusive owner of the whole of the gas–it again became mineral ferae naturae.  Accordingly, the judgment is affirmed.
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DISCUSSION QUESTIONS:  HAMMONDS

79.  Assuming she was not going to use the space for storage herself, what harm to Ms. Hammonds would occur if the gas company stored its gas in the reservoir under her property?  What benefits might accrue to society if the gas was stored underground rather than in aboveground tanks?  Which interest do you think is stronger?

80.  Why do you think the parties were not able to bargain to a satisfactory solution in Hammonds?

81.  After the case is over, what new problem does the gas company have?  What do you think is likely to happen next?  Is this a good result from society’s perspective?
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White v. New York State Natural Gas Corporation

190 F.Supp. 342 (W.D. Penn. 1960)

MILLER, District Judge:  In this proceeding, plaintiff, as owner of a partial interest in the proceeds from the sale of gas produced by certain wells, seeks an accounting and to restrain the artificial cutting-back and restriction of production. Defendants admit the curtailing of production, but allege by way of defense that the native reserve of gas in the drainage areas of these wells had previously been exhausted and that the gas now being produced is storage gas which has migrated from an adjoining underground storage pool.  Defendants contend that production of this gas for plaintiff’s benefit would amount to a wrongful taking of property belonging to the storage companies.  On the other hand, plaintiff denies that storage gas is being produced.  Should that fact be established, however, plaintiff then contends that title to such gas is lost by its injection into natural underground reservoirs for storage purposes.

  
This action having been tried by the court without a jury, the court makes the following findings of fact and conclusions of law:

Findings of Fact
1.  
Plaintiff is a resident and citizen of Crawford County, Pennsylvania. Defendant, New York State Natural Gas Corporation (hereinafter referred to as ‘defendant New York’), is a New York corporation and doing business in Pennsylvania.  Defendant, Tennessee Gas Transmission Company (hereinafter referred to as ‘defendant Tennessee’), is a Delaware corporation and doing business in Pennsylvania.  The amount in controversy exceeds the sum of $3,000 exclusive of interest and costs.

2.  
On November 2, 1935, C. E. Updegraff of Williamsport, Pennsylvania, was the owner of certain gas leases with producing gas wells thereon located in Genesee Township, Potter County, Pennsylvania.  On that date, the said C. E. Updegraff and plaintiff entered into a contract under which plaintiff obtained a right to a portion of the proceeds resulting from the sale of the production of the gas wells involved.  C. E. Updegraff retained to himself under that contract sole discretion to determine what, if any, gas should be sold, and accordingly, whether the wells should be produced. …

4.  
Subsequently, the said C. E. Updegraff died and his son, Charles H. Updegraff, succeeded to the ownership of the gas leases and gas wells, either by will or through the intestate laws of the Commonwealth of Pennsylvania. Subsequently, in January 1956, said Charles H. Updegraff sold, transferred and conveyed the said leaseholds and gas wells to defendant New York.

5.  
In January 1955, the defendants New York and Tennessee entered into an agreement in writing, by the terms of which defendant New York agreed to obtain and transfer to defendant Tennessee an undivided one-half interest in the lands, leases, royalties and other interests of the so-called Ellisburg Pool, and thereafter operate the said Pool as a storage pool for gas on behalf of both defendants.

6.  
The only well involved in this case is the O’Donnell Well No. 1 (hereinafter referred to as the ‘O’Donnell Well’) … 

7.  
The O’Donnell Well is in an Oriskany Sand gas pool commonly known as the Ellisburg Pool located in Potter County, Pennsylvania. The Ellisburg Pool lies to the east of another Oriskany Sand gas pool commonly known as the Hebron Pool.  For years it was thought that these two pools were separate gas pools, but it has now been established that they are in reality only two different parts of the same pool connected by a neck of porous and permeable Oriskany Sand.

8.  
The O’Donnell Well … was completed on March 28, 1935, but by September 1938, its production was dropping rapidly.  By April 1942, its monthly production was under 2,000 m.c.f. [million cubic feet] and by August 1946, its monthly production was under 1,000 m.c.f.  During the years 1950, 1951, 1952, 1953 and 1954, the annual production of the O’Donnell Well did not exceed 8,795 m.c.f. or an average of 733 m.c.f. monthly.  The production of the well declined steadily as did also the pressure of the well. The pressure in the O’Donnell Well when it was brought in was 2,010 p.s.i. [pounds per square inch] but had fallen to 21 p.s.i. in 1949, which was the last time that the pressure in that well was taken prior to August 1955.  The same pattern of high original but rapidly declining production and pressure was also true of other gas wells in the Ellisburg part of the Hebron-Ellisburg Pool.

9.  
During October 1953, defendant Tennessee began to store gas from Southwest United States in the Hebron part of the Hebron-Ellisburg Pool and continued to do so through 1954, 1955 and thereafter to date.  In July 1955, United Natural Gas Company (hereinafter referred to as ‘United’) also began to store gas from the Southwest in the Hebron part of the Hebron-Ellisburg Pool and continued to do so thereafter to date.

10.  
In July 1955, the production of the O’Donnell Well suddenly jumped from 541 m.c.f. in the previous month to 1,904 m.c.f.  This increase in production continued until in December 1955, it reached the level of 41,020 m.c.f. per month, which was higher than the monthly production had been at any time since August 1938.  This monthly production in December 1955 was higher than the well’s production for an entire year had been at any time since 1941.  The well’s production during the whole year 1954 was only 7,335 m.c.f. The pressure in the O’Donnell Well followed the same pattern as its production, soaring from 21 p.s.i. in 1949, to 685 p.s.i. in March 1960.  This great increase in production and pressure was due solely to the migration from the Hebron area into the Ellisburg area of gas from the Southwest which had been stored in the Hebron area by defendant Tennessee and United, resulting in the production of such storage gas through the O’Donnell Well.

11.  
The analyses, both with respect to chemical content and physical properties, of the gas produced through the O’Donnell Well since the beginning of 1956 are substantially the same as the analyses of the gas from Southwest United States which had been stored in the Hebron part of the Hebron-Ellisburg Pool by defendant Tennessee and United; but differ materially from the analyses of the original native Oriskany gas produced from both the Hebron and Ellisburg parts of the Hebron-Ellisburg Pool and other Northern Pennsylvania Oriskany pools.

12.  
On July 1, 1955, the amount of native or indigenous gas (called the ‘reserve’ in the parlance of the gas industry) left in the drainage area of the O’Donnell Well was 31,861 m.c.f.  All of the native reserve of gas of the O’Donnell Well was extracted and produced at least by the end of 1955 and since that date all gas extracted and produced through the O’Donnell Well has been, and would be in the future if production were continued, storage gas from the Southwest which has been or will be stored in the Hebron area by defendant Tennessee and United and which has migrated, and in the future will migrate, from the Hebron part into the Ellisburg part of the pool.

13.  
A well which does not produce more than 404 m.c.f. per month, which is all that the O’Donnell Well produced in January 1955, and the production of which is under contract to be sold at 15 1/2 cents per m.c.f., is not a commercially or economically profitable well to operate.

14.  
Realizing that the reason for the great increase in production of the O’Donnell Well which began in July 1955, was that gas belonging to and which had been stored in the so-called Hebron Pool by defendant Tennessee and United had migrated and was migrating into the so-called Ellisburg Pool and was being produced through the O’Donnell Well, defendant New York, in good faith in January 1956, reduced the production of the O’Donnell Well to a level above what it had produced for many years prior to the influx of the gas that defendant Tennessee and United had stored in the Hebron area.

15.  
The underground storage of gas from the Southwestern part of the United States in depleted pools in the Appalachian area, such as the so-called Hebron Pool and the so-called Ellisburg Pool, is essential to meet the public demand for gas in the Northeastern part of this country during the winter season.

Discussion

  
The pivotal issue in this case is whether title to natural gas, once having been reduced to possession, is lost by the injection of such gas into a natural underground reservoir for storage purposes.

Preliminarily, it should be noted that the court is bound to apply Pennsylvania law, since its jurisdiction in this case is based solely on diversity of citizenship of the parties.  Erie R.R. Co. v. Tompkins, 304  U.S. 64 (1938).  However, the precise issue present here has never been decided by any appellate court in Pennsylvania.2  Thus it is incumbent upon the court to make its own determination of what the Supreme Court of Pennsylvania would probably decide in a similar case, resorting to such Pennsylvania cases in the general field as might exist so as to reach a decision consistent with Pennsylvania law.  

This question has been considered by the Common Pleas Court of Allegheny County in an action by surface owners to restrain the storage of natural gas under their farm.  Protz v. Peoples Natural Gas Co., 93 Pittsb.Leg.J. 239, aff’d,  94 Pittsb.Leg.J. 139 (1945).  Finding that no storage gas had migrated under plaintiff’s land, the Chancellor nevertheless went on, by way of dictum, to conclude that in any event the presence of gas would not constitute an invasion of plaintiff’s property rights, since defendant had lost title to such gas.  A single lower court decision, of course, does not amount to such a consensus of nisi prius opinion as to bind a district court. For reasons hereinafter discussed, the court declines to defer to this dictum.  The starting point for a complete understanding of title concepts in Pennsylvania, insofar as gas and oil are concerned, is the leading case of Westmoreland (1889):

Gas, it is true, is a mineral; but it is a mineral with peculiar attributes, which require the application of precedents arising out of ordinary mineral rights, with much more careful consideration of the principles involved than of the mere decisions.  Water also is a mineral; but the decisions in ordinary cases of mining rights, etc., have never been held as unqualified precedents in regard to flowing, or even to percolating, waters.  Water and oil, and still more strongly gas, may be classed by themselves, if the analogy be not too fanciful, as minerals ferae naturae.  In common with animals, and unlike other minerals, they have the power and the tendency to escape without the volition of the owner.  Their ‘fugitive and wandering existence within the limits of a particular tract is uncertain,’ as said by Chief Justice Agnew in Brown v. Vandergrift, 80 Pa. 147, 148.  They belong to the owner of the land, and are part of it, so long as they are on or in it, and are subject to his control; but when they escape, and go into other land, or come under another’s control, the title of the former owner is gone.  Possession of the land, therefore, is not necessarily possession of the gas.  If an adjoining, or even a distant, owner, drills his own land, and taps your gas, so that it comes into his well and under his control, it is no longer yours, but his.  And equally so as between lessor and lessee in the present case, the one who controls the gas, has it in his grasp, so to speak, is the one who has possession in the legal as well as in the ordinary sense of the word.

Applying this ‘minerals ferae naturae’ doctrine, Pennsylvania courts have refused to enjoin use of a mechanical pump by defendant to obtain all the gas and oil obtainable through his land, Jones v. Forest Oil Co., 194 Pa. 379, 44 A. 1074 (1900), and the location by defendant of wells so near his property line as to drain gas from under an adjoining landowner’s property.  Barnard v. Monongahela Natural Gas Co., 216 Pa. 362, 65 A. 801(1907).

  
Nevertheless, application of the ferae naturae analogy apparently has been limited to the original ‘capture’ of native gas and oil. Insofar as title to gas and oil in place is concerned, the Supreme Court has long considered as firmly established the rule that

[O]il and gas are minerals, though not commonly spoken of as such, and while in place are ‘part of the land’ (Kier v. Peterson, 41 Pa. 357, 362; Funk v. Haldeman, 53 Pa. 229, 249; Stoughton’s Appeal, 88 Pa. 198, 201; Marshall v. Mellon, 179 Pa. 371, 374, 36 A. 201); like other minerals within the bounds of the freehold (which extends to the center of the earth-- Chartiers Block Coal Co. v. Mellon, 152 Pa. 286, 295, 25 A. 597), they may be the subject of sale … separate and apart from the surface and from any other minerals beneath it.  This being true … like all other minerals they necessarily belong to the owner in fee or his grantee, so long as they remain part of the property, and though he cannot use them until he has severed them from the freehold, exactly as in the case of all other minerals beneath the surface, he nevertheless has an ownership which he can sell and which otherwise he will lose only by their leaving the property. … As to the owner in fee and his grantees their ‘dominion is, upon general principles, as absolute over the fluid as over the solid minerals.  It is exercised in the same manner and with the same results.’ Hague v. Wheeler, 157 Pa. 324, 341, 27 A. 714. 

Hamilton v. Foster, 272 Pa. 102-103, 116 A. 50, 52 (1922).

Once severed from the realty, however, gas and oil, like other minerals, become personal property.  Williams v. Bridy, 1957, 391 Pa. 1, 136 A.2d 832, 833; 24 Am.Jur., Gas and Oil §3.  Plaintiff urges the court to adopt as the only conclusion possible under existing Pennsylvania decisions one which would divest a storage company of title to stored gas by the mere injection of such gas into underground reservoirs.  The court is urged to apply the ‘wild animal’ analogy to stored gas which plaintiff contends has escaped to its natural habitat. …

  
Generally stated, the law relating to ownership of wild animals is based on possessory concepts, with title being acquired only by reduction of the animal ferae naturae to possession and being divested by loss of possession through escape and return of the animal to its natural and ferocious state. 2 Am. Jur., Animals §8-13.

It becomes readily apparent, however, that a strict application of this analogy to the present facts is of no benefit to plaintiff’s cause.  To begin with, the storage gas in question has not escaped from its owners.  On the contrary, it is yet very much in the possession of the storage companies, being within a well-defined storage field, the Hebron-Ellisburg Field, and being subject to the control of the storage companies through the same wells by which the gas originally had been injected into the storage pool. Westmoreland; Hicks v. American Natural Gas Co., 207 Pa. 570, 57 A. 55 (1904)

Moreover, there has been no return of storage gas to its ‘natural habitat,’ since Southwest gas, differing materially in chemical and physical properties from native Oriskany gas, is not native to the Oriskany Sands underlying the Hebron-Ellisburg Field.  Deferring to the analogy of animals ferae naturae under the circumstances of this case would no more divest a storage company of title to stored gas than a zookeeper in Pittsburgh of title to an escaped elephant.  2 Am.Jur., Animals §13.

  
Particularly enlightening on the question of the general utility of the analogy of wild animals is the following language from Hamilton v. Foster, supra:

Much of the difficulty under which appellants labor would be removed if they did not attempt to extend the comparison made in Westmoreland…, far beyond the purpose for which it was intended.  It was there said: 

‘Water and oil, and still more strongly gas, may be classed by themselves, if the analogy be not too fanciful, as minerals ferae naturae.’ 

The analogy is not too fanciful, when understood in the sense in which the words were used, as appears in the next sentence: 

In common with (wild) animals, and unlike other minerals, they have the power and the tendency to escape without the volition of the owner’; but the first statement, whether or not qualified by the second, does not determine that oil and gas are not capable of ownership even when in place, or may not be the subject of a grant.
It seems clear from the foregoing that the Supreme Court of Pennsylvania does not subscribe to the theory that the analogy is a common denominator in all cases concerning title to gas and oil. 6
Also important as a guide toward the decision of the novel issue presented here are certain recent enactments of the Pennsylvania Legislature, which manifest a strong public interest in the Commonwealth in promoting the development and use of underground storage facilities.  Having previously deemed the transportation and supply of natural gas to be of sufficiently great public concern to declare it a ‘public use’ and subject it to public utility regulation, Natural Gas Companies Act of 1885, 15 P.S. §1989, the Legislature recently has conferred upon gas companies the power of eminent domain for the condemnation of depleted structures for storage purposes, Gas Operations, Well-Drilling, Petroleum and Coal Mining Act of 1955, 52 P.S. §2401, has permitted underground storage in the vicinity of operated coal mines, Id. §2301 et seq., and has authorized the Department of Forests and Waters to lease lands of the Commonwealth for storage purposes, 71 P.S. §463(j).

 
In view of the foregoing, the court is of the opinion that the Supreme Court of Pennsylvania would hold that title to natural gas once having been reduced to possession is not lost by the injection of such gas into a natural underground reservoir for storage purposes.

  
This being so, plaintiff clearly is not entitled to the relief sought. ‘Specific performance will not be decreed if it is in violation of the rights of a third person which are superior to those of the plaintiff.’  Kiley v. Baker, 150 Pa. Super. 248, 251, 27 A.2d 478, 480 (1942); McDuffee v. Hestonville, M. & F. Pass. Ry. Co., 162 F. 36 (3d Cir. 1908); Restatement, Contracts §368.  Moreover, in view of the fact that the native reserve of gas in the drainage areas of both wells has long since been depleted, plaintiff is not entitled to compel production at any capacity.  Colgan v. Forest Oil Company,[194 Pa. 234, 45 A. 119 (1899)]; Young v. Forest Oil Company, [194 Pa. 243, 45 A. 121 (1899)].
Conclusions of Law

1.  
The court had jurisdiction over the matter in controversy.  

2. 
Defendants are under no obligation to plaintiff to operate or produce … the O’Donnell Well … at its maximum capacity or … to any extent or at all.

3.  
Defendant New York acted in good faith in reducing the production of the O’Donnell Well in January 1956, since the gas then being produced through the O’Donnell Well was gas owned by defendant Tennessee and United which they had stored in the Hebron part of the Hebron-Ellisburg Pool.

Order

 And now, Dec 29, 1960, after trial by the court without a jury, and the hearing of all the evidence, and upon the Findings of Fact and Conclusions of Law, it is ordered and directed that judgment be entered in favor of the defendants, New York State Natural Gas Corporation and Tennessee Gas Transmission Company, and against the plaintiff, Harry Faber White, together with costs.

[image: image18.wmf]      [image: image19.wmf]      [image: image20.wmf]

DISCUSSION QUESTIONS:  WHITE
82.  White rejects the analogy to wild animals in cases involving “escape.”  Was this necessary?  In other words, on the facts of White, could you make arguments from the animals cases that the “escaped” gas should remain the property of the original owner? 

83.  What is the significance to the court’s reasoning of the Pennsylvania statutes it cites on p.83?

84.  Under the reasoning of White, will surface owners have a trespass action against those who reinsert gas?

85.  What are the factual similarities and differences between escaping wild animals and reinsertion of oil and gas?  What does this factual comparison suggest about the usefulness of the analogy used in Hammonds?

86.  How well do the rules and factors developed in the animal cases for determining possession of escaped animals apply to the reinsertion of oil and gas?

87.  What does the Oklahoma statute (cited in footnote 2) do?  Is this a good solution to the problem posed by Hammonds and White?

88.  Suppose a state created a rule that the reinserted gas both remains the property of the original owner and cannot constitute a trespass against the rights of the surface owner.  This is similar to the way the legal system treats planes flying through airspace that ostensibly belongs to the surface owner; the planes remain the property of their owners and are not considered trespasses.  Would this rule be desirable?  For future reference, we will refer to this as the “Airspace Solution to the Hammonds problem.”
89.  How should we allocate rights to reinserted gas?  The Hammonds rule?  The White rule?  The Oklahoma statute? The Airspace Solution? Something else?
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2 John Locke, Second Treatise Of Government §25, in Two Treatises Of Government 327 (P. Laslett rev. ed. 1960) (1st ed. London 1690).





5 Robert Nozick, Anarchy, State And Utopia 175 (1974).  ...


21 For a similar problem concerning ownership of oil and gas, having to do with uncertainties about the point at which to attribute “possession”‘ to one who claims a fugitive resource, compare Hammonds v. Central Ky. Natural Gas Co., 255 Ky. 685, 689, 75 S.W.2d 204, 206 (1934) ..., with Westmoreland & Cambria Natural Gas Co. v. DeWitt, 130 Pa. 235, 250, 18 A. 724, 725 (1889)....





23   2 William Blackstone, Commentaries On The Laws Of England 9, 258.





24  39 Cal. 24 (1870).


33 Slatin’s Properties, Inc. v. Hassler, 53 Ill. 2d 325, 329, 291 N.E.2d 641, 643 (1972) (quoting Chicago Title & Trust Co. v. Drobnick, 20 Ill. 2d 374, 379, 169 N.E.2d 792, 796 (1960)).


42 See, e.g., Swift v. Gifford, 23 F. Cas. 558 (D. Mass. 1872) ....


49  21 U.S. (8 Wheat.) 543 (1823).





55  ... From the perspective of a hunting people, however, definite property in land may seem undesirable and indeed may cause insecurity. A recent example is the series of complicated land settlements that have arisen under the Alaska Native Claims Settlement Act of 1971, 43 U.S.C. §§1601-1624 (1982). Some Native American corporations have objected to selection of specific lands as tribal property because they think this may prevent them from following the migratory herds that supply their livelihood.  See Parfit, Alaska’s Natives Are Bringing Off the Biggest Corporate Takeover, Smithsonian Mag., Aug. 1981, at 30; cf. Demsetz, Toward a Theory of Property Rights, 57 Am. Econ. Rev. Proc. 347, 351-53 (1967) (scarcity of animals may lead to establishment of property rights among hunting populations, so that individual hunters husband animals in alloted areas; this thesis is applicable, however, only to the hunting of animals that do not roam widely).





59 This attitude is reflected in a letter from an elderly Indian chief to President Franklin Pierce in 1855, described in C. Haar & L. Liebman, Property And Law 15 (1977). After stating that the Indians did not see the land as something to be owned, the letter went on: “We know that white man does not understand our ways[,] . . . for he is a stranger who comes in the night and takes from the land whatever he needs. The earth is not his brother but his enemy, and when he has conquered it he moves on.”‘ See also Silko, They Were the Land’s, N.Y. Times, May 25, 1980, §7 (Book Review), at 10, col. 1 (describing sense of kinship between Indian tribes and the land).





61 Herman Melville, Moby Dick ch. 89 (“Fast-Fish and Loose-Fish”‘) (1st ed. London 1851). This chapter describes some litigation over ownership of a whale that had been harpooned but got away, harpoon and all, only to be harpooned and taken by a second crew. The legal question involved the point at which the whale stopped being a “loose-fish” and became a “fast-fish”--that is, the point at which the whale became someone’s property. Melville goes on to describe a number of items (including serfs and mortgages) as “fast-fish” and a number of other items (America at Columbus’ arrival, ideas, the rights of man) as “loose-fish.”





2 Apparently Kentucky is the only state in which this question has been decided.  See Hammonds.  For reasons set forth above, the court is of the opinion that these cases are not indicative of Pennsylvania law.  At least three states have attempted to deal with the problem through legislation. Typical of such acts is that enacted in Oklahoma:





All natural gas which has previously been reduced to possession, and which is subsequently injected into underground storage fields, sands, reservoirs and facilities, shall at all times be deemed the property of the injector, his heirs, successors or assigns; and in no event shall such gas be subject to the right of the owner of the surface of said lands or of any mineral interest therein, under which said gas storage fields, sands, reservoirs, and facilities lie, or of any person other than the injector, his heirs, successors and assigns, to produce, take, reduce to possession, waste, or otherwise interfere with or exercise any control thereover, provided that the injector, his heirs, successors and assigns, shall have no right to gas in any stratum, or portion thereof, which has not been condemned under the provisions of this Act, or otherwise purchased.





Okla.Stat.Ann. tit. 52,§36.6; see also Colo.Rev.Stat. Vol. 4, §100-9-7; Mo.Ann.Stat. tit. 25, §393.500.





6 Use of the analogy in gas and oil cases has been criticized by a number of writers: 1 Summers, Oil and Gas, §62 (Perm. ed. 1954); 2 Am.Law of Prop., §10.8 (1952); Stamm, Legal Problems in the Underground Storage of Natural Gas, 36 Tex.L.Rev. 161 (1957); Colby, The Law of Oil and Gas, 31 Calif. L.Rev. 357 (1943).
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