Taber v. Jenny:  Sample Brief

Parts of the Brief in Bold Type; 
Prof’s Comments (Based on Submissions of Prior Classes) in Regular Type
(1) Citation:  Taber v. Jenny, 23 F. Cas. 605 (D. Mass. 1856).

(2) Statement of the Case:  Taber and others, presumably the owners of a ship whose crew killed a whale, sued Jenny and others, presumably the owners of the ship whose crew took and sold the whale, presumably for conversion, seeking damages for the value of the whale.

a.  Parties:  This was hard because the case doesn’t tell you who the parties are.  As was true for earlier briefs, saying that “Taber, the libellant, sued Jenny, the respondent” conveys little information. Based on Bartlett and common sense, it seems most likely under the circumstances that the ship-owners are the parties.  The crew is unlikely to have a legal interest in the value of the whale and we know the Captains’ names were not Taber and Jenny.  Thus, “killer of whale sued finder of whale” may convey a sense of what happened, but is inaccurate.  Finally, the court refers to multiple libellants and respondents, so you should convey that there was more than on party on each side. 
b. Libel is both the first pleading in an admiralty action and the way the courts refer to the lawsuit.  If you look carefully at the whaling cases, they all say “This is a libel to recover the value of a whale.”  They use the word the way we would use “lawsuit” or “action” in an ordinary civil case.   Thus, libel is not the theory of the case.  Those students who said, “This is an action for libel” or even “a libel action” were not correct.  An action for libel would be a defamation suit:  “Carol Burnett, subject of an article about alleged drug problems, sued National Inquirer, the publisher, for libel, to recover damages for loss of her reputation.”  Here, claim is likely to have been “conversion” judging from Bartlett and from the remedy requested being damages, 

(3) Procedural Posture:  Decision after trial.
a.  This section should provide you with all procedural steps up to the time of the written opinion you are briefing that are not in the statement of the case and that are relevant to the case.  Thus, you should not include the ultimate decision reached in the opinion you are briefing.  

b.  For all of these cases, the posture was identical (and I gave it to you).  The trial court had held some sort of trial at which it heard testimony.    

c.  You should not refer to “the lower court’s decision” because these cases are decisions by the trial court.
(4) Facts:  Crew from whaling ship H killed whale, anchored it and attached a marker, stayed one hour to check that anchor would hold and left.  Boat from ship Z found whale.  Clear to Z’s crew that whale had been dead less than 12 hrs.  Z’s crew took it into ship with anchor and marker, found 2 harpoons in whale labeled as belonging to Ship H.  Mate of H searching for whale found Z processing it w/in 24 hours of kill and found harpoons.  Captain of H demanded oil & bone of whale from Z’s Captain, who refused.  Z returned home & sold oil & bone.  H owners demanded proceeds and were refused.

(a) What to Include:  Many students have provided wildly too many facts in this section, in some cases simply copying the first part of the case into the brief.  Be a more active reader.  After reading the case quickly for plot (who will win, why), go back and put into the brief only the information you think arguably affects the decision.

(i) Here, date, place, and time matter little.  All the info about which things were on the deck and which were below deck were irrelevant to the decision in the end.  By the time all that was going on, the important events were over.  

(ii) On the other hand, the fact that the 2d ship knew the whale had been dead less than 12 hours seems to me to be important.  Because it appears in the body of the opinion and not in the “fact” section, many students have missed it. 

(iii) Many students ended the fact sections by relating the legal claims made by the parties.  For purposes of clarity, do not include these in this section, but limit yourself to things that happened before the parties began discussing the problem in legal terms.

(b) Presenting the Facts: 


(i) Be precise.  The ships’ crews did the work, and should show up in the facts.   

(ii) Describe what happened neutrally; don’t characterize.  “The crew anchored the whale and marked it.” is neutral.  Saying “the crew properly secured the whale” is injecting a point of view into the facts.   You may want to do this when you are arguing for one side, but in work to yourself, try not to use words like “properly” unless you are quoting from the opinion.

(iii) Many students used words like “alleged” or “claimed” in this section.  Only do so for facts that the court does not seem to accept as true.  A fact section does not really recount what actually happened.  Instead, it consists of those things the court accepts as true for purposes of deciding the case.  

(iv) Unless you have a very strong reason not to, give facts in chronological order.  You will understand them much more easily if you do.

(5) Factual Disputes/Findings: 


Dispute #1: Was whale anchored when found by ship Z?  


Finding #1: Yes.


Dispute #2: Had whale dragged its anchor when found by ship Z? 


Finding #2: No, at least not "to any considerable distance."

Dispute #3: Was there a custom in whaling industry that if an anchored whale dragged its anchor, ownership can be lost?  

Finding #3: No evidence of such a custom. 

(a) Disputes should take the form of simple questions; findings as simple answers (where possible).  Limit these to questions that (1) the parties appear to have disagreed about; and (2) the court resolved.  If the case contains no evidence of disagreement, a point is a “fact” not a dispute.  If a case notes a disagreement, but the court fails to resolve it, it probably is irrelevant, and so need not be discussed in the brief.
(b) Many students have had trouble distinguishing legal from factual issues.  Fact issues (usually who, what, when) are decided by the fact-finder and are starting points for legal analysis.   Findings of fact are not reviewed carefully by appellate courts.  Legal questions are for the judges only, and are reviewed from scratch by appellate courts.  They take the form, “What is the law?” or “What does the law require (or allow)?”


Here, “Who does the whale belong to?” is a legal question.  That is, this determination was a matter for legal analysis, not for the fact-finder.  The question can be rephrased as “Given a particular set of facts, to whom will the law award property rights?”  By contrast, “What is the custom?” is a fact question. It involves a decision about what actually happens in the world outside the courtroom. On the other hand, “Should the custom be given force of law?” is a legal question.

(6) Issue & (7) Holdings:  

Issue: Does killer of whale retain property rights when it leaves the whale where killer anchored whale leaving marks indicating killer’s identity, killer returned as soon as is practicable to collect whale, and finder of whale saw identifying marks and knew whale was less than 12 hours dead?  

Narrow Holding: YES.  Killer of whale does retain property rights when it leaves the whale where killer anchored whale leaving marks indicating killer’s identity, killer returned as soon as is practicable to collect whale, and finder of whale saw identifying marks and knew whale was less than 12 hours dead?  

Broad Holding (one version): YES.  Killer of whale does retain property rights when it leaves the whale where killer anchored whale leaving marks of appropriation and returned quickly.

Broad Holding (another version): YES.  Killer of whale does retain property rights when it leaves the whale where finder was aware that someone else had killed whale recently and intended to return.

(a) Remember to phrase legal issues as questions.  Remember that your holding has to respond to the question framed as the legal issue.  Your issue and narrow holding should mirror each other in form we’re using.

(b) You only should list facts in the issue/holding that arguably are significant to the decision.  For example, 1st crew’s intent to return probably doesn’t matter as much as the following: 
· Killer did return as soon as possible to get whale.

· Finder had notice of intent to return from anchor and marks.
(c) Normally, we phrase the issue/holding at least at the level of abstraction where we use general nouns instead of the names of the parties:  “Where a whaler kills a whale...” as opposed to “Where the Hillman killed a whale ...”
(d) Subject of Holding:

· Your issue & holdings need to focus on retaining rather than acquiring property.  Seems undisputed that killing and anchoring the whale gave property to the killer. 

· Because not properly raised and because Z didn’t behave as a salvor, court does not address salvage, so it cannot be part of issue/holdings. 

(e) Broadening Your Holding: 

· Version that says, “once you mark it and anchor it, it’s yours forever” is probably too broad; what if all marks fall off and whale goes adrift? 

·  Broadening to all animals ferae naturae dangerous b/c court so focused on whaling.  Hard to believe that the same rules would apply to a dead moose on dry land!

(8a) Doctrinal Rationales:  

Doctrinal Rationale #1:  Law says if property found adrift at sea, finder entitled to fee for salvage but not to property itself.  Owner of property that is not adrift has an even stronger interest, so does not lose rights to finder.

Doctrinal Rationale #2 (Possible):  Law says if property found adrift at sea, finder entitled to fee for salvage but not to property itself.  Court says finders cannot claim salvage rights here, because when they simply appropriated the whale for themselves, they did not behave as a salvor. [Many students include some version of this, although it may not precisely be a rationale, since it doesn’t explain the result so much as why salvage law was inapplicable.] 

(8b) Policy Rationales:  

Policy Rationale #1:  The court may believe that it is inappropriate to give property rights to a “finder” of property that has become separated from its OO where the finder has good reason to know that the OO has a claim to the property and is likely to try to retrieve it.  This belief would support the court’s decision that the finder was not entitled to property rights in an anchored, marked whale carcass that had been dead less than 12 hours because the finder would have understood that the killer of the whale would have a claim to the carcass and 12 hours is not enough time to suggest that the killer was unlikely to return.  

Policy Rationale #2:  Our legal system frequently tries to reward useful labor.  The court here may have believed that the crew that killed the whale deserved to be rewarded not just for the chase and the kill, but for doing everything in its power to secure and mark the carcass and to return as soon as possible.  That the whale might have dragged its anchor a short distance would not seem enough of a problem to undercut the value of the rest of the useful labor performed here.
Policy Rationale #3:  Our legal system frequently tried to encourage and protect useful industries.  The whaling industry was very valuable in 19th Century New England.  The court may have believed that rewarding the finder in this case would create incentives for whaling ships in the North Pacific to spend their time “finding” whales that others had killed rather than trying to kill whales for themselves.  This set of incentives might have discouraged some whalers from participating or may have led to a reduction in the number of whales killed.  Thus, the court may have seen its decision as protecting the industry by encouraging its most important work.

(a) Content (Generally)
(i) Rationales must plausibly be the court’s reasons.  They might be implicit, but you have to believe they might genuinely have made up part of the court’s thinking.  You have no reason to believe that these courts considered Albers or Manning (particularly because those cases had not been written!!), so you should not refer to these cases in this section.  

(ii) Rationales should include support for the court’s holding.  That is, they should be plausible answers to the question, “Why did the court reach the holding it did?”  Many students included reasoning that really was resolving fact questions, was distinguishing cases, or was simply dicta.


(b) Specific Content

(i) Some of you included policy rationales re protecting industry that didn’t make clear enough why the decision for the killers helped the industry.  Unlike the fox farm cases, nobody but an industry member is likely to be a finder here.  See Policy Rationale #3for an attempt to explain why the result might help the industry.

(ii) Implicit policy rationale re certainty OK, although I suspect court didn’t think there really was much uncertainty here.

(iii) Points that Aren’t Rationales:

· That whale once killed becomes the “absolute” property of OO doesn’t tell you if/when property rights can be lost

· That custom is not applicable is a finding of fact, not a rationale


(c) Presentation: 

(i) Keep separate ideas separate.  Many cases have multiple rationales.  Stringing them together in one paragraph is confusing.   

(ii) Tie the doctrine or policy back to the holding.  Rather than just stating a policy in the abstract, use a transition phrase to explain the connection. That is, instead of simply saying “Killer had done all he could to secure whale,” you could say, “The rule adopted by the court is good because it rewards owners who do all they can to secure their property.”   See examples above. Forcing yourself to explicitly make these connections will enable you to deploy these policies more effectively in future cases.  

(iii) Beware the use of large block quotes from the cases. Quoting from cases is necessary and can be effective lawyering.  However, many students quote material in ways that suggest poor understanding.   You should be able to paraphrase the court’s discussion.  Forcing yourself to paraphrase will help you determine if you really understand a passage.

(9) Result:  Judgment for libellant.

