Swift v. Gifford:  Sample Brief

Parts of the Brief in Bold Type; Prof’s Comments (Based on Submissions of Prior Classes) in Regular Type
(1) Citation:  Swift v. Gifford, 23 F.Cas. 558 (D. Mass. 1872)

(2) Statement of the Case: Swift and others, owners of ship (H) whose crew killed whale, sued Gifford, managing owner of ship (R), whose crew put the first iron in and later took the whale, presumably for conversion, seeking damages for the value of the whale.

(3) Procedural Posture:  Decision after trial.

· Some students included the stipulation here. A stipulation simply is an agreement between the parties to treat a particular fact as true.  Once parties stipulate to something, it becomes a “fact” for the purposes of the case, and thus it belongs in the fact section.
(4) Facts:  Crew of ship R harpooned a whale, but it escaped with the harpoon attached.  Crew of ship H captured the whale, unaware that ship R was still pursuing it.  The crew of ship R came to ship H, found its harpoon in the whale, and took the whale.  Custom among whalers in relevant location was 1st iron holds whale if claim made before whale cut.  Parties all understood custom.

· The custom here is a crucial fact and must go in this section.  

· You don’t need to indicate that the parties stipulated to the custom.  For the purposes of the court’s decision, whether a fact is proved by testimony or agreed to by stipulation, it still is a fact.  
(5) Factual Dispute/Finding:  
Dispute:  Was it reasonably probable that ship R would capture whale absent intervention of ship H?  
Finding: No. Impossible to determine if ship R had more than a possibility of success.

· A number of students said that the court never determined the answer to this dispute.  However, as we discussed in class, a “reasonable probability” is a much higher standard than “a possibility.”  If the court says it has no way to determine if there was more than “a possibility,” that surely means it had insufficient evidence to find a “reasonable probability.”  Thus, if the respondent wants its property rights to turn on its reasonable probability of success, it’s out of luck.  

· A number of students phrased the dispute as “How probable was it that ....”  In this case, “reasonably probable” is part of a legal test:  “Where capture of a wounded animal is reasonably probable, ....”  Thus, you need to use the precise words.  Over time, you will be better able to distinguish which words are terms of art: words that have a particular legal meaning or consequence.  You must use these words exactly as the courts or statutes do.  Other words are not intended as tests and can be paraphrased.

· Some students suggested there was a dispute as to the existence or scope of the custom.  However, the parties stipulated to the custom, so it was not disputed.
(6) Issue & (7) Holdings:  
Issue:  Does ship which put first iron in whale and continues in pursuit get property rights in whale when another ship subsequently captured it in good faith, but where under industry custom first iron holds the whale, and the custom has been used by entire industry for a long time, does not affect those outside the industry, is reasonable, and more certain than the common law rule?    
Narrow Holding: Yes. Ship which put first iron in whale and continues in pursuit gets property rights in whale when another ship subsequently captured it in good faith, but where under industry custom first iron holds the whale, and the custom has been used by entire industry for a long time, does not affect those outside the industry, is reasonable, and more certain than the common law rule.

Possible Broad Holding: YES.  Industry custom will be treated as legally binding where used by whole industry for long time and easier to apply than common law rule.

· Many students described issues/holdings that did not take into account the custom.  The court found the existence of the custom crucial to its decision and it needs to be part of this section.  An alternative version of the issue that focuses even more on the custom might be something like:  “Should the court treat this industry custom as creating property rights in whales?”

· Some students did refer to the custom in the issue/holdings, but framed the legal question in terms of applying any or all customs.  You need to be clear that focus of opinion is distinguishing among customs to determine which ones are appropriate to use as law and which ones are not.  
· Note that “What is the scope of this custom?” is a fact question. “Should this custom be given force of law?” is a legal question.  

· The original harpooners in this case made a legal argument that was separate from their reliance on custom.  They said that under modern common law, a pursuer would get an animal once it was reasonably probable that the pursuer would succeed in catching it.  The court expressed some doubt that this was a correct statement of the law, but did not have to resolve the legal question, because the facts did not support the harpooners’ claim anyway.  See Factual Disputes.

(8a) Doctrinal Rationales

Doctrinal Rationale #1:  Earlier unpublished case, Bourne, had upheld same custom.  Said OK to follow custom where custom embraced by an entire business and had been concurred in for a long time by everyone engaged in trade.  Thus, following Bourne, OK to uphold custom over legal rule here.

Doctrinal Rationale #2:  Many cases have upheld long-established customs like this one over existing common law rules.  Thus, OK to uphold custom over legal rule here.

· Some students said the court had relied on Bartlett.  However, the court distinguished Bartlett, in which the same judge suggested he would not follow a custom that was unreasonable.  Here, by contrast, the judge finds the custom reasonable, at least as applied to these facts, and so is willing to treat the custom as binding.  You could use this discussion as part of a policy rationale focused on reasonableness of custom.  
(8b) Policy Rationales:  Given the long discussion of when custom should apply, you could articulate lots of possible policy rationales.  Here are a few, each of which could be fleshed out some more if you wanted to be very thorough.
Policy Rationale #1:  Treating the custom as legally binding is fair because a long established custom in and industry known by parties operates like a contract between them and they should expect its application. Thus, OK to uphold custom over legal rule here because it had been used for a long time and parties were both aware of it.

Policy Rationale #2:  Applying custom instead of old common law rule is acceptable where the custom is reasonable and only applies to a specific industry, so it won't disturb the ordinary person’s understanding of  the law. Thus, OK to uphold custom over legal rule here where nobody but whalers in the industry is likely to be affected.

Policy Rationale #3:  Treating the custom as legally binding may prevent quarrels at sea between whalers who have differing beliefs as to applicable property rules. Thus, OK to uphold custom over legal rule here where both parties knew of custom.

Policy Rationale #4:  Replacing the old common law rule with a custom will not be harmful where the common law itself is very uncertain in application in this area. Thus, OK to uphold custom over legal rule here where the common law might be difficult to apply in practice.

(9) Result:  Judgment for respondent with costs.
