ELEMENTS B FALL 2015
SELF-ASSESSMENT EXERCISE re STATE v. SHACK 

Comments & Best Student Answers to AMIT Hypothetical 

When Given As An Exam Question

(1) Overview:  The Property students had about five minutes to outline this question and take notes, then about 20 minutes to write it.  I asked them, based on the information in the hypothetical, to “discuss whether, pursuant to Shack, Trisha would be allowed to exclude the AMIT Representatives.”  In this context, “discuss” means to present the strongest arguments for both sides and, ideally, to suggest briefly why a court might prefer one set of arguments to the other.  The original problem did not make explicit that Texans don’t grow strawberries. This was a Spring Semester Property class, so my expectations were a bit higher and the best answers were a little better than would be true at the end of Fall Semester. 
(2) Professor’s Comments


(a) What I Was Looking For:



(i) Use of language from Shack: The most relevant passages were the following:   

“[T]he employer may not … interfere with [the worker’s] opportunity to live with dignity and to enjoy associations customary among our citizens.”  
Regarding “solicitors or peddlers…, the employer may regulate their entry or bar them, at least if the employer's purpose is not to gain a commercial advantage for himself or if the regulation does not deprive the migrant worker of practical access to things he needs.”

“[W]e find it unthinkable that the farmer‑employer can assert a right to isolate the migrant worker in any respect significant for the worker's well‑being.” 

“Title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises.”  

“Since the migrant workers are outside the mainstream of the communities in which they are housed and are unaware of their rights and opportunities and of the services available to them, they can be reached only by positive efforts tailored to that end.”


(ii) Relevant Facts:  You should have discussed the facts of the problem either in comparison to the facts of Shack or in the context of the passages listed above.  For purposes of assessing your answers, I identified four relevant sets of facts:   

A. Alternative Ways for Workers to Get Job Info:  The easier it is for Migrant Workers (MWs) to find jobs on their own, the weaker AMIT’s case becomes.  There must be some other ways; the MWs got the jobs they have and presumably have gotten others.  On the other hand, a number of ordinary avenues are likely to be of limited use.    They are unlikely to get internet access with their jobs and I’ve never seen a radio or TV ad for agricultural workers.  Language barriers may limit the effectiveness of newspaper ads and it is hard to reach MWs by mail because they move around so much. 



There also might be other ways for AMIT to reach the MWs at Trisha’s farm.  Perhaps they could send in written information, although, like the lawyers in Shack, it may be helpful if they are available in person to elaborate and answer questions.  They might meet the MWs off-site after work if they can contact them and can get transportation.  AMIT also might wait until the jobs are over, but that might be cutting it very close for both AMIT and MWs in terms of getting to Texas when the crops are ready to be picked.

B. Workers’ Interests/Needs:  The better answers generally discussed the relative importance of getting information about jobs.  I suspect that the MWs themselves would give a higher priority to future employment then to, e.g., the legal advice protected in Shack.  Even if they are aware of some job options already, they probably would like the opportunity to know about alternatives that might provide better pay, location or amenities.  

C. Nature of AMIT:  As many of you noted, distinguishable from aid workers in Shack because not working for non-profit orgs on projects sponsored by gov’t.  Basically representatives of for-profit businesses, and no big 1st Amendment policy support like the press.  Helpful to try to explain why these distinctions should be important  E.g., could argue all this suggests less public interest in access.



Some of you characterized the AMIT reps as solicitors, although they aren’t really selling anything (technically they are buying labor) so you need to explain why they might be treated like solicitors.  Many of you assumed they’d be sleazy/exploitive (which is possible) BUT maybe not; as far as you know, nobody is forcing MWs to take the jobs.



Finally, many of you suggested that being from out-of-state was significant.  Aside from suggesting some distance between Trisha and Texas, I’m not sure why it matters.  States are allowed to solicit business from other states and T’s state can’t constitutionally have special rules disadvantaging out-of-state farmers.

D. Trisha’s Interests/Needs:  Under Shack, if T can show specific harm to her legitimate interests, her case to exclude is stronger.  By contrast, possible benefits to T arising from the entry are not part of Shack’s analysis; I assume that if she thought AMIT was helpful, she wouldn’t object to their entry. In assessing possible harms, I think you have to assume that T can limit AMIT to a small number of people entering after regular working hours (Shack says reasonable restrictions are OK).  Possible arguments about T’s interests include:

· The AMIT reps probably can do their business relatively quickly without distracting or tiring the MWs.  Because of the commissions, it is possible they would hang around and try to harangue MWs into signing up.  However, if the MWs complain about AMIT, surely T can eject the reps.

· The jobs AMIT is pitching are after T’s work is complete, so there should not be any harm to this year’s work.  Some of you cleverly suggested that T might worry that the MWs would go to Texas and not come back to pick next year’s berries.  However, it’s hard to see that T has a strong interest in preventing MWs from choosing to stay in Texas if they find it better for them (see the language about “dominion over destiny” and “commercial advantage”).  Moreover, if the MWs are citizens (as were the Puerto Rican MWs in Shack), they have a fundamental right to travel from state to state.

· Some students suggested T had an interest in preventing the AMIT reps from creating dissatisfaction among the MWs by suggesting (deliberately or otherwise) that the pay or working conditions on T’s farm were inadequate.  I think a court would be unsympathetic with this argument so long as the Reps were providing truthful info.  Remember that the court allowed access to lawyers who were providing info about MW legal rights that was contrary to the economic interest of the farm owner.  Moreover, keeping the MWs unaware that they were being underpaid might be seen as the kind of “commercial advantage” referenced in the case.    


(b) Common Problems:

· Under Shack, it seems likely that if the MWs invite the AMIT reps to talk to them after work, the owner cannot interfere.  The legal battle will likely arise because the MWs don’t know of AMIT’s existence.  Thus, the key question is whether T has to allow initial contact between the MWs and AMIT on her land.

· General discussions of the importance of the right to exclude or the importance of helping workers are not particularly helpful.  Shack drew a line between the two interests and you are deciding on which side of that line this case falls (as opposed to rearguing the policy conflict from scratch).

· Many of you mischaracterized Shack as requiring necessity or fundamental rights.  It doesn’t.  Moreover, the aid workers in Shack probably couldn’t have met these standards.  The legal advising wasn’t a necessity and neither medical care or legal representation in non-criminal matters are fundamental rights.

· You need to distinguish between hypotheticals I raise in class and situations discussed in the case itself.  Several of you (including one of the models to a limited extent) seemed to treat the discussion problem we had about English teachers as though the court had addressed it in Shack. If you refer to a hypo on an exam, identify it as such.  (“Unlike the teaching English hypo we discussed in class, ….”)

(2) Best Student Answers
 
Student Answer #1: This is a nice thorough discussion, addressing  all four areas I identified as important and making strong arguments for each side.  



In Shack, the court limited and owner’s right to exclude.  The court believed the migrant worker’s (MW) rights to be more important (in some circumstances) than the owner’s rt. to exclude.  Here, T wants to exclude AMIT workers from her P.


In Shack, the “trespassers” were gov’t sponsored.  Here AMIT are agents of a commercial business—they’re paid a base salary and get commissions for each worker they get.  This detracts from the reliability and trustworthiness of these people.  They may have ulterior motives since they are in the same type of industry.  If something happens, who does T contact?  At least in Shack the gov’t. could be held accountable.  Both in Shack and here the agents are there to help the MW; however, there are diff. goals- health/legal v. economy driven.

The ct. in Shack also emphasized the rights of the MW. The MW could not be denied essential rights, the owner could not interfere w/their destiny and they were to live like others in the community.  The ability to receive medical care and legal consultation fell in this arena.  By prohibiting someone’s ability to gain employment, it would seem like T is interfering too much.  However, it appears as though the MW can find work w/out AMIT- how did they gain employment with T?  How were they able to get jobs before that?  Obviously they are capable.  Without access to AMIT, however, the workers may not be aware of opportunities of better paying jobs and transportation.  The ability to speak w/someone in their own language gives them more bargaining power and greater ability to control their destiny and live like others.  Although work is not a necessity, like medical care, it is a basic function of society.


The ct. also considered possible economic harm to the owner.  Here, the visits are similar to that of the Drs and Lawyers—short and probably only once.  They will not cause the workers to be tired and less productive the next day.  The jobs AMIT offer start 1 week after T’s job ends.  However, if they like working in Texas they might not go back to T next season, causing her harm (she has to find more MW).  It is most likely though, that T will be able to find more workers.


Finally, are there other ways to get info. to workers?  Would the MW approach AMIT?  Not likely.  What about if AMIT sends pamphlets w/info to T to tell the MW.  It is likely that she won’t relay info. Or be unable to communicate it (language barrier).  T must let AMIT on her P.  


Student Answer #2:  Although this answer has a couple of glitches that I note below, the student did a nice job using the language from the case to make arguments for both sides and notes two important missing pieces of information that would help determine the result.  



In a state that follows State v. Shack, it is necessary to evaluate whether Trisha’s refusal to let AMIT on to her land is an exertion of dominion over the future of her workers, isolates her workers with respect to their well-being, or violates their common rights [MAF:  “common rights” is not a phrase used in the case; I take the student to mean either “customary” or “important” rights.].  The fact that AMIT is a joint, for-profit venture weighs into the balance as a non-violation of shack as Trisha would be in violation where she to excluded charitable non-profits and public interest gov. groups.


Every spring Trisha hires migrant workers to pick her strawberries.  AMIT only provides information to workers regarding jobs that begin one week after the employment period ends.  It was be helpful to know if the workers can renew for the summer with Trisha for other purposes.  Seeking employment is very important to all people but is not considered a fundamental right.  Moreover, if Trisha only offers employment for the spring, if those workers found her after the winter season, they are most likely able to find other work via their own resources for the season after that.  While employment is important to advancement within society, Trisha is not exerting dominion over the future of workers as they can look for jobs on their own.  She is not isolating them in respect to well-being as they are free to look for other work.  Not only is employment not a common right it is not necessary to the exercise of common rights the way language would be.  Employment doesn’t make the right to vote, the right to education, free speech etc. any easier.  Finally, Trisha should not have to let a for profit group on to her land that threatens her own business, especially if she seeks to renew contracts.


On the other hand, employment is a necessary aspect of dominion over one’s future.  A consumer should have all the information available in the market and should not be deprived of this right.  It would be helpful to know if AMIT recruited workers solely for farm jobs (jt venture made up of large farms) or jobs generally.  If it can place migrant workers in other jobs this could have a great impact on their future and the economy in general.  Getting off of a farm will expose them to many new opportunities.-school, culture, etc.  This could then translate into enjoyment of a fundamental right such as freedom of association.  It could then also be said, then, that Trisha  is isolating the workers w/ respect to well-being as she would be playing a role in keeping them in a certain position in society.


Lastly, there is unequal bargaining power between Trisha and her workers and this must be acknowledged.  Workers, who probably are in great supply while demand is low.  They do not know the language nor do they possess a high level of education.  As such, they do not have to ability to write terms into their contracts.  If providing employment options can therefore be construed as necessary this would also make Trisha let AMIT in, though this is doubtful.  Employment isn’t equivalent to health or legal rights. [MAF: This needs more defense]

Student Answer #3:  This answer also hits all the major areas I identified and contains a lot of thoughtful discussion of strong arguments on each side.   

This case is comparable in a few ways to Shack.  First there is the basic idea that your inherent right to exclude cannot be used at the cost of the inherent rights of people on your property.  Is the right to information about other jobs a basic right?  In this case, arguably so.  The jobs being offered do not take place until after the current job ends, so it will not be affected.  The very nature of the migrant worker’s job is temporary.  As noted, many of the MWs do not speak English.  This means less job opportunities.  Surely some of the MWs have families to support, and a seasonal job will probably not be sufficient.  The jobs being offered are geared towards migrant workers and will give them an opportunity they otherwise may not have.  Also, the fact that the AMIT reps work on commission may further show that the opportunity is probably likely to come to fruition, since they will have an incentive to place the MWs in jobs they can be successful enough in to complete.


Another argument for applying the “Shack Rule” here is the notion of ties to the outer world which should be afforded to the MWs.  Most probably do not have cars or others means of communication/ interacting with people outside the farm, further limiting their ability to secure jobs in the strawberry “off season”.


The arguments against applying Shack include first the idea that the reps are benefiting from their “trespass” on the farm.  In Shack, this was not clearly the case.  Here the reps are out to help themselves as well as the MWs.  It can be argued however that the reps in Shack probably received a paycheck for doing their job in spite of working for a non-profit organization. (If, however, they were volunteers, this point is shot down). The reason this is important (the distinction b/w paid and unpaid reps) is that there is something that seems almost inherently unjust about enforcing a trespass allowance so that the “trespasser” may profit momentarily.


Another distinction from Shack is that here the information is about securing other jobs not about their rights as MW employees (as was the info provided by the lawyer in Shack), which is seemingly more justifiable.  However, b/c of the reasons stated earlier, MWs need help securing other jobs, so it may be argued that that help is as important as knowing their rights.  


Also, the farm owner can argue that the jobs being offered may take his MWs away for good, causing him a burden if he relies on them every season.  The facts don’t state if the jobs offered are permanent or how long they last, or how far away they are (MWs may be taken so far, they can’t practically get back).  However, the MWs’ definite need for additional work throughout the year seems to outweigh the farmer’s possible burden.  


In spite of arguments for both sides, the owner should probably be made to allow the reps on his land.  Part of the benefit of employing MWs is the low wages you can get away with paying them.  This creates a burden on the MWs who already have the burden of seasonal work.  The farm owner must “take the bad with the good.”  If he does not like the arrangement, he can always employ non-MWs at a higher rate of pay and not deal with the trespass issue at all.

