Unit IV:  Breaches in the Castle Wall   

Limits on Land Use 

Chapter 8.  Regulation by Contract:  The Law of Servitudes

EXPRESS EASEMENTS:  OVERVIEW

A.
Creation: by formalities necessary to convey real property


B.
Interpretation or "Scope of the Easement"


1.
Problem:  Language of an easement does not clearly state whether a particular use of the easement is acceptable or whether increased use of the easement for the same purpose is acceptable.



2.
Basically interpret like a contract: 




a.
what did the parties intend?




b.
what objective evidence is there of the parties’ intent?



3.
Blackletter tests include:




a.
“Use must be reasonable considering the terms of the grant”




b.
“Evolutionary not revolutionary” changes allowed.




c.
“Burden must not be significantly greater than that contemplated by parties”



4.
Remedies for overuse




a.
injunction prohibiting overuse (automatic in most jurisdictions)




b.
damages for overuse




c.
termination only if profit




i) overuse generally will not terminate an easement  





ii) however, courts will enforce a forfeiture provision in grant


C.
Termination of Easements



1.
Expiration date set in grant ("Owner of Blackacre has an easement over Whiteacre until the year 2000"; "Owner of Whiteacre has an easement over Blackacre so long as St. Martin’s Church holds services on Whiteacre.").



2.
Release: document with all deed formalities releasing interest back to owner of servient tenement.



3.
Common ownership: If both the servient tenement and dominant tenement come into common ownership, however briefly, the easement is extinguished.



4.
Adverse Possession: use of the servient tenement for the adverse possession period in a manner inconsistent with the existence of the easement (e.g., a building on top of the right of way).



5.
Estoppel:  (some states) easement holder apparently acquiesces in servient tenement holder eliminating the easement; servient tenement holder reasonably and detrimentally relies on the acquiescence.



6.
Abandonment:  act of the dominant owner indicated an intent to abandon the easement; mere non-use insufficient.



7.
Elimination of Purpose (some states): If the purpose of the easement is destroyed without fault of the servient tenement holder, the easement will be extinguished.  For example, an easement to get to a lake might be extinguished if the lake dries up permanently.
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DISCUSSION QUESTIONS
108.  Should the usual presumption in favor of interpreting ambiguous grants as creating fee simple interests apply in the context of cases like Chevy Chase? 
109.  In Chevy Chase, what test or tests did the court use to determine whether the proposed use was within the scope of the easement?  Does the court’s approach include or substantially overlap one or more of the “blackletter tests” listed on S112?  Would the result be substantially different under any of the “blackletter tests”?

110.  In Marcus Cable, what test or tests did the court use to determine whether the proposed use was within the scope of the easement?  Does the court’s approach include or substantially overlap one or more of the “blackletter tests” listed on S112?  Would the result be substantially different under any of the “blackletter tests”?
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PETERSEN v. FRIEDMAN
328 P.2d 264 (Cal. App. 1958)

KAUFMAN, Presiding Justice.  The parties are owners of adjacent parcels of improved real estate situated on Franklin Street in San Francisco. Plaintiff’s complaint sought to perpetually enjoin the defendants from violating an express easement of light, air and unobstructed view created in favor of plaintiff’s property and to compel the defendants to remove certain television aerials and antennae. The trial court found all of the allegations of the complaint to be true, rendered judgment for the plaintiff, and issued both injunctions requested. Defendants appeal.


The nature and creation of the easement appurtenant to plaintiff’s property is not in dispute. On November 6, 1942, Mary Petersen, now deceased, also known as Mrs. Chris Petersen, by a grant deed duly recorded conveyed a part of her property on Franklin Street to C. A. Petersen. The deed contained the following reservation of an easement: 

Reserving, however, unto the first party, her successors and assigns, as and for an appurtenance to the real property hereinafter particularly described and designated as ‘Parcel A’ and any part thereof, a perpetual easement of right to receive light, air and unobstructed view over that portion of  the real property hereinabove described, to the extent that said light, air and view will be received and enjoyed by limiting any structure, fence, trees or shrubs upon said property hereinabove described or any part thereof, to a height not extending above a horizontal plane 28 feet above the level of the sidewalk of Franklin Street as the sidewalk level now exists at the junction of the southern and western boundary lines of the property hereinabove described. Any obstruction of such view above said horizontal plane except by a peaked gable roof extending the entire width of the front of the building referred to herein and extending 9 feet in an easterly direction from a point 1 foot 6 inches east of Franklin Street, the height of said peaked roof being 3 feet 2 inches together with spindles 3 feet in height on the peak of said roof, and except the necessary number of flues or vents constructed of galvanized iron and/or terra cotta not over 4 feet in height, shall be considered an unauthorized interference with such right or easement and shall be removed upon demand at the expense of second party, and his successors and assigns in the ownership of that real property described or any part thereof. 

Thereafter, the defendants, by mesne conveyances from C. A. Petersen, acquired all of the property conveyed by the deed of November 6, 1942, subject to the reservation. Plaintiff is the duly appointed and qualified executor of the estate of Mary Petersen, which is the owner of the dominant tenement.


Defendants’ contentions on appeal are limited to the following: 1) that it could not have been the intent of the parties to preclude the erection of television aerials and antennae on the defendants’ roof as the easement was created before such devices were known; 2) that the evidence does not support the judgment.


The language of the easement is clear and leaves no room for construction or determination of the intent of the parties, as contended by the defendant. Its purpose is to avoid any type of obstruction of the light, air and view without regard to the nature thereof. The reservation was not limited to the use then being made of the servient estate, but extended to all uses to which the servient estate might thereafter be devoted. Easements of light and air may be created in this state. Civil Code, §801; Bryan v. Grosse, 155 Cal. 132. Although we have not been able to find a California precedent on an easement of view, the weight of authority is that such an easement may be created by express grant. See 142 A.L.R. 467 and cases collected therein. It has been held in this state however that interference with an easement of light, air or view by a structure in the street is ground for an injunction. Williams v. Los Angeles R. Co., 150 Cal. 592.


As to defendant’s second contention, the issues of whether or not the aerials and antennae obstructed plaintiff’s view and otherwise interfered with the easement to the detriment of the plaintiff, were questions of fact for the lower court. The plaintiff offered evidence as to the size and nature of the obstructions and testified that because of the presence of the aerials and antennae, he received a lesser rental for the apartments on his property. The question of granting or refusing an injunction is addressed to the sound discretion of the lower court and its action will not be reversed on appeal unless there appears to be an abuse of discretion. Williams v. Los Angeles R. Co., supra. The record here supports the judgment.

DISCUSSION QUESTIONS
111.  How does the court respond to each of the defendant’s arguments in Peterson?  Are its responses convincing? Can you formulate an argument that the burden on the servient tenement is greater than anticipated?  How might the court respond?

112.  Why is it easier to determine the scope of a negative easement than that of a positive easement?
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Review Problems

7A. Mike owned Cyracre, a ranch located in a valley in a sparsely populated area.  In 1962, he bought his first television set, but discovered that it got poor reception because of his location.  Debbie, the owner of Keanacre, a neighboring ranch, did not have reception problems because Keanacre is located on a plateau above Cyracre.  They entered into a written agreement that said, “The owners of Cyracre may place and maintain an antenna onto the Keanacre barn and run wires from the antenna to Cyracre to allow television reception for that property.”  Mike immediately put up the antenna and wires. However, even with Liz’s antenna, his TV reception was not great. Earlier this year, tired of poor reception and frustrated because cable television still was not available locally, Mike purchased a satellite dish. He wishes to place it on Debbie’s barn where the antenna is now, but she objects. Discuss whether Mike can place his satellite dish on Debbie’s barn.

7B. Discuss whether, in the following problem, Robyn can prevent Jorie from riding her horse on the easement across Rhodes-acre:  Christina and Robyn owned neighboring lots called Carr-acre and Rhodes-acre respectively.  A driveway ran along the western edge of Rhodes-acre from Hungerford Highway to the edge of Carr-acre.  

Christina thought it would be convenient when traffic was a problem to use the driveway to get on and off her lot instead of using the street in front of her house.  She also wanted to go jogging on a route that included the driveway.  In 1985, Robyn allowed Christina to purchase an easement, created with all proper formalities, that included the following language: 

Those living on Carr-acre can use the driveway across the western  edge of Rhodes-acre in vehicles or on foot for access to and from Hungerford Highway and for exercise.

In 2006, Jorie purchased Carr-acre and moved onto the property along with her horse, Diamond Dinner.  Jorie likes to ride her horse every morning on Christina’s old jogging route.  She also sometimes rides the horse along Hungerford Highway to the nearest village to run errands. 

7C. Santa-acre and Elfacre are neighboring parcels of land.  Santa-acre is adjacent to a garbage dump.  Elfacre is a big lot containing a small cottage.  The owners of the parcels reach the following agreement: "Elfacre’s owners shall have the right to cross Santa-acre to dump garbage in the adjacent garbage dump."  Later, Elfacre’s owners tear down the cottage and put up a toy factory, which produces seven times the garbage that the cottage did.  Discuss whether they can use the right of way to dump the factory’s garbage.
7D.  The Bar-Z Dude Ranch consists of 35 guest cabins near Lake Geller.  The path to the lake is on the west side of the ranch, so it is inconvenient for guests staying in the 12 cottages on the east side.  The owners of the Bar-Z purchased an easement from the neighboring S-4 Ranch that contained the following language:  "Guests of the Bar-Z Ranch shall have the right to use a path across the S-4 Ranch to reach Lake Geller if that path is the closest access to the lake from the cabins in which they are staying."  Subsequently, an earthquake destroyed the path from the west side of the Bar-Z to the Lake.  Can all guests of the Bar-Z now use the easement across the S-4 Ranch?  
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DISCUSSION QUESTIONS
113.  Normally courts state that an Easement by Estoppel requires reasonable and detrimental reliance.  Was the reliance in Stoner reasonable?  Was it detrimental?  

114.  Some jurisdictions do not recognize Easements by Estoppel, arguing that the doctrine  undermines the Statute of Frauds and that claimants should make sure of their legal rights before relying on a mere license.  On the other hand, neighbors don’t typically commit all arrangements they make to signed writings. Do you think states should allow Easements by Estoppel in cases similar to Stoner?  If they do, should they be conditioned on payment of some damages to the servient tenement holder?

115.  To what extent do the following rationales for adverse possession also support the doctrine of Prescriptive Easements?


(a) reward beneficial use of land


(b) punish sleeping owners


(c) recognize psychic connection to the land


(d) protect people and the legal system from being burdened with “stale” claims 

116.  Be prepared to discuss the evidence in MacDonald and in Lyons that is relevant to each element of prescriptive easements.

117.  What evidence should be necessary to meet the “open and notorious” element?  MacDonald Properties says, “The owner of the servient property must have actual knowledge of its use.”  Other states do not require actual notice.  Is it a good idea to do so?  Can a claim of prescriptive easement with regard to underground utilities like sewer pipes ever be open and notorious (see Note 7 on P863)?

118.  “The best justifications for granting an implied easement are reliance and need.  Thus, if claimants cannot meet the elements of an Easement by Estoppel or of an Easement by Necessity, they should not be able to get a Prescriptive Easement unless they pay market value for it.”  Do you agree?
Review Problems

7E.  Sammy owns Whiteacre; his neighbor Davis owns Redacre.  Because access from Whiteacre to roads is difficult, Davis allows Sammy to use a road across Redacre to reach Whiteacre.  Sammy decides to turn his house on Whiteacre into a bed & breakfast inn.  He hires contractors to construct a pool, tennis courts and an addition to the house; the contractors use the road across Redacre to get to Whiteacre.  Sammy advertises the new inn in local papers.  Although he sees the contractors cross his land and sees the ads, Davis does not attempt to stop Sammy from using the road until after guests have started to arrive.  Discuss whether he is estopped from revoking Sammy’s right to use the road.
7F.  Andrew owns a large undeveloped lot in the state of Readiness.  The lot is bordered on the south side by a state highway and on the other three sides by lands owned by other parties.  Bob wants to purchase the northern half of Andrew’s lot to create a residential subdivision.  He is aware that the parcel he wishes to purchase is landlocked, but he intends to buy the more attractive parcel immediately to the north to extend his subdivision and provide access to public roads. Andrew and Bob negotiate the following provision, which appears in the final deed of sale:

The parties recognize that this parcel is landlocked, but intend that no easement by implication or necessity be granted over the seller’s remaining property.  

Unfortunately, after he finalized the sale from Andrew, Bob was unable to complete a deal with the owners of the parcel to the north.  Subsequently, Bob died, leaving all his property to his son Gilbert.  Gilbert brought suit against Andrew to acquire an easement-by-necessity over Andrew’s land.

The trial court found that all of the elements of an easement-by-necessity were present and held that the intent of the parties was irrelevant because easements-by-necessity were created to further the public policy favoring productive use of land.  

The court of appeals reversed, holding that the state should not create easements-by-necessity in favor of those who knowingly waived their rights to access. The state Supreme Court granted review to decide whether purchasers of landlocked parcels should ever be able to expressly waive their rights to access.

Draft the analysis sections of an opinion and of a shorter dissent for the Supreme Court of Readiness deciding this question in the context of the facts of this case.  Assume that Readiness does not have a private eminent domain statute like the ones described in Note 8 on P864.
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Information  Costs  and  the  Market  for  Real  Property

S.Kurtz & H.Hovenkamp

Cases and Materials on American Property Law 1151-52 (1987)

Two attributes of real property make assurance of good title particularly difficult. First, real property is particularly durable—in fact, almost every parcel bought and sold today has been around for as long as there have been markets. Second, possession (or lack of it) is not very good evidence of ownership. Many people have ownership interests in real property they do not possess. Conversely, many people in possession of real property have only very small ownership interests in it (such as month-to-month tenancies).

For our purposes, information costs are the costs that a buyer incurs in determining the value to him of a certain piece of property, and therefore what he is willing to pay for it. Suppose that a prospective buyer places a value of $10,000 on a fee simple absolute in Blackacre, but believes there is a 50% chance that Blackacre’s title is so defective that if he bought it he would have no rights in it whatsoever. Because of this uncertainty, the prospective buyer values Blackacre at $5,000.  Suppose further that the prospective buyer intends to erect a $90,000 building on Blackacre. If he builds this building his total investment in Blackacre would be $100,000, but there would still be a 50% chance that he would lose Blackacre and, we assume, the building as well. In that case the prospective buyer will place a negative value on Blackacre; that is, even if Blackacre were free, an investment of $90,000 would give him a value of only $45,000. The prospective buyer will not risk development on Blackacre.

The illustration should suggest why land for which title is questionable is worth much less than land for which title is relatively good. The owner of property with a questionable title must discount not only the value of what he already has, but also of any future investment. Considering the fact that almost every purchaser of land intends to invest something in it—perhaps nothing more than his time—it should become clear that assurance of title is absolutely essential to the effective functioning of any real estate market.

The other side of the coin is that there is no such thing as “perfect” title. The quality of land titles exists on a continuum, running from the very good to the very bad. Furthermore, establishing good title is not costless. In one of the original thirteen states a title search that went back thirty years might provide moderate assurance of good title and cost $100. A search that went back sixty years would provide better assurance of good title but might cost $300. A search that went back to the “root of title”—that is, to the original grant from the sovereign—might provide highly reliable evidence of good title but cost $700. Which should you buy? The question is complicated, as we shall see later, because the quality of a title search is a function not only of its “depth” into the past, but also of its “breadth”—the number of related chains of title that it covers.

A prospective purchaser can obtain “assurance” of good title—or, alternatively, protection from the consequences of having a bad title—by three different mechanisms. None of them is foolproof. First, the buyer can obtain a promise from the immediate seller that title is good. Such a promise takes the form of one or more warranties contained in the deed from the seller. Most deeds contain such warranties.

Deed warranties are not particularly good assurances for the buyer in the modern era. If a defect surfaces that can be remedied by the grantor, a court will often award specific performance and force the grantor to make the title good. However, many subsequently discovered title defects are not within the ability of the grantor  to remedy but rather [in the control] of some third party; otherwise they may be technically in the legal control of the grantor but can be remedied only by the grantor’s payment of money that he does not have. A warranty in a deed often amounts to nothing more than a cause of action against a grantor, and the value of such claims is no greater than the grantor’s solvency.

Second, by doing a title search the purchaser can evaluate the risk for herself. Title searches range from very expensive to quite inexpensive, depending on the condition of the local land records, the complexity of the title being searched, and the amount of assurance one wants to obtain. The seller may agree in the sales contract to pay for the title search by promising to furnish an abstract or other evidence of good title. Nevertheless, a title search is part of the transaction costs of the real property market, and will be reflected in the purchase price. Ultimately, buyers pay. Traditionally a title search plus the seller’s warranties respecting title have been the only available methods of title assurance.

At this point title insurance, the third method of title assurance, comes in and saves all of us (especially conveyancing lawyers) a great deal of grief. The title insurance policy provides, not further evidence that title is good, but rather a promise to compensate the owner if title should happen to be bad. Title insurance makes it possible for someone to do a less than perfect title search, and still have protection from defective title.
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The Title Search and the Abstract of Title

S.Kurtz & H.Hovenkamp

Cases and Materials on American Property Law 1177-82 (1987)

In the nineteenth and early twentieth centuries searching title was almost exclusively the job of lawyers—in fact, in many areas it was the prerogative of a special group of lawyers called conveyancers. Today the lawyer’s role has been greatly reduced by the title company or abstract company and its specialists. However, lawyers still search titles in many states. In others, title or abstract companies hire lawyers to supervise title searching. Furthermore, in most states only lawyers may give legal opinions about the quality of a particular title. As a result it is still important for a lawyer to know something about how the title search is performed.

The traditional grantor-grantee index that is described in the following paragraphs has given way in some states to the publicly prepared tract index, which is organized by parcel of land rather than by the names of grantors and grantees. More significantly, the privately prepared land records kept by many title and abstract companies are usually organized by tract. Such private “title plants” are generally not official. The private records generally also take advantage of modern data retrieval systems such as microfilm or computers that make the title searcher’s job much easier.

The title search begins in the office of the registry of deeds, which may be called the office of the recorder, county recorder, or clerk. The registry is a governmental office, often operated by the county, but sometimes by the city. It contains a complete copy of every document affecting title to real property that has been recorded there. Note, it does not necessarily contain a copy of every document affecting title to real property in that county. As a general rule, recording is done only at the initiative of one of the parties to a transaction, and no one is legally required to record anything. However, failure to record may cause a loss of the unrecorded interest to someone who subsequently acquires the property without notice. Most states prescribe by statute the documents that are entitled to be recorded. These typically include deeds, wills, contracts  affecting the use or sale of land, leases, mortgages, deeds of trust and other financial instruments, mechanics’ liens, powers of attorney, lis pendens or other documents alerting people to the fact that title to a particular piece of property is in dispute, and court judgments affecting title.5 

As documents come into the registry office they are assigned a number and stamped with the date and time of their recordation. Then they are copied (formerly by hand, now almost exclusively by photocopy machine) and the originals are returned to their owners. The copies are then collected and eventually bound into a volume. In many offices, particularly, the larger ones, different types of documents may be bound in different volumes—for example, mortgages and other financial instruments may be in one set of volumes and deeds in another. Each volume is given a number, and the documents within each volume are paginated throughout the volume. Thus a deed to Blackacre may be recorded in vol. 23, p.188.

As documents come into the office they are indexed, optimistically, within a day or two after they are submitted for recordation. The delay between recording and indexing is often much longer. However, most registry offices maintain a “daily sheet” or “current entries” sheet which describes recently recorded documents that have not yet been indexed. A traditional recording system indexes each document twice—once alphabetically by the last name of the grantor, and once by the last name of the grantee.

The title search in a registry having a grantor-grantee index system begins with the grantee index, which in most offices looks something like this:

Grantee Index Year 1960—1969

Grantee’s Names beginning with Na
	Grantee
	Grantor
	No.
	Date Filed
	Book & Page  
	Instrmnt.
	Brief Legal

Descrip.

	Nagle, Ralph
	ABC Homes, Inc.
	3342
	4-4-60
	467/p. 1134
	Deed
	Meadow-lane Subd.,Block G.,lot 12

	Nathanson,

Nate
	Brandeis,

Louie
	3671
	5-3-61
	467/p. 1430
	Deed
	S 1/2 of NE 1/4 Sec.16, R3W, T2N

	Nagler, Damir
	Steiger,

Stephanie
	4490
	8-27-64
	470/p. 113
	Deed
	Rolling Hills Subd.,Block 5, Ph.3,L. 16

	Nalo, Audrie
	Bird, Gail
	4990
	5-5-65
	471/p. 546
	Lease
	Cherokee Acre Subd, Bl. 3, Lot 3

	Naomi, Stephen
	Honeychuck

Plmg & Htg
	5123
	5-5-65
	471/p. 549
	Easement

Deed
	Dwntwn, Bl.9, Lot 3, 234 Congress




The top of this index page shows that it covers documents that were recorded during the years 1960-1969. Indexes are started over periodically, or else they become unwieldy. In large urban areas they may be started over annually, in more rural areas perhaps every five or ten years. In the grantee index the grantee’s names are in roughly alphabetical order. They are not alphabetized precisely, because the entries are made manually as new documents are recorded, and sometimes there is no room for a new entry to be wedged between existing entries. The indexes commonly assign a page or two to all grantees whose names begin with the same two letters—one page for Ha, another page for He, etc.

Suppose that your client is buying a parcel of land and you must investigate whether the grantor has good title. The grantor’s name is Damir  Nagler and the property your client is purchasing is lot 16, Block 5, phase 3, Rolling Hills Subdivision, van Buren County. When you arrive at the registry office you will begin with the most recent grantee index and look under Na for Nagler. If you don’t find the grantor’s name in the most recent index, you will go to the previous index and continue back until you find the name. Remember, although your client is the buyer and Damir Nagler is the grantor, you want to find when Nagler was a grantee—every grantor was once a grantee, or else something is wrong!

In this case Damir Nagler acquired the land in 1964 by deed, from someone named Stephanie Steiger. The column entitled  “Book and Page” tells you where you can find a copy of that deed. The column entitled “Brief Legal Description” gives you sufficient information to determine that this particular deed covers the same property that your client is buying. Not all grantor-grantee indexes contain a column describing the land. In that case the only way you can be sure that the parcel acquired by Nagler in 1964 is the same parcel your client wants is to examine the full copy of the 1964 deed. If Nagler was a real wheeler and dealer who acquired ten pieces of property in the 1960’s, you may have to look at ten documents before you find the right one.

In order to do a  complete title search you will have to go back through the grantee index earlier than 1964. In most jurisdictions title searchers go back 40 to 60 years in order to investigate the title, and in some they go all the way back to the original patent from the sovereign. Now you will repeat the process, using Ms. Steiger’s name as grantee. You will begin with the 1960-1969 index to ascertain whether Ms. Steiger acquired the property during 1960-1964. If not, you will look at the 1950-1959 index, then at the 1940-1949 index, etc.

You repeat this process again and again, and finally find a grantor named Fred Smith, who acquired the property in 1906. Since you are searching in the late 1980’s, that is long enough. Now the easiest part of your search is over. You have ascertained that every grantor in the chain of title was in fact someone else’s grantee. However you have not yet determined whether any of those grantors conveyed away interests inconsistent with the interest your client thinks he is acquiring. Now you must examine the grantor index:

Grantor Index Year 1930—1939

Grantor’s Names beginning with Sm

	Grantor
	Grantee
	No.
	Date Filed
	Book & Page
	Instrmnt.
	Brief Legal

Descrip.

	Smathers, Henry
	Smathers, Irene
	856
	1-16-30  
	59/p. 349
	Deed
	N 1/2 of NE 1/4 Sec.3, R2E, T3N

	Smith, Arthur
	Williams, Sheldon
	902
	2-3-31
	59/p. 440
	Lease
	Dwntwn, Pine & Rockridge

	Smythe, Francis
	VanKamp, Lilie
	959 
	5-5-31            
	60/p. 12
	Mech’s Lien
	Westwood sub. Block G, lot 2



	Smith, Fred
	Anderson, Bruce
	1015
	2-13-32 
	61/p. 330
	Mtge. to sec. $10,000 note


	Rolling Hills Subd., Block 5, Phase 3, Lot 16


The grantor index looks much like the grantee index, except that it is indexed alphabetically by grantors. Now you will search forward in time instead of backwards. You will look through the 1900-1909 index first to see if Smith conveyed away any interest inconsistent with the interest your client id acquiring. If you find none, you will look in the 1910-1919 index, then in the 1920-29 index, etc.

Suppose you find that in 1932 Smith borrowed  $10,000 secured by a mortgage on the property in question to someone named Anderson. Since your client does not believe he is acquiring the property subject to a $10,000 mortgage, you must now find evidence that this mortgage has been released. In order to find that evidence you will look for a release in the grantor index under Anderson’s name, beginning in 1932. (Some grantor-grantee index systems index releases by both the grantor’s and grantee’s names, while others list them only under the names of the grantors.) If you don’t find the release in the 1930-1939 index, you will look under Anderson’s name in the 1940-1949 index. Suppose there you find a full release recorded in 1948. In that case the 1932 mortgage and the 1948 release cancel each other out. As you proceed up through the list of grantors to the present you must find a release to offset each inconsistent interest created. If an interest appears that has no offsetting release, you may have discovered a cloud on the title, unless your client’s deed makes the property subject to that particular interest.

Your title search is still not complete. Now you must carefully examine every document in the record chain of title. You will look for inconsistencies in the property descriptions, faulty signatures, acknowledgements or other legally required formalities, and references to possible inconsistent interests that are not recorded. … 

Title searching is generally much easier in those states that have tract or parcel indexes. Most title companies that maintain private records organize them by tracts rather than grantors and grantees, although modern computer indexing usually includes both. The tract index will give one page (or a series of pages) to each tract of land in the country. For example, the top of a page may read “Meadowlark Subdivision, Block D, lot 16.” Then on that page in chronological order will be listed all recorded documents affecting the title to that particular lot. The next page in the book will cover lot 17 in the same block of the same subdivision, and so on. It is theoretically possible to do the preliminary title search under a tract index simply by examining a single page, although the individual documents must still be inspected. Tract index searching becomes a little more complicated when land is subdivided or sold in different configurations than it had been previously. It is also a little harder from the recording officer’s point of view, for occasionally he will have to interpret a property description in order to identify the parcel to which it applies. Most of these problems have been worked out, however, and the superiority of the tract index system seems to be clearly established.

In many states, particularly where the use of title insurance is not universal, the lawyer may be called upon to examine an “abstract of title.”  The abstract is a document that gives the title history of a particular parcel of land and therefore furnishes the buyer with evidence concerning the quality of the title. In most cases the abstract is prepared by a party neutral to the transaction, such as a title company or a professional abstracter, and then examined by the purchaser’s attorney.

The abstract generally begins with a legal description of the property, usually including a map that identifies the property’s shape and location. Then in chronological order it gives a detailed description of every recorded document affecting the title, usually beginning with the original grant from the sovereign. If the abstract is stored in a safe place by the buyer and can be produced when the property is resold, it can facilitate the subsequent title search, for the searcher can use the existing abstract as a guide and perhaps simply bring it up to date.
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The Recording System: Overview

The Underlying Problem

Many difficulties with land transactions are caused by a landowner deliberately or inadvertently attempting to transfer the same rights to two different people.  For example, suppose an owner sells the right to enter and extract minerals from his land to a mining company and then subsequently enters into an agreement purporting to sell all rights to the same parcel to a hotel chain.  The hotel chain may be quite surprised to discover that the mining company believes it can enter the lot and begin to dig.  

To signify this type of problem, we will use the following notation:

O(A

O(B

This indicates that the owner (O) first transferred the rights in question to one party (A), then purported to transfer them to a second party (B).  In almost all problems of this type, O has does something actionable, for example, breached warranties made to one or both buyers or committed fraud.  Thus, A and B are likely to have some kind of lawsuit against O.  However, all else being equal, they both would prefer to simply take the property rights in question and leave the lawsuit to the other injured party.  After all, O may be insolvent or may have fled to the Cayman Islands and be living La Vida Loca.  Thus, the crucial question in problems of this type is who gets the property and who has to try to sue O. 


At common law, the solution to this problem was straightforward:  “First in time is first in right.”  In other words, whichever party was the first to receive the property right in question (A) got to keep it.  However, this doctrine arguably is unfair to the B’s of the world if they purchase the property without any way to find out about the earlier O(A deal.  

The recording system described in this section is, in part, designed to help determine those subsequent purchasers (the B’s) who should get the property and not the lawsuit.  Through the operation of the system, some first purchasers will lose their property rights entirely for reasons of public policy.  As you work through the materials in this section, think about whether these reasons justify transferring rights from the A’s to the B’s.  Is the case for this type of transfer stronger or weaker than the operation of eminent domain and adverse possession, which also completely divest owners of their interests in land.

Every American jurisdiction has a “recording act”:  a statute that defines the rights given to the two parties who purportedly received the conflicting rights to the same parcel of land (A and B in the notation we are using).  The following discussion lays out the way these statutes operate.  Take time to become comfortable with these concepts, which you will need to understand the cases and problems that follow.

Some Vocabulary

Race refers to which of the parties was the first to record the documents that evidence the transactions in question. The first to record properly “wins the race.”

Notice refers to whether the party whose transaction was later in time (B) knew of, or should have known of, the earlier transaction.  If B in fact knew of the O(A transaction at the time of the O(B transaction, we say that B had actual notice.  More frequently, however, cases turn on whether B had constructive knowledge, that is, whether circumstances are such that we think B should have known of the O(A transaction.  Most jurisdictions treat B as having constructive knowledge of any transaction that is properly recorded at the time of the O(B deal.  This is known as record notice.  Courts also will find that B has constructive notice of the O(A transaction if there are facts known to B or available from the recording system that would cause a reasonable person to do further investigation about possible conflicting claims to the land.  This is known as inquiry notice.

The subsequent party, B, is called bona fide purchaser or BFP if she:

1) paid value for the property rights in question; and 

2) had no actual or constructive knowledge of any earlier conflicting transaction 


at the time she purchased.

The meaning of value in this context varies from state to state.  Some states just require more than nominal consideration, but others require a “substantial” amount or an amount that is “not grossly inadequate.”  In researching this issue, you would need to check both the specific statutory language and the caselaw in the relevant jurisdiction.

Finally, when laying out recording act problems, we will indicate that a party has recorded a transaction by using the shorthand phrases A records and B records.   These indicate respectively that A has recorded the documents evidencing the O(A transaction and that B has recorded the documents evidencing the O(B transaction.  Thus, the notation




O(A




O(B




B records




A records

means that first O granted the rights in question to A, then O granted the rights to B, then B recorded the documents from the O(B transaction, then A recorded the documents from the O(A transaction.

Types of Recording Acts


There are three types of recording statutes: (1) Race; (2) Notice; and (3) Race-Notice.  When doing recording act problems, we will refer to states by the type of statute they have.  Thus, North Carolina is a race jurisdiction, Florida is a notice jurisdiction, and California is a race-notice jurisdiction. 
Race:  In race jurisdictions, disputes over title are resolved by race alone.  The first party to properly record her transaction gets the property rights in question.  The later grantee will win if she records before the earlier grantee.  

Notice:  In notice jurisdictions, disputes are decided by notice alone.  The subsequent grantee will win if she is a bona fide purchaser, that is, if she paid value for the property and had no notice of the earlier grant at the time she purchased.

Race-Notice:  In a race-notice jurisdiction, a subsequent purchaser only gets the property rights in question if she both records first and is a bona fide purchaser.  In other words, she has to both win the race and have no notice.

Application of the Recording Acts

Typical Problems


Listed below are four common sequences of events and a chart indicating who prevails in each situation under each type of recording act.  See if you can articulate why A or B wins in each instance.


Situation 1: O(A, O(B (BFP), B records, A records


Situation 2: O(A, A records, O(B, B records


Situation 3: O(A, O(B (not BFP), B records, A records


Situation 4: O(A, O(B (BFP), A records, B records





Race

Notice

Race-Notice
Situation 1


 B

  B


B

Situation 2


 A

  A


A

Situation 3


 B

  A


A

Situation 4


 A

  B


A

Notice Jurisdiction: Later Purchasers

As noted above, in a notice jurisdiction, subsequent purchasers don’t have to record their grants to succeed against earlier unrecorded grants.  However, if they do not record, they are vulnerable themselves to claims by even later purchasers:

O(A

O(B (BFP)  

B wins v. A, since B is a subsequent BFP

A records

A(C (BFP)  

C wins v. B, since C  is a subsequent BFP

C has no record notice of B’s transaction, since the O(B grant is not recorded

Shelter Rule

Rule:  A subsequent purchaser (even if not a BFP) from a person who “wins” under the recording act stands in the shoes of the “winner” in an action against the prior “loser.”

Exception:  Does not apply if the subsequent purchaser is also the original grantor.

Purpose:  Safeguards the title of those persons the act protects; even if adverse publicity subsequent to purchase makes all potential purchasers aware of the conflicting claims on the title, the protected person can still sell the property.

Example:  Shelter Rule in a Notice Jurisdiction 


O(A


O(B(BFP)


As a subsequent BFP, B would win against A


A records

B(C (w record notice of O(A grant)


Even though C has notice of the O( A transaction, C wins against A

C stands in shoes of B, who had already “won” against A
Example:  Shelter Rule in a Race-Notice Jurisdiction

 
O(A


O(B(BFP)


A records 

A wins against B; although B is a BFP, B did not win the race by recording first.  


A(C (BFP)


B records


C records. 


Even though B wins the race against C by recording first, C wins against B

C stands in the shoes of A, who had already won against B
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DISCUSSION QUESTION
119.  Be prepared to expain what you would do to search the title in a jurisdiction with a grantor-grantee indexing system where the seller’s last name was Cohen.  Be prepared to go through the basic scenarios on S170 and explain the result in each type of jurisdiction.
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HISTORICAL DEVELOPMENT OF PROMISSORY SERVITUDES
At English common law, agreements regarding land were only enforceable as real covenants.  For a real covenant to bind subsequent owners of the properties in question, the parties to the original contract had to intend that it run, the contract needed to touch and concern the land, and there had to be privity both between the original parties (horizontal) and between those parties and the current residents or owners (vertical).  

Because horizontal privity was limited to landlord-tenant relationships and the dominant and servient tenements to an easement, relatively few of these restrictions were enforced.  In other words, if a landlord wanted to bind people who took over his tenant’s leasehold, he could.  If the dominant tenement holder wanted to enforce requirements related to his easement on all holders of the servient tenement, he could.  But if a landowner wanted to divide his parcel and limit the activities of the purchaser of one portion of the lot, he could not make those limits binding on subsequent owners.

Perhaps because there were lots of good reasons to allow the person dividing his parcel to create binding agreements, courts developed two ways to broaden the traditional limits on the enforceability of real covenants.  First, in many jurisdictions in the United States, the definition of horizontal privity was expanded to include the grantor-grantee relationship.  This allowed more contracts involving land to bind successors.  

Second, the English courts of equity invented the Equitable Servitude.  This device allowed the courts to enforce these contracts in equity by granting injunctions where the parties to the original contract intended that it run, the contract touched and concerned the land, and the burdened party had notice of the restriction.  The elimination of the privity requirements meant that not only could grantors create contracts that run with the land of their grantees, but for the first time neighbors whose property had no legal relationship could create contracts that ran with the land.

The evolution of the modern subdivision in the US led to further development of these doctrines.  As early as the middle of the 19th Century, American entrepreneurs were dividing up large parcels of land and selling the resulting smaller parcels for residential use.  A humorous example of one of these early subdivisions is described in Charles Dickens’s novel, Martin Chuzzlewit.  



In any event, these subdivisions raised new issues.  The law of real covenants and equitable servitudes is based on express promises made between the landowners.  In the subdivisions, it was common for the seller to exact promises from the buyers, but less common for him to give explicit promises back.  Because the later purchasers succeed to the interests of the developer, they can enforce the promises made by the earlier buyers.  However, the earlier buyers could not enforce against the later ones because their lot was not one of the ones that was the recipient of the promise at the time it was made.  For example, suppose there were four lots sold, each with a promise made to the developer:


Buyer of Lot 1 promises to developer (who owns Lots 2-4)


Buyer of Lot 2 promises to developer (who still owns Lots 3-4)


Buyer of Lot 3 promises to developer (who still owns Lot 4)


Buyer of Lot 4 promises to developer (who now owns nothing)

If #1 violates his promise, #2-#4, the successors to the promisee, can enforce.  But if #3 violates her promise, only #4 can enforce, because #3 only made her promise to the owner of #4.



Because of this system’s apparent unfairness to the earlier purchasers, courts developed a couple of legal theories to allow the earlier purchasers to enforce against the later ones.  One theory is that the developer implicitly promises the earlier purchasers that he will place identical restrictions on the lots sold later.  Thus, the earlier purchasers can sue to enforce these implied promises.  These are what some courts call “reciprocal negative easements,” although for our purposes, they should more accurately be called implied equitable servitudes. Plaintiffs claiming under this theory must show that the development was sold by a common owner with a common scheme in mind for the whole development.  In other words, in order for the court to imply a promise, it has to believe that the developer intended to create a relatively uniform subdivision where all the lots were similarly restricted.



The major theoretical drawback to this theory is that it binds subsequent purchasers to an unwritten promise regarding the use of land.  Many jurisdictions were uncomfortable with this evasion of the statute of frauds, and so they developed an alternative theory.  This theory is that the earlier purchasers are the intended beneficiaries of the promises made from the later purchasers to the developer, and as intended beneficiaries, they can sue to enforce the contract.  This “third-party beneficiary approach” also requires a common scheme.  There would be no reason to view the buyers as beneficiaries of each others’ promises in absence of a uniform scheme.  The theory, however, will not work where there were no later purchasers or in a case where the later purchasers made no promises.  Without an express promise from a later purchaser to enforce, the earlier purchasers have nothing to hang their hats on.

The continued evolution of servitudes followed from the further development of the idea of the subdivision.  Owners of adjacent properties became aware of the advantages of pooling their resources to acquire common recreational facilities, common maintenance services, etc.  They created homeowners’ associations to collect money from the property owners and act as the owners’ agent in acquiring and maintaining the common areas and services.  

For these associations to be effective, they had to be able to enforce restrictions on and collect money from subsequent purchasers of the lots governed by the association.  Arguably, however, they might have trouble under traditional servitudes law.  For one thing, promises to pay money traditionally didn’t run with the land.  For another, the association was a corporation that owned no land, so it technically was not in privity with anyone.  A pivotal decision in moving the law of servitudes forward was the N.Y. Court of Appeals decision in Neponsit (the key points of which are described on P896 and P903)  Neponsit, by viewing the vertical privity and touch and concern requirements expansively, allowed the associations to perform their allotted functions within the traditional framework.  Today, statutes in most jurisdictions permit homeowners’ associations to carry on their functions without having to demonstrate vertical privity or touch & concern in every individual case.
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NAHRSTEDT v. LAKESIDE VILLAGE CONDOMINIUM ASS’N

878 P.2d 1275 (Cal. 1994)

ARABIAN, J., Dissenting
“There are two means of refuge from the misery of life: music and cats.” –  Albert Schweitzer.
    
I respectfully dissent. While technical merit may commend the majority’s analysis,
 its application to the facts presented reflects a narrow, indeed chary, view of the law that eschews the human spirit in favor of arbitrary efficiency. In my view, the resolution of this case well illustrates the conventional wisdom, and fundamental truth, of the Spanish proverb, “It is better to be a mouse in a cat’s mouth than a man in a lawyer’s hands.” 

    
… I find the provision known as the “pet restriction” contained in the covenants, conditions, and restrictions (CC&R’s) governing the Lakeside Village project patently arbitrary and unreasonable within the meaning of Civil Code section 1354. Beyond dispute, human beings have long enjoyed an abiding and cherished association with their household animals. Given the substantial benefits derived from pet ownership, the undue burden on the use of property imposed on condominium owners who can maintain pets within the confines of their units without creating a nuisance or disturbing the quiet enjoyment of others substantially outweighs whatever meager utility the restriction may serve in the abstract. It certainly does not promote “health, happiness [or] peace of mind” commensurate with its tariff on the quality of life for those who value the companionship of animals. Worse, it contributes to the fraying of our social fabric.
  …

   
… [P]laintiff challenges this restriction to the extent it precludes not only her but anyone else living in Lakeside Village from enjoying the substantial pleasures of pet ownership while affording no discernible benefit to other unit owners if the animals are maintained without any detriment to the latter’s quiet enjoyment of their own space and the common areas. In essence, she avers that when pets are kept out of sight, do not make noise, do not generate odors, and do not otherwise create a nuisance, reasonable expectations as to the quality of life within the condominium project are not impaired. At the same time, taking into consideration the well‑established and long‑standing historical and cultural relationship between human beings and their pets and the value they impart, enforcement of the restriction significantly and unduly burdens the use of land for those deprived of their companionship. Considered from this perspective, I find plaintiff’s complaint states a cause of action for declaratory relief. 

THE BURDEN.  Under the majority’s construction of Civil Code section 1354, the pet restriction is unreasonable, and hence unenforceable, if the “burdens [imposed] on the affected land ... are so disproportionate to the restriction’s beneficial effects that the restriction should not be enforced.” What, then, is the burden at issue here?  Both recorded and unrecorded history bear witness to the domestication of animals as household pets.
 Throughout the ages, dogs and cats have provided human beings with a variety of services in addition to their companionship—shepherding flocks, guarding life and property, hunting game, ridding the house and barn of vermin. Of course, the modern classic example is the assist dog, which facilitates a sense of independence and security for disabled persons by enabling them to navigate their environment, alerting them to important sounds, and bringing the world within their reach.
 Emotionally, they allow a connection full of sensation and delicacy of feeling. 

   
Throughout the ages, art and literature, as well as mythology, depict humans in all walks of life and social strata with cats and dogs, illustrating their widespread acceptance in everyday life.
  Some religions have even incorporated them into their worship.
  Dogs and cats are also admired for the purity of their character traits.
  Closer to home, our own culture is populated with examples of the well‑established place pets have found in our hearts and homes.
 

   
In addition to these historical and cultural references, the value of pets in daily life is a matter of common knowledge and understanding as well as extensive documentation. People of all ages, but particularly the elderly and the young, enjoy their companionship. Those who suffer from serious disease or injury and are confined to their home or bed experience a therapeutic, even spiritual, benefit from their presence.  Animals provide comfort at the death of a family member or dear friend, and for the lonely can offer a reason for living when life seems to have lost its meaning.  In recognition of these benefits, both Congress and the state Legislature have expressly guaranteed that elderly and handicapped persons living in public‑assistance housing cannot be deprived of their pets. Not only have children and animals always been natural companions, children learn responsibility and discipline from pet ownership while developing an important sense of kindness and protection for animals.  Single adults may find certain pets can afford a feeling of security. Families benefit from the experience of sharing that having a pet encourages. While pet ownership may not be a fundamental right as such, unquestionably it is an integral aspect of our daily existence, which cannot be lightly dismissed and should not suffer unwarranted intrusion into its circle of privacy.  

THE BENEFIT.  What is gained from an uncompromising prohibition against pets that are confined to an owner’s unit and create no noise, odor, or nuisance?

   
To the extent such animals are not seen, heard, or smelled any more than if they were not kept in the first place, there is no corresponding or concomitant benefit. Pets that remain within the four corners of their owners’ condominium space can have no deleterious or offensive effect on the project’s common areas or any neighboring unit.  Certainly, if other owners and residents are totally unaware of their presence, prohibiting pets does not in any respect foster the “health, happiness [or] peace of mind” of anyone except the homeowners association’s board of directors, who are thereby able to promote a form of sophisticated bigotry. In light of the substantial and disproportionate burden imposed for those who must forego virtually any and all association with pets, this lack of benefit renders a categorical ban unreasonable under Civil Code section 1354.

The proffered justification is all the more spurious when measured against the terms of the pet restriction itself, which contains an exception for domestic fish and birds. A squawking bird can readily create the very kind of disturbance supposedly prevented by banning other types of pets. At the same time, many animals prohibited by the restriction, such as hamsters and the like, turtles, and small reptiles, make no sound whatsoever. Disposal of bird droppings in common trash areas poses as much of a health concern as cat litter or rabbit pellets, which likewise can be handled in a manner that avoids potential problems. Birds are also known to carry disease and provoke allergies. Neither is maintaining fish without possible risk of interfering with the quiet enjoyment of condominium neighbors. Aquarium water must be changed and disposed of in the common drainage system. Leakage from a fish tank could cause serious water damage to the owner’s unit, those below, and common areas. Defendants and the majority purport such solicitude for the “health, sanitation and noise concerns” of other unit owners, but fail to explain how the possession of pets, such as plaintiff’s cats, under the circumstances alleged in her complaint, jeopardizes that goal any more than the fish and birds expressly allowed by the pet restriction. This inconsistency underscores its unreasonableness and discriminatory impact.

THE MAJORITY’S BURDEN/BENEFIT ANALYSIS.   From the statement of the facts through the conclusion, the majority’s analysis gives scant acknowledgment to any of the foregoing considerations but simply takes refuge behind the “presumption of validity” now accorded all CC&R’s irrespective of subject matter. They never objectively scrutinize defendants’ blandishments of protecting “health and happiness” or realistically assess the substantial impact on affected unit owners and their use of their property. As this court has often recognized, “deference is not abdication.” People v. McDonald, 37 Cal.3d 351, 377 (1984) Regardless of how limited an inquiry is permitted under applicable law, it must nevertheless be made.    Here, such inquiry should start with an evaluation of the interest that will suffer upon enforcement of the pet restriction. In determining the “burden on the use of land,” due recognition must be given to the fact that this particular “use” transcends the impersonal and mundane matters typically regulated by condominium CC&R’s, such as whether someone can place a doormat in the hallway or hang a towel on the patio rail or have food in the pool area, and reaches the very quality of life of hundreds of owners and residents. Nonetheless, the majority accept uncritically the proffered justification of preserving “health and happiness” and essentially consider only one criterion to determine enforceability: was the restriction recorded in the original declaration? If so, it is “presumptively valid,” unless in violation of public policy. Given the application of the law to the facts alleged and by an inversion of relative interests, it is difficult to hypothesize any CC&R’s that would not pass muster. Such sanctity has not been afforded any writing save the commandments delivered to Moses on Mount Sinai, and they were set in stone, not upon worthless paper.  

Moreover, unlike most conduct controlled by CC&R’s, the activity at issue here is strictly confined to the owner’s interior space; it does not in any manner invade other units or the common areas. Owning a home of one’s own has always epitomized the American dream. More than simply embodying the notion of having “one’s castle,” it represents the sense of freedom and self‑determination emblematic of our national character. Granted, those who live in multi‑unit developments cannot exercise this freedom to the same extent possible on a large estate. But owning pets that do not disturb the quiet enjoyment of others does not reasonably come within this compromise. Nevertheless, with no demonstrated or discernible benefit, the majority arbitrarily sacrifice the dream to the tyranny of the “commonality.”

CONCLUSION.  Our true task in this turmoil is to strike a balance between the governing rights accorded a condominium association and the individual freedom of its members. … [T]he majority’s failure to consider the real burden imposed by the pet restriction unfortunately belittles and trivializes the interest at stake here. Pet ownership substantially enhances the quality of life for those who desire it. When others are not only undisturbed by, but completely unaware of, the presence of pets being enjoyed by their neighbors, the balance of benefit and burden is rendered disproportionate and unreasonable, rebutting any presumption of validity. Their view, shorn of grace and guiding philosophy, is devoid of the humanity that must temper the interpretation and application of all laws, for in a civilized society that is the source of  their authority. As judicial architects of the rules of life, we better serve when we construct halls of harmony rather than walls of wrath.  I would affirm the judgment of the Court of Appeal.  

SELECTED FLORIDA STATUTES REGARDING CONDOMINIUMS

718.113(4) Display of flag.  Any unit owner may display one portable, removable United States flag in a respectful way regardless of any declaration rules or requirements dealing with flags or decorations.

718.123(1) Right of owners to peaceably assemble.  All common elements, common areas, and recreational facilities serving any condominium shall be available to unit owners in the condominium or condominiums served thereby and their invited guests for the use intended for such common elements, common areas, and recreational facilities….   The entity or entities responsible for the operation of the common elements, common areas, and recreational facilities may adopt reasonable rules and regulations pertaining to the use of such common elements, common areas, and recreational facilities.  No entity or entities shall unreasonaby restrict any unit owner's right to peaceably assemble or right to invite public officers or candidates for public office to appear and speak in common elements, common areas, and recreational facilities.

718.1232. Cable television service;  resident's right to access without extra charge.   No resident of any condominium dwelling unit, whether tenant or owner, shall be denied access to any available franchised or licensed cable television service, nor shall such resident or cable television service be required to pay anything of value in order to obtain or provide such service except those charges normally paid for like services by residents of, or providers of such services to, single-family homes within the same franchised or licensed area and except for installation charges as such charges may be agreed to between such resident and the provider of such services.
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DISCUSSION QUESTIONS
120.  California legislation requires that courts enforce covenants in the declarations of homeowners’ associations “unless unreasonable.”  How did the Court of Appeals in Nahrstedt interpret that command?  Why did the California Supreme Court reject the lower court’s interpretation?

121.  What arguments does Nahrstedt provide for giving homeowners’ associations wide latitude to do as they please? What counter-arguments do you see?

122.  Nahrstedt seems to distinguish between covenants found in the initial documents setting up the homeowners’ association and those created in by-laws passed later by the owners.  Why should these types of regulations be treated differently?

123.  Nahrstedt identifies three types of situations in which covenants will be seen as unreasonable (see P920).  Fo each of the three, can you identify at least one possible covenant that the court might have in mind? 

124.  Justice Arabian suggests that associations should not be able to regulate activities that are “strictly confined to the owner’s interior space” if they do “not in any manner invade other units or the common areas.”  What are the strengths and weakness of this test?

125.  Consider how the following covenants would fare under the test adopted by the Nahrstedt majority and the test proposed by Justice Arabian.  What other considerations not explicitly raised by either side in Nahrstedt are suggested by these examples?

(a) No basketball hoops


(b) No satellite dishes


(c) No exterior decorations (e.g., flags and holiday displays)


(d) No animal products


(e) No smoking


(f) No cohabiting unmarried couples

126. Who is in a better position to decide which validly adopted covenants are impermissible: courts or the legislature?
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REVIEW PROBLEM
7G:  Discuss  whether, in the following problem, the “no shellfish or pork” rule is unreasonable under the test employed by the majority opinion in Nahrstedt. Assume that no religion requires its adherents to eat pork or shellfish.:  A group of Orthodox Jews worked with a developer to build and market a condominium community designed to make it easier for Jews who wish to follow an Orthodox lifestyle to live in a modern city.  The group properly filed the necessary documents to create a common interest community governed by a homeowners’ association.  The CCRs explicitly provided that people with any religious beliefs were welcome to purchase units so long as they complied with the behavioral restrictions listed elsewhere in the CCRs. One of these rules prohibited any resident from cooking or eating pork or shellfish (forbidden by Jewish dietary laws) anywhere in the community.  
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Chapter 8:  Regulation by Local Ordinance:  
The Law of Zoning
DISCUSSION QUESTIONS
127.  What are the harms caused by allowing non-conforming uses to continue?  What are the harms caused by shutting down non-conforming uses immediately?  Does an amortization period adequately balance these concerns?  How should a court determine what amortization period is “reasonable”?  

128.  Frequently, owners of mobile homes rent the land on which the mobile home is located from someone else.  Assume this is true of the mobile homes affected by the Village of Valtie’s ordinance.  Discuss the pros and cons of the ordinance in conjunction with each of the following three situations that would require ending the non-conforming use:

a) The mobile home is sold to an unrelated buyer.

b) The mobile home is inherited by a family member (as in Smith).

c) The underlying land is sold to a new landlord who is willing to continue leasing space to the mobile home owner. 
129.  Two land uses that often raise non-conforming use issues are billboards and small convenience stores in residential neighborhoods.  Look at the information in Notes 5-7 on rules for changes and repairs and destruction and be ready to discuss how these rules should operate with regard to billboards, convenience stores and mobile homes (i.e., should the rules be different for different types of non-conforming use?).    
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COMMONS v. WESTWOOD ZONING BD. OF ADJUSTMENT 

410 A.2d 1138 (N.J. 1980)

SCHREIBER, J.  We are again called upon to examine the proceedings before and findings of a board of adjustment which denied a zoning variance for construction of a single‑family residence on an undersized lot. … The property in question is a vacant lot….  Located in an established residential area consisting of one and two‑family dwellings, this lot is the only undeveloped property in the neighborhood.  Plaintiffs Gordon and Helen Commons are the present owners.  They and their predecessors in title have owned this plot since 1927.  Plaintiff Weingarten, a builder, contracted to purchase the property on the condition that he could construct a one‑family residence on the lot.

A variance from the borough’s zoning ordinance was necessary for two reasons.  The land was located in a District B residential zone requiring a minimum frontage of 75 feet and a minimum area of 7500 square feet.  The lot, however, has a frontage on Brickell Avenue of only 30 feet and a total area of 5190 square feet.

When adopted in 1933, the borough’s zoning ordinance contained no minimum frontage or area provisions.  However, a 1947 amendment required that one‑family houses be located on lots with a frontage of at least 75 feet and an area of no less than 7500 square feet.  At the time the amendment was adopted there were approximately 32 homes in the immediate area. Only seven satisfied the minimum frontage requirement. The non-conforming lots had frontages varying from 40 to 74 feet. This situation has remained virtually unchanged, only two homes having been constructed thereafter, one in 1948 with a frontage of 70 feet and one in 1970 with a frontage of 113 feet.

Weingarten proposed to construct a single‑family, one and one‑half story  “raised ranch” with four bedrooms, a living room, dining room, kitchen, two baths and a one‑car garage.  Weingarten had no architectural design of the proposed house, but submitted a plan for a larger home which he claimed could be scaled down.  The proposed home would have an approximate width of 19 feet, 18 inches and a depth of 48 feet.  It would be centered on the 30‑foot lot so as to provide five‑foot side yards, the minimum required by the zoning ordinance.  The proposed setback would also conform with the zoning plan. Weingarten further explained that the proposed residence would be roughly 18 feet from the house belonging to Robert Dineen located on adjacent land to the north, and 48 feet from the two‑family residence owned by David Butler on the property to the south.  The Dineen property has a 50‑foot frontage, and the Butler frontage measures 74.5 feet.

The proposed home would be offered for sale for about $55,000.  That price compared favorably with the market values of other nearby homes which a local realtor, Thomas Reno, estimated at between $45,000 and $60,000.  Reno testified that the proposed home would not impair the borough’s zoning plan because the house would be new, its value would compare favorably with other homes, its setback from the street would be at least as great as others, and the distances between the adjoining houses on each side would be substantial.

In 1974, plaintiff Gordon Commons had offered to sell the lot to Dineen for  $7,500. Negotiations terminated, however, after Dineen countered with a $1,600 proposal, the assessed value of the property.  When Weingarten contracted to purchase the land, he sought, albeit unsuccessfully, to purchase from Butler a 10‑foot strip, adjacent to the south side of the lot.

Many neighbors opposed the application for a variance.  Butler testified that a house on a 30‑foot lot would be aesthetically displeasing, would differ in appearance by having a garage in front rather then alongside the dwelling, and would impair property values in the neighborhood.  Another property owner, whose home was across the street, expressed her concern about privacy, reasoning that the occupants of a four‑bedroom residence on a small lot would cause a spillover effect in terms of noise and trespassing.

The board of adjustment denied the variance, finding “that the applicant failed to demonstrate any evidence to establish hardship” and “that the granting of the variance would substantially impair the intent and purpose of the Zone Plan and Zoning Ordinance of the Borough of Westwood.”  The trial court, after reviewing the testimony, affirmed because it felt that to permit the variance “would be detrimental to the entire area wherein the property in question is situated.”  The Appellate Division, holding that the board of adjustment had not acted arbitrarily, affirmed … . 

I.  N.J.S.A. 40:55D‑70(c) provides that a board of adjustment shall have power to grant a variance where by reason of the narrowness of the land or other extraordinary and exceptional situation of the property, the strict application of a zoning ordinance would result in exceptional and undue hardship upon the developer of the property. In addition, the statute’s negative criteria must be satisfied, that is that the variance can be granted “without substantial detriment to the public good and will not substantially impair the intent and purpose of the zone plan and zoning ordinance.”  As in Chirichello v. Monmouth Beach Zoning Bd. of Adjustment, 397 A.2d 646 (N.J. 1978), where the proposed residence conformed to the use requirement of the zoning ordinance but had insufficient frontage and area, we are called upon to consider and analyze the “undue hardship” concept and the negative criteria.

“Undue hardship” involves the underlying notion that no effective use can be made of the property in the event the variance is denied.  Use of the property may of course be subject to reasonable restraint.  As Justice Pashman observed in Taxpayers Association of Weymouth Tp., Inc. v. Weymouth Tp., 364 A.2d 1016, 1023 (N.J. 1976), cert. denied, 430 U.S. 977 (1977), “[z]oning is inherently an exercise of the State’s police power” and the property owner’s use of the land is subject to regulation “which will promote the public health, safety, morals and general welfare... .”  Put another way, an “owner is not entitled to have his property zoned for its most profitable use.”  Bow & Arrow Manor v. West Orange, 307 A.2d 563, 571 (N.J. 1973). However, when the regulation renders the property unusable for  any purpose, the analysis calls for further inquiries which may lead to a conclusion that the property owner would suffer an undue hardship.

It is appropriate to consider first the origin of the existing situation.  If the property owner or his predecessors in title created the nonconforming condition, then the hardship may be deemed to be self‑imposed. To measure this type of impact it is necessary to know when the zoning ordinance limitations were adopted and the status of the property with respect to those limitations at that time.  Thus, if the lot had contained a 75‑foot frontage and despite the existence of that requirement, the owner sold a 40‑foot strip of the land, he or his successors in title would have little cause to complain.  Likewise no undue hardship is suffered by an owner of a lot with a 35‑foot frontage who acquired an adjoining 40‑foot strip so that the lot complied with the ordinance and then sold a part of the land.  These examples serve to illustrate the nature of a self‑inflicted hardship which would not satisfy the statutory criteria.

Related to a determination of undue hardship are the efforts which the property owner has made to bring the property into compliance with the ordinance’s specifications.  Attempts to acquire additional land would be significant if it is feasible to purchase property from the adjoining property owners.  Endeavors to sell the property to the adjoining landowners, the negotiations between and among the parties, and the reasonableness of the prices demanded and offered are also relevant considerations.  See Gougeon v. Stone Harbor Bd. of Adjustment, 245 A.2d 7 (N.J. 1968), where it was held that if an owner of land refused to sell at a “fair and reasonable” price he would not be considered to be suffering an “undue hardship.”  If on the other hand the owner is willing to sell at a “fair and reasonable” price and the adjoining property owners refuse to make a reasonable offer, then “undue hardship” would exist.

When an undue hardship is found to exist, the board of adjustment must be satisfied that the negative criteria are satisfied before granting a variance.  Thus the grant of the variance must not substantially impinge upon the public good and the intent and purpose of the zone plan and ordinance.  … In this respect attention must be directed to the manner in and extent to which the variance will impact upon the character of the area.  … [T]he applicant carries the burden of establishing the negative criteria by a fair preponderance of the evidence, but … “[t]he less of an impact, the more likely the restriction is not that vital to valid public interests.”  Chirichello, 397 A.2d at 654..



There lurks in the background of cases of this type the possibility that denial of a variance will zone the property into inutility so that “an exercise of eminent domain [will be] ...  called for and compensation must be paid.” Harrington Glen, Inc. v. Leonia Bd. of Adjustment, 243 A.2d 233, 239 (N.J. 1968).  When that occurs all the taxpayers in the municipality share the economic burden of achieving the intent and purpose of the zoning scheme.  Compared to this result is the denial of a variance conditioned upon the sale of the property at a fair market value to the adjoining property owners.  They will perhaps receive the more direct benefit of the land remaining undeveloped and it may therefore be fairer for them to bear the cost.  In this respect we made the following pertinent comments in Chirichello, 397 A.2d at 651‑52:

It would certainly be consonant with the interest of all parties to deny a variance conditioned on the purchase of the land by adjoining property owners at a fair price.  The immediate benefit to the adjoining property owners of maintenance of the zoning scheme and aesthetic enjoyment of surrounding vacant land adjacent to their homes is self‑evident.  The owner of the odd lot would suffer no monetary damage having received the fair value of the land. Of course, if the owner refused to sell, then he would have no cause for complaint. Or if the adjoining owners would not agree to purchase, then perhaps the variance should be granted, less weight being given to their position particularly when the land in question will have been rendered useless.  In either event the use of a conditional variance, the condition bearing an overall reasonable relationship to the purposes of the zoning ordinance, may lead to a satisfactory solution.  …

II.  Here, the board of adjustment concluded that “the applicant failed to demonstrate any evidence to establish hardship on the part of the applicant.” The record does not support that conclusion.  Until the 1947 amendment to the zoning ordinance the plaintiffs or their predecessors in title could have constructed a one‑family house on the lot. Ownership commenced in 1927 when the Borough of Westwood had no zoning ordinance.  Further-more, an attempt, albeit unsuccessful, had been made to acquire an additional ten‑foot strip from Mr. Butler, owner of the property bordering to the south.  A 40‑foot frontage would have at least brought the property into conformity with one home in the neighborhood and within close proximity of the size of the lots of two other houses.  In addition there had been discussions concerning the possible sale of the property to a neighbor, there being a substantial divergence in the offering and asking prices. Lastly, one could reasonably con-clude that, if a variance were not granted, the land would be zoned into inutility.  In view of all the above, it cannot be said that there was not any evidence to establish hardship. 
Passing to the negative criteria, the board of adjustment made only the conclusive statement that the variance would substantially impair the intent and purpose of the zone plan and ordinance.  The manner in which the variance would cause that effect is not explained.  The board found that the lot was the only 30‑foot parcel in the block, that the applicant builder had never constructed a house on a 30‑foot lot, and that the proposed house would be 19 feet in width.  How these facts relate to the zone plan is not made clear.  The proposed use, side yards and setback meet the requirements of the ordinance.  The proposed sales price of the home would be within the range of the value of the houses in the neighborhood.  The total acreage of the land, exceeding 5,000 square feet, is comparable to 17 other properties in the neighborhood.

Perhaps the proposed house would be smaller in size than others.  But in and of itself that would not justify a denial of a variance.  Size of the house does not violate any of the traditional zoning purposes of light, air and open space which are reflected in the ordinance.  We have recognized that minimum lot size “may be closely related to the goals of public health and safety” but that minimum floor area requirements “are not per se related to public health, safety or morals.”  Home Builders League of South Jersey, Inc. v. Berlin Tp., 405 A.2d 381, 388, 389 (N.J. 1979).

It is possible that the board of adjustment was concerned with the appearance of the house and its relationship to the neighborhood from an aesthetic and economic viewpoint.  These are proper zoning purposes, for the appearance of a house may be related to the character of the district. In Home Builders League, we recognized that conserving the value of the surrounding properties and aesthetic considerations are appropriate desiderata of zoning.  Thus, if the size and layout of the proposed house would have adversely affected the character of the neighborhood, both with respect to a “desirable visual environment,” N.J.S.A. 40:55D‑2(i), and the value of the neighborhood properties, a board may justly conclude that a variance should not be granted.

 The board’s resolution does not address these problems.  They are brought into sharp focus when an articulation of findings and reasoning must be made.  We have frequently advised boards of adjustment to make findings predicated upon factual support in the record and directed to the issues involved.  We refer again to Justice Francis’s statements in Harrington Glen, 243 A.2d at 236:

Denial of a variance on a summary finding couched in the conclusionary language of the statute is not adequate.  There must be a statement of the specific findings of fact on which the Board reached the conclusion that the statutory criteria for a variance were not satisfied.  Unless such findings are recited, a reviewing court cannot determine fairly whether the Board acted properly and within the limits of its authority in refusing a variance. …

In this connection, boards should be mindful that they may receive assistance from other municipal employees.  The board would not have been amiss here in calling the mu-nicipal building inspector to testify to construction requirements. The board or its counsel may also have addressed inquiries with respect to the size and appearance of the other homes, and the aesthetic and economic impact upon those homeowners. We do not mean to imply that the burden of proof is not upon the applicant.  It is, but in performing its function as a governmental body, the board may take some action which may be of assistance to it.  The difficulty in this case also rests with the applicants.  They did not submit a plan of the proposed house, demonstrate compliance with the municipality’s building code, and adequately describe the appearance and type of the structure.  It is essential in a case of this type that the proponent submit a detailed plan of the proposed house.  Under all these circumstances we believe fairness calls for a remand to the board of adjustment so that the record may be supplemented, the matter reconsidered, and adequate findings made.
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DISCUSSION QUESTIONS
130.  Once a municipality sets up a comprehensive plan, why should it allow variances and non-conforming uses at all?   How difficult should it be to get a variance?  Most states have tougher standards for granting a use variance (i.e., regarding the type of activity in which the owner can engage) than for a non-use variance (regarding, e.g.,  height, setback, signage, etc.).  Does this distinction make sense?

131.  From what zoning provisions are the plaintiffs in Commons seeking a variance?  What are the purposes of these provisions?  Is the plaintiffs’ proposed use consistent with those purposes?

132.  Most states have a hardship requirement similar to the one articulated in Commons.  What precise type of hardship does Commons require?  What is the evidence that the test is met? 
133.  In Note 2 on P999, the casebook authors suggest that the requirement that a hardship not be self-imposed or self-created merely shifts risks between the buyer and seller of the lot in question.  Can you think of situations where this wouldn’t be true?
134.  Most states also have negative requirements like those articulated in Commons.  What kinds of proposals would violate these requirements?  What is the evidence in Commons regarding these requirements?  Why did the court reverse the zoning board on this issue?
135.  What arguments could you make about whether the facts in North Shore Steak House meet  the Commons tests?   What test does North Shore Steak House seem to employ to determine whether a variance is appropriate?

136.  Try to articulate in your own words the argument from North Shore Steak House about why the landowner’s burden is less when trying to get a special exception than when trying to get a variance?
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STATE ex rel. STOYANOFF v. BERKELEY

458 S.W.2d 305 (Mo. 1970)

PRITCHARD, Commissioner.  
… Relators ’ petition pleads that they applied to appellant Building Commissioner for a building permit to allow them to construct a single family residence in the City of Ladue, and that plans and specifications were submitted for the proposed residence, which was unusual in design, “but complied with all existing building and zoning regulations and ordinances of the City of Ladue, Missouri.” … [R]elators were refused a building permit for the construction of their proposed residence upon the ground that the permit was not approved by the Architectural Board of the City of Ladue.  


Ordinance 131, as amended by Ordinance 281 of that city, purports to set up an Architectural Board to approve plans and specifications for buildings and structures erected within the city and in a preamble to 

conform to certain minimum architectural standards of appearance and conformity with surrounding structures, and that unsightly, grotesque and unsuitable structures, detrimental to the stability of value and the welfare of surrounding property, structures and residents, and to the general welfare and happiness of the community, be avoided, and that appropriate standards of beauty and conformity be fostered and encouraged.  …


[Affidavits filed on behalf of the appellant contained the following information]:  [T]he City of Ladue constitutes one of the finer suburban residential areas of Metropolitan St. Louis, the homes therein are considerably more expensive than in cities of comparable size, being homes on lots from three fourths of an acre to three or more acres each; that a zoning ordinance was enacted by the city regulating the height, number of stories, size of buildings, percentage of lot occupancy, yard sizes, and the location and use of buildings and land for trade, industry, residence and other purposes; that the zoning regulations were made in accordance with a comprehensive plan “designed to promote the health and general welfare of the residents of the City of Ladue,” which in furtherance of said objectives duly enacted said Ordinances numbered 131 and 281.  


Appellant also asserted in his answer that these ordinances were a reasonable exercise of the city’s governmental, legislative and police powers, as determined by its legislative body, and as stated in the above‑quoted preamble to the ordinances.  It is then pleaded that relators’ description of their proposed residence as “‘unusual in design’ is the understatement of the year.  It is in fact a monstrosity of grotesque design, which would seriously impair the value of property in the neighborhood.”


The affidavit of Harold C. Simon, a developer of residential subdivisions in St. Louis County, is that he is familiar with relators’ lot…, and with the surrounding houses in the neighborhood; that the houses [there] are virtually all two‑story houses of conventional architectural design, such as Colonial, French Provincial or English; and that the house which relators propose to construct is of ultramodern design which would clash with and not be in conformity with any other house in the entire neighborhood.  It is Mr. Simon’s opinion that the design and appearance of relators’ proposed residence would have a substantial adverse effect upon the market values of other residential property in the neighborhood, such average market value ranging from $60,000 to $85,000 each.


As a part of the affidavit of Russell H. Riley, consultant for [a] city planning and engineering firm…, photographic exhibits of homes surrounding relators’ lot were attached.  To the south is [a] conventional frame residence….  To the west is [a] Colonial two‑story frame house….  To the northeast is [a] large brick English Tudor home….  Immediately to the north are [two] large Colonial homes….  


Mr. Riley went on to say that the City of Ladue is one of the finer residential suburbs in the St. Louis area with a minimum of commercial or industrial usage.  The development of residences in the city has been primarily by private subdivisions, usually with one main lane or drive leading therein (such as [the subdivision] in which relators’ lot is located).  The homes are considerably more expensive than average homes found in a city of comparable size.  The ordinance which has been adopted by the City of Ladue is typical of those which have been adopted by a number of suburban cities in St. Louis County and in similar cities throughout the United States, the need therefor being based upon the protection of existing property values by preventing the construction of houses that are in complete conflict with the general type of houses in a given area. The intrusion into this neighborhood of relators’ unusual, grotesque and nonconforming structure would have a substantial adverse effect on market values of other homes in the immediate area.  


According to Mr. Riley the standards of Ordinance 131, as amended by Ordinance 281, are usually and customarily applied in city planning work and are: 

(1) whether the proposed house meets the customary architectural requirements in appearance and design for a house of the particular type which is proposed (whether it be Colonial, Tudor English, French Provincial, or Modern); 

(2) whether the proposed house is in general conformity with the style and design of surrounding structures; and 

(3) whether the proposed house lends itself to the proper architectural development of the City; and that in applying said standards the Architectural Board and its Chairman are to determine whether the proposed house will have an adverse affect on the stability of values in the surrounding area.


Photographic exhibits of relators’ proposed residence were also attached to Mr. Riley’s affidavit.  They show the residence to be of a pyramid shape, with a flat top, and with triangular shaped windows or doors at one or more corners.


… [R]elators’ position is that “the creation by the City of Ladue of an architectural board for the purpose of promoting and maintaining ‘general conformity with the style and design of surrounding structures’ is totally unauthorized by our Enabling Statute.”  (§§89.020, 89.040, R.S.Mo.); … that Ordinances 131 and 281 are invalid and unconstitutional as being an unreasonable and arbitrary exercise of the police power (as based entirely on aesthetic values); and that the same are invalid as an unlawful delegation of legislative powers (to the Architectural Board).

[Authorization by Enabling Statute]


Section 89.020 provides: 

For the purpose of promoting health, safety, morals or the general welfare of the community, the legislative body of all cities, towns, and villages is hereby empowered to regulate and restrict the height, number of stories, and size of buildings and other structures, the percentage of lot that may be occupied, the size of yards, courts, and other open spaces, the density of population, the preservation of features of historical significance, and the location and use of buildings, structures and land for trade, industry, residence or other purposes.  


Section 89.040 provides: 

Such regulations shall be made in accordance with a comprehensive plan and designed to lessen congestion in the streets; to secure safety from fire, panic and other dangers; to promote health and the general welfare; to provide adequate light and air; to prevent the overcrowding of land; to avoid undue concentration of population; to preserve features of historical significance; to facilitate the adequate provision of transportation, water, sewerage, schools, parks, and other public requirements.  Such regulations shall be made with reasonable consideration, among other things, to the character of the district and its peculiar suitability for particular uses, and with a view to conserving the values of buildings and encouraging the most appropriate use of land throughout such municipality.  [Italics by court.]


Relators say that “Neither Sections 89.020 or 89.040 … mentions or gives a city the authority to regulate architectural design and appearance.  There exists no provision providing for an architectural board and no entity even remotely resembling such a board is mentioned under the enabling legislation.”  Relators conclude that the City of Ladue lacked any power to adopt Ordinance 131 as amended by Ordinance 281…. 


As to this aspect of the appeal relators rely upon … Magidson v. Henze, 342 S.W.2d 261 (Mo.App. 1961)  That case had the identical question presented.  An Architectural Control Commission was set up by an ordinance of the City of University City. … The court held that §89.020 does not grant to the city the right to impose upon the landowner aesthetic standards for the buildings he chooses to erect.


As is clear from the affidavits and attached exhibits, the City of Ladue is an area composed principally of residences of the general types of Colonial, French Provincial and English Tudor.  The city has a comprehensive plan of zoning to maintain the general character of buildings therein.  The Magidson case … did not consider the effect of §89.040, and the italicized portion relating to the character of the district, its suitability for particular uses, and the conservation of the values of buildings therein. These considerations, sanctioned by statute, are directly related to the general welfare of the community.  


That proposition has support in a number of cases cited by appellant.  …  In Marrs v. City of Oxford, 24 F.2d 541, 548 (D.Kan.), it was said, “The stabilizing of property values, and giving some assurance to the public that, if property is purchased in a residential district, its value as such will be preserved, is probably the most cogent reason back of zoning ordinances.” [Additional supporting citations omitted.]


The preamble to Ordinance 131, quoted above in part, demonstrates that its purpose is to conform to the dictates of §89.040, with reference to preserving values of property by zoning procedure and restrictions on the use of property.  This is an illustration of what was referred to in Deimeke v. State Highway Commission, Mo., 444 S.W.2d 480, 484, as a growing number of cases recognizing a change in the scope of the term “general welfare.”  In the Deimeke case … it is said, 

Property use which offends sensibilities and debases property values affects not only the adjoining property owners in that vicinity but the general public as well because when such property values are destroyed or seriously impaired, the tax base of the community is affected and the public suffers economically as a result.

[Arbitrary Because Based Solely on Aesthetics]


Relators say further that Ordinances 131 and 281 are invalid and unconstitutional as being an unreasonable and arbitrary exercise of the police power [because] they are based entirely on aesthetic factors in that the stated purpose of the Architectural Board is to maintain “conformity with surrounding structures” and to assure that structures “conform to certain minimum architectural standards of appearance.”  The argument ignores the further provisos in the ordinance: “… and that unsightly, grotesque and unsuitable structures, detrimental to the stability of value and the welfare of surrounding property, structures, and residents, and to the general welfare and happiness of the community, be avoided, and that appropriate standards of beauty and conformity be fostered and encouraged.” [Italics by court.] 


Relators’ proposed residence does not descend to the "patently offensive character of vehicle graveyards in close proximity to such highways" referred to in the Deimeke case.  Nevertheless, the aesthetic factor to be taken into account by the Architectural Board is not to be considered alone.  Along with that inherent factor is the effect that the proposed residence would have upon the property values in the area.  In this time of burgeoning urban areas, congested with people and structures, it is certainly in keeping with the ultimate ideal of general welfare that the Architectural Board, in its function, preserve and protect existing areas in which structures of a general conformity of architecture have been erected.  The area under consideration is clearly, from the record, a fashionable one.  In State ex rel. Civello v. City of New Orleans, 154 La. 271, the court said, 

If by the term “aesthetic considerations” is meant a regard merely for outward appearances, for good taste in the matter of the beauty of the neighborhood itself, we do not observe any substantial reason for saying that such a consideration is not a matter of general welfare.  The beauty of a fashionable residence neighborhood in a city is for the comfort and happiness of the residents, and it sustains in a general way the value of property in the neighborhood.

See also People v. Stover, 12 N.Y.2d 462; State ex rel. Saveland Park Holding Corp. v. Wieland, 269 Wis. 262; Reid v. Architectural Board of Review of the City of Cleveland Heights, 119 Ohio App. 67; and Oregon City v. Hartke, 240 Or. 35, for pronouncements of the principle that aesthetics is a factor to be considered in zoning matters.


In the matter of enacting zoning ordinances and the procedures for determining whether any certain proposed structure or use is in compliance with or offends the basic ordinance, … courts will not substitute their judgments for the city’s legislative body, if the result is not oppressive, arbitrary or unreasonable and does not infringe upon a valid preexisting nonconforming use. The denial by appellant of a building permit for relators’ highly modernistic residence in this area where traditional Colonial, French Provincial and English Tudor styles of architecture are erected does not appear to be arbitrary and unreasonable when the basic purpose to be served is that of the general welfare of persons in the entire community.

[Improper Delegation]


… Ordinance 131 … establishes an Architectural Board of three members, all of whom must be architects. … [E]very application for a building permit, except those not affecting the outward appearance of a building, shall be submitted to the Board along with plans, elevations, detail drawings and specifications, before being approved by the Building Commissioner.  The … Board shall examine the application to determine if it conforms to proper architectural standards in appearance and design and will be in general conformity with the style and design of surrounding structures and conducive to the proper architectural development of the city. … The Board shall disapprove the application if it determines the proposed structure will constitute an unsightly, grotesque or unsuitable structure in appearance, detrimental to the welfare of surrounding property or residents. … If the Board’s disapproval is given and the applicant refuses to comply with recommendations [for changes to the plans], the Building Commissioner shall refuse the permit.  Thereafter provisions are made for an appeal to the Council of the city…. 


Relators claim that the above provisions of the ordinance amount to an unconstitutional delegation of power by the city to the Architectural Board[, arguing] that the Board cannot be given the power to determine what is unsightly and grotesque and that the standards [for making the determination] are inadequate.  


… State ex rel. Continental Oil Company v. Waddill, 318 S.W.2d 281, … held an ordinance provision unconstitutional which clothed the City Planning Committee with arbitrary discretion without a definite standard or rule for its guidance, following the general rule….  [I]n State ex rel. Ludlow v. Guffey, 306 S.W.2d 552, 557, exceptions to the general rule were stated to be 

in situations and circumstances where necessity would require the vesting of discretion in the officer charged with the enforcement of an ordinance, as where it would be either impracticable or impossible to fix a definite rule or standard, or where the discretion vested in the officer relates to the enforcement of a police regulation requiring prompt exercise of judgment. 


The ordinance here is similar to the ordinance in the Guffey case wherein it was held that general standards of the ordinance were sufficient.  Although it was said that neither of the above‑stated exceptions applied in the Guffey case, the impracticality of setting forth a completely comprehensive standard insuring uniform discretionary action by the city council was discussed.  It was held that the general standards were sufficient and that the procedure for determining whether the proposed filling station would or would not promote the “health, safety, morals or general welfare of the community” or would or would not adversely affect “the character of the neighborhood, traffic conditions, public utility facilities and other matters pertaining to the general welfare” was sufficient to provide against the exercise of arbitrary and uncontrolled discretion by the city council.  


Here, as in the Guffey case, the procedures are for public hearings with notice to the applicant, not only by the Architectural Board but also by the City Council on appeal on the factual issues to be determined under the ordinance.  An applicant’s rights are safeguarded in this respect, and thus distinguished is the ordinance which was condemned in Magidson, supra.  Otherwise, in the respect that the Magidson case did not consider the purpose of §89.040, supra, it should no longer be followed.  Ordinances 131 and 281 are sufficient in their general standards calling for a factual determination of the suitability of any proposed structure with reference to the character of the surrounding neighborhood and to the determination of any adverse effect on the general welfare and preservation of property values of the community.  Like holdings were made involving Architectural Board ordinances in State ex rel. Saveland Park Holding Corp. v. Wieland, 269 Wis. 262, and Reid v. Architectural Board of Review of the City of Cleveland Heights, 119 Ohio App. 67.  The judgment is reversed.

PER CURIAM. The foregoing opinion by PRITCHARD, C., is adopted as the opinion of the Court.
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DISCUSSION QUESTIONS
137.  In Stoyanoff, what are the interests of the municipality?  Of the neighbors?  Of the owner?  Which interests seem most important to you? Is, “You can always build it somewhere else,” a sufficient response to a landowner whose architectural creativity has been limited by aesthetic zoning?
138.  What arguments do you see about whether the zoning at issue in Stoyanoff was authorized by Missouri’s enabling statutes?

139.  The court in Stoyanoff finds that the zoning at issue is not too vague and that the standards are clear enough that there has not been an improper delegation of legislative authority.  Do you agree?  

140.  Is the Ladue scheme at issue in Stoyanoff clearer than the Issaquah scheme at issue in Anderson?  How could these schemes be improved?
141.  What differences are there between the facts of Stoyanoff and the facts in Anderson that might justify the different outcomes? 
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MOORE v. CITY OF EAST CLEVELAND, OHIO

431 U.S. 494 (1977)

JUSTICE POWELL announced the judgment of the Court, and delivered an opinion in which JUSTICES BRENNAN, MARSHALL, and BLACKMUN joined.  East Cleveland's housing ordinance, like many throughout the country, limits occupancy of a dwelling unit to members of a single family. §1351.02.  But the ordinance contains an unusual and complicated definitional section that recognizes as a "family" only a few categories of  related individuals. §1341.08.2 Because her family, living together in her home, fits none of those categories, appellant stands convicted of a criminal offense.  The question in this case is whether the ordinance violates the Due Process Clause of the Fourteenth Amendment.

I.  Appellant, Mrs. Inez Moore, lives in her East Cleveland home together with her son, Dale Moore, Sr., and her two grandsons, Dale, Jr., and John Moore, Jr. The two boys are first cousins rather than brothers; we are told that John came to live with his grandmother and with the elder and younger Dale Moores after his mother's death.  


 In early 1973, Mrs. Moore received a notice of violation from the city, stating that John was an "illegal occupant" and directing her to comply with the ordinance.  When she failed to remove him from her home, the city filed a criminal charge.  Mrs. Moore moved to dismiss, claiming that the ordinance was constitutionally invalid on its face.  Her motion was overruled, and upon conviction she was sentenced to five days in jail and a $25 fine.  The Ohio Court of Appeals affirmed … and the Ohio Supreme Court denied review. … 

II.  The city argues that our decision in Belle Terre requires us to sustain the ordinance attacked here. Belle Terre, like East Cleveland, imposed limits on the types of groups that could occupy a single dwelling unit.  Applying the constitutional standard announced in this Court's leading land-use case, Euclid, we sustained the  Belle Terre ordinance on the ground that it bore a rational relationship to permissible state objectives.  


But one overriding factor sets this case apart from Belle Terre. The ordinance there affected only unrelated individuals.  It expressly allowed all who were related by "blood, adoption, or marriage" to live together, and in sustaining the ordinance we were careful to note that it promoted "family needs" and "family values." East Cleveland, in contrast, has chosen to regulate the occupancy of its housing by slicing deeply into the family itself. This is no mere incidental result of the ordinance.  On its face it selects certain
categories of relatives who may live together and declares that others may not.  In particular, it makes a crime of a grandmother's choice to live with her grandson in circumstances like those presented here.  


When a city undertakes such intrusive regulation of the family, neither Belle Terre nor Euclid governs; the usual judicial deference to the legislature is inappropriate.  "This Court has long recognized that freedom of personal choice in matters of marriage and family life is one of the liberties protected by the Due Process Clause of the Fourteenth Amendment." Cleveland Board of Education v. LaFleur, 414
U.S. 632, 639-640 (1974). A host of cases … have consistently acknowledged a "private realm of family life which the state cannot enter." Prince v. Massachusetts, 321 U.S. 158, 166 (1944). See, e.g., Roe v. Wade, 410 U.S. 113, 152-153 (1973); Griswold v. Connecticut, 381 U.S. 479 (1965). Of course, the family is not beyond regulation. But when the government intrudes on choices concerning family living arrangements, this Court must examine carefully the importance of the governmental interests advanced and the extent to which they are served by the challenged regulation. 


When thus examined, this ordinance  cannot survive.  The city seeks to justify it as a means of preventing overcrowding, minimizing traffic and parking congestion, and avoiding an undue financial burden on East Cleveland's school system.  Although these are legitimate goals, the ordinance before us serves them marginally, at best.7 For example, the ordinance permits any family consisting only of husband, wife, and unmarried children to live together, even if the family contains a half dozen licensed drivers, each with his or her own car.  At the same time it forbids an adult brother and sister to share a household, even if both faithfully use public transportation. The ordinance would permit a grandmother to live with a single dependent son and children, even if his school-age children number a dozen, yet it forces Mrs. Moore to find another dwelling for her grandson John, simply because of the presence of his uncle and cousin in the same household.  We need not labor the point.  Section 1341.08 has but a tenuous relation to alleviation of the conditions mentioned by the city.  

III.
The city would distinguish the [right to privacy] cases….  It points out that none of them "gives grandmothers any fundamental rights with respect to grandsons," and suggests that any constitutional right to live together as a family extends only to the nuclear family—essentially a couple and their dependent children.  


To be sure, these cases did not expressly consider the family relationship presented here.  They were immediately concerned with freedom of choice with respect to childbearing or with the rights of parents to the custody and companionship of their own children, or with traditional parental authority in matters of child rearing and education.  But unless we close our eyes to the basic reasons why certain rights associated with the family have been accorded shelter under the Fourteenth Amendment's Due Process Clause, we cannot avoid applying the force and rationale of these precedents to the family choice involved in this case. … Our decisions establish that the Constitution protects the sanctity of the family precisely because the institution of the family is deeply rooted in this Nation's history and tradition. It is through the family that we inculcate and pass down many of our most cherished values, moral and cultural.   


Ours  is by no means a tradition limited to respect for the bonds uniting the members of the nuclear family.  The tradition of uncles, aunts, cousins, and especially grandparents sharing a household along with parents and children has roots equally venerable and equally deserving of constitutional recognition.14 Over the years millions of our citizens have grown up in just such an environment, and most, surely, have profited from it.  Even if conditions of modern society have brought about a decline in extended family households, they have not erased the accumulated wisdom of civilization, gained over the centuries and honored throughout our history, that supports a larger conception of the family.  Out of choice, necessity, or a sense of family responsibility, it has been common for close relatives to draw together and participate in the duties and the satisfactions of a common home.  Decisions concerning child rearing, which [our] cases have recognized as entitled to constitutional protection, long have been shared with grandparents or other relatives who occupy the same household—indeed who may take on major responsibility for the rearing of the children. Especially in times of adversity, such as the death of a spouse or economic need, the broader family has tended to come together for mutual sustenance and to maintain or rebuild a secure home life.  This is apparently what happened here.16 


Whether or not such a household is established because of personal tragedy, the choice of relatives in this degree of kinship to live together may not lightly be denied by the State.  Pierce [v. Society of Sisters] struck down an Oregon law requiring all children to attend the State's public schools, holding that the Constitution "excludes any general power of the State to standardize its children by forcing them to accept instruction from public teachers only." 268 U.S. 510, 535 (1925). By the same token the Constitution prevents East Cleveland from standardizing its children—and its adults—by forcing all to live in certain narrowly defined family patterns.  Reversed.  

MR. JUSTICE STEVENS, concurring in the judgment.  In my judgment the critical question presented by this case is whether East Cleveland's housing ordinance is a permissible restriction on appellant's right to use her own property as she sees fit.  


Long before the original States adopted the Constitution, the common law protected an owner's right to decide how best to use his own property.  This basic right has always been limited by the law of nuisance which proscribes uses that impair the enjoyment of other property in the vicinity.  But the question whether an individual  owner’s use could be further limited by a municipality’s comprehensive zoning plan was not finally decided until this century.  


The holding in Euclid that a city could use its police power, not just to abate a specific use of property which proved offensive, but also to create and implement a comprehensive plan for the use of land in the community, vastly diminished the rights of individual property owners.  It did not, however, totally extinguish those rights.  On the contrary, that case expressly recognized that the broad zoning power must be exercised within constitutional limits.  


In his opinion for the Court, Mr. Justice Sutherland fused the two express constitutional restrictions on any state interference with private property—that property shall not be taken without due process nor for a public purpose without just compensation—into a single standard: “[Before] [a zoning] ordinance can be declared unconstitutional, [it must be shown to be] clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals, or general welfare.”  This principle  was applied in Nectow v. Cambridge,  277 U.S. 183, 188 n.1 (1928); on the basis of a specific finding made by the state trial court that “the health,  safety, convenience and general welfare of the inhabitants of the part of the city affected” would not be promoted by prohibiting the landowner's contemplated use, this Court held that the zoning ordinance as applied was unconstitutional. 


 With one minor exception, between the Nectow decision in 1928 and the 1974 decision in Belle Terre, this Court did not review the substance of any zoning ordinances.  The case-by-case development of the constitutional limits on the zoning power has not, therefore, taken place in this Court.  On the other hand, during the past half century the broad formulations found in Euclid and Nectow have been applied in countless situations by the state courts.  Those cases shed a revelatory light on the character of the single-family zoning ordinance challenged in this case. 


 Litigation involving single-family zoning ordinances is common.  Although there appear to be almost endless differences in the language used in these ordinances, they contain three principal types of restrictions. First, they define the kind of structure that may be erected on vacant land.4 Second, they require that a single-family home be occupied only by a “single housekeeping unit.”5 Third, they often require that the housekeeping unit be made up of persons related by blood, adoption, or marriage, with certain limited exceptions.  


Although the legitimacy of the first two types of restrictions is well settled,  attempts to limit occupancy to related persons have not been successful.  The state courts have recognized a valid community interest in preserving the stable character of residential neighborhoods which justifies a prohibition against transient occupancy.7  Nevertheless, in well-reasoned opinions, the courts of Illinois,8 New York,9 New Jersey,10 California,11 Connecticut,12 Wisconsin,13 and other jurisdictions have permitted unrelated persons to occupy single-family residences notwithstanding an ordinance prohibiting, either expressly or implicitly, such occupancy.  


These cases delineate the extent to which the state courts have allowed zoning ordinances to interfere with the right of a property owner to determine the internal composition of his household.  The intrusion on that basic property right has not previously gone beyond the point where the ordinance defines a family to include only persons related by blood, marriage, or adoption.  Indeed, as the cases in the [footnotes]  demonstrate, state courts have not always allowed the intrusion to penetrate that far. The state decisions have upheld zoning ordinances which regulated the identity, as opposed to the number, of persons who may compose a household only to the extent that the ordinances require such households to remain nontransient, single-housekeeping units.15  


There appears to be no precedent for an ordinance which excludes any of an owner’s relatives from the group of persons who may occupy his residence on a permanent basis.  Nor does there appear to be any justification for such a restriction on an owner’s use of his property.16 The city has failed totally to explain the need for a rule which would allow a homeowner to have two grandchildren live with her if they are brothers, but not if they are cousins. Since this ordinance has not been shown to have any “substantial relation to the public health, safety, morals, or general welfare” of the city of East Cleveland, and since it cuts so deeply into a fundamental right normally associated with the ownership of residential property—that of an owner to decide who may reside on his or her property—it must fall under the limited standard of review of zoning decisions which this Court preserved in Euclid and Nectow. Under that standard, East Cleveland’s unprecedented ordinance constitutes a taking of property without due process and without just compensation. For these reasons, I concur in the Court’s judgment.  

JUSTICE STEWART, with whom JUSTICE REHNQUIST joins, dissenting.  The question presented, as I view it, is whether the decision in Belle Terre is controlling, or whether the Constitution compels a different result because East Cleveland’s definition of “family” is more restrictive than that before us in the Belle Terre case.  …  The argument was made there that a municipality could not zone its land exclusively for single-family occupancy because to do so would interfere with protected rights of privacy or association.  We rejected this contention, and held that the ordinance at issue “[involved] no ‘fundamental’ right guaranteed by the Constitution, such as... the right of association... or any rights of privacy…,” The Belle Terre decision thus disposes of the appellant's contentions to the extent they focus not on her blood relationships with her sons and grandsons but on more general
notions about the “privacy of the home.” … 


 To be sure, the ordinance involved in Belle Terre did not prevent blood relatives from occupying the same dwelling, and the Court's decision in that case does not, therefore, foreclose the appellant's arguments based specifically on the ties of kinship present in this case.  Nonetheless, I would hold, for the reasons that follow, that the existence of those ties does not elevate either the appellant's claim of associational freedom or her claim of privacy to a level invoking constitutional protection.  


To suggest that the biological fact of common ancestry necessarily gives related persons constitutional rights of association superior to those of unrelated persons is to misunderstand the nature of the associational freedoms that the Constitution has been understood to protect.  Freedom of association has been constitutionally recognized because it is often indispensable to effectuation of explicit First Amendment guarantees. But the scope of the associational right, until now, at least, has been limited to the constitutional need that created it; obviously not every “association” is for First Amendment purposes or serves to promote the ideological freedom that the First Amendment was designed to protect.  


The “association” in this case is not for any purpose relating to the promotion of speech, assembly, the press, or religion.  And wherever the outer boundaries of constitutional protection of freedom of association may eventually turn out to be, they surely do not extend to those who assert no interest other than the gratification, convenience, and economy of sharing the same residence.  


The appellant is considerably closer to the constitutional mark in asserting that the East Cleveland ordinance intrudes upon “the private realm of family life which the state cannot enter.” Prince v. Massachusetts, 321 U.S. 158, 166. Several decisions of the Court have identified specific aspects of what might broadly be termed "private family life" that are constitutionally protected against state interference.  See, e.g., Roe v. Wade, 410 U.S. 113, 152-154 (woman's right to decide whether to terminate pregnancy); Loving v. Virginia, 388 U.S. 1, 12 (freedom to marry person of another race); Griswold v. Connecticut, 381 U.S. 479 [(right of married couple to purchase and use contraceptives)]; Eisenstadt v. Baird, 405 U.S. 438 (right [of unmarried persons] to use contraceptives); Pierce v. Society of Sisters, 268 U.S. 510, 534-535 (parents’ right to send children to private schools); Meyer v. Nebraska, 262 U.S. 390 (parents’ right to have children instructed in foreign language).  


Although the appellant's desire to share a single-dwelling unit also involves “private family life” in a sense, that desire can hardly be equated with any of the interests protected in the case just cited.  The ordinance about which the appellant complains did not impede her choice to have or not to have children, and it did not dictate to her how her own children were to be nurtured and reared. The ordinance clearly does not prevent parents from living together or living with their unemancipated offspring.  


But even though the Court’s previous cases are not directly in point, the appellant contends that the importance of the “extended family” in American society requires us to hold that her decision to share her residence with her grandsons may not be interfered with by the State.  This decision, like the decisions involved in bearing and raising children, is said to be an aspect of “family life” also entitled to substantive protection under the Constitution. Without pausing to inquire how far under this argument an “extended family” might extend, I cannot agree. When  the Court has found that the Fourteenth Amendment placed a substantive limitation on a State’s power to regulate, it has been in those rare cases in which the personal interests at issue have been deemed “‘implicit in the concept of ordered  liberty.’” See Roe v. Wade, supra, at 152, quoting Palko v. Connecticut, 302 U.S. 319, 325. The interest that the appellant may have in permanently sharing a single kitchen and a suite of contiguous rooms with some of her relatives simply does not rise to that level.  To equate this interest with the fundamental decisions to marry and to bear and raise children is to extend the limited substantive  contours of the Due Process Clause beyond recognition. …10
JUSTICE WHITE, dissenting.  … The ordinance challenged by appellant prevents her from living with both sets of grandchildren only in East Cleveland, an area with a radius of three miles and a population of 40,000. The ordinance thus denies appellant the opportunity to live with all her grandchildren in this particular suburb; she is free to do so in other parts of the Cleveland metropolitan area. If there is power to maintain the character of a single-family neighborhood, as there surely is, some limit must be placed on the reach of the “family.” Had it been our task to legislate, we might have approached the problem in a different manner than did the drafters of this ordinance; but I have no trouble in concluding that the normal goals of zoning regulation are present here and that the ordinance serves these goals by limiting, in identifiable circumstances, the number of people who can occupy a single household. The ordinance does not violate the Due Process Clause.  …
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DISCUSSION QUESTIONS
142.  In Belle Terre, what are the interests of the municipality?  Of the neighbors?  Of the owner?  Which interests seem most important to you?

143.  What interests does the Court say justify the regulation in Belle Terre? How closely related to those interests is the regulation at issue?

144.  Should the state be allowed to regulate who lives together in a living unit beyond setting a maximum number of residents for safety reasons? Are the positions expressed by state courts in Note 2 on P1053-54 convincing?

145.  Is the distinction from Belle Terre drawn by the plurality in Moore convincing?  

146.  Are the distinctions from other right to privacy cases drawn by Justice Stewart’s dissent in Moore convincing? 

147.  Is the distinction between state and local regulation drawn by Justice White’s dissent in Moore convincing?

148.  Justice Stevens’ concurrence in Moore rests on the appellant’s “right to use her own property as she sees fit.”  Why do you suppose none of the other Justices joined this opinion?

149.  Look at the state cases described in the footnotes to Justice Stevens’ concurrence in Moore. Which of the arrangements discussed in those cases should a state treat as a “single family” for purposes of residential zoning and covenants?

150.  Until very recently, Coral Gables, Florida, defined a “family” for zoning purposes as 

A body of persons (two or more) who live together on the same premises, upon one of whom there is an obligation, either legal or moral, to support the others--in whole or in part--and who occupies the position of head of the household or pater familias.

Who is this trying to exclude?  Is it constitutional under Moore and Belle Terre?    
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REVIEW PROBLEMS
9A.  Discuss whether, in the following scenario, Matthew is entitled to a variance.  Intending to build himself a house, Matthew bought an undeveloped square half-acre lot in a residential neighborhood in the city of Voruganti. Hymes Creek runs diagonally across the property.  


To take advantage of the pleasant ambience created by the creek, Matthew’s architects (Sibley, Kennedy, Schaffer, Benkendorf & Tanchum) designed a house shaped like a large arch.  The ground floor consisted of two rectangular sections each containing two rooms plus a small bathroom.  These sections are located on either side of the creek and parallel to it. The upper floor, which includes four bedrooms and two bathrooms, sits on top of both ground floor sections and the space between them, completing the arch.     


The resulting design conforms to Voruganti’s zoning is every way but two.  First, the total area of the ground floor is about 150 square feet smaller than required.  Second, because of the diagonal orientation of the house, two of its corners are 18 inches closer to the property line than required.  The Zoning Board suggested that Matthew adopt a “normal” house design and run the water from Hymes Creek through a pipe underneath the house. 
9B.  Discuss the policy arguments you could make about the desirability of the following proposed zoning ordinance.  Assume that the city has the authority to pass the ordinance under both the federal constitution and its state’s enabling legislation: The City of Driftwood Heights has proposed an amendment to its zoning code that would forbid the parking of pick-up trucks in several residential neighborhoods “where they are visible from any public street,” except during “normal business hours.”  

9C Jason and his wife purchased a house in the city of Hope Springs in an area zoned for single-fam​ily residen​tial use only.  The city defines "single-family" as "a group of up to 2 unrelated persons or any number of persons re​lated by blood, adoption, or marriage."  Jason and his wife wish to hire a live-in Nanny to care for their newborn baby.  As​suming that a live-in Nanny would violate the sin​gle-fam​ily ordinance, discuss how Jason might chal​lenge the appli​cation of the ordinance to his circumstances, and whether he would be successful.

9D. Chris Creave is a stockbroker who lives in the western United States.  Early in 2002, he was in a terrible car accident while driving with his wife, his 5-year old son, Danny, and his adult brother.  His wife and brother were killed and Chris was left paralyzed from the waist down.  Miraculously, Danny was not injured in the crash.  


While Chris was undergoing rehabilitation, his brother’s widow, Fiona, moved into Chris’s house with George, her 15-year-old son from a prior marriage.  Fiona has taken care of both Danny and the house since she moved in.  Chris moved back into the house in January and returned to his old job. He bought a used van with a motorized lift designed for a person in a wheelchair, so he can drive himself to work.  

The house has three steps leading up to the front door.  Chris can get into the house one of two ways.  Two fairly strong adults or adolescents (e.g., Fiona and George) can back the wheelchair up the steps with Chris in it.  Alternatively if only one person of adult strength is home when Chris arrives, that person can help him out of the wheelchair and take it in the house.  Chris then can crawl up the steps and be helped back into his chair.


Chris’s house is zoned for single-family residence only.  The municipality defines a family as “any number of individuals related by blood or marriage or up to three unrelated individuals.” The municipality has notified Chris that because he and Danny are not related to Fiona and George, they are in violation of the ordinance and at least one person must move out.  Discuss whether, under the reasoning of Belle Terre and Moore, it would violate the U.S. Constitution for the municipality to enforce its definition of family to prevent Chris, Danny, Fiona and George from living together. Do not discuss whether the municipality has correctly interpreted its own ordinance.

9E. Assume the ordinance below was challenged in state court as being against public policy. Discuss the arguments you could make both in favor of and against the ordinance, and reasons why a court might view one side or the other as stronger.  Assume that Vidas County has the authority to pass the ordinance under both the state and federal constitutions and under its state’s enabling legislation:  The zoning ordinances for suburban Vidas County only allow “single-family residences” in many areas. One particular Vidas County ordinance defines “family” for this purpose to mean, 

one or more persons related by blood, adoption, or marriage, living and cooking together as a single housekeeping unit; or a number of persons, but not exceeding three (3), living and cooking together as a single housekeeping unit though not related by blood, adoption, or marriage.

9F. Felice comes to you to see if there is any way she can continue to put up her holiday display and conveys the facts listed below.  Discuss the factual and legal research you would need to do in order to advise her.  Elegant Estates is a subdivision located in Coral City.  Managed by a homeowner’s association, it encompasses 85 residential 2-acre lots, each of which contains a four or five bedroom house. 

About 15 years ago, Felice Navidad purchased a house in the middle of Elegant Estates. The following Christmas, she put up what she describes as “a whole lot of lights” on her house and on the trees in her yard.  Encouraged by the praise of relatives who live nearby, Felice has added to the display each year, steadily increasing the amount of lights and inserting other holiday elements, including a crèche with over 30 animals on the front lawn and a huge Santa Claus on her roof.  She and her relatives have developed traditions of getting together on the day after Thanksgiving to put up the display and again on New Year’s Day to take it down.

Felice’s display has attracted a lot of local attention, and, for at least the past five years, many Coral City residents have driven by Felice’s house on December evenings to see her holiday spread.  The resulting traffic has apparently upset a number of her neighbors.   

This past January, after Felice took down her lights, the president of the homeowner’s association visited her and asked her not to put them up again in the future.  When she refused, the president called a meeting of the homeowners, and over Felice’s objections, a majority voted to amend the by-laws to prohibit holiday displays other than strings of lights totaling no more than 50 feet in length.  The president then told her that if she put up her display this year, the association would do more than try to enforce its new by-law.  It also would bring a nuisance suit and ask Coral City to enforce existing zoning regulations that prohibit external decorations on single-family houses that have not been approved by the city’s architectural board.

9G. Discuss the factual and legal research you would need to do to advise Shelly if she came to you for help regarding her concerns described below: Last month, Shelly’s Great Aunt Abbigail died at age 76 of a brain tumor.  In Abbigail’s will, Shelly received the house in which Abbigail had lived and practiced medicine for almost 50 years.  In 1960, she and her husband had designed the large rambling house and had it built on an oddly-shaped wooded lot near a small town.  The house includes three rooms on the ground floor in which Abbigail saw patients and managed her medical practice.  In the intervening years, the small town has grown into a busy suburb, the surrounding woods have been replaced by middle class homes, and, according to Abbigail’s attorneys, the local government has instituted some relatively rigorous residential zoning ordinances.  

Shelly has loved the house since she was a child and for years has dreamed of living there with her family and having her own dental practice under the same roof.  However, the house needs some modernization and Abbigail’s office suite is not currently usable as a dentist’s office.  As part of her renovations, Shelly would like to expand the office area on the ground floor to fit the needs of her growing practice and to add a little apartment above the office for her invaluable office manager to live in.  However, a sufficiently large dental suite might end up very close to the property line.  Also, one of the neighbors (whom she has known for many years) warned her that the town might not be happy that the medical practice at the house would continue or that her office manager would be living with her.
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Stephen Sondheim, The Road You Didn't Take

You're either a poet or you're a lover 

Or you're the famous Benjamin Stone.  

You take one road, 

You try one door,

There isn't time for any more.

One's life consists of either/or.

One has regrets which one forgets,

And as the years go on,

The road you didn't take hardly comes to mind,

Does it?

The door you didn't try,

Where could it have led?

The choice you didn't make never was defined,

Was it?

Dreams you didn't dare are dead.

Were they ever there?

Who said?

I don't remember, I don't remember at all.

The books I'll never read wouldn't change a thing,

Would they?

The girls I'll never know, I'm too tired for.

The lives I'll never lead couldn't make me sing,


Could they? Could they? Could they?

Chances that you miss,

Ignore.

Ignorance is bliss;

What's more, you won't remember,

You won't remember at all,

Not at all.

You yearn for the women,

Long for the money,

Envy the famous Benjamin Stones.

You take your road,

The decades fly,

The yearnings fade, the longings die.  

You learn to bid them all good-bye.

And, oh, the peace, the blessed peace.

At last you've come to know:

The roads you never take go through rocky ground,

Don't they?

The choices that you make aren't all that grim.

The worlds you never see still will be around,

Won't they?

The Ben I'll never be,

Who remembers him?

STEPHEN SONDHEIM, GIANTS IN THE SKY

There are Giants in the sky!

There are big tall terrible Giants in the sky!

When you’re way up high

And you look below

At the world you left 

And the things you know;

Little more than a glance 

Is enough to show 

You just how small you are.

When you’re way up high

And you’re on your own

In a world like none

That you’ve ever known,

Where the sky is lead 

And the earth is stone,

You’re free to do

Whatever pleases you,

Exploring things you’d never dare

‘Cause you don’t care,

When suddenly there’s

A big tall terrible giant at the door,

A big tall terrible lady Giant sweeping the floor.

And she gives you food

And she gives you rest

And she draws you close 

To her Giant breast,

And you know things now that you never knew before,

Not till the sky.


Only just when you’ve made

A friend and all,

And you know she’s big

But you don’t feel small,

Someone bigger than her

Comes along the hall

To swallow you for lunch.

And your heart is lead 

And your stomach stone,

And you’re really scared

Being all alone …

And its then you miss

All the things you’ve known

And the world you left 

And the little you own—

The fun is done.

You steal what you can and run.

And you scramble down

And you look below;

And the world you know 

Begins to grow.

The roof, the house and your Mother at the door, 

The roof, the house and the world you never thought to explore.

And you think of all of the things you’ve seen,

And you wish that you could live in between,

And you’re back again,

Only different than before,

After the sky.

There are Giants in the sky!

There are big tall terrible awesome scary wonderful

Giants in the sky!!

5 In many jurisdictions, particularly large metropolitan areas, wills may be recorded in offices other than the registry of deeds, such as the probate or surrogates courts. Further, federal tax liens are generally recorded in the regional office of the district directors of the Internal Revenue Service. A complete title search must include an examination of these records.


� The majority invest substantial interpretive significance regarding the enforceability of condominium restrictions in the replacement of “where reasonable” in Civil Code former section 1355 with “unless unreasonable” in Civil Code section 1354.  Other than the statutory language itself, however, they cite no evidence the Legislature considered this a “material alteration” or intended a “marked change” in the statute's interpretation. Although I fail to see other than a semantical distinction carrying little import as to legislative intent, I find the pet restriction at issue here unenforceable under either standard.


� The majority imply that if enough owners find the restriction too oppressive, they can act collectively to alter or rescind it. However, realistically speaking, implementing this alternative would only serve to exacerbate the divisiveness rampant in our society and to which the majority decision itself contributes.


� Archeologists in Israel found some of the earliest evidence of a domesticated animal when they unearthed the 12,000�year�old skeleton of a woman who was buried with her hand resting on the body of her dog. Romans warned intruders “Cave canem” to alert them to the presence of canine protectors.  Cats were known to be household pets in Egypt 5,000 years ago and often mummified and entombed with their owners. According to the English Nuns Rule in 1205, “Ye shall not possess any beast, my dear sisters, except only a cat.” 


� Although it is possible only to estimate the total, well in excess of 10,000 individuals avail themselves of the benefits of guide, alert, and service dogs in California alone.  State law guarantees them the right to live with their animals free from discrimination on that basis.  Thus, to the extent the pet restriction contains no exception for assist dogs, it clearly violates public policy. At oral argument, counsel for the association allowed that an individual who required assistance of this kind could seek a waiver of the pet restriction, although he in no manner assured that the association's board would necessarily accede . . . . In any event, this “concession” only serves to prove the point of discriminatory impact: disabled persons who have dogs to assist them in normalizing their daily lives do not have the equal access to housing guaranteed under state law if they must go, hat in hand as an Oliver Twist supplicant, to request an association board's “permission” to live as normal a life as they are capable of with canine assistance.


� For example, poetry runs the gamut from the doggerel of Ogden Nash to T.S. Eliot's “Old Possum's Book of Practical Cats.”


� Eastern religions often depict dogs as gods or temple guards.  Ancient Egyptians considered the cat sacred, and their religion included the cat goddess Bastet. 


� For example, the Odyssey chronicles the faithfulness of Odysseus's dog... . In 1601, when the Earl of Southampton was being held in the Tower of London, his cat is reputed to have located his master's cell and climbed down the chimney to join him during his imprisonment. And military annals document the wartime bravery and courage of dogs in the K�9 Corps.


� The President and his family often set a national example in this regard. Chelsea Clinton's cat “Socks” is only the latest in a long line of White House pets, including Franklin Roosevelt's “Fala” and the Bushes' “Millie.”


� On a related point, the association rules and regulations already contain a procedure for dealing with problems arising from bird and fish ownership. There appears no reason it could not be utilized to deal with similar concerns about other types of pets such as plaintiff’s cats.


2 Section 1341.08 (1966) provides:  


“Family” means a number of individuals related to the nominal head of the household or to the spouse of the nominal head of the household living as a single housekeeping unit in a single dwelling unit, but limited to the following:  


	(a) Husband or wife of the nominal head of the household.  


	(b) Unmarried children of the nominal head of the household or of the spouse of the nominal head of the household, provided, however, that such unmarried children have no children residing with them.  


	(c) Father or mother of the nominal head of the household or of the spouse of the nominal head of the household.  


	(d) Notwithstanding the provisions of subsection (b) hereof, a family may include not more than one dependent married or unmarried child of the nominal head of the household or of the spouse of the nominal head of the household and the spouse and dependent children of such dependent child.  For the purpose of this subsection, a dependent person is one who has more than fifty percent of his total support furnished for him by the nominal head of the household and the spouse of the nominal head of the household.  


	(e) A family may consist of one individual.


7 It is significant that East Cleveland has another ordinance specifically addressed to the problem of overcrowding. Section 1351.03 limits population density directly, tying the maximum permissible occupancy of a dwelling to the habitable floor area.  Even if John, Jr., and his father both remain in Mrs. Moore's household, the family stays well within these limits.


14 See generally B. Yorburg, The Changing Family (1973); Bronfenbrenner, The Calamitous Decline of the American Family, Washington Post, Jan. 2, 1977, p.C1. Recent census reports bear out the importance of family patterns other than the prototypical nuclear family.  In 1970, 26.5% of all families contained one or more members over 18 years of age, other than the head of household and spouse. U.S. Department of Commerce, 1970 Census of Population, vol. 1, pt. 1, Table 208.  In 1960 the comparable figure was 26.1%.  U.S. Department of Commerce, 1960 Census of Population, vol. 1, pt. 1, Table 187. … 


16 We are told that the mother of John Moore, Jr., died when he was less than one year old.  He, like uncounted others who have suffered a similar tragedy, then came to live with the grandmother to provide the infant with a substitute for his mother's care and to establish a more normal home environment.  


4 As this Court recognized in Euclid, even residential apartments can have a negative impact on an area of single-family homes.  …


5 Limiting use to single-housekeeping units, like limitations on the number of occupants, protects the community’s interest in minimizing overcrowding, avoiding the excessive use of municipal services, traffic control, and other aspects of an attractive physical environment.  See Belle Terre.


7 Types of group living which have not fared well under single-family ordinances include fraternities, sororities, a retirement home designed for over 20 people, and a commercial therapeutic home for emotionally disturbed children. These institutional uses are not only inconsistent with the single-housekeeping-unit concept but include many more people than would normally inhabit a single-family dwelling.  


8 In City of Des Plaines v. Trottner, 216 N.E. 2d 116 (Ill. 1966), the Illinois Supreme Court faced a challenge to a single-family zoning ordinance by a group of four unrelated young men who occupied a dwelling in  violation of the ordinance which provided that a “‘family’ consists of one or more persons each related to the other by blood (or adoption or marriage)....” In his opinion for the court, Justice Schaefer wrote:  


When other courts have been called upon to define the term “family” they have emphasized the single housekeeping unit aspect of the term, rather than the relationship of the occupants.  [Citing cases.]  …


In terms of permissible zoning objectives, a group of persons bound together only by their common desire to operate a single housekeeping unit, might be thought to have a transient quality that would affect adversely the stability of the neighborhood, and so depreciate the value of other property.  An ordinance requiring relationship by blood, marriage or adoption could be regarded as tending to limit the intensity of land use.  And it might be considered that a group of unrelated persons would be more likely to generate traffic and parking problems than would an equal number of related persons.  


But none of these observations reflects a universal truth.  Family groups are mobile today, and not all family units are internally stable and well-disciplined.  Family groups with two or more cars are not unfamiliar.  And so far as intensity of use is concerned, the definition in the present ordinance, with its reference to the “respective spouses” of persons related by blood, marriage or adoption, can hardly be regarded as an effective control upon the size of family units.  


The General Assembly has not specifically authorized the adoption of zoning ordinances that penetrate so deeply as this one does into the internal composition of a single housekeeping unit.  Until it has done so, we are of the opinion that we should not read the general authority that it has delegated to extend so far. 


9 In White Plains v. Ferraioli, 313 N.E. 2d 756 (N.Y.1974), the Court of Appeals of New York refused to apply an ordinance limiting occupancy of single-family dwellings to related individuals to a “group home” licensed by the State to care for abandoned and neglected children.  The court wrote:  


Zoning is intended to control types of housing and living and not the genetic or intimate internal family relations of human beings.  


Whether a family be organized along ties of blood or formal adoptions, or be a similarly structured group sponsored by the State, as is the group home, should not be consequential in meeting the test of the zoning ordinance.  So long as the group home bears the generic character of a family unit as a relatively permanent household, and is not a framework for transients or transient living, it conforms to the purpose of the ordinance.... 


10 In Kirsch Holding Co. v. Borough of Manasquan, 281 A.2d 513, 518 (N.J. 1971), the Supreme Court of New Jersey reviewed a complex single-family zoning ordinance designed to meet what the court recognized to be a pressing community problem.  The community, a seaside resort, had been inundated during recent summers by unruly groups of summer visitors renting seaside cottages.  To solve the problems of excessive noise, overcrowding, intoxication, wild parties, and immorality that resulted from these group rentals, the community passed a zoning ordinance which prohibited seasonal rentals of cottages by most groups other than “families” related by blood or marriage. The court found that even though the problems were severe, the ordinance “[precluded] so many harmless dwelling uses” that it became “sweepingly excessive, and therefore legally unreasonable.” The court quoted … with approval the following statement from Marino v. Mayor & Council of Norwood, 187 A.2d 217, 221 (N.J. Super.1963):  


Until compelled to do so by a New Jersey precedent squarely in point, this court will not conclude that persons who have economic or other personal reasons for living together as a bona fide single housekeeping unit and who have no other orientation, commit a zoning violation, with possible penal consequences, just because they are not related.  


11 A California appellate court in Brady v. Superior Court, 19 Cal. Rptr. 242, 250 (Cal. App. 1962), allowed use of a single-family dwelling by two unrelated students, noting:  


The erection or construction of a “single family dwelling,” in itself, would imply that any building so constructed would contain a central kitchen, dining room, living room, bedrooms; that is, constitute a single housekeeping unit. Consequently, to qualify as a “single family dwelling” an erected structure need only be used as a single housekeeping unit.  


12 The Supreme Court of Connecticut allowed occupancy of a large summer home by four related families because the families did “not occupy separate quarters within the house, [but used] the lodging, cooking and eating facilities [as] common to all.” Neptune Park Assn. v. Steinberg, 84 A.2d 687, 689 (Conn. 1951).  


13 The Supreme Court of Wisconsin, noting that “the letter killeth but the spirit giveth life,”2 Corinthians 3:6, held that six priests and two lay brothers constituted a “family” and that their use, for purely residential purposes of a single-family dwelling did not violate a single-family zoning ordinance.  Missionaries of Our Lady of LaSalette v. Whitefish Bay, 66 N.W. 2d 627 (Wis. 1954).  


15 Belle Terre is consistent with this line of state authority.  Chief Judge Breitel in White Plains v. Ferraioli, 313 N.E. 2d, at 758, cogently characterized the Belle Terre decision upholding a single-family ordinance as one primarily concerned with the prevention of transiency in a small, quiet suburban community.  He wrote:  


The group home [in White Plains] is not, for purposes of a zoning ordinance, a temporary living arrangement as would be a group of college students sharing a house and commuting to a nearby school (cf. Belle Terre ...).  Every year or so, different college students would come to take the place of those before them.  There would be none of the permanency of community that characterizes a residential neighborhood of private homes.


16 Of course, a community has other legitimate concerns in zoning an area for single-family use including prevention of overcrowding in residences and prevention of traffic congestion.  A community which attacks these problems by restricting the composition of a household is using a means not reasonably related to the ends it seeks to achieve. To prevent overcrowding, a community can certainly place a limit on the number of occupants in a household, either in absolute terms or in relation to the available floor space.  Indeed, the city of East Cleveland had on its books an ordinance requiring a minimum amount of floor space per occupant in every dwelling. Similarly, traffic congestion can be reduced by prohibiting on-street parking. To attack these problems through use of a restrictive definition of family is, as one court noted, like “[burning] the house to roast the pig.” Larson v. Mayor, 240 A.2d 31, 36 (N. J. Super. 1968). More narrowly, a limitation on which of the owner’s grandchildren may reside with her obviously has no relevance to these problems.


10  Justice Stevens …  frames the issue in terms of the “appellant's right to use her own property as she sees fit.” Focusing on the householder’s property rights does not substantially change the constitutional analysis.  … [I]f the ordinance is a rational attempt to promote “the city’s interest in preserving the character of its neighborhoods,” Young v. American Mini Theatres, 427 U.S. 50, 71 (opinion of STEVENS, J.), it is consistent with the Equal Protection Clause and a permissible restriction on the use of private property under Euclid and Nectow.  


The state cases that Justice Stevens discusses do not answer this federal constitutional issue.  For the most part, they deal with state-law issues concerning the proper statutory construction of the term “family,” and they indicate only that state courts have been reluctant to extend ambiguous single-family zoning ordinances to nontransient, single-house-keeping units.  By no means do they establish that narrow definitions of the term “family” are unconstitutional.  


Finally, Justice Stevens calls the city to task for failing “to explain the need” for enacting this particular ordinance. This places the burden on the wrong party.
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