Review Problem 1A (English Lessons)
(a) What I Was Looking For:  When I drafted this question, I was hoping that you would use it to apply some of the language we talked about in class, e.g.:
· “Title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises.”  

· The owner may regulate access to the land so long as (s)he “does not deprive the migrant worker of practical access to things he needs.”

· “[W]e find it unthinkable that the farmer‑employer can assert a right to isolate the migrant worker in any respect significant for the worker’s well‑being.”  
However, relatively few of you even made reference to these potential tests and none of you really made them central to your arguments.  Instead, I got a more general set of discussions about the pros and cons of treating LON like the medical and legal workers at issue in Shack.  In grading, I divided the significant arguments into five categories:  

· Comparison to the facts of Shack.

· The importance of learning English to the migrant workers (MW).

· The importance of teaching English on the farm (as opposed to doing it off-site or at another time)

· The possibility of harm to the owner’s interests.

· The strength of the public interest in having MW learn English.

As usual, I tried to reward answers that raised points for both sides and that defended their conclusions more thoughtfully and in more detail, and that tied their arguments more carefully to the case itself.  The two model answers are both very thoughtful, although the second is more sure that G wins than I am.

(b) Common Problems:  

· Given that you were asked to apply Shack to these facts, general discussions of the importance of the right to exclude or to the importance of helping MWs did not help much.  Shack already drew a line between those concerns; you job was to decide on which side of the line to put this case.  And it was certainly not helpful to make arguments about the right to exclude that are clearly inconsistent with Shack.

· Although G may believe that he will be able to best take advantage of the MWs if he prevents them from learning English, this is not an argument you can make to a court.  Indeed, to the extent this kind of concern is relevant, it is as part of an argument for the MWs:  “Although G claims to be concerned with the classes interfering with picking peaches, he really is afraid that it will improve the MW’s bargaining power.”

· Some repeated misreadings of the case:

· Although Shack refers to the doctrine of necessity in the opinion, it is not the basis of its holding. 

· The two people at issue in the case worked for non-profit organizations funded by the government, but, as far as I can tell, were not government employees.   

· Allowing the press onto the farm was not a hypothetical I made up, but a specific statement in the case.  On the other hand, conjugal visits and religious proselytizers were hypotheticals.

· Be careful about assuming too much from MW status.  Nothing in the problem tells you whether they were citizens, legal resident aliens, or undocumented workers.  The actual MWs in Shack were Spanish-speaking Puerto Ricans, which makes them U.S. citizens.  As Stephen Sondheim wrote almost a half-century ago in West Side Story,  “Nobody knows in America, Puerto Rico’s in America.”

· Be careful about tossing around the word “right.”  In most legal contexts, you should not say that someone has a “right” to do something unless you can point to a source of legal authority like a case, statute, or Constitutional provision that supports that characterization.  Some of you framed your whole discussion about whether there was a “right” to learn English, but we studied no legal authority that would help you decide that. Incidentally, the Supreme Court has said that parents have a right under the Due Process Clause to teach their children foreign languages; that would strongly suggest there is a corresponding right to learn English.  However, that the Constitution protects such a right doesn’t really answer the question of whether G has to let the MWs exercise their right on his land.  The MWs have the right under the First Amendment to hold political rallies, but I can’t imagine a court would require G to host one.

(c) Student Answer #1: This is an exceptional answer to a 20-minute question:  balanced, thoughtful, and showing a fine sense of how to use a case to make arguments. State v. Shack stood for the premise that an individual’s right to exclude can sometimes be subordinate to the rights of others, specifically in that case migrant worker’s housed on the land. The key question then is if the similarities between here and Shack outweigh the differences such that we would conclude Shack applies or the situation here is differentiated.


We must identify what right of the workers Shack’s right to exclude would intrude upon. Do they have a right to English instruction? In Shack, the court made note of the fact that there was a legislative mandate for the workers there to receive assistance. No such facts are given here. That is not to say that legislative action is necessary to imply a right upon the workers, but in Shack it definitely seemed important. If we read Shack narrowly then G does not need to admit teachers since they have no legislative mandate. There is good policy to take this view, since the legislative action represents a clear expression of the community’s view on the issue. G can hardly complain or feel his rights were arbitrarily destroyed when the entire community has sanctioned the teachers. 


A broader read of Shack could lead one to conclude that legislative mandate was merely incidental and the result of a more obvious “right” that a judge is free to recognize the workers to have. In Shack, the workers were found to have the right to have visitors. Specifically the visitors in that case related to the worker’s health and legal rights. The court also allowed members of the press, presumably to provide this weekend group with a political voice. Does English teaching fulfill this in a similar way? 


We are not told here if the workers are as weak in bargaining power as they were in Shack, but common sense says they probably are. One could argue then that English knowledge is the only way these workers can communicate with the outside world and are otherwise isolated as were the workers in Shack. In this sense, the need to communicate is vital to the health and welfare of the workers and access to this ability is a “right”.


But this characterization of the ability to speak English, or viewed alternatively to be taught English, as being essential to the welfare of the workers is shaky. First, it didn’t seem to stop them from landing this job. Second, although we are not told just what language they do speak, many migrant workers speak either Spanish or to a lesser extent Creole. The peach crop leads us to believe we are dealing in the South. Thus, both of those languages are in common, if not official, use throughout that region and it is not clear that the workers are hopelessly isolated. Many service providers, particularly of the medical/legal services which Shack defiantly allows onto the property, are likely to speak those languages and often it is a job requirement. So what do workers “need” English for?


Some might argue that the court’s allowance of “guest” means that workers are allowed any visitor and G has no say at all. It is unlikely the court meant to so completely obliterate G’s right to exclude. G probably has the ability to limit the visits by teachers if he can show such visitors are unreasonable. Since the workers are on his land only a few weeks/months of the year, it is apparently not during working hours, it’s hard for him to make a case. He might try to distinguish these teachers as not having passed through the same kind of background/character checks tht the government workers in Shack has, and therefore these people are a liability. G has the stronger case that language not a right to health warranting admittance. 

(d) Student Answer #2:  This answer quite thoroughly compares the facts of Shack to the facts of the problem and gives plausible reasons for preferring one result to the other. 
 
The court in State v Shack said that although the right to exclude is important, it is limited where public necessity requires that someone go onto your land and you may not use your right to harm others. In Shack, the farmowner’s attempt to keep a doctor and a lawyer on his land by claiming a right to exclude was rejected. The current scenario differs in several material ways:

1. Who will be entering the land:  In Shack it was government workers and only 2; in this case they are members of a non-profit, maybe 1 or 2.  The courts might be reluctant to force G to let random people on the land. The govt. workers may have been presumed more trustworthy.

2. What are they doing & what harm will result if they don’t:  Doctor's & Lawyers give help that is a necessity. If a Dr. didn't help, the workers health might get worse. If no Lawyer help, maybe arrest.  In this case, it is unclear how necessary it is to learn the English language-many people don't know it. Also, the harm from not knowing the language is marginal b/c they already don’t know it.

3. When the actions are taking place: In Shack- although the govt workers could at any hour, it is unlikely that allowing that sort of aid would result in lots of traffic in G's case; the teachers would come every night although only after  work & for only several wks.

4. Where: In Shack, it was easier for Dr & Lawyer to come to farm and help those individuals. They could be helped in an office or then outside. The teachers will presumably require some sort of room, while the fact that they are non profit might mean they don't have available rooms elsewhere. Teaching can be done in more places then removing stitches can.

Thus Gabriel should not be forced to allow teachers on his land according to Shack. While he may have incentive in greater communication to his workers, the state cannot force it. Not allowing teachers does not seem like isolation; the necessity is not that great. The harm caused by their absence is not that great and the flow of people onto G’s land wouldn't be fair. 

Review Problem 1B (Pizza & Pork)
(a) What I Was Looking For:  


(i) Generally:  Although most students knew the case fairly well, the median score was only 5/10, largely because many students gave me entirely one-sided answers (although pretty evenly split between A and the MWs).  I rewarded students who saw strong arguments for each side, who used relevant language from the case appropriately, and who addressed most or all of what I thought were key subjects (MWs’ interests, A’s interests, nature/status of PP, and alternatives). 
 



Although in the end, I wasn’t sure which side would prevail here if the case were litigated, I thought that the strong arguments for A were much more obvious than those for the MWs.  So long as A was providing sufficient food to the MWs (see below), they will have trouble arguing their needs are not being met.  Surely pizza is less important than medical or legal care or access to the press, particularly when weighed against a constitutionally significant interest like A’s religion.  



However, under Shack, the MWs are entitled to visitors of their choice and to associations common among our citizens; both of these descriptions arguably apply to PP.  Moreover, as a number of students argued, the MWs may well feel that their dignity is at issue if they are forced to eat only what A allows them to eat, especially because the rules are there to further her religious interests. A having control over their choice of food may seem infantilizing to some of the MWs; it is almost the paradigm of the kind of control parents exercise over their children. (See third model).  I especially rewarded students who used dignity, visitors and/or associations as the basis of their arguments for the MWs.  

(ii) MWs’ Interests:  Students had a tendency to overstate what the MWs had at stake.  Pizza is not a fundamental right and I saw no convincing arguments that the MWs’ destiny or privacy was at stake.  In addition to the interest in dignity described above, you might have discussed the MWs’ interests in:


A. Sufficient Food:  The problem says that A provides “three good meals a day” plus vending machines. Moreover, A has no interest in leaving the MWs too weak to work. This presumably means the MWs have access to sufficient food.  Of course, some MWs might not be able to eat a particular meal for health reasons, but you have no evidence that A would not provide alternatives.  Some students argued that late night pizza might be something that the MWs “need” or that would be “significant to their well-being.” So long as the MWs are getting adequate food, these points seem considerably overstated.  As one of you pointed out, if PP decided to stop delivering to the farm, the MWs would not be left in serious trouble.


One common error was in reading the sentence, “To ensure that she never comes into contact with pork products, Alyssa stopped serving them in her dining hall….” Many students read this to mean that A was no longer providing food to the MWs except for vending machines.  Given the structure of the sentence and of the paragraph it is in, “them” must refer to “pork products,” not to the MWs.  Moreover, closing the dining halls and forbidding outside food would be a very odd thing for A to do; she needs the workers to have enough energy to do their work.  If a fact in an exam question seems very odd to you, double-check it.



B. Religious Freedom: The MWs have an important interest in not being forced to observe a religion to which they don’t belong.  However, the problem does not indicate that A is forcing the MWs to participate in any religious rituals.  They simply can’t eat pork on the farm.  As we noted when we discussed this issue in the context of Nahrstedt, no religion common in the U.S. requires its adherents to eat pork regularly. Obviously, if a particular MW did have a religious interest here, that would change the balance, although A still might be able to have the MW eat the pork off the property.
 

C. Associations/Visitors.  The MWs are entitled to associations common among our citizens and to visitors of their choice (so long as the visitors don’t engage in behavior hurtful to others).  Do these categories apply here?  Associations with pizza delivery people are literally common and PP is literally invited.  However, perhaps bringing unwanted pork onto A’s land is “hurtful” behavior.  Moreover, Shack may have used visitors and associations to refer to relationships with people, not with food.  As a couple of students cleverly pointed out, the MWs are free to invite the delivery guy to come argue politics or  play poker with them as long as he doesn’t bring any pizza.

(iii) A’s Interests



A. Religious Interest: Many of your answers were pretty dismissive of A’s religious interest here, either treating it as irrational or arbitrary or ignoring it altogether.  You need to recognize that a court probably will treat A’s interest in using her land in a way that is consistent with her religious beliefs as quite strong, as it combines her Property rights with her interest in the Free Exercise of her Religion.  American courts often take religious concerns very seriously, especially if the claimant is not requesting an exemption from a generally applicable rule.  Also note that religious interests are often non-rational, based in faith rather than logic, but they still are recognized as important by the U.S. Constitution.  Finally, A’s religious interest would not be treated as weaker because it’s new.  Part of religious freedom is the right to change your beliefs as your life progresses. 



Probably the best way for the MWs to counter A’s religious interest is to suggest that her rule is much broader than necessary to meet her needs.  Quite a few students pointed out that A would not have to encounter pork products brought to, and eaten at, the barracks.  However, A will argue that, if pork is allowed on her land there is always a possibility that she will accidentally come into contact with it.  MWs may not dispose of contaminated trash properly and she may be involved in the hands on work of cleaning up the barracks and taking out trash.  Moreover, she may simply not want any of her possessions to come in contact with pork.



B. Non-Religious Interests: The first model does a nice job demonstrating that A has limited non-religious interests here.  Moreover, she allowed PP to deliver last year, so she will have trouble convincing a court that PP suddenly has become a security risk.

(iv) Nature/Status of PP:  PP does not fall into one of the categories of people explicitly permitted entry (gov’t or non-profit workers; press).  Because the MWs will be paying for pizza, PP’s workers probably are “peddlers” or “solicitors” within the meaning of the case.  However, Shack doesn’t make clear if the owner can exclude “solicitors” who are explicitly invited by the MWs.  A few of you argued that A cannot exclude PP if the purpose is to gain an economic advantage by forcing the MWs to spend money on vending machines instead of pizza.  However, the problem says the machines are “reasonably priced,” so this may not be the kind of economic exploitation that worried the court in Shack.

(v) Alternatives:  If the MWs can get pizza or other late night food easily without violating A’s rules, their claim that A can’t exclude PP becomes much weaker.  Some ideas worth considering:

· Is it possible for the MWs to meet PPs delivery service just outside A’s farm and eat pizza there before coming back to the barracks?  This depends on how easy it is to get from the barracks to the edge of the property and whether there is a safe reasonable place to eat once you get there.  The second model addresses this well.
· Can the MWs go into town once they are off work to get food?  Depends on distances, transportation, and time.  A couple of students cleverly suggested they might ask some of the permanent workers to take them to town on occasion.

· Would the MWs have a stronger claim if they only ordered pizzas and other products with no pork?  Maybe.  However, many restaurants flavor non-pork dishes with bits of ham or bacon or regularly cook with lard.  Moreover, unless PP carefully segregates pork within its facilities, A may not be able to trust that even a truly vegetarian pizza has not come into contact with pork in the kitchen.

· Quite a few students argued that the MWs did not have to take the job if they didn’t like its terms.  I don’t think this is a very helpful point; it is always true in Shack cases.  Part of the rationale for the case is that the MWs frequently don’t have sufficient bargaining power to negotiate contract terms they like.

(b)
Student Answer #1:  [This student included a very strong discussion of A’s interests, a solid discussion of the MWs’ interests, and a couple of useful points about alternatives.] 
(1) Practical Access:  Arguably, A is not prohibiting the workers from receiving practical access to something that is necessary for them. The MWs are only on the property for 5 weeks. This is a relatively short time in which the workers are not allowed to bring pork products into the farm. Furthermore, MWs are provided with access to food in the dining hall and vending machines thus they are not deprived of the basic necessity of food. The workers are just restricted from choices in their meal, which arguably is not a necessity.


Also, the workers are not deprived from consuming pork outside the farm.  They still may consume it, they just aren’t allowed to bring it on to the farm. However, since the farm is 20 miles from the town, outside food besides the PP is not readily accessible to the workers because the workers may not be able to walk to the town and it’s possible the only food they can access is the delivery from the PP. However, PP may be able to deliver outside the gates of the farm and this would allow the MW to still consume the product outside the farm. In such a case, the restriction may be mild since the MWs are not completely restricted in their diet just restricted from what they can bring on to the farm.  

Furthermore, this is unlike Shack where the MWs were being deprived of access to governmental workers serving the purpose of legal and medical aid. This is drastically different from MW not being allowed to bring pizza on to a property because the workers are restricted from one specific food, which may not be a fundamental necessity because a MW will likely not die or experience an extreme hardship if they are not allowed to consumer pork products whereas, restricted access to medical and legal personnel would result in severe hardship or in the case of necessary medical aid could lead to death or serve health issues, which in turn may impact the workers ability to work and earn money for themselves or their family which is a much greater necessity then a pizza made with pork products.

(2) Well-Being.  The workers may argue the deprivation of pork is necessary to their well-being. However, given the arguments made above regarding the limited restriction specifically on the property, it is likely this restriction would not effect the workers’ well-being. However, if the workers have specific food allergies and can not consume any other protein provided through the vending machine or dining hall the restriction of pork, the rule may significantly effect their well-being because they would not be able to consume protein, which may be necessary to their ability to work. Also, a MW who greatly loves pork and eats only pork products may have their well-being impacted because they they are deprived of something which brings them great joy and pride. Finally, some MWs may have a religious reason that they should consume pork products and interference with this religious reason may significantly impact their well-being. On the other hand, this restriction on the MW is for a relatively short time and protein is not necessarily needed for one's well-being since many people are able to function adequately or better on a vegetarian diet. 

(3) Unequal Bargaining Power:  The MWs may be considered to have unequal bargaining power, as in Shack, which stated some rights are so fundamental that they can not be bargained away. The MWs likely do have unequal bargaining power against an employer because the MWs may have limited skills and limited employment choices. Also, the MWs may not have an understanding of what their fundamental rights are. Thus, it is unfair for A to force the MWs to bargain out of these rights when the MWs may not fully understand what they are doing. However, the right to consume pork products is not a fundamental right of the MWs, because the MWs are provided with food.  On the other hand, the MWs have been forced to consume only what is in the dining hall, and if they choose not to consume the food from the dining hall they must use the vending machine. The profits of the vending machine may be solely going to A and thus, may in some form be forcing the MW to spend money in the vending machine to create higher profits for A.  [MAF: Although problem says vending machines are “reasonably-priced.”]. This may create an unfair monopoly of the choices of the MW, which arguably, the MW should not be allowed to bargain out of because it is based upon the essence of a capitalist system, which may be considered a fundamental right.   


(4) A's Expectations:  This could pose a safety/ security risk since outsiders are allowed on the property.  However, the intrusion on A's property is likely minimal because pizza delievery usually only requires one delivery person, which likely is not disruptive of A's business. Pizza delivery people usually enter a property to deliver pizza and then leave thus, it is unlikely the delivery person's activity would intrude upon A's business or privacy because of the minimal and narrow purpose for which the delivery person is on the property. Finally, the length of time is likely also minimal. Typically a delivery person will enter a property to deliver the pizza and leave shortly there after. A does have an expectation of privacy upon her property, but given the de minimus intrusion of the delivery person, it is unlikely this interest is sacrificed. Moreover, as in Shack the entrance of outsiders may be regulated by the property owner to protect privacy, safety, and the other workers. 

Also, arguably A has an expectation to use her property as she may wish, which includes the practice of her religion and the intent to keep the premise pork free. However, this interest may not be absolute given that the nature of the property is not solely commercial but also residential for the MWs, thus the expectations of the residents in regards to practical access and their fundamental rights must be considered (as discussed above). 

Finally, A may have a duty to the other MWs and their expectations of privacy. Other MWs could practice a religion which also views pork as unclean, and the allowance of pork products onto the property may interfere with their rights. Also, the allowance of pizza delivery people may disrupt other MWs at night either by the delivery person or the smell of pizza.

Conclusion. The expectations of other workers and the property owner may be weighed against the expectations and rights of the MWs. Here, since the MWs are not deprived of food altogether or even of pork products altogether, they are not deprived of a practical access to something they need or is important to their well being.  Thus, it is likely A can exclude the deliveries given her rights and expectations to maintain her premises as pork free in accordance with her religion.
(c) Student Answer #2: Although this student didn’t make as many key points as the first model, I really liked the careful use of language from the case.  

(1) Dominion over Destiny:  The Shack Court discussed that the landowner could not exercise dominion over the destiny of the migrant workers.  This line of reasoning does not seem to be all that relevant because we are discussing the immediate needs of the migrant workers, not something that will aid them in their future endeavors.  Further we have a clear definition of how long the MWs will be on the farm, 5 weeks a year.  

(2) Practical Access to Things They Need:  First the MW must establish they need this pizza for some reason, than they must assert that their practical access to this item is being hampered by exclusion.  Alyssa provides the migrant workers with three good meals a day as well as water and coffee and provides access to vending machines for purchase.  Seems to stand as pretty good evidence that by not allowing the MWs access to pizza she is not depriving them of things they actually need.  What happens if a MW is allergic to a meal?  Peanut allergies for example can be detrimental to a person's health.  The MW may argue that in this instance they have been deprived of practical access to things they need.  The fact pattern does not suggest what is inside these vending-machines.  Perhaps, if the vending machines are filled with full sandwiches or something that a reasonable person would consider a full meal, the MW are not being deprived even if they are allergic to the main meal.  Further if the MW can get to the nearest town, that is, if there is transportation than Alyssa is also not denying practical access.  If the vending machines are only filled with snacks, some MWs have allergies, and there is no reliable transportation than the MWs have met their burden under the Shack test.  However, it seems, if any of these three prongs can be defeated by Alyssa than she will win on these grounds, assuming that her meals are more-well balanced than the menu of Perez Pizza.  She works on a vegetable farm, so the nutrition level will likely be higher.  If Alyssa provides substandard food or deficient nutrition (that the pizza parlor may actually help), the MW also may have a claim.  From the facts, however, the meals are 'good' which may mean nutritionally balanced and does not have any hint of negative or improper meals.  

(3) Isolating from Things Significant for Their Well-Being: 
It will be difficult for the MWs to meet this standard.  Pizza can hardly be considered of the same importance that access to legal advice or reporters may bring.  Access to pizza may enhance the quality of life in some, mostly minor, way but it is unlikely it will have a 'significant' impact on their lives, especially if the requirement is a positive one.  The MW may have more of a claim if they can demonstrate that they will work better if they can eat at the pizza place.  If they aren't allowed delivery they will go hungry when they do not like Alyssa's menu and calories are important for work. Alyssa can use the fact that there are vending machines to rebut this also. They may simply eat on a different schedule than Alyssa.  Alyssa's denial probably constitutes isolation; the facts state that the pizza place is the only company that will deliver.  Again barring access to transportation, Alyssa may isolate the workers but I doubt that this will warrant infringing on the property rights of Alyssa where there is no significant impact.  Lastly the workers may meet the delivery guy on the property line and eat, depending on the property line (weather permitting/space permitting).  This may be an affront to the dignity of the people (which Shack was concerned with) but a lot of people may enjoy eating outside and the hardships involved may be very minor.  

(4) Burden on Land:  Alyssa may argue that this represents a much higher burden on her as a landowner than the one required in Shack.  She may have difficulty asserting property rights as a rational matter because she allowed this burden previously.  Only now, that her religious beliefs have changed, has she wished to disallow.  Any claim of the burden of the land on Alyssa's part, based on security etc., would seem disingenuous.  Alyssa has rights as a landowner to exclude and the Court should be careful weakening those rights.  Here there is probably no immediate need, nor long-term need to infringe on these rights.  Not allowing pork for 5 weeks should be a rather minor obstacle to the work day for most people.  Absent some extreme circumstance absent in the facts, Alyssa likely will be able to exclude the delivery men.  

(d) Student Answer #3: This answer is not quite as strong as the first two, but the student saw most of the most important arguments (including dignity, visitors and solicitors) and gave me some solid two-sided work on three of the key areas. 

(1) MWs’ Needs:
AA will argue that MWs can't have pizza delivered because she already supplies them with three good meals, free water, coffee, and well-stocked vending machines. She is not depriving the MWs of things they need because they already have access to ample food. The MWs will argue that if they miss a meal in the dining hall or do not wish to eat vending food for their dinner, they do have a need to be able to order food after hours and it should be appropriate for them to use PP's services as they have been doing this in past years. Furthermore, if the MWs cannot leave the property, they might need food delivered late at night when the dining hall closes.


(2) Dignity:  The MWs are entitled to their dignity. They may argue that not being allowed to order this pizza is a violation of that dignity because they should be allowed to engage in the activities of their choosing and are entitled to the food of their choice. For AA to deprive the MWs of the right to order pizza places her into an almost tyrannical position over controlling the MWs food options. If the MWs here, as in Shack, have no means of leaving the farm, it might be appropriate to allow them this simple freedom. Ordinary citizens can order pizza when they want to.  AA might argue that this is not a violation of the MWs’ dignity because she is not preventing them from eating the PP pizza altogether, but simply asking they not have it delivered to her property. It is a violation against her religion and she might see it as a violation of her own dignity to be forced to have her rights violated on her own property. AA can argue that because it is only a 5 week duration that the MWs will not be allowed to order pizza, it doesn't infringe on their rights or deprive them of things they need. 

(3) Visitors/Solicitors:  The MWs can suggest that because AA is inviting them onto her property to perform a service, that she has a reduced expectation of privacy on her land and cannot exclude everything she chooses. The MWs in Shack were allowed to have visitors, and perhaps can compare pizza delivery service to a visitor because it is temporary and will occur after business hours (dinner/late night snack). The MWs can arrange to inform AA on nights where they will be having pizza and can arrange a schedule with AA so as to avoid several late night pizza deliveries being disruptive to AA's privacy. 
AA will argue that because she is providing food for the workers, it should be akin to part of their salary and the workers should not need to order pork product food from outside the farm. Like in Shack, AA can suggest that she can exclude people for solicitation and profit. Because a Pizza company will surely be profiting off the MW's for the price of food and delivery, perhaps AA does, in fact have a right to exclude under Shack.


(4) MW Productivity:  Furthermore, in Shack, the MWs weren't supposed to engage in activities that would affect their production on the farm or harm the farmer's business venture. Here, AA could argue that eating pizza late at night could make the workers less productive because pizza is unhealthy. Perhaps AA's dining hall food is nutritious and is a special diet that aids the MWs in their productivity. If the MWs are ordering pizza and eating unhealthy foods, then their productivity might slow down. The workers also risk getting sick and feeling ill during the work hours if they eat pizza late at night. This might not be the best argument, but AA can still raise it.  The MWs could respond to this argument by arguing that their happiness on AA's property will affect their productivity. If the MWs feel like prisoners on her land, they could slow productivity, morale could become extremely low, and the five weeks of harvesting could be very unproductive. 
Review Problem 1C (Texas Labor Recruiting)
Note: The original problem did not make explicit that Texans don’t grow strawberries

(a) What I Was Looking For:


(i) Use of language from Shack: The most relevant passages were the following:   

“[T]he employer may not … interfere with [the worker’s] opportunity to live with dignity and to enjoy associations customary among our citizens.”  
Regarding “solicitors or peddlers…, the employer may regulate their entry or bar them, at least if the employer's purpose is not to gain a commercial advantage for himself or if the regulation does not deprive the migrant worker of practical access to things he needs.”

“[W]e find it unthinkable that the farmer‑employer can assert a right to isolate the migrant worker in any respect significant for the worker's well‑being.” 

“Title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises.”  

“Since the migrant workers are outside the mainstream of the communities in which they are housed and are unaware of their rights and opportunities and of the services available to them, they can be reached only by positive efforts tailored to that end.”


(ii) Relevant Facts:  You should have discussed the facts of the problem either in comparison to the facts of Shack or in the context of the passages listed above.  For purposes of assessing your answers, I identified four relevant sets of facts:   
A. Alternative Ways for Workers to Get Job Info:  The easier it is for Migrant Workers (MWs) to find jobs on their own, the weaker AMIT’s case becomes.  There must be some other ways; the MWs got the jobs they have and presumably have gotten others.  On the other hand, a number of ordinary avenues are likely to be of limited use.    They are unlikely to get internet access with their jobs and I’ve never seen a radio or TV ad for agricultural workers.  Language barriers may limit the effectiveness of newspaper ads and it is hard to reach MWs by mail because they move around so much. 


There also might be other ways for AMIT to reach the MWs at Trisha’s farm.  Perhaps they could send in written information, although, like the lawyers in Shack, it may be helpful if they are available in person to elaborate and answer questions.  They might meet the MWs off-site after work if they can contact them and can get transportation.  AMIT also might wait until the jobs are over, but that might be cutting it very close for both AMIT and MWs in terms of getting to Texas when the crops are ready to be picked.

B. Workers’ Interests/Needs:  The better answers generally discussed the relative importance of getting information about jobs.  I suspect that the MWs themselves would give a higher priority to future employment then to, e.g., the legal advice protected in Shack.  Even if they are aware of some job options already, they probably would like the opportunity to know about alternatives that might provide better pay, location or amenities.  
C. Nature of AMIT:  As many of you noted, distinguishable from aid workers in Shack because not working for non-profit orgs on projects sponsored by gov’t.  Basically representatives of for-profit businesses, and no big 1st Amendment policy support like the press.  Helpful to try to explain why these distinctions should be important  E.g., could argue all this suggests less public interest in access.


Some of you characterized the AMIT reps as solicitors, although they aren’t really selling anything (technically they are buying labor) so you need to explain why they might be treated like solicitors.  Many of you assumed they’d be sleazy/exploitive (which is possible) BUT maybe not; as far as you know, nobody is forcing MWs to take the jobs.


Finally, many of you suggested that being from out-of-state was significant.  Aside from suggesting some distance between Trisha and Texas, I’m not sure why it matters.  States are allowed to solicit business from other states and T’s state can’t constitutionally have special rules disadvantaging out-of-state farmers.
D. Trisha’s Interests/Needs:  Under Shack, if T can show specific harm to her legitimate interests, her case to exclude is stronger.  By contrast, possible benefits to T arising from the entry are not part of Shack’s analysis; I assume that if she thought AMIT was helpful, she wouldn’t object to their entry. In assessing possible harms, I think you have to assume that T can limit AMIT to a small number of people entering after regular working hours (Shack says reasonable restrictions are OK).  Possible arguments about T’s interests include:

· The AMIT reps probably can do their business relatively quickly without distracting or tiring the MWs.  Because of the commissions, it is possible they would hang around and try to harangue MWs into signing up.  However, if the MWs complain about AMIT, surely T can eject the reps.

· The jobs AMIT is pitching are after T’s work is complete, so there should not be any harm to this year’s work.  Some of you cleverly suggested that T might worry that the MWs would go to Texas and not come back to pick next year’s berries.  However, it’s hard to see that T has a strong interest in preventing MWs from choosing to stay in Texas if they find it better for them (see the language about “dominion over destiny” and “commercial advantage”).  Moreover, if the MWs are citizens (as were the Puerto Rican MWs in Shack), they have a fundamental right to travel from state to state.

· Some students suggested T had an interest in preventing the AMIT reps from creating dissatisfaction among the MWs by suggesting (deliberately or otherwise) that the pay or working conditions on T’s farm were inadequate.  I think a court would be unsympathetic with this argument so long as the Reps were providing truthful info.  Remember that the court allowed access to lawyers who were providing info about MW legal rights that was contrary to the economic interest of the farm owner.  Moreover, keeping the MWs unaware that they were being underpaid might be seen as the kind of “commercial advantage” referenced in the case.    

(b) Common Problems:

· Under Shack, it seems likely that if the MWs invite the AMIT reps to talk to them after work, the owner cannot interfere.  The legal battle will likely arise because the MWs don’t know of AMIT’s existence.  Thus, the key question is whether T has to allow initial contact between the MWs and AMIT on her land.

· General discussions of the importance of the right to exclude or the importance of helping workers are not particularly helpful.  Shack drew a line between the two interests and you are deciding on which side of that line this case falls (as opposed to rearguing the policy conflict from scratch).

· Many of you mischaracterized Shack as requiring necessity or fundamental rights.  It doesn’t.  Moreover, the aid workers in Shack probably couldn’t have met these standards.  The legal advising wasn’t a necessity and neither medical care or legal representation in non-criminal matters are fundamental rights.

· You need to distinguish between hypotheticals I raise in class and situations discussed in the case itself.  Several of you (including one of the models to a limited extent) seemed to treat the discussion problem we had about English teachers as though the court had addressed it in Shack. If you refer to a hypo on an exam, identify it as such.  (“Unlike the teaching English hypo we discussed in class, ….”)

(c)  Student Answer #1: This is a nice thorough discussion, addressing all four areas I identified as important and making strong arguments for each side.  


In Shack, the court limited and owner’s right to exclude.  The court believed the migrant worker’s (MW) rights to be more important (in some circumstances) than the owner’s rt. to exclude.  Here, T wants to exclude AMIT workers from her P.


In Shack, the “trespassers” were gov’t sponsored.  Here AMIT are agents of a commercial business—they’re paid a base salary and get commissions for each worker they get.  This detracts from the reliability and trustworthiness of these people.  They may have ulterior motives since they are in the same type of industry.  If something happens, who does T contact?  At least in Shack the gov’t. could be held accountable.  Both in Shack and here the agents are there to help the MW; however, there are diff. goals- health/legal v. economy driven.


The ct. in Shack also emphasized the rights of the MW. The MW could not be denied essential rights, the owner could not interfere w/their destiny and they were to live like others in the community.  The ability to receive medical care and legal consultation fell in this arena.  By prohibiting someone’s ability to gain employment, it would seem like T is interfering too much.  However, it appears as though the MW can find work w/out AMIT- how did they gain employment with T?  How were they able to get jobs before that?  Obviously they are capable.  Without access to AMIT, however, the workers may not be aware of opportunities of better paying jobs and transportation.  The ability to speak w/someone in their own language gives them more bargaining power and greater ability to control their destiny and live like others.  Although work is not a necessity, like medical care, it is a basic function of society.


The ct. also considered possible economic harm to the owner.  Here, the visits are similar to that of the Drs and Lawyers—short and probably only once.  They will not cause the workers to be tired and less productive the next day.  The jobs AMIT offer start 1 week after T’s job ends.  However, if they like working in Texas they might not go back to T next season, causing her harm (she has to find more MW).  It is most likely though, that T will be able to find more workers.


Finally, are there other ways to get info. to workers?  Would the MW approach AMIT?  Not likely.  What about if AMIT sends pamphlets w/info to T to tell the MW.  It is likely that she won’t relay info. Or be unable to communicate it (language barrier).  T must let AMIT on her P.  

(d)  Student Answer #2:  Although this answer has a couple of glitches that I note below, the student did a nice job using the language from the case to make arguments for both sides and notes two important missing pieces of information that would help determine the result.  



In a state that follows State v. Shack, it is necessary to evaluate whether Trisha’s refusal to let AMIT on to her land is an exertion of dominion over the future of her workers, isolates her workers with respect to their well-being, or violates their common rights [MAF:  “common rights” is not a phrase used in the case; I take the student to mean either “customary” or “important” rights.].  The fact that AMIT is a joint, for-profit venture weighs into the balance as a non-violation of shack as Trisha would be in violation where she to excluded charitable non-profits and public interest gov. groups.


Every spring Trisha hires migrant workers to pick her strawberries.  AMIT only provides information to workers regarding jobs that begin one week after the employment period ends.  It was be helpful to know if the workers can renew for the summer with Trisha for other purposes.  Seeking employment is very important to all people but is not considered a fundamental right.  Moreover, if Trisha only offers employment for the spring, if those workers found her after the winter season, they are most likely able to find other work via their own resources for the season after that.  While employment is important to advancement within society, Trisha is not exerting dominion over the future of workers as they can look for jobs on their own.  She is not isolating them in respect to well-being as they are free to look for other work.  Not only is employment not a common right it is not necessary to the exercise of common rights the way language would be.  Employment doesn’t make the right to vote, the right to education, free speech etc. any easier.  Finally, Trisha should not have to let a for profit group on to her land that threatens her own business, especially if she seeks to renew contracts.


On the other hand, employment is a necessary aspect of dominion over one’s future.  A consumer should have all the information available in the market and should not be deprived of this right.  It would be helpful to know if AMIT recruited workers solely for farm jobs (jt venture made up of large farms) or jobs generally.  If it can place migrant workers in other jobs this could have a great impact on their future and the economy in general.  Getting off of a farm will expose them to many new opportunities.-school, culture, etc.  This could then translate into enjoyment of a fundamental right such as freedom of association.  It could then also be said, then, that Trisha  is isolating the workers w/ respect to well-being as she would be playing a role in keeping them in a certain position in society.


Lastly, there is unequal bargaining power between Trisha and her workers and this must be acknowledged.  Workers, who probably are in great supply while demand is low.  They do not know the language nor do they possess a high level of education.  As such, they do not have to ability to write terms into their contracts.  If providing employment options can therefore be construed as necessary this would also make Trisha let AMIT in, though this is doubtful.  Employment isn’t equivalent to health or legal rights. [MAF: This needs more defense]

(e)  Student Answer #3:  This answer also hits all the major areas I identified and contains a lot of thoughtful discussion of strong arguments on each side.   

This case is comparable in a few ways to Shack.  First there is the basic idea that your inherent right to exclude cannot be used at the cost of the inherent rights of people on your property.  Is the right to information about other jobs a basic right?  In this case, arguably so.  The jobs being offered do not take place until after the current job ends, so it will not be affected.  The very nature of the migrant worker’s job is temporary.  As noted, many of the MWs do not speak English.  This means less job opportunities.  Surely some of the MWs have families to support, and a seasonal job will probably not be sufficient.  The jobs being offered are geared towards migrant workers and will give them an opportunity they otherwise may not have.  Also, the fact that the AMIT reps work on commission may further show that the opportunity is probably likely to come to fruition, since they will have an incentive to place the MWs in jobs they can be successful enough in to complete.


Another argument for applying the “Shack Rule” here is the notion of ties to the outer world which should be afforded to the MWs.  Most probably do not have cars or others means of communication/ interacting with people outside the farm, further limiting their ability to secure jobs in the strawberry “off season”.


The arguments against applying Shack include first the idea that the reps are benefiting from their “trespass” on the farm.  In Shack, this was not clearly the case.  Here the reps are out to help themselves as well as the MWs.  It can be argued however that the reps in Shack probably received a paycheck for doing their job in spite of working for a non-profit organization. (If, however, they were volunteers, this point is shot down). The reason this is important (the distinction b/w paid and unpaid reps) is that there is something that seems almost inherently unjust about enforcing a trespass allowance so that the “trespasser” may profit momentarily.


Another distinction from Shack is that here the information is about securing other jobs not about their rights as MW employees (as was the info provided by the lawyer in Shack), which is seemingly more justifiable.  However, b/c of the reasons stated earlier, MWs need help securing other jobs, so it may be argued that that help is as important as knowing their rights.  


Also, the farm owner can argue that the jobs being offered may take his MWs away for good, causing him a burden if he relies on them every season.  The facts don’t state if the jobs offered are permanent or how long they last, or how far away they are (MWs may be taken so far, they can’t practically get back).  However, the MWs’ definite need for additional work throughout the year seems to out weigh the farmer’s possible burden.  


In spite of arguments for both sides, the owner should probably be made to allow the reps on his land.  Part of the benefit of employing MWs is the low wages you can get away with paying them.  This creates a burden on the MWs who already have the burden of seasonal work.  The farm owner must “take the bad with the good.”  If he does not like the arrangement, he can always employ non-MWs at a higher rate of pay and not deal with the trespass issue at all.

Review Problem 1D (Religious Services)
(a) What I Was Looking For: As with prior Shack problems, I rewarded use of the key language, comparisons to the facts, identification of missing relevant facts, and a sense that there were serious arguments for both sides.  I identified five major areas especially worth discussion.  Most fact comparisons and application of specific language fit into one or more of these :

(i) Nature of the Religion & the Services:  The importance of allowing BA on to the farm depends in part on unavailable information about his religion.  Many students made assumptions, apparently based on their own religious experience, about how the religion would operate.  However, on the following arguably relevant points, different sects operate differently:  

· Is weekly attendance viewed as mandatory or very important?

· Does the service require the presence of a religious leader such as BA? (E.g., Catholic Mass (yes); Jewish Sabbath service (no)) 

· Is money solicited or collected as part of the service?

· Do key holy days fall within the relevant time frame?

· What is the nature of the service (length; noise level, etc.)

(ii) Importance of Weekly Religious Service to the Workers:  Assuming that the religion views weekly services as significant but not mandatory, there is lots of room to discuss the relative importance of the workers’ interest.  This category is where I located comparisons to the particular kinds of folks Shack explicitly addressed as well as application of language from the case about, e.g., privacy, dignity, and dominion over destiny.  Solid answers noted that there was no immediate material need at issue and that the importance probably increased the longer the MWs stayed on one farm.  
(iii) J’s Religious Concerns:  I thought the most interesting part of this problem was the weight to give to J’s interest in not having his land used for ceremonies he finds blasphemous. In general, I thought students were too dismissive of J’s concerns.  What if the ceremony involves idol worship or denunciation or denial of an entity J considers divine.  Should it really be a condition of his hiring MWs that he has to let them perform these rituals on his land?  Interestingly, if a court were to order him to allow the ceremonies, the resulting coercion would raise the very constitutional questions not implicated by J’s refusal to let the service go forward (see below). 
(iv) Potential Burdens on J’s Business (Incl. Harms to Other Workers):  The services are to take place after working hours and, assuming they don’t last for six hours or otherwise tire the workers out, they shouldn’t interfere with productivity.  Indeed, as many of you noted, MWs pleased or inspired by the services might be more productive.  However, J may have legitimate concerns about effects on MWs who are not members of the religion in question.  He also could legitimately wonder if he has to allow services for every religion represented among the MWs.
(v) Alternatives to Allowing BA on Site:  Presumably if it is relatively easy for the MWs to attend services off the farm,  that makes J’s case for exclusion much stronger.  The case requires “practical access” to things the workers need and Associations “customary among our citizens.”  J will argue he is not depriving the workers of access to anything if off-site services are available and that it is not customary for citizens to have religious services where they live or where they work if traditional sites for services are available.  Some students also suggested that services might be made available through telephone or podcasting, which might obviate the need for BA to come onto the farm.
(b) Common Problems: (i) Unsupported Constitutional Argument:  You want to be wary of relying heavily on constitutional arguments we haven’t studied.  A lot of students tried to rest the MWs’ case on the First Amendment right to Free Exercise of Religion.  However, the First Amendment only protects you from interference by the government.  You don’t have federal Free Exercise rights vis-à-vis, e.g., your non-government employer or landlord.   


You could try to argue that a court might view the Free Exercise Clause as an important policy relevant to its analysis, in the way that constitutional protection of the press presumably influenced the court’s decision to protect reporters in Shack.  However, J is not trying to force the MWs to engage in activities that violate their beliefs nor is he forbidding them from attending services off-site.  Remember that the specific claim you are making here essentially is that the MWs have the right to hold a religious service on someone else’s land where the landowner has religious objections to the service.  
(ii) Listing Shack Legal Tests or Facts with Conclusory Application (or None at All).  When you provide a rule or fact from the case, try immediately to use it to make an argument.  
(iii) Treating Hypotheticals & Review Problems As Precedent:  You are responsible for knowing the difference between (A) what the case says and (B) arguments we made in class about how it might be applied to a hypothetical.  See second model for a helpful way to refer to a hypothetical.

(c) Student Answer #1: This answer has some solid pro and con arguments and a lot of very good questions about unspecified relevant facts.  The student touches on all five of my major areas.  

Shack held that the owner (O) could not deprive the migrant workers (MWs) of the right for access to medical and legal aid from govt programs, or of the right to customary associations.  The MWs need to have the opportunity to access information that may benefit them, and cannot be deprived of this opportunity by the O.  The O cannot exert dominion and control over the fate of the MWs or restrict the freedom of association of the MWs by not allowing them to have guests.  However, the court did say that the O could set reasonable limitations on entry of outsiders.  

Here, the MWs can argue that the clergyman is a guest that they have requested.  He is someone that they know and that they are seeking specifically to bring in, and should be allowed to associate with him.  MWs are bringing him in outside normal working hours and so are not interfering with their work.  However, O can argue that it interferes with MWs of different religions (how many are there of different religions? how long do sermons last? are the MWs peacable or riled afterwards? Are the sermons noisy?).  

MWs can argue that religion is tied to their fate and well-being (many peoples lives may be affected by their own religious views and feel more fulfilled by religion, are happier when are religious).  However, O can argue that his own beliefs are being compromised because he beleives it is blaspemous, and he is very religious.  The issue then is can he be forced to do something that his own religion does not allow?  If the interests of the MWs weigh more heavily than his private interests, he may be forced to do so. O can argue that he is not denying the opportunity for religion, that MWs can still be religious and can still go to sermons off the property.   

It seems that the MWs may have a stronger case against O if they are working on farm for long periods (how long is several weeks? three weeks? sixteen weeks? the amount of time makes a difference in how much of a sacrifice the MWs would be forced to make to forego religious sermons on the property).  However, O can still argue that he is not denying them religion, he is just denying this one clergyman from entering.  Does he feel the same way about other clergymen? All we know is that he thinks this clergyman’s sermosn are blasphemous?  How big would his ban on clergymen be?  

In the end, the court may favor the MWs and their claim for religion because it is something that many people value and see as a fundamental freedom, and there are circumstances where the right of the private individual must bend to the interests of the members of society at large.  Here religion may be one of the interests where more weight is given to the group than the private owner.  But again, more facts are needed, such as if it is a complete ban, if there is transportation to nearby churches, how close those churches are, if there are other clergyment hat MWs would be happy with, etc.  

(d) Student Answer #2:  This answer contains a fair number of  good arguments, particularly on J’s side, as well as a solid list of questions. The student touched on all areas I thought were important except for the particulars of the religion. I normally am not fond of organizing the answer into one section for pros and one for cons, but the use of the questions helps make the answer more thorough and thoughtful than is often true of this format.  

In a jurisdiction that follows Shack, a private property owner's right to exclude when housing migrant workings on the property is limited. In determining whether trespass is one that the property owner (PO) must allow, the court reasons that the harm to the PO's business must be weighed against the MW's right to control their own destiny and to benefit from common associations inherent in society. Must J let BA conduct religious services on his land?

Yes, J Must Allow

· Request for religious services once a week outside normal business hours does not seem to interfere with J's normal, productive operation of his business, especially since it is not a physically exhausting activity that might make the workers too tired to be productive. Moreoever, it might even improve worker productivity b/c of presumed spriritual renewal benefit if attending religious services which would mean happier and more productive employees.

· The exercise of religion is arguably tied to one's destiny (important to note difference b/w this case and the hypo discussed in class b/c here the intruder is a religious leader coming on property to conduct religious services in the denomination of the majority of the MWs, not a religious solicitor). 

· Free exercise of religion is an important interest (for religious MWs, non-religious MWs, and J)...

· For religious individuals, relationship with a religious leader is a common association.

· For very devout believers, not attending weekly services could mean decreased productivity. 

No, J Can Exclude

· J also has interest in freedom of religion. If he considers MW's religion blasphemous, he has a freedom NOT to exercise it on his property. Whose belief is stronger? This is an especially important point if there is an alternative for the religious MWs. Can they attend religious services elsewhere once a week during off-hours? This depends on facts missing... where is the nearest church? Do the MWs have their own transportation? If not, is public transportation available in the area and during the time religious services are offered? Perhaps a compromise can be reached if hiring transportation is not expensive when compared to the productive value of the employees... J could rent a bus for the MWs to attend mass every Sunday if that is going to keep them happy and spritiually renewed.

· While almost all the MWs belong to the same religion, what about those that do not? Is their 1st Am freedom of religion compromised buy allowing This depends on where on the property the services will be held. If the non-believer MWs have to sit and listen to the services they don't believe in b/c there is no private space where they can wait, then it's a likely hinderance. What about other religions? Does allowing BA on the property, mean that other religious leaders must be allowed? Where do you draw the line (significant impact on productivity of J's business if this is the case)?

· Just how in control of the MW's destiny is J by not facilitating religious services one a week for several weeks? This depends on the degree of religious devotion of the MWs..
Review Problem 1E (Shack and Labor Sociologist)
(a) Professor’s Comments:. As always, I rewarded students who applied language from the case to the facts of the problem, who identified strong arguments for each party,  and who made some arguments about whose overall position was stronger.

(1) Crucial Aspects of the Problem 


(A) Understanding Structure of Problem:  (i) Invitation: Some of you argued that S should be allowed on if the workers invite her.  While this is almost certainly true, the real issue is whether M has to let her on for an initial visit with the workers if she has not been invited.  Relatedly, once she has done the initial visit, she will only return if there are workers who wish to be interviewed.  At that point, she would be invited, so M should not be able to exclude her.  Moreover, many of you argued in support of M that the workers might not want to be interviewed/harassed by S because of concerns about privacy, being treated as a specimen, etc.  However, since she will only be interviewing volunteers, this should not be an issue.
(ii) Nature of M’s Work:  Many students argued that S should be allowed to enter because she will provide important information to the workers. However, S’s purpose is to do research, not to provide information.  I think it’s clear from context that she wants to “explain her research” to the MWs to help them decide whether to participate.  



Some students argued that S shouldn’t be allowed to speak to the MWs because there was no evidence her prior work involved MWs.  However, research on “American workers” might include MWs, some of whom are American citizens and all of whom are part of the American labor market.  In any event, even if she is shifting her focus, presumably it doesn’t undercut the potential benefits of her expertise and standing in her profession.  Similarly, some students argued she shouldn’t be allowed entry because she might not speak the same language as the workers.  Obviously, if she has no way to communicate with them, then M can exclude her.  However, it seems likely that she would not want to waste her time on interviews unless she shared a common language with at least some of the MWs.


(B) Understanding of Shack:  Three recurring concerns:


(i) Shack contains a lot of phrases that supports its holding that might be legal tests.  Very little about the structure of the case makes clear that any one possible legal test is more significant than any other.  Thus, when applying the case, you can’t treat any of the legal tests as conclusive without an explanation of why you consider the test particularly important.  Moreover, you should try at least a few of the possible tests in the course of your answer. 



(ii) Shack does not limit its holding to people providing services that are “necessary.” As we discussed in class, the case doesn’t rely on the doctrine of necessity.  Moreover, arguably neither of the services provided by the Shack defendants was “necessary.”


(iii) While Shack explicitly lists several categories of people who are covered by its holding, the structure of the opinion makes clear that the court does not think that the list is exclusive.  In other words, the list illustrates the kind of people who can’t be excluded, so some folks not on the list will still be allowed entry.


(C) Identifying Key Questions: 



(i) Long Term v. Short Term Benefits:  The reason I told you that she had previously testified to Congress (a fact many students ignored) was to suggest that she might be able to influence legislation.   Thus, the best argument that S will provide  benefits for the MWs is that her work might provide information about MWs to legislators that in turn might result in beneficial changes in the law.  An important question raised by the problem is whether this type of long-term benefit was sufficiently similar to the more short-term benefits provided by the social workers in Shack to justify forcing M to allow her onto his land.


(ii) Press:  Shack explicitly requires entry for members of the press.  S’s role is arguably similar:  she is gathering and reporting information, which, in the long run, may lead to improved conditions for the MWs.  The parties would likely dispute whether she is sufficiently like the press to be treated the same way. 



(iii) Reasonable Alternatives:  M might argue that S should not be permitted entry because she has reasonable alternatives to coming on to his land.  These might include doing surveys off-site, by telephone, by mail, or between jobs.  The parties would likely dispute how possible and how effective these alternatives would be. 
(2) Important Areas for Discussion: Some More Detailed Analysis


(A) Interests of the Workers:  This topic principally involved the question noted above of whether the possible long-term benefits created by S’s research were too attenuated to overcome M’s right to exclude.  Students usefully addressed this question comparing the facts of Shack to the problem and applying tests such as “practical access to things he needs” and “dominion over destiny.”  Three other arguments related to this topic that I particularly liked:


(i) Landowners cannot “isolate” the MWs in any respect “significant for [their] well-being.”  Because MWs are without much economic or political power, they tend to be isolated from access to the govt.  Because S can provide them with (indirect) access to the govt, M cannot prevent the MWs from access to her.



(ii) Similarly, the court notes that MWs have insufficient means of communicating with people who wish to help them and notes the benefits of “positive efforts tailored to that end.” Although the “positive efforts” in Shack are attempts to convey info to the workers, arguably positive efforts to convey information from the workers to people in power are as important.


(iii)  Shack says the landowner cannot interfere with the MWs’ “right to live with dignity.”  If S’s methodology provides the MWs with an opportunity to tell their own stories, depriving them of that opportunity could be seen as interfering with that right.  For many people, an aspect of dignity is not having your stories repressed or ignored.

(B) Comparing Specific Categories Permitted by Shack: 



(i) Gov’t Employees/ Gov’t Program/ Gov’t Funding:  The problem allowed you to argue in a few different ways that S fit into one or more of these categories.  First,  universities called “X State University” are all public (gov’t) entities as far as I know.  If so, S is a gov’t employee.  A couple of students cleverly argued that even if KSU was private, it might then be a “recognized charitable organization.”  Second, S’s work is supported at least by funding from the University and may also be supported by other gov’t grants. Finally, a couple of students suggested that providing testimony to Congress should be treated as essentially the equivalent of acting under a federal statute.  



(ii) People Serving the MWs v. People Advancing Personal Interest:  M could argue that, unlike the legal and medical workers Shack allowed to enter, S might be primarily trying to advance her own interests.  Although she is unlikely to make a lot of money off her project, her goal may be to get grant money, to get tenure, or to achieve fame in her profession or more broadly.  This would be a factual question and might depend on things like how she gets paid and whether she already has achieved the highest job status available at the university.


(iii) “Associations Customary Among Our Citizens”:  Many students sensibly argued that being interviewed by social scientists is probably not “customary” in the way that the court intended (as opposed to, e.g., spending time with friends and family at home after work).  However, some students also argued that it is fairly common for citizens to be asked to respond to polls.  My favorite argument using this language was that S was effectively acting as a representative for the MWs to Congress and that representing yourself and others to the government (or meeting with your representatives) is a very important customary association for Americans.

 
(C) Interference with M’s Legitimate Interests:  Under Shack, sufficient interference with M’s interests can justify asserting the right to exclude.  Obviously, an argument of this type is strongest if you can plausibly assert the interference is greater than that caused by the defendants in Shack itself.  My feeling after reading the answers is that this type of argument is unlikely to be very helpful to M.  Her initial visit is unlikely to cause much disruption.  It will take place after hours at a single location and is unlikely to take very long.  Subsequent visits would be at the invitation of particular workers and would just require someplace for S to meet with one MW at a time.  A few specific points: 
· Many students suggested the interviews might interfere with morale by suggesting to the MWS that their working conditions are not ideal.  However, this concern surely would be raised at least as much by the lawyers telling them their legal rights, and Shack obviously did not find the concern important enough to exclude the lawyers. 

· Some students worried that S would return on multiple occasions and stay indefinite amounts of time, requiring too much oversight by the farmer and too much interference with the MWs’ lives.  However, there is no reason to think these issues would be more serious than with the press. 

· Some students worried that S’s presence might increase tort liability or insurance costs for M.  Again, however, this argument is unconvincing absent evidence that S will cause more extensive problems than the service workers and press Shack allows.

(b) Student Answer #1: [This was the strongest answer, making very good use of the tests and policy from Shack.  Especially good are the comparisons to the folks expressly allowed entry by Shack itself and the points made in the conclusion.]  Matt can begin on strong footing by arguing that Shack dealt with a legal aide and a healthcare worker who wanted to offer the workers services pursuant to government programs.  Using language from Shack, M can argue that S does not provide the workers "practical access to things they need."  After all, she isn't offering them medical care, legal advice, food, or even religious services.  By excluding her, M would ostensibly not deny the workers practical access to things they need.  S, however, is a renowned sociologist who testifies before Congress.  Her work is arguably important - crucial even - to the workers, because it provides advocacy to them, and may help to directly improve their living and working conditions.  As the court in Shack pointed out, migrant workers are rootless and isolated - one of the grounds for the court’s decision that a farmer cannot exclude service providors summoned to workers' aid through gov't programs.  Because S's research can help the workers in the long run, it arguably IS something they need.

M could also claim that S would disrupt work, even though she doesn't wish to enter during working hours:  her presence and ideas could agitate the workers, cause political unrest among and between the workers (after all, maybe not all workers agree with S's research, and what she's trying to accomplish).  To S, this argument would serve to show that M is trying to exercision "dominion over the workers' destiny".  Her visitations take place after hours, thus not disrupting business directly, and since her research is arguably beneficial to these workers who (as Shack recognized) are basically isolated from mainstream communications, she should be able to explain her project to the workers (as direct communication specifically tailored to the workers' needs, mentioned in Shack as OK).  In addition, she will only perform lengthy interviews with those workers who agree to see her:  those who don't like her don't have to exchange any other words with her.  M, however, can point out that by conducting lengthy interviews in a collective housing environment, S may interfere with other workers' privacy, possibly cutting into their sleep (if interviews are conducted well into the night), thus indirectly effecting their ability to work.


M can also say that while Shack prevents him from depriving the workers of "associations customary among our citizens", contact with a researcher is arguably NOT a customary association in the US.  It is certainly (M would argue) beyond the scope of Shack, which considered services provided (health and legal aid) which may, in fact, be more customary.  This is not likely to be a very strong argument, because American citizens customarily get access to phone surveys, polls, etc. on a regular basis.  
S has yet another powerful card up her sleeve.  Shack points out that members of the media may not be excluded (M will certainly try to relegate this to the status of obiter dicta).  Indeed, the media plays a powerful advocacy role in exposing working conditions, and possibly improving workers' lives.  Her role as a renowned researcher who testifies before Congress makes her very much like the media - with the exception that she is probably NOT as interested in sensational, headline-grabbing stories.  This makes her right to visit the workers even stronger than that of the media.  M, however, may retort that S does make money off her research, and a researcher does not always have good motives for performing studies.  Indeed, many social researchers make (so goes M's argument) overblown claims precisely to grab headlines, secure personal fame and get more research money.  In this capacity, S seems like a solicitor (Shack would allow farmers to exclude peddlers/solicitors), why shold a court allow some political agitator masquerading as a scientist to exploit human beings for their political agenda?  This might be a stretch for M, but it is a compelling argument.


When all is said and done, S may have a strong case if she succeeds in painting M as an exploitive, callous business-man who wishes to control the destiny of low-income human-beings by harnessing them to his profit-making machine.  In today's zeitgeist - with less emphasis on judicial and social activism which defined the spirit of the Shack decision, a court may well be reluctant to extend Shack beyond its strict holding:  a health-care workers and a legal aide.

(c) Student Answer #2:  [This is not quite as strong as the first model, particularly regarding the possible benefits to the workers.  However, it is a smart two-sided discussion of the problem with a clever organizational structure, some nice discussion comparing S to those allowed entry in Shack and some nice points in conclusion.] SS might have problems getting access to the farm based on who she is and based on what she wants to do.  

Who She is:  Shack allows access for state, local, or federal organizations seeking to assist migrant workers.  This can be problematic for SS b/c she does not seem to be working for such an org.  However, she is working for a state university.  Can this be classified as a state org.?  Maybe - it is not normally a state-funded assistance group, but SS can argue that she is seeking to assist migrant workers; she just has more of an indirect route.  This would be viable if her testimony before Congress and her work have resulted in beneficial legislation for migrant workers.  Still, this would be hard to prove.

Shack also allows access for other charitable groups seeking to assist.  Is SS part of a charitable group?  She does not work directly for a non-profit like the Shack defendants.  It seems like she is doing this work for her career, not for the workers.  On the other hand, as discussed above, if her work results in substantial good for the workers, she can argue that she is a charitable worker; her efforts are just more indirect even though they are aimed at the same result.  


SS is not a member of the press, and she has not been invited specifically onto the farm by the workers.  However, if the workers had the ability to know about her work, they might have invited her onto their property to discuss her research and be interviewed.  This is a good argument for Sarah b/c she can say that the farmer is controlling them b/c they cannot learn of her project while living on the farm, and if they had the ability to know about her project, they might want to participate (after all, it is always kind of flattering when somebody is doing work about you and your particular lifestyle and wants to interview you specifically).


Would the farmer be denying the workers' right to customary association by denying them the right to see SS?  Most migrant workers probably do not normally hang out with university professors after working hours, so the farmer will say it is not a normal, customary association.  However, again if the workers knew about S’s work, they might choose to associate with her, and the farmer then could be seen as denying this right.

What She wants to Do:  Shack says that the farmer does not have to grant somebody access to the farm if it will interfere with the farming.  S is coming afterhours, so she will not be interefering with the daily farming activities, but the farmer may argue that coming at night will interfere with the workers' socializing and sleeping time, which will make them tired and unproductive the following day.  If S’s work has the potential to upset the farmers, this could also affect the farming activities.  The amount of time she wants to stay on the farm and the kinds of questions she wants to ask during the interview would be important to know for this.  Still, it is unlikely that one person interviewing the workers would interfere with the work of the entire farm.  If S poses a security threat, the farmer may deny her access as well.  She is just one woman coming to the farm, but the farmer may want to argue that if he opens the door to S’s presence, the floodgates are open to many more people coming on to the farm as they please.  


The deciding factor in this case is likely to be policy.  Shack was decided in 1971, so if this issue comes before a court today, the court is probably not as likely to craft opinions that are as migrant worker - friendly b/c society is different now.  If S was clearly doing this work for the benefit of the workers and not her career, this might be a deciding factor as well.  Shack is clear about charitable groups:  you cannot deny them access to the workers.  Shack is not clear about somebody's work who happens to help the workers inadvertently.  
Review Problem 1F (Shack and Non-MW Spouses)
Professor's Comments:  The key issue here was similar but not identical to the conjugal visits hypothetical we discussed in class.   Here, the MWs'  spouses  are seeking  a place  to sleep for the length  of the period  of employment.  This might involve sexual activity, although  it might also simply  require the use of a bed close to their husbands.  However,  because of the length  of the proposed  stay, it raises  some  different  questions than a one-time  conjugal  visit.   I think  you had to start with the assumption that the Shack court would require 0 to allow spouses to visit regularly after working hours,  then discuss how sleeping  over would be different.
I rewarded  students  who addressed  most of what I saw as the major  areas for discussion  (see below),  well-supported  two-sided   arguments   on  key  issues,  good  use  of  key  language  from Shack (see below),  and identifying significant  factual  questions  left open by the problem.   There were a lot of useful arguments available  for each side. Many students  provided solid discussions and  received  good scores.  However,  judging  by the length  of the answers,  quite a few  students spent  half  or more  of their  Question  II time on this problem,  which  left them with insufficient time on the other problems.
(1) Major Areas for Discussion
a.   MW’s Interests:  Fostering important relationships (but  overnights maybe unneeded); family budget (saves $$ v. separate residence/motel); conception (OK to note but not specifically mentioned here).  Relevant Qs:  What are they asking for? (sharing bed v. not; sex v. not)  Do other Os allow? (Maybe less need for if mostly available at other job sites)

b.  Co-Workers' Interests: Distraction, sleep, privacy (if only women in all-male space); jealousy (may depend on prior friendship w F/R & spouses). Relevant Qs:  Set-Up of Barracks? (Single sex? Other couples? Extra space? Enough bathrooms?)

c. O's Interests:  O probably will point out that housing is part of MW wages and there probably c. O's Interests:  O probably will point out that housing is part of MW wages and there probably is some dollar figure O uses to estimate its value. O might argue that she shouldn't have to provide that "wage" for non-workers.  To overcome this concern, F/R might offer to pay the relevant amount. Other O interests include productivity of co-workers; line-drawing problems (beds for MWs'  children/unmarried partners/dependent parents, etc.?); cost of cleaning bathrooms, bed linens etc. Relevant Qs:  Space in existing barracks? Do other Os allow? (might suggest O's interests aren't strong) Are F/R asking for food as well as sleeping space?

d. Alternatives:    These are relevant because they go to the reasonableness of the parties' positions.  If there is a relatively easy alternative way for F/R to achieve most of what they want, 0 can argue that she shouldn't have to allow them to sleep on site.  On the other hand, F/R's arguments will seem stronger if the only alternatives are expensive or difficult.

Note that alternatives are different than possible compromises.   Frequently in short problems or issue-spotters, there are simple compromises that the parties could (and probably should) reach. However, the question asks if O has to allow F/R to sleep on her land, so possible negotiated compromises are not responsive.

Here, F/R (and their spouses if allowed off-site at night) could sleep in the truck (uncomfortable and perhaps cold in Autumn) or could stay at a motel (likely expensive for several weeks).  As noted above, a court might be Ok, forcing O to allow F/R to stay over if they pay the standard value of the lodging.

e.   Comparison  to Shack Defendants/Facts:  This probably was the least important area to discuss because O almost certainly has to allow F/R to enter for short periods of time as visitors. Because the lawyer and the med tech also were allowed short-term entry, comparisons to them don't tell us very much.   Probably the strongest point you could make is that, because the requested stay is so much longer, the facts of Shack are not a very good guide for this case.

Remember if you talk about similarities or differences, you need to explain why they matter.   Thus, F/R are different from the Shack defendants because they are not entering to pursue a government policy, but since the case explicitly allows "visitors" of the MWs' choice, this difference probably doesn't help O much.  You could say, like the med tech in Shack, F/R want entry to provide help to specific MWs, but again, this similarity may get them on to the farm, but doesn't provide much support for the overnight stay unless you argue (unconvincingly) that their presence only helps their spouses if they are there all night.

· Quite a few of you discussed the possibility of R/F teaching art to the MWs at night. Nothing in the problem suggests they offered to do so (or would be interested if they were working all day themselves). If I wanted the problem to be about access to art classes, I would have said so a lot more clearly.
· Quite a few students argued that F/R's spouses would become completely useless as workers if they slept with their wives.  Of course, it is possible that the MWs would get less sleep, but it seems at least as likely that they would be more happy and relaxed with their wives present.  In any event, the vast majority of married workers in the world sleep with  their  spouses  most  nights,  then  get  up  and  go  to  work.    You  really  can't convincingly suggest that this destroys their productivity.

· Several students suggested there was some great uncertainty as to the time frame involved here.   Although "several weeks" is not precise, it surely means at least two weeks and is unlikely to mean as much as two months (or most people would say something like "a couple of months.")

(2) Weak Arguments:
· Minor Incremental Risks: 0 already has invited MWs to live on her land for several weeks.  As noted, a court is likely to require that 0 allow spouses to visit.  Thus, any relevant harm to 0 has to arise from the difference between F/R visiting (amidst all the MWs) and F/R staying overnight (amidst all the MWs).  Without significant additional explanation, you can't  plausibly argue that 0 could exclude F/R because of increased concerns about security or tort liability, let alone littering.

· Rearguing (as Opposed to Applying) Shack:   In Shack,  the New Jersey Supreme Court struck a balance between the interests of the landowners and those of the migrant workers and carved out a limited exception to the Right to Exclude.  You were asked to follow Shack, which means you have to work with the court's balance. Thus, I think the following arguments don't fly:

•      "These MWs have more bargaining power than the MWs in Shack. " The original case does not discuss the particular MWs on Tedesco's farm at all, but refers to MWs in general.

•     "The Right to Exclude is much more important than the interests of the MWs." Shack already decided that this sometimes isn't true. The case protects specific interests of the landowners in security and the operation of their businesses, but does not protect their Right to Exclude in the abstract.

•    "The MWs knew the rules when they contracted for the job so they should be bound by them." First, it's unlikely that there's a detailed written contract or that a rule about overnight spousal visits was explicitly stated before hiring.   More importantly, Shack specifically says that the MWs don't have enough bargaining power for a court to trust that their interests are protected sufficiently by freedom of contract.

· Legal Errors:
Constitutional Arguments:  The case explicitly says its holding does not rest on Constitutional grounds.  You effectively were asked to apply the case, so it wasn't  good strategy to make Constitutional arguments, many of which were simply incorrect:
· Because she is a private landowner and not an arm of the gov't, 0 can't  violate the MWs' Constitutional rights unless she enslaves them.
· Highly  unlikely  that  Shack  violates  O's 5th and 4th Amdt  rights  regarding  her Property.  Moreover, you were not asked to assess the constitutionality  of the case and we didn't cover the relevant cases under the Takings Clause.
· The  case  talks  about  rights  being "too  fundamental"  to  leave to  the  bargaining process, but does not require that, to be protected, the MWs'  interests constitute a "Fundamental  Right" in federal constitutional terms.  Neither the interest in access to  legal  advice  nor  the  interest  in medical care  are "Fundamental  Rights."    By contrast, although almost nobody acknowledged this, the right to Marital Intimacy probably is a Fundamental Right (you've read Griswold).
Necessity:  Quite a few students argued that the requested arrangements were not covered by Shack  because  overnight  visits  are not a "necessity."    Although clearly  the MWs claims are strengthened  if they are requesting access to a "necessity,"  the case clearly doesn't  require  that  the  interest  fall  into  this  category.   Neither  legal  pamphlets  nor removal of stitches is a "necessity."  The court simply uses the common law defense of necessity as an example of existing limits on the Right to Exclude.
(3) Student  Answer #1: This was the strongest answer, earning a grade of 9. The student   provided  real  two-sided  discussion   of  all  major  areas  I  thought   were  important (although some areas do not have separate headings) and demonstrated  a solid sense of how to use language  from the case.  This is a particularly good example of why organizing by topic is generally a good idea; the student was able to engage in the kind of nuanced back-and-forth discussion  of several topics that is very hard to do if you present first one side, then the other.
MWs' Interests: " 0 cannot assert dominion over the destiny of MWs" This is not the strongest argument for the MWs but they may argue that having their wives stay with them on the land goes towards their destiny  because  it could  affect  their  perspective  on  life  and day  to  day  happiness.  However,  unlike lawyers  and  medical  workers  in Shack, who  were  providing  information  about the  MWs  rights and needed medical aid, 0 will argue that having wives sleeping over on O's orchard is way less crucial for the worker's destiny in the long run.
The MWs may, however, have a stronger claim under this if a couple is trying to conceive a child. In that case, because the workers are living on O's property, there is minimal opportunity to engage in sexual activity and may want to take advantage of the perfect time of the month when it comes up. If prevented from  having sleepovers and alone time, arguably the MWs lose the opportunity to attempt to conceive. However,  the 0 has a strong claim here because the wives share the pickup truck with their husbands, thus will be there when the men get done working, and they can do it on their own time. Also, the MWs are only on her farm for a several weeks each fall so they likely have more time to engage in that conduct elsewhere.
"Practical  access to things they need" MWs could argue that because the wives come with the men and share a car, the wives need a place to sleep. However 0 will argue that that is not her responsibility. May depend  on how close the nearest  hotel/motel/housing  place is and the relative cost. [good use of altermatives] The workers may argue that there is no money to make other sleeping arrangements for the women (battered truck, women work for free when they have to, low bargaining power of MWs)- may be the case that they actually need to find a way to house their wives or they will be unable to work on the farm. 0 could argue that women could sleep in the truck (heartless 0). In the perspective of MWs, maybe they would even forego  legal and medical aid if they had the choice if they could make sure their wives had a bed.  In that context, seems more like practical access to things they need.
"Cannot  isolate in any respect significant  for well-being" MWs will argue that spending time with significant  others  is critical for day-to-day happiness and makes them feel like they are living a normal life with their husband/wife even while working on other people's property. 0 will argue that this is only several weeks and it's not uncommon for married couples to spend time apart here and there. May have to consider the aggregate- if the workers are traveling all year and can't even have nights together with their partner, seems like it would affect well-being more overall.
"Privacy,  dignity,  and associations  customary among citizens"  strongest  claim for MWs [I agree]. Choice of sleeping with significant other is an adult like decision that is customary among most married people. Likely depends on how the barracks are set up- if a ton of workers in one little area, O's argument that sharing beds with wives in midst of other people is not a customary association. [good point]  If the workers have private sleeping areas, and the women wouldn't be interfering with privacy interests of other workers, this claim gets stronger.
Os  interest:  0 is interested  in maintaining  her business, smoother  operations,  minimal  harm to other MWs,  and  productive  workers.  She's  likely concerned that the presence of these women can interfere with  privacy  interest  of  other  MWs,  could  make  others  sad/jealous  (happy  workers  are  productive workers- if these are the only spouses able to join in on the orchard, then likely to have more sad workers than all happy). 0 may also be concerned  that the women, who are artists and teachers specializing  in Latin  American  Folk art, could  be detrimental  distractions  to the workers and keep them from getting good night's rest if they are in the barracks teaching the workers into all hours of the night. However, reasonable for 0 to set restrictions on that if she were to let the wives onto property. [Teaching  art seems unlikely, but point about restrictions is well-taken.]
(4)  Student Answer  #2: This answer was one of several that got a grade of 8.  I selected it as a model because the student, in an unusually  concise style, provided real two​-sided arguments on all of the major topics except O's interests (other than in protecting the co-workers).
MW  would argue that 0 cannot  prohibit F and R from spending  nights with their husbands in the barracks  on her land b/c this would  amount to isolating them in a way significant  to their well-being. Overnight visits may well be significant for MW's well-being [because  ...]. However, the weight of their argument would depend on how much they really need the overnight visits. A lot of people believe people who regularly engage in sexual relations are happier. On the other hand, if they only have to spend a few weeks on O's land it should not be a serious burden for them to abstain from sex. On the other hand, if they go to a different orchard immediately after they finish work for 0, it makes MW's argument stronger.
MW can also argue that under Shack they should be allowed guests of their choice. 0 can argue in response  that  she  does  not  have to  allow  the  visits  if they  harm  other  people on the  land.  0 has a legitimate  interest in pursuing her farming w/out interference. Depending on the way the barracks are set up, the visits may interfere with the other MW's ability to get some rest at night resulting in their reduced productivity.  However, MW would have a stronger argument if there are separate rooms in the barracks,

where  R  and  F  can  spend  night  w/  their  husbands  w/out  disturbing   other  MWs.  The  visits  can also generate  jealousy, and  cause  conflicts  among  MW.  Also  0 can  argue  that  the  MW  could  have  their conjugal visits outside  her land, since they have a truck and could go elsewhere (e.g. a motel). If there are no affordable accommodations of this kind in the vicinity, MW's argument  would be stronger.
MW  can also argue that R and F should  be allowed  to spend the nights on the land b/c what they do can qualify  as charity,  b/c they teach for free, and under Shack representatives of charitable  groups cannot be excluded. However,  0 would  argue  that  Shack  talks  about  recognized   charitable  groups,  not  self· proclaimed free-lance teachers. Charitable groups  are allowed  as a matter  of  public policy to help  MW who  are outside  of their communities and have less knowledge  of their  rights,  etc. Here, the purpose  of the visits  is different.
Review Problem 1G FL MW Statute & Trump Supporter)

This was one of the 2016 Short Problems
Professor’s Comments: This was supposed to be a relatively straightforward statutory problem, but it yielded the weakest set of answers on the test.  I gave you two provisions taken from the Florida statute we studied.
  You should have provided two-sided discussions of (i) whether D could exclude M because of Sour George’s objections under §1, and (ii) whether D could limit or exclude M on his own by issuing rules under §5.

1. Resident’s Reasonable Request (§1):


a. Statutory Scheme:  MWs are allowed to invite visitors to their living quarters without getting permission from either the landowner or their roommates.  However, the visitors must leave at the reasonable request of one of the other residents. Thus, you needed to discuss whether such a request by SG would be “reasonable.”  If SG makes a request and R refuses to comply, presumably SG can get help from D to enforce his statutory right.  The statute does not make clear in the case of a recurring visitor like M whether a resident can reasonably request that a visitor never come back or whether a new request is needed to end each visit.

b. Suggested Analysis:  As several students noted, the statute provides no definitions or guidelines to help determine what is “reasonable” This seemed to upset some students, although you have dealt with this vague term in Torts, in one of your Elements units, and in Problem IIC.  You just gotta argue it. Because the reasonableness standard is so open-ended, and because this part of the statute does not connect it to a specific list of interests, you could consider basically any any sincere concern of either the hosting or the objecting MW.  For example, R might argue a request that might be reasonable regarding a different visitor might not be sufficient when the effect is to break off important father-son bonding time.  (See 1st Model).


i) Request Based in Political Disagreement The problem does not provide you with SG’s specific objection.  One possibility is that he is offended by the substance of M.s arguments. Is this a reasonable basis to kick M out? Certainly many individuals greatly dislike one or more of the candidate’s positions and Trump has offended large groups like Latin American immigrants and Muslims.  Should SG be forced to listen to extensive descriptions of positions he despises in his own living space? (See 1st Model).


 However, even though the First Amendment directs applies limits only to the government, a court may still find it unreasonable to allow D & SG to limit this most important kind of election-related political speech, which may contain information some MWs don’t know. On the other hand, the court may see the speech/information as less important because M is too young to vote and because the general election is more than six months away.


ii) Request Based in General Annoyance:  SG may not care about M’s substantive positions, but instead may find his constantly talking about the same thing, however quietly and politely, to be incredibly annoying. (Good descriptions of this in 1st and 2d models). Moreover, political debate can lead to more general discord. (see 3d Model).  If other MWs are arguing with M, they may be noisier and less polite.  SG may find the resulting atmosphere very uncomfortable.


Many students (including akll the models) reasonably argued that someone named “Sour George” might be assumed to be oversensitive and his complaints therefore unreasonable.  However, just because he’s cranky doesn’t necessarily mean he’s wrong.
  The 1st model cleverly suggests his history of prior complaints here and at other fams to see if they tend to be legitimate.  Many students also suggested that the complaints arde more likely to be reasonable if other MWs in the residence also complain. This is certainly true, although you might note that the statute makes a single objection sufficient and neither requires nor specifically authorizes voting by all those living together
2. Owner’s Rules (§5)  

a. Statutory Scheme:  §1 might be read to say that the only way to exclude a visitor is the objection of another resident. (See 3d Model). However, §5 gives explicit powers to the owners regarding access to the camp as a whole that would seem to give them some ability to limit the visits of invited guests.  In particular, §5 says owners can require proper identification and presumably can exclude invited guests who can’t produce it, although that’s pretty unlikely to help with this problem.  (See 3d Model).


The statute also explicitly gives owners authority to set rules for access to the camp that are “reasonably related to the safety, welfare, or security of residents, visitors, farmworkers, or the owner’s … business.” This language is much more limiting than that of the other section. You can’t simply argue that a proposed rule is “reasonable” in general, but must tie it to one of the listed concerns.  Also, the statute probably contemplates that “Rules” are general statements of policy, not simply orders specific to one person like “Mowgli must stay away until he turns 27.”I thus expected you to propose some possible general rules D might want to employ to “limit or prevent” M’s visits to R’s living quarters and discuss how those rules might relate to relevant “safety, welfare, or security” issues.  

b. Possible Justifications and Resulting Rules:  



i) Safety/Security Concerns: Political discussions easily can escalate (or devolve) into insults, yelling and name-calling.  However, the likelihood that they lead to actual violence is probably not so high that a court would feel comfortable using safety/security as a reason to forbid all political discussion (which it instinctively would try to protect as important speech). On the other hand, if M’s discussions or other political discussions on D’s farm had led to physical fights or threats of violence, D might then be able to ban them.  However, such a ban might be hard to enforce because of the difficulty defining a political discussion and the difficulty of monitoring.



ii) Welfare Concerns: D might like to claim his own welfare is impaired by political speech he despises taking place on his farm.  Although the statute lists the “owner’s … business” as an entity who the rules can protect, it does not list the owner himself.  Thus, presumably D can protect business interests, but not personal ones like his political beliefs.


To the extent political speech like M’s causes tension and discord among the resident MWs, D probably could establish rules to address it, perhaps to protect the welfare of the MWs themselves, but more likely to protect the welfare of his business (MWs who are grumpy and not getting along are likely to be less productive).  Again a court may be uncomfortable with a rule banning all political speech might as too limiting and difficult to enforce.  However, a rule that bans political speech only in the living quarters but not in common areas might be more acceptable because the speech isn’t stifled completely, the rule targets a likely source of discord, and any MWs who don’t want to listen can walk away without having to leave their “homes.”


Finally, while working on this, I thought of another approach to the problem that I don’t think any of you raised.  Particularly if D understands §1 to mean that SG’s requests that M leave only force him out for that day, D might issue a rule that completely excluded visitors who had been requested to leave more than a set number of times (perhaps two or three) This rule would seem to prevent discord among the MWs (“Why are you bringing that jerk here again?”), would eliminate the problems determining what is political speech, andwould let a visitor like M know when he was down to his last strike and had to behave differently to be allowed to come back.

3. Common Problems:  Arguments Unconnected to Governing Statutes 

a. Arguments from Shack. As I noted several times in class, Florida’s adoption of a detailed statute addressing access to MWs pre-empts any common law arguments including reliance on the language and policies in Shack.  I treated attempts to apply Shack to this problem as significant errors.

b. Literal/Comparative/Policy: This is a type of analysis I gave you yo address a particular kind of statutory question: whether particular conduct falls within one of two relevant statutory categories.  You should have used this format for Question IV(B) when deciding whether the tick infestation  fell under (2)(a) or (2)(b). Although you have two provisions here as well, yo as not deciding whether M’s acts fall under §1 or §5.  Both are relevant for different purposes/claims.  And while you could certainly make literal and policy arguments here, I’m not sure what you would be comparing.

c. Why Can’t R and M Meet at M’s House? This question that several students asked is an example of a concern that has no clear relevance to the legal structure created by the statute. I’m sure if you thought about it, you could come up with several storis about why it might be easier for a high school student to travel than his father who is employed as a manual laborer. However, it doesn’t matter here because the statute gives R a near absolute right to have visitors at his temporary residence.  A court is unlikely to see SG’s request as reasonable solely because M lives in the same area as this worksite.

Rev Prob 1G: Best Student Answers
Rev Prob 1G: Student Answer #1: [This was clearly the strongest answer in terms of creativity and the number of useful points made, touching on almost all of the topics I identified as important. However, several points could be tied better to the statutory language.  In particular, the proposed limits need to be tied much more explicitly to D’s Security/Safety Concerns.]

(§1): Here, “reasonable request” is really the heart of the matter. If G objects to M’s political views, is that reasonable grounds for requests to exclude? Political speech is usually more protected than others (1st Amdt/JMB.) 1st Amdt doesn’t limit private employers but that might influence the way the court would read into reasonable requests and the rules for exclusion. 

Sour George sound severely cantankerous. Is he just picking a bone because it’s in his nature or is the political discussion really offensive? What kind of speech is this? If it is hate speech maybe more sway given to Danny and George (racist rhetoric, etc.) and request for invited guest to leave more reasonable. If it’s nothing that would mandate a trigger warning, maybe George not being reasonable.

One argument Sour George might make is that the political agitation is affecting his welfare. If he claims a Mrs. Bennet style “have you no pity for my nerves, Mr. Bennett” and he genuinely does have high blood pressure or anxiety then maybe could cite to that to raise a legitimate and demonstrable consequence the political speech is having on George. But, unless severe health condition, likely court would reject that. Especially if it’s just George and Danny who object. 

Currently, because George might have a bad track record of lodging complaints and being ornery, deck stacked against him as unreasonable. But would be helpful to see how other landlords received his complaints in the past. Lots of petty grievances or pretty reasonable objections? Also depends on the other cabin residents - are they indifferent? Might decide this rule democratically in a consensus. [MAF: reasonable idea, although statute does not require a majority vote to exclude a visitor.]

Safety/Security §5: Don’t know the inclinations of the other cabin residents, but Trump has many inflammatory positions and Mowgli might cause a melee. However, says he’s polite and doesn’t raise his voice. But as election looms nearer, maybe Mowgli and George both become more heated. Maybe Trump’s suggestions of violence influences Mowgli to take action against a Trump opponent like George or Danny. Unlikely though, considering Mowgli and Ricky’s current political chat style. [Seems more likely that others will react violently to M’s endless Trump patter.] If plausible safety/security concerns, D might set limits under §5: 

· Limiting the number of visits (every day currently --> less frequent) or limit duration of visits:-currently couple of hours depending on how long they discuss politics - says “most of his time”

· Limit occasions can debate politics but bordering on censorship and would be very hard to monitor/administer

· Limit areas for  political speech 

· To on the premises outside of the cabin (or maybe just not in the cabin when George is there). But Danny also dislikes the speech and all are living there so not really fair to decide who has to back down first in this game of chicken (would George leave cabin or would Ricky & Mowgli)

· To someplace offsite if possible for them to meet there.  How far away is the town?

Resolution: Because father and son bonding time and political speech, court likely more hesitant to back up George and Danny if trying to bar it just because discussing Trump. Trump & Fox News would certainly have a field day with that headline as political correctness gone amok and this might influence judiciary’s decision (elected judges? Appointed?) [Very clever backlash argument; courts sometimes worry about things like this.]Also how long do they stay there and how often - if every place adopted same rule then maybe seen as stifling free speech indefinitely.

Rev Prob 1G: Student Answer #2: [This student made solid versions of basic arguments for both parties under both parts of the statute that mainly were well-tied to the relevant statutory language.]

§1 says that MW’s must have the right to have invited guests, but if other MW’s reasonably ask these guests to leave, they must. G has asked to cut off M’s visits, as M’s political discussions “are driving [him] crazy.” We would have to determine if that is a reasonable request. G has a reputation for being cranky; everything around him may “drive him crazy.” If so, it is probably not reasonable to have to accommodate his every whim.

Just because G is cranky, though, doesn’t mean his request is inherently unreasonable. G may be able to cite specific reasons that M is more annoying than other things: maybe M interferes with G’s studying (something) or reading, or maybe M talks through his entire visit. M is talking in a polite manner and not raising his voice, but that doesn’t automatically make his debating okay. We would have to look into how the other MW’s who share the cabin feel about M’s visits and debates. If they are also annoyed and feel that M is unacceptably interfering with their living conditions, this bolsters the claim that G’s request for M to leave was reasonable.

R is working at D’s farm for only three weeks, four-five days of which have already passed. The timing is another consideration for whether or not the requests are reasonable, whether R can just go without these particular visits (if annoying) for the remaining time, etc.

§5 says that D may reasonably regulate visitors’ access only if his rules are reasonably related to promoting, among other things, the welfare of MW’s and others. The potential annoyance M causes, -may interfere with MW’s mental and physical welfare. D therefore may allow M to come when only R or the non-annoyed MW’s are in the cabin (if coming up with this type of rule is feasible). We don’t know that there is no other place, even on the property, where R and M can meet. D can possibly reserve some other type of private area where the two can meet and debate. 

D probably cannot ban only the specific political debating, as this would interfere with interest in free speech, but if it is truly an interference, he can regulate the debating as necessary. If G is the only MW whom M’s presence/debating annoys, it may be a lot more practical for D to move G to another cabin. That would allow the debating and visits to continue while ending their interference with G.  [Plausible, although nothing in the statute specifically authorizes this move.]

Rev Prob 1G:  Student Answer #3: [This student also made solid versions of basic arguments for both parties and did some careful work with the statutory language not found in the other models]

-Section 1 of the statute states that a resident of . . . resident migrant housing may decide who may visit him or her in the resident’s private living quarters” so Ricky can decide whether his son, Mowgli, may visit him without the permission of D of his cabin-mates.  However, the cabin-mates, including Sour George, have a right under Section 1 to “reasonably request” that Mowgli leave the private living quarters, meaning that there must be a reasonable basis for requesting that the invited guest leave 

-Because Sour George has a reputation for being cranky and therefore potentially more easily prone to being annoyed and wanting to take action, it may be harder to prove that he is being reasonable with his request that Mowgli be removed from the private living quarters if he continues discussing politics, specifically Donald Trump

-The nature of the discussion with his father and other cabin-mates --Mowgli is apparently polite with his political discourse and doesn’t raise his voice and it is described as political discussion rather than ranting--seem to provide evidence that this is not outrageous behavior to provide a reasonable basis for the request to leave

-On the other hand, politics are known for being very polarizing and controversial and discussion of politics can often elicit strong emotional responses, particularly when a candidate like Donald Trump is the subject of discussion. This provides some good support for Sour George’s disapproval of the discussion in his private area, where he is likely expecting to be able to relax and seek refuge after a long day of work.

Other potential remedies D could take as the owner of the property? Based on the language of Section 1 of the statute, Danny would not seem to be able to ask Mowgli to leave the premises under any circumstance because he is not “a resident residing within the same private living quarters.” However -Section 5 of the statute provides some explicit authority to D, albeit on a rather limited scope

-Danny, as the housing owner is allowed to “require invited guests . . . to check in before entry and present picture identification.” This may not apply much pressure to Mowgli, but it at least provides additional hoops to jump through. If he does not have a picture ID then it may be difficult for him to gain access to the migrant housing, because the statute explicitly allows Danny to require such identification. Being that Mowgli is known on the premises as Ricky’s son, it may be possible for him to satisfy this requirement because he can be identified. [MAF: This probably doesn’t advance D’s interests much, but it is a good example of trying to work with what the statute provides.]


-Finally, Danny can adopt other rules regulating access to camp if the rules that are reasonably related to an enumerated list of concerns including “promotion of safety, welfare, or security of residents, visitors, farmworkers, or the owner’s or operator’s business.” Unless Danny is prepared to get very creative with these guidelines, or unless Mowgli has a criminal record or other basis for believing he is a threat to safety or security, the only potential basis for a rule to exclude Mowgli from the premises or at least from discussing politics and Donald Trump would be to protect the welfare of Sour George and any other workers who may be upset by discussion of such politics. [As the other models suggest, if political discussions were causing serious conflict among the MWs, D would have more leeway to set limits.]

Review Problem 1J JMB and Targeting Fur Protestors)
 (a) Professor’s Comments: 

(i) What I Was Looking For: The instructions asked for a discussion of potential restrictions under JMB.  I thus rewarded:

(A) Discussion as opposed to a simple list of restrictions.  In particular, I wanted to see some arguments about whether particular restrictions might be allowed taking into account likely positions/interests both of TAL and of FFF/the mall.  Many students lost points for mostly ignoring TAL’s concerns.

(B) Focus on Restrictions:  The problem said she could not completely exclude TAL, so you should not have addressed exclusion, merely restrictions.  I rewarded students who addressed more specific possible restrictions 
 and who focused on restrictions especially central to this problem (see (2) below).

(C) Analysis Made Relevant by JMB, which allowed malls to impose “reasonable restrictions” (RRs), particularly regarding the “time, place and manner” of protesting activity. In determining reasonableness, the case identifies as relevant interests “preserving the effectiveness of speech,” while “not interfering” with the business of the shopping center.   Thus, if a proposed restriction limits the effectiveness of speech, you might try to defend it in terms of protecting the mall’s business.

(ii) RRs Most Directly Related to TAL Protests


(A) Location Near FFF:  FFF specifically asked that TAL be kept away, so you should have discussed if N could restrict the protestors’ location and, if so, how far from FFF she could put them.  Ideally, you should have discussed the balance between some of the following interests:

· TAL will be more effective the closer they are to FFF where they can most easily address FFF’s potential patrons.  Also, if TAL were protesting in a town square (for which JMB says the mall stands in), they probably would be able to set up on the sidewalk very close to FFF’s entrance.

· N can protect FFF’s ability to operate its business (and the mall probably has a financial interest in FFF’s success).   N also can try to prevent harm to nearby stores and to keep protestors from blocking traffic, entrances, advertising and directional signs.  Finally, she can try to keep TAL far enough from the entrance that scuffles with angry customers are unlikely.

(B) Type of Speech (Embarrassing Patrons):  The reference to embarrassing patrons was an invitation for you to discuss restrictions on the type of speech TAL could use.  N almost certainly can prevent protestors from using profanity and from calling people names.  I hoped to see some discussion of the hard-to-draw line between unreasonable harassment of shoppers and reasonable attempts to persuade.  Although very few students addressed this line, some answers suggested other plausible and relevant restrictions, like forbidding talking directly to or about FFF customers.


(C) Other Directly Related RRs



(1) Graphic Pictures:  With children around, N can certainly forbid graphic pictures of slaughtered minks and chinchillas.  Some students suggested that N should ban any pictures of dead animals, but some of her tenants probably want to display sushi and chicken tenders. 



(2) Following/Approaching Customers:  Some students reasonably suggested that N could probably prevent protestors from coming within a certain distance of FFF’s customers and prevent them from following the customers around (at whatever distance).



(3) Directly Attacking FFF:  A couple of students suggested N could ban direct references to FFF.  Although this might limit the effectiveness of the protest to some extent, TAL could still give significant information about killing animals and the fur industry without as much of a risk of harming FFF directly or provoking a nasty reaction.

(iii) Other RRs:  Students suggested a variety of other RRs that probably would apply to any protest group.  I gave little credit for obvious points to which TAL couldn’t object (no throwing paint; no physical contact; no protesting when the mall is closed; no blocking the entrance, etc.).  Some sensible suggestions included:

· Limits on noise/volume

· Limited number of people at one time from TAL

· Cleaning up any of TAL’s handouts dropped near the protest

· Small deposits for clean-up or security (case seems to forbid large ones)

· Time limits (e.g., too close to opening or closing.)  Some students suggested limiting TAL to times when FFF and/or the mall aren’t very busy.  However, JMB approved of anti-war protests on a busy holiday weekend, suggesting that sort of time restriction wouldn’t fly.

(iv) Use of Schmid:  Many students went through the three-prong analysis from Schmid at some length, which was problematic for at least two reasons.  First, JMB already applied Schmid to determine the rules for protestor access to shopping malls.  As I told you to apply JMB, you got no credit for simply repeating JMB’s application of Schmid.  Second, Schmid addresses the ability of owners of private property open to the public to exclude people who want to exercise free speech rights, and I told you here to assume N could not exclude TAL.



I gave credit to students who used Schmid to explain why this problem might differ from JMB in ways that would suggest greater or lesser restrictions would be reasonable (such as the direct targeting of a tenant of the mall).  Several students suggested that the mall be different because it is “upscale,” which I thought was plausible if it changed the scope of the invitation to the public.  However, the N.J. courts are unlikely to be comfortable saying that wealthier patrons have a greater right to be free from annoying protestors than ordinary people.

(b) Best Student Answers: Nobody knocked this question out of park and, in general, students did not provide as much depth on the key questions as I’d have liked.  However, a lot of students wrote solid answers with a good sense of the interests on both sides.  Here are three of best of these:


(i) Student Answer #1: This answer is nicely focused on restrictions and provides some solid two-sided discussion of the key questions regarding location and manner of speech, although I would have liked the student to be a bit more specific.  The court in JMB used the Schmid test to determine that speech was allowed on the property susceptible to reasonable limitations.  The most relevant limitation to this case would be a reasonable limitation on the locations where TAL might be able to protest. The financial interests of FFF and the mall itself must be taken into consideration. Allowing the TAL protestors right outside the doors of FFF would be detrimental to the business of FFF and possible cause them to move or go out of business, thus eliminating a source of income for the malls. TAL will argue that this is the best place in the entire mall for them to make their protests [because …?]. 
JMB held that the new malls are like old town halls and that freedom of speech should be protected (an extension of marsh; holding that a private work town must allow freedom of speech). They did not, however, grant complete access to everywhere in the mall. It must be within reason. And to require them to protest a certain distance away from the FFF is certainly reasonable. [How far?]
Another reason for this distance would be safety issues. While TAL will show its past history of no violence of physical conduct, this point is not very persuasive. We do not know the location of previous protests. If they protested on a street corner without incident it plays no relevance to protesting in a mall. Protesting immediately outside of a store is much more inflammatory. A last minute Christmas shopper leaving FFF might “go postal” [pos-TAL?] if they were “embarrassed” by TAL members. 


In addition, N will also be able to set reasonable limits on how they will be able to protest. Limitations on handouts, level of noise, and aggressiveness would all be acceptable.  Protesting in the middle of the mall with a bullhorn or a microphone and 10,000 watt speakers was not in the minds of the court of JMB. Patrons of shopping malls come to shop and not be bombarded with protestors. Customers would be deterred from coming to a mall if they are embarrassed by aggressive protestors, if they are yelled at with a bullhorn or had pamphlets forced upon them. TAL will argue that customers are bombarded in malls anyway with giant flashing signs and loud music.  However, generally one expects to be bombarded with these things when walking through the Macy’s perfume aisle, not when walking through the common areas of the mall. A customer cannot avoid the common areas like they can the perfume aisle. 


Lastly, N will be able to set reasonable limits on the times in which TAL protests.  Having protestors waiting outside for security to open up in the morning is a safety concern. Also, having to kick out the last of the protestors when the stores are closing is also a safety concern. It would be reasonable to restrain the times away from the very early times and very late times of mall operations. These times are not particularly high volume times for the mall anyway; therefore, it would not significantly affect the protestors.



(ii) Student Answer #2: This student provided some solid two-sided discussion of the location issues and some good ideas for other restrictions.  I particularly liked the use of arguments from the policies behind JMB.  The major weakness here is failure to address the embarrassment issue. 
Under JMB, N may impose reasonable time, place & manner restrictions. TAL would argue that it must be allowed to protest in front of FFF, b/c the JMB court was concerned about the audience maybe more than the speaker, and TAL’s target audience is the people who are going to buy fur, but who TAL wants to dissuade or shame to dissuade others. 


But if there are any undue economic consequences as a result of the TAL’s protest, N might be able to keep TAL away from the store & instead allow them to protest in a different area, like the commons. Of course, negative econ. consequences to FFF are what TAL wants. But that doesn’t mean that is should be able to make it happen w/ the mall’s help & the protests might be problematic if they interfere w/ the normal commerce of the neighboring shops, which would give N a good argument to keep TAL away from the store, and in a common area where they can still get the message out. 


As to manner restrictions, we need to know more about how TAL plans on conducting the protest. Pouring fake blood on fur wearers would not be allowed, but its former protests have been nonviolent. Passing out leaflets would be allowed (as in JMB) & N might not be able to prevent picketing (Logan cited in JMB).  But then, if the protest physically prevents shoppers from going into FFF, the purpose of the expressional activity wouldn’t be consistent with the use of the property, Schmid, & N might restrict it. TAL would be relegated to attempts to persuade shoppers from going to FFF by carrying signs or passing out leaflets.


That TAL has conducted many other protests at stores might strengthen the arguments in its favor. But did these protests occur in NJ & in large upscale malls? What restrictions were allowed to be put in place there?  Also, JMB said that in community & regional shopping centers, where supposedly the citizens didn’t have access to much info/speech, free speech rights trumped property rights b/c malls open to the general public were like downtown business districts (public areas).  The hypo doesn’t specify if N’s large mall is in the suburbs or in a more urban area. JMB’s holding might be more limited in areas whose residents have more access to varied speech. 


(iii) Student Answer #3: This student provided some pretty good two-sided discussion of location and a solid sensible list of basic restrictions.  Although the answer does not go into as much depth on the hardest questions as I’d like, it includes a lot of useful ideas in a relatively short space. 
The purpose of the mall is to make a profit, both for the manager/owner and the separate tenants. Under the JMB majority, Natasha can within reason apply rules and regulations to where the TAL members can be located and what they are restricted from doing. TAL will argue that they are not violent and are not physically contacting any of the people. They are also not imposing on the free will of the people who enter the store to purchase fur. Additionally the entire purpose of a protest is to impact people who are affected or can be affected, so stationing them in an area to protest directly in front of the fur store presumably makes the largest impact on the target audience. However, N can look at records to see if the sales in the fur store have decreased since the protests began. She can also poll the customers to see if the presence of the protestors has influenced them in entering the store at all. If people are influenced into not even entering the store at all, obviously the chance that the person will potentially buy a fur greatly decreases.  There are many REASONABLE restrictions that N can impose. Examples:

· Set a cap on number of people allowed to protest at one time (a “group” but not over 30 people).

· Give them an exact location to stay in, where there is a large area of space and traffic will not develop (not in main exit or entrance ways)

· Give them strict instructions on touching/mocking or harassing patrons.

· Prohibit them from doing any graphic demonstrations (possible showing graphic videos about how the animals are killed for their fur).

· Not targeting young children who are otherwise unaware or unaffected by their ideas.
· Keep noise level to a minimum

· Discard any trash that is left around the mall (if they handout pamphlets or anything of that nature)
Review Problem 2A (Tim’s Party & §83.56(2))

I have two sets of student answers to this problem.  The first set responds to the seven individual questions I laid out for you and was done as a group project that was turned in during a past semester.  The second set responded just to the fact pattern and was done on an actual exam.  

(a) Mid-Semester Group Projects:  All Seven Questions

Q1:  Student Answer #1: Tim's actions are more like those in 83.56(2)(a) that do not require the landlord to give an opportunity to cure because such actions constitute immediate damage.  For example, the Florida Landlord-Tenant Act states that destruction, damage, or misuse of the landlord's or other tenants' property by a tenant's intentional act does not require the landlord to give the tenant an opportunity to cure.  This may be because such acts cause an immediate damage.  It may be argued that Tim's party constituted an intentional misuse of the landlord's property and the tenants' property by allowing the noise to get loud enough to reach the other tenants' property and disturb them.  The landlord could further argue that Tim's actions could not be cured because the damage of disturbing the other tenants had already been done.  Conversely, actions that require the landlord to give an opportunity to cure, such as having an unauthorized pet, parking in an unauthorized manner, or failing to keep the premises clean, are such that if violated one time, no damage to the property or to the tenant's property has been done.  These actions are curable.  They can be fixed without causing damage to the property.  However, a loud party, even if it happens only once, causes irreversible damage that cannot be fixed merely by preventing it from happening again.

Q1:  Student Answer #2: The examples given in 83.56(2)(a) are one-time acts that cause disruption and/or damage to other tenants' property regardless if they are corrected.  Tim's party caused several tenants to call the police because of the noise level.  The party's noise level caused a one-time disruption to other tenants.  Violations described under 83.56(2)(b) are acts that at their first occurrence may not immediately cause a disruption and/or damage to another's property.  These violations, if corrected may not even cause a disturbance to other tenants.  Tim's party, even if it went on the rest of the evening without disturbing the neighbors was at first disruptive and falls under the parameters set by 83.56(2)(a).

Q2:  Student Answer #1: There are quite apparent differences between the examples of noncompliance in 83.56(a) and 83.56(b). The examples in (a) are of a more grievous nature than those listed in (b).  Tim held a party that disturbed his neighbors but was brought under control by the police.  In the fact pattern, Tim did not cause any intentional damage to the property, it did not continue to disturb the neighbors, and it was the first time Tim violated the lease, so there seems to be no continuous unreasonable disturbance.  Further, Tim's party can be paralleled with the violations listed in (b) in that they are not violations that are committed recklessly or with intent to cause harm to the property, therefore he should not be subjected to immediate eviction as per 83.56(a).

Q2:  Student Answer #2: If an act, not in compliance with the statute, is of the nature that it can easily or inexpensively be remedied by the tenant, and is only slightly annoying to other tenants then the tenant should be given the opportunity to cure the noncompliance prior to having their rental agreement terminated.  Tim's noncompliance was that he permitted unauthorized guests on the property in the sense that drunk and disorderly guests are considered "unauthorized".  Although the party may have been a disturbance to the neighbors, there were no additional complaints made after the police had been there, therefore his conduct cannot be regarded as subsequent or continuous.  Tim's noncompliance can easily be cured he will refrain from having parties.  On these grounds, and in light of the fact that this is Tim's very first violation, Linda should not be able to terminate his rental agreement immediately, but instead should give him the opportunity to cure the noncompliance.

Q3:  Student Answer #1: Linda can argue that as a matter of policy she should be able to evict Tim without an opportunity to cure because the nature of Tim's party and the actions of his guests placed her in a vulnerable position.  According to Trentacost, Linda has an implied duty to provide a reasonable measure of security for her tenants.  This implied duty to provide security exists independently of her knowledge of any risks.  Therefore, Linda could have been held liable for any security violations against the other tenants by Tim's drunk and disorderly guests.  Additionally, the drunk and disorderly behavior of Tim's guests could have led them to injure themselves possibly leaving Linda open to tort liabilities.  Finally, some tenants may have rented in this particular building because it was quite and safe; therefore, Tim's party created a nuisance that violated the purpose of the space for which Linda could have been held liable.

Q3:  Student Answer #2: In this situation, the landlord should be able to evict immediately because if she were to allow a second chance as a matter of policy, that would convey a message to all other tenants that they were permitted to throw one large, wild party.  They would know that they could have one party without suffering the consequences of eviction.  The landlord does not want to have to deal with a lot of big, out of hand parties on her complex, especially when some of those parties might inevitably result in police intervention, as was the case with the party Tim threw.  In addition, parties such as these always carry the risk of people getting hurt or property getting damaged, neither of which the landlord wants to be required to deal with due to a "one-party" policy rule.  Therefore, in order to let tenants know that this type of behavior will not be tolerated, the landlord should not, as a matter of policy, allow Tim an opportunity to cure the noncompliance.

Q4:  Student Answer #1: As a matter of policy, Tim's conduct is not sufficient to allow the landlord to evict him immediately because the violation was Tim's first offense and it was not of a destructive or permanent nature.  If a tenant is permitted to be thrown out because of two people who become out of control at a party, then it seems there would be no limit to the reasons a landlord may have to throw a tenant out.  A line must be drawn somewhere.  If Tim is thrown out, then what will happen next?  An angry X comes over and creates a scene, which is out of the control of the tenant, but since a neighbor complains there is justification for eviction?  Or how about the tenant is baby-sitting two rowdy brothers who start wrestling and bump against an adjoining wall of a neighbor who complains.  Should this also be ground for an eviction?  Perhaps if these disturbances were continual they would justify eviction.  However, as a first offense, if is clear that such offenses are curable because there are times when a situation becomes out of control before a person has time to make appropriate adjustments.  Therefore, a line must be drawn in order to prohibit landlords from being able to evict for any reason at all.

Q4:  Student Answer #2:  As a matter of policy, the landlord should not be permitted to evict a tenant the first time something like this happens because that would result in too much power in the hands of the landlord.  For example, without knowing exactly what would offend a new landlord, a tenant might without knowledge do something that could cause him to be evicted.  This would not be a good policy because the tenant would be at the mercy of the landlord's discretion at any time.  The tenant needs an opportunity to know what the landlord considers acceptable and unacceptable conduct in order for the tenant to understand his limits and/or boundaries as far as guests and parties are concerned.  In addition, a policy such as this could also result in a significant number of tenants being evicted due to an accident or mistake that might occur at no fault to the tenant even though it occurred at his or her apartment.  Therefore, because there exists too much opportunity for innocent misunderstanding, the tenant should not, as a matter of policy, be evicted the first time this type of conduct occurs.

Q5:  Student Answer #1: In question two, we argue that Tim's party does not fall under the violations listed in 83.56(2)(a) because the disturbance was not continuously unreasonable, reckless, or with an intent to harm the property.  From a policy standpoint, it seems unreasonable to allow the landlord to evict for a violation that was so easily curable and not recurrent.  Because the disturbance was easily curable, did not harm the property, and was not recurrent, the party is not like the violations in 83.56(2)(as). Arguing for Linda is more difficult.  In question three, we pointed out that the party was at once disruptful, coupled with a strict interpretation of the statute may lead to Tim's eviction.  Practically, eviction seems like quite a jump as Tim never violated the lease before and the party's disturbance was immediately stopped.  The policy argument for Linda is partially dependent on what type of apartment complex she is running.  It is unlikely in a college town with usually a tight housing market that student residents or any other resident would more out on the basis of a single disturbance.  Overall, Linda's push for eviction is extreme because the disturbance created no damage, was not repetitive, and was easily curable.

Q5:  Student Answer #2:  Linda seems to have a stronger argument in this case because of all the responsibilities and obligations that flow from the landlord-tenant relationship.  Linda carries a duty to insure the safety of all tenants, as well as guarantee them peaceful enjoyment of their leased premises under the implied warranty of habitability.  A party is an example of noncompliance that could potentially pose major damages to the property, to the tenants, and to guests, all of which the landlord could be held responsible for.  One consequence of holding a landlord liable for so many things is that landlord must take extra precautionary measures to protect themselves.  Linda is simply doing what she must to ensure to the best of her ability that she will not be sued.

Q6:  Student Answer #1: If Linda found that there was damage to some of the common areas of the apartment complex or damage in Tim's apartment that occurred as a result of the party this would strengthen her current arguments for immediate eviction.  According to section 83.56(2)(a), if there was some damage or destruction to the landlord's property, caused by a tenant's actions, this would fall under the reasons listed by this section of the statute as grounds for immediate eviction.  If there was damage to the landlord's property this fact would not only lend strong support to the argument that the disturbance was unreasonable, but damage alone would be grounds for immediate eviction.

Q6:  Student Answer #2: A fact that would help Linda's legal position would be if Tim had furnished alcohol to minors.  Considering that the party was attended by college age students it could be easily assumed that there was underage drinking that took place on the premises.  Linda could show that Tim not only acted in an unreasonable manner but also broke the law by allowing underage persons to consume alcoholic beverages upon his premises.

Q7:  Student Answer #1:  If it could be shown that Tim's party was not disturbing the neighbors until two of his friends showed up drunk, that he asked them to leave, that the friends started creating a disturbance to which the neighbors called the police and the disturbance was abated after the arrest of the two drunk friends, then his legal position would be strengthened.  In this scenario Tim is attempting to control the situation and is being sensitive to the rights of the neighbors, but causes beyond his control are responsible for the disturbance.  If this fact could be established then it would seem completely unreasonable for the Linda to punish Tim.

Q7:  Student Answer #2: An additional fact that would be helpful to Tim would be that the apartment building was located between two fraternity houses near the UM campus.  It can be assumed that an apartment building adjacent to fraternity houses would have to tolerate a higher noise level as opposed to one located in a strictly residential neighborhood.  Tim's use of his property during the night of his party would not be inconsistent with the use of the surrounding property (the frat houses).  Tim's legal position would be facilitated because his actions were clearly within the acceptable norm of that particular neighborhood.

(b) Answers to Fact Pattern as Short Final Exam Question 
Student Answer #1:  The landlord will argue that the noncompliance was of a nature that he should not be given an opportunity to cure it under 83.56(2)(a).  He would argue that this party was a destruction of the property or a misuse by an intentional act

(1)  destruction:  The landlord could say any loud party does damage to the property and should not be given an opportunity to cure. Tenant's response:  There is no evidence of destruction.  The states use of this word is meant to cover defacement or actual physical damage.

(2) misuse by intentional act:  The landlord will argue that this is a misuse of the property.  People are supposed to live there, not have loud parties and it was clearly intentional--who could have such a loud party unless it were on purpose.  Tenant's response:  It's my property.  Having parties there is a normal use of property.  Or, I didn't do it on purpose.  They just showed up--it got out of hand, it wasn't intentional.

The tenant would argue that this was a one-time event that he should be given a chance to cure.  He would equate it more with permitting unauthorized guests or failing to keep the premises clean and sanitary-events, like this, that can be easily fixed and if behavior changes, will never happen again.

Given property law's general respect for the rights of people in possession of property--the tenant has psychic ties to property, he probably put some effort into fixing up the apartment suit his needs--I expect they would favor the tent in this matter.  The landlord may not terminate the lease under 83.56(2).
Student Answer #2:  The landlord would have to argue that the party was similar to the listed items of noncompliance in (a), which do not require him to give warning.  First, she could argue that a loud, all-hours party in a residential neighborhood is misuse of the property.  Certainly, it is an intentional act of T, or at least a continued unreasonable disturbance ("unreasonable" evidenced by arrests and complaints; "continued" because lasted long enough for cops to come.)

Second, the party is not like the list in (b), which requires giving an opportunity to cure.  The party is unlike parking on a lawn, or keeping the place dirty, in that others are not harmed (as was the case with the party).  Also, since it would be difficult to "correct" the damage, there is no reason to give T the opportunity.  Therefore, all she has to do is give T 7 days notice to vacate.

T probably has a better argument.  He would counter the landlord's first argument by examining the statutory language "misuse" is in context of permanent physical damage, as shown by misuse following "destruction" and "damage."  A party, as not physically damaging anything, does not fit into this category.  Further, although the statute does not limit the list to those three possibilities, it is reasonable to assume that a similar limit on only physical harms applies, based on the examples given.

Next, since the harm from the party wasn't (2) intentional (he wasn't arrested for the problem--it was his friends) or (2) continued condition (only happened once), there doesn't seem to be a good reason for the party to be classified under sec. (a).

On the other hand, there is good evidence that T's party falls under (b), as a temporary condition like a messy house.  It can be fixed (by not doing it again).  So he would have the chance to "cure" the problem.  So the landlord shouldn't be able to evict immediately.
Review Problem 2B (Additional Resident & 83.56(2)) 

 (a) Professor's Comments: We did two similar problems in class in 2013 using this statute and I provided a structured analysis (literal/comparative/policy) to use to decide whether to apply (2)(a) or (2)(b) to particular conduct.  However, many exam answers read as though students had never seen the statute before and very few students used my suggested structure.  Instead, a lot of students made arguments  that  either misread the statute or were not really responsive to the Q.
(i) Doing the “Challenge": The problem asks what remedy is available under §83.56(2), which effectively is asking you to decide which part of the statute applies.  As you should expect, I designed the problem so that there were serious arguments both ways.  The conduct here, unauthorized residence,  is similar to, but arguably more serious than the "unauthorized  guest" explicitly listed in (b), but the harm is less clear than the examples explicitly listed in (a).  Thus, your "challenge" was to muster as many relevant arguments as you could for both interpretations of the statute and, ideally, to discuss which set of arguments was stronger. Unfortunately, I saw a lot of arguments that did not really address whether unauthorized residence falls under (a) or (b), classic examples of failing to "do the challenge."
A.   T Did Not Violate  the Lease Provision:   Many students spent a lot of time on this, which was problematic for two reasons:
i.  The problem says LL "found out" that the boyfriend (BF) was violating the lease from another tenant, not merely that other tenant claimed that it was true.  This wording suggests that the info in question is true.
ii.   More  importantly, if T hasn't  violated the lease provision,  the question  makes no sense.  Even the right to cure only applies to violations of the lease or the statute; absent a violation, the 83.56(2) is simply irrelevant. Thus, even if you disagree with me about the significance of "found out," you should briefly have noted that LL needed to confirm that the lease provision was violated, then gone on to address what would happen if it was.

B.  The Lease Provision  is Not "Material" or Not "Reasonable":  The quoted terms apply to both (a) and (b), so again, these are arguments that the statute does not apply at all.  Plus (in light of  the  harms  discussed  below)  good  luck  convincing  a  court  that  a  landlord  requiring  an application for a permanent resident is unreasonable or that failure to apply is immaterial.
C.   T/BF  Committed   a  Separate   Offense  that  Literally  Violates  (a)  or  (b).    This information  does not help answer the question of whether unauthorized residence falls under (a) or (b).  Of course, LL can evict right away if BF has intentionally damaged someone's  property or if LL already sent a right to cure letter when T tried the same thing with her last BF, but that doesn't  tell us how to treat unauthorized  residence  by itself.   Similarly,  saying that BF might have  been doing  unauthorized  parking or making the premises unsanitary doesn't  help much. Those offenses by themselves fall under (b) but that doesn't  tell us what to do with this offense.

(ii) Relevant Harms:  The seriousness  of the violation depends in part on the harms it might cause to the landlord.  I think L's  strongest claim is that the application process allows her to do a background check on her prospective residents.  L obviously has good reason to exclude BF if he has a criminal record or caused damage at his prior residences.  (See Second Model)  If he has serious financial problems, he may drain money away from T and make it hard for her to meet her rent payments. In addition, if there is a fee for applying or for the second resident, than you could view this behavior as "theft" of the fee.
Several  students  suggested  that the eviction  for deliberately  violating the lease protects  L because other tenants will know that they can't  get away with similar violations.   However, in this respect at least, this violation seems no different than keeping an unauthorized pet in the apartment.   You'd  need to explain why there might be some greater threat to L from hiding BF than from hiding Fido.  (See 1st & 2d Models).
Some students suggested that there'd  be more wear and tear on the apartment, which is true. However, if L normally allows two people to live in the apartment, then this is not harm stemming from  BF's  failure  to apply.    Some  students  suggested  that the apartment  might only  be  big enough for one person or the building might be limited to women.   Both of these are unlikely but, if true, probably would provide independent reasons to evict T.
(iii) Suggested Analysis: Literal, Comparative, Policy 
A. Literal Arguments: Helpful to begin by checking to see if the violation is literally covered by any of the language  of the statute. If it is not, you then will move on to comparative and policy arguments
 1. 83.56(2)(a): Unauthorized residence by itself does not constitute "destruction" or "damage."    The first sentence of the provision  makes clear that a "subsequent  or continued" violation only occurs after the landlord has already given written notice of a similar problem, and there's  no evidence of that here.  Thus, the statutory terms in (a) most worthy of discussion are:
a.   "misuse":    Many  students  plausibly  suggested  that  allowing  an  unauthorized person to reside in your apartment is "misuse of the landlord's  ... property...." However, as we discussed in class, calling any violation of lease or statute "misuse" would destroy the distinction between (a) and (b).  There was room for a fairly extended discussion about what the legislature might  have  meant  by "misuse,"  including  comparing  it to  its  neighbors,  "destruction  [and] damage" and discussing the seriousness of the harms flowing from this violation.
b.   "by intentional act":   I assume the statute uses this phrase to distinguish between damage caused intentionally  (e.g., graffiti) and damage caused accidentally (e.g., backing your car over a bicycle you didn't  know was there).  You could plausibly argue that only intentional violations can result in immediate evictions.  Your answers showed a wide range of opinions as to whose intent might matter and how.
Note that normally in a criminal or tort context, "intentional" means that you intend to do the act in question, not that you intend to break the law or that you know the conduct is unlawful. The cliche, "ignorance of the law is no excuse" usually is true.  The BF is probably staying with T at her invitation, so the unauthorized residence would be intentional in this sense.  Indeed, the only situation in which T could unambiguously claim that her BF's  residence is unintentional on her part is if she was unaware he was living in the apt (e.g., if she were away for an extended period and didn't  know he was sleeping there and not just watering her plants twice a week.)
Many of  you  argued  that  the violation  should  be considered  unintentional  if T  was unaware of the lease provision or unaware of what length of time turns a guest into a resident or simply forgot about the need to have BF fill out an application.  I suspect a court will not be very sympathetic  to a tenant who claims ignorance of an explicit lease provision (although the first and third models made pretty good policy arguments about this).  I also think that, even though T and   BF   may  have  trouble   identifying  the  precise  moment   when  hanging-out-a-lot-and​ sometimes-sleeping-over becomes "LIVING TOGETHER" (and trouble admitting that it's happened), after some period of time, if BF is in the apt every night, L gets to say that he is really a resident. Similarly, I don't  think BF's  intent matters much; even if each morning he gets up convinced that today is the day he gets his own place, after 9 weeks his actual behavior is more important than his intentions.
2. 83.56(2)(b):   T should argue that BF is an "unauthorized  guest" and falls within (b). There  was room for  an extended two-sided  discussion about whether BF really fits  into this category after nine weeks, although none of the models spent much time on this. This is one of the places where you could usefully discuss whether an unauthorized resident really is different from an unauthorized pet (which usually is a permanent resident kept hidden by the tenant).
Many students also focused on the phrase "activities in contravention of the lease," often reading  it to mean that all lease violations fall under (b).  However, the introductory part of 83.56(2) makes clear that lease violations can fall under (a) or (b).  The sentence that includes the phrase also refers to violations of the landlord-tenant statute, suggesting that lease violations are not a separate category of offenses.
B. Comparative Arguments:  As we discussed in class, for these arguments, you need to characterize the examples in one or both provisions in a way that helps you draw a usable line between them.  Some examples that I liked:
· With violations of (a), the damage is already done & can't be undone (See 1st model). By contrast, violations of (b) are easy to cure/fix (See 2d & 3d models).
· Violations of (b) tend to be single incidents; violations where the harm is ongoing fall under (b).  (See 2d & 3d models).
· Violations of (a) involve damage or harm to property or to the well-being or goodwill of other tenants. (See 2dmodel; I really like the italicized phrase).
· Violations of (b) frequently are things the tenant is unaware of (1st model) or can be characterized simply as "mistakes" (2d model).
C. Policy Arguments:  Collectively you raised quite a few thoughtful ideas, including:
· Generally, the law disfavors complete  forfeiture of property rights. Although the statute does allow immediate forfeiture (eviction) in some circumstances, to further this policy, we should require a right to cure in close cases. (See 3d model)
· The right to select tenants is part of the (very important) right to exclude. To protect this aspect of L's  property rights, she should be able to immediately evict someone who tries to install another resident without L's consent.  (See 1st and 3d models).
· If T actively hid BF from L because she knew BF probably would not get through the screening process, we should punish this deception with immediate eviction.
· As noted above, sometimes the point at which a regular guest becomes a resident is not clear to either the tenant or the guest.  Different students used this uncertainty to support policy arguments for both parties:
o 
T could argue that the difficulty identifying the start of the residence may mean that neither T nor BF were really aware when it occurred, and thus it would be fairer to give them a right to cure.

o 
L could argue the ambiguity might cut the other way.  Suppose she gives T a right to  cure  and T  claims  that  BF is no longer  residing  in the apt.   If  BF then is hanging around a lot, how can L trust that he is not still living with T, given that the  couple  already  had  violated  the  lease  provision.    Rather  than  forcing  L constantly  to monitor  the couple for compliance,  it might be preferable  just to allow L to evict T in the first place.

b) Student Answer  #1: This  answer  earned  a grade of  9 for  providing  solid two-sided discussion of  all three  types  of  arguments.   The  student  didn't  see  what  I thought   were the most significant kinds of harms  from the violation, but made some very strong policy arguments.
Literal Language:    In determining  which category this falls under, the first step is to look at the literal language. In (a) It would be helpful to determine if T's boyfriend (BF) was causing any damage. Here, it is  not  clear  that  BF  is  causing  any  damage,  or  that T  is causing  the  damage  by having  him  there. However,  L might argue that T and BF has caused damage because T's BF presence on L's property is arguably a violation of L's  right to exclude.. This goes all the way back to Jacque. Even though there is no  physical  damage,  damage  might  have  been done  emotionally  to  L [because  . ..]. Also,  BF could possibly  be a disturbance,  but there are no facts to support it. When most people think of damage and disturbance,  people think of actual destruction of the property, not this. Also, the lease clearly stated that no person could live in the place without L's explicate approval. Here, BF has been and is living the the place for 9 weeks. This is clearly a misuse of L's property [because .. .].
In (b)  it clearly states that having unauthorized people over is a violation that can  have a chance to be cured,  but  (b)  seems  more  like  having  them  over  a  few  times,  and  there  is no  indication  if BF  is unauthorized to visit, he just cannot live there, and 9 weeks seems to be like living there.
Comparing  (a) and (b): The things that are listed in a, are things that have already been done and not reversible.  Damage, destruction,  and misuse can be repaired, but the act has been done and cannot be reversed. This as mentioned goes back to Jacque. If BF caused emotional damage, very hard to reverse.

The things in (b) however, are things where that tenants often do not know a violation occurs. [good idea; tie to list in (b)needs more defense].  Having a BF stay with you could fit in this category. A lot of people  have visitors,  and depending  on where this building is, sometimes  BF's sleep over every night even if they are not living there. This is especially true in college towns.
Policy:  An argument could be made that having a boyfriend over really does not cause harm. Do we want a society  where if a BF stays with you for more than a certain number of weeks, there is a chance you could get kicked out right away, especially as most people would not necessarily know this is a violation. What  happens  if the BF was on a long vacation, or had no other  place to go so he had to be taken in otherwise he would have been homeless. It is highly unlikely that we want a society where someone could be evicted without a warning for doing a good deed.
At the same time, T clearly violated the lease. The provision said no one could live there without the specific approval of the landlord. T should have known of this provision because it was in her lease. If we allow people to get a warning before being evicted in this circumstance,  it is very likely that people will try to pack as many people in a place at once until they get caught. This would probably be especially true in lower income and college communities  because they would try to knock down the rent as much as possible.  By giving the Ts a second chance, people will take advantage of the system in hopes of not being caught.
(c) Student Answer #2:    This  answer also earned a 9 and raised a lot of useful  ideas, including the security/safety concerns.   The student also made two sided arguments  of all three types, but I thought  a few were a little overstated. Although I normally don't like answers with one party's arguments separated from the other's, there was a lot that was strong here.
No right  to cure:  83.56(a) states that the tenant should not be given an opportunity to cure if she misused the landlord's property by an intentional act or a subsequent or continued unreasonable disturbance. Tracy should  not be given the opportunity to cure her mistake because she has INTENTIONALLY misused Liza's property. Tracy presumably knew that she wasn't allowed to have her bf live there unless he signed a separate agreement because it was stated in a provision in her lease. Therefore, it is fair to say that her violation was intentional.

Further, giving Tracy the opportunity to cure her mistake may be sending a bad message to the rest of the tenants. First, it's already apparent that at least one other tenant knows about Tracy's bf because it was another tenant who reported the issue. Therefore, it isn't inconceivable to believe that other tenants are aware of his presence either. The message L would be sending to the other tenants is, therefore, that as long as I don't find out about it you can have your significant other stay on the premises without signing an agreement;  but if I do find out, then you get the opportunity to kick him/her out before you will be evicted.
The  right to  cure  is centered  around  things  that are more commonly  classified  as  mistakes. Parking in the wrong spot, or having a guest over on a certain occasion are innocent mistakes that are more  a  one-time  offense  type  of  mistake.  However,  because  Tracy's  act  was  intentional  (thus  not innocent) and because her bf has been staying there for 9 weeks, this could not be classified as a one-time mistake. It's one thing to have an authorized guest stay the night; it's another to have your bf spend over two months at your residence.

Lastly, Liza has an interest in knowing who will be living at her premises out of her own security interests,  and so allowing her tenants to circumvent this issue without the ability to evict immediately would be jeopardizing  her own safety, as well as the safety of her other tenants. If someone's  living at your place, but not willing to just do a little rental agreement, that suggests that that person is sketchy, has a criminal history, and ultimately would not be a responsible tenant. Liza has a right to eliminate all this at the outset.
Right  to cure:   The  language specifically  says  unauthorized guests are of the nature that you get the ability to cure. Tracy's bf is an authorized guest. The amount of time he has spent there shouldn't matter because "a subsequent or continued unreasonable disturbance" should be read as meaning that if you get a warning from the landlord, and then you continue to do the same violation, you will be evicted. There has been no initial warning, so there is no "continued" or "subsequent" disturbance.
 It would be different if the bf had damaged the property, been loud and drunk to the detriment of the other  tenants,  or  committed any  other  kind of  serious  inconvenience  to  Liza.  However, there  is  no evidence  of any of this. No right to cure should be limited to violations that actually cause damage or destruction   to  the  property  or  to  the  goodwill  and  well being  of  the  other  tenants.  [Very nice characterization]. Simply having your bf live at the apartment isn't causing any of the permanent, "destructive," problems set out in (a).
Also,  Tracy  should   be given  the  opportunity   to  cure  this  mistake  because  it is also  fairly  easy  to correct.  Just  have  her  bf move  out.  If she  doesn't  have  him  move  out  in week,  then  that  constitutes a "subsequent" disruption and she would  be evicted  anyway.  Her bf has already  been on the premises for 9 weeks and no material  harm has occurred  from what we know; why not give her any extra week to at least give her the opportunity to correct  her wrong.
Lastly,  having  her bf live there wasn't meant to cause any intentional  harm; she likely didn't want him to have to go through  the trouble  of signing  a lease and  whatnot,  or maybe  she just simply  forgot  about the provision  entirely.  Either  way she should  be given the chance to correct  her mistake.
(d) Student Answer #3:  This answer earned a grade of 8 for arguments that were smart but  not  always tied  tightly  enough  to  the  question.    The student  made  literal and  comparative arguments for each position and added a strong policy discussion.
Actual Language of Statute:
Guest: T may argue  that  her BF was an "unauthorized guest"  in (b)  & she should  have the right to cure;  however, L will  argue  staying  for  9  months  is  no  longer  a guest  so  doesn't  actually  fit  w/in  the language. Plus,  if he was there for only a couple  of days (a "real guest")  no reason to believe he would  be "unauthorized".
Intentional?  (a) requires  an intentional   act. L will argue T knew  that every person  living in the apt. needed  to be approved, yet, she permitted  him to move in any way. There are a few things we would likely want  to know:  is T's  bf actually  paying rent? Are all of his personal  belongings there?   If not, T may not have  actually understood that  him  being there  for so long constituted "living  there"  and therefore  didn't understand that he needed to be approval, pursuant to the lease.
More like A orB
Continuous Disturbance?     L will argue more like (a) b/c 9 weeks  is like a "continuous  disturbance" in  that  he  continued to  violate  because  he  never  got  permission to  live  there.  T  will  argue  there  was nothing  like a "disturbance" (unless  we find out there was a complaint  and that is how L found out he was living there).
Easy  Fix?   T will argue  that this  like (b)  b/c easily  curable:  he can move  out immediately or he can simply  fill  out  an app.  & await  to be approved.  L will say this is more  like (a) b/c the actual  harm had already  been committed- he moved  in w/out permission- and there  is nothing  he can do besides turn back time  that will fix that. L will also say that it is like (b) b/c it is the act itself which was the violation,  not the  consequences of the  action,  which  would  tend  to be more  like B. [This is an interesting idea that needs more development.]
Policy:  There  is a policy  interest  in protecting  Ls' ability  to choose  who  lives on their  property.  L was able to say  it was ok for T to live there;  by T letting her BF in, effectively taking L's right to choose.  On the other  hand,  there are other situations where the court denies to uphold L's complete  discretion  on who can  move  in. For  example, cannot  deny  consent  to sublease  based  on personal  taste (Funk). Perhaps  the same  reasoning can  be applied  here--  that  there  are  significant public  policy  concerns  that  sometimes override  property protection: also want to make sure that people can stay in their homes (in support  of b), especially if there  is a  housing  shortage  & finding  adequate  housing  would  be difficult.    Assuming  T acted  in good-faith, and didn't  purposefully violate the lease, a policy  reason  for saying the violation  was like b) is we fear  people may be evicted  for doing something they don't  know  is wrong.   Might depend  on what  types  of things  does  L ask  for  in the application-- is there  a true  purpose  for  it or  is it really just procedural? Does she ask for a credit  history?
�  Note that my sense of the most important topics changes with the facts of the problem, so it is not necessarily helpful to adopt the list from a prior year.  For example, unlike the Fall 2007 Shack problem, this problem doesn’t raise a question about comparing short and long term interests of the MWs. 


� The Florida statute also includes provisions requiring the owner to post rules about visits and allowing the owner to create and post reasonable time limits for the visits.  Some students referenced these rules even though I didn’t supply them.  I don’t think they add much to this problem anyway.  Presumably M is already within any posted visiting hours and D would have to post any new rules to make them effective. 


� As another old saying goes, just because you’re paranoid, doesn’t mean they’re not out to get you.


��  Many of you had what I call the “Napoleon Problem”:  Your discussions were a little general.
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