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1994 QUESTION III-A:  STUDENT ANSWER #1
OPINION:
The designation is not a taking.

Investment-back Expectation:  Was the investment with the expectation of return?  See Penn Central.  Brennan majority decision.  L Fails this test and therefore not a taking.  If the developer had purchased the property with the expectation to build, it would be a taking under this test.  However, here L did not purchase the property to build on the beach and her use and original expectation doesn’t change.

Means/End Test:  Is the method used by government necessary to accomplish a substantial public purpose?  See Penn Central/Brennan.  See also Andrus (where protecting eagles by prohibiting feather sales okay.)  Here, protecting the DIBS is a substantial public purpose.  Concern about ecosystem food chain; mass medical benefits, preserving gene pool, aesthetics are all reasons for substantial public purpose.  Is the method used by government necessary to accomplish purpose.  The answer is arguably yes.  The only reason the DIBS are disappearing is because the beachfront is being developed.  By stopping development where the DIBS live is a logical reasonable way to preserve them.

Demsetz - Externalities suggest property rights must fall because of environment.

Commercially impracticable is not a sound argument.  In Andrus Brennan said “loss of future profits -- unaccompanied by any physical property restriction -- provides a slender reed upon which to stake a takings claim.”  In Andrus, the eagle feathers were not as commercially practicable, but still had some commercial value.  Here, the beach could still be used for profit.  For the facts present, it appears that beachgoers could be charged admission to the private beach.

The bottom line is that the beach is still in L’s possession, not the government’s, for any use L wants except for building.  More apt to be a taking if government actually invades land -- Brennan. Holmes while deciding Mahon was a taking, conceded that government hardly could go on if it had to pay for every change.  Here is one of those instances.

Government is justified in preventing nuisance:  See Brandeis’ dissent in Mahon.  “Restriction imposed to protect the public health safety or morals from dangers is not a taking.”  Here the DIBS engage in pest control eating sand flies and mosquitoes.  Without them we may have an outbreak of these pests, a public nuisance, needing government intervention.
Even the Libertarian Epstein and Rehnquist (dissent in Penn Central) agree that government regulation to control a nuisance is not a taking.

Can’t separate parts from the whole:  (See Penn Central majority/Brennan and Mahon dissent, Brandeis)  We can’t separate the beach front from L’s entire property.  It’s not what value is taken, but the considerable value that remains.

Reciprocity:  Although Brandeis argues in Mahon that it is not necessary in a nuisance regulation, it is still arguably present here.  L gets the benefit of saving the DIBs like the rest of the public, and she benefits from a better environment the DIBs provide by eating pests. {MF: this is weak}

No arbitrariness in designation:  Proper procedures followed by government to make L’s designation.

DISSENT:
The designation is a taking and should be compensated.  

Regulation for environmental reasons must be compensated/shared by the public.  See Epstein (libertarian view) and Rehnquist dissent in Penn Central (400 building owners should not carry whole burden in NYC landmark effort).  Here Luisa is expected to carry the burden and absorb a disproportionate share of the cost to preserve a species for the public god.  If the public wants the land for environmental reasons, the public should have to pay for it.

Commercial Impracticable:  Property ownership without right to build is not ownership at all.  See Mahon/Holmes dicta.  Just as the Coal Co. should be able to make a profit in Mahon, Luisa should be able to make at least some profit.  Here no building may be done--essentially no profit.

Sax argument:  Government is enterpriser.  Government should compensate because it is using L’s property as a refuge sanctuary for the DIBS.

Michelman Argument:  Even if it is assumed that the efficiency gains outweigh the costs, L needs to be compensated!  The settlement costs for one property are fairly low (compensation) compared to the demoralization costs to property owners through Florida.

Ackerman argument:  Ordinary observer would see that L’s property has been diminished to the point where it has be come a bad joke.  Like the island of South Carolina, if the average guy would see a complete building ban as unreasonable.

Reciprocity:  See Holmes, Rehnquist, Epstein.  L can’t build and her property value has gone down.  (Hers may have been the only property in the neighborhood that went down.  There is no reciprocity--therefore a taking.)

1994 Question III-A:  Student answer #2

Opinion:  I would find that the designation of Luisa’s land is constitutional from a taking standpoint.  According to the 5 tests set out in Penn Cent., she is not unduly being deprived of her rights to property.

Penn Central found that a physical invasion is more likely to be a taking.  In Luisa’s case, there is no invasion.  She only must do with the land what site intended to do from the beginning, namely use it as undeveloped beach access.  The government is no placing anything on the property.

Was there an investment backed expectation?  Although land is almost always secondarily purchased for potential investment purposes, this case in different.  1:  L claims she was going to build her retirement home on the parcel not to sit on it and for it to appreciate 2:  The 2nd parcel was only purchased for the purpose of having a quite walk to the shore.  3:  She was offered an extraordinary price for the property she refused suggesting her intent not to use the land as investment.  She is, of course, allowed to change her mind about selling, but she didn’t enter into the agreement for investment purposes.

According to Penn. Central and Sax the government should pay when it acts as a enterpriser.  In this case, the government is only limiting the use of the land, not taking it.  It is acting more as an arbiter between the DIBS and L.  There is some tension in that environmental preservation is a government-backed enterprise, but L’s rights are just being diminished not taken away.  This is not a “bad joke” as Ackerman would say.  She still has valuable interest in her property.

In Penn. Central, one of the plaintiff’s arguments was that it was singled out, that the preservation scheme was not equitable because it didn’t mark off an entire district.  This causes some contention.  On one hand, the government’s test for determining if a piece of property should be “designated” is very scientific, specifying a certain number of DIBS per space of land.  But the Salamanders could move, leaving land undevelopable and uninhabited by salamanders.  This would make L’s argument stronger that she is being “singled out.”

The Financial Loss created by the restriction is not overly burdensome.  Although L can try to claim that the parcels are two distinct pieces of property and that one has lost all of the value, this would be unfair.  The pieces of land are not like two commercial properties with separate buildings that sit on adjacent lots and are owned by the same person.  Here they are fully integrated, the second being bought to enhance the enjoyment of the first.  It would be like, say, a building built on two adjacent pieces of property has different rights for each half of the building.  This is simply not true.  L’s land must be looked at as a whole.  In this case the 2nd parcel, even if it can’t be developed, still adds value to the 1st in creating a seamless expanse.

As it was said in Penn. Central, one does not have the right to maximum return on their investment, only reasonable return.  In this view L has made at least a 1000% return in 14 years, very reasonable by any standard.

In a means/ends analyses, this is the most effective way of setting standards and doing the job.  Unless the government could place homing devices on each of the DIBS and track them along the beach, moving the designated are with it, marking lands as described makes sense.

Dissent  The majority overlooks a number of points:

One test is that an action be reasonably necessary to effectuate a substantial public purpose.  In this case is saving this creature which can’t even really be seen a substantial public purpose?  Doubtful.  There must be limits as to how much economic growth and development can be retarded by such insignificant species.  If the DIBS ate all of the sand flies or mosquitoes, or at least a substantial number, saving visitors to Florida many bites, then it might be a substantial public purpose, but not as such.

The 5th Amendment prevents the public from loading burden on one individual without compensation.  If none of L’s neighbors are affected by the designations, then she should not have to bear the entire weight of the restrictions.  So the public can come and try to see a creature they will probably never find.

Reciprocity of Advantage.  L receives nothing in return for her taken rights.  Unless all of her neighbors can’t use their land either, so that she can be ensured development--free walks down the beach she gets nothing in return.  Mahon, Epstein.

1996 Question IIIB:  Prof’s Comments

When we began discussing oil & gas in class, many of you expressed horror that oil & gas were divided up on a first come first serve basis, and expressed the opinion that it would be preferable to allocate them based on the surface ownership.  I was thus a little surprised that so many of you treated the statute at issue as though it was a violation of the most fundamental principles of the universe.  Many of you seem to have quickly decided you didn’t like the statute and its effect on the plaintiff, and then abandoned legal analysis for shrill denunciations of the provision.  Among other things, this is terrible exam technique.  I am highly unlikely to have put a question on the test involving a statute which had no plausible justification.  Some thoughts:

1) The public interest supporting the statute:  When we began discussing oil & gas in class, we laid out the high externalities caused by the first come-first serve system, including overproduction, too many drill sites, and wasteful drilling that reduced the production of oil/gas fields.  Preventing these externalities certainly would provide sufficient justification under the police power.  I had hoped you would remember the discussion of these issues that we had.  

In any event, the fair distribution of resources probably is a legitimate public interest in and of itself.  For example, when the government assigns rights to broadcast  on a certain frequency, presumably it is ok for them to consider “fairness.”  Similarly, when the government decides whether to allow copyrighting of material on the internet, presumably it can consider fairness when deciding how to allocate rights.  A number of you equated the “fair distribution of property rights” with socialism.  At least in this problem, that’s a little odd.  The major beneficiaries of this program will be very large landowners, not the public generally.  It may be feudalism, but hardly is socialism, to increase the property rights of large landowners.

2) Policy v. Constitutional Analysis:  As I said repeatedly in class, the job of a federal court reviewing the constitutionality of a statute is not to determine whether the statute is good or bad, but instead to determine whether it violates some particular limit on government created by the constitution.  Thus, policy arguments about the value of the statute are simply irrelevant unless you connect them to the precedent or tests about takings.  Many of you wasted lots of time laying out policy arguments about labor and investment that had no place in this analysis

As an aside, your labor-related policy arguments were often not very convincing.  Many of you said that without the first-in-time rule, nobody would produce gas and oil.  However, coal and metals are allocated on the basis of surface ownership, and they get mined all the time.  The miners simply negotiate with the surface owners for the right to mine.  The surface owners get more than they would under Westmoreland, but the minerals still get mined, because they are valuable to society.  (Coase in action).   Incidentally, a system where the person who does the hard work gets a fixed some and the profits go to the person who owns the property on which the laborer works is called “Capitalism.”

3) Application of Takings Tests:  One of the things I was looking for in your answers is that the easier arguments to make under Penn Central and Andrus are those for the government.  M makes at least a 250,000 profit on a 700,000 investment.  35% profit is a more than reasonable return on investment.  Andrus says mere loss of profits is a slender reed on which to base a takings claim, yet M has lost little else.  She can still use the property as intended and can make any other use of the land she desires.  After she claims her profit, she still has the surface to use and the drilling equipment to sell or reuse elsewhere.  

There has been an interference with her expectations, but those expectations were only investment-backed for $700,000.  This investment has been more than recovered.  Given the reasonable return and the lack of use restrictions on M’s land, it is easy to argue that the regulation is ok under Penn Central.

The harder position is why it would be a taking.  Indeed, the most challenging thing about this question was to try and figure out where the limits are on the broad Penn Central holding.  If you claim that the diminution in value is high, you have to distinguish Penn Central where the diminution was $1 million a year, in total greater than the one here.  If you claim that extractors are being singled out, you have to distinguish Miller and Hadacheck, where cedar owners and brickmakers were singled out.  You can certainly argue that under Epstein’s position it would be a taking, but you then need to recognize that the Supreme Court rejected that view in Penn Central.  Therefore, to adopt Epstein, you pretty much need to overrule Penn Central.  Its certainly ok to adopt that position, but you need to acknowledge that you are doing it.  The best answers I saw were the ones given in the second student answer below.

4) Overstatement:  Be careful about overstating your case.  Many of you argued that the property after the regulation was worth nothing or that M had no return on her investment.  Those of you who sincerely believe that a quarter million dollars is nothing, I would be glad to take it off your hands.  It is unhelpful to make overstated arguments.  You lose credibility.  If you want to argue that a 35% return is really not enough given the risks of the industry, fine.  But don’t suggest that being left with almost one million dollars in gas, land, and equipment is essentially complete deprivation of property.

1996 Question IIIB:  Student Answer #1:  This was clearly the best opinion.  It incorporates lots of good arguments.  The dissent is very quick and general, but a number of good dissent arguments were already laid out in the majority.
Opinion:  Given the substantial caselaw in this area, we find that the Equilibrium Supreme Court did not err, and hold that Loafing is a valid exercise of the police powers.  We base our holding on the following tests:

(1) Investment Backed Expectations:  In Penn Central this CT said that if an investor had purchased a property with a specific investment in mind and a law nullifies that objective, then the investor may be entitled to compensation as provided by the 5th Amendment.  Here, M clearly had investment in a gas field in mind, and the law did in fact severely limit her return on her investment.  But M’s mistake is that she purchased land after the Loafing Law took effect.  [Note:  This is a big assumption supportable from the literal words of the fact pattern, but unlikely.]  She should have changed her expectations accordingly.  The dissent argues that this is an unduly harsh result given the 24 hour difference in time and the assumed months of planning & pre-closing expectations of M.  But we find that diminution in value alone does not suffice to support M’s claim.  See Andrus (The destruction of one strand of the bundle is not a taking).

 (2) Purpose of the Regulation:  First, we must take a Kantian means/ends approach.  Unlike Hadacheck and Miller there is no nuisance claim.  The LOAFING law was not passed to protect public safety from brick dust or cedar rust.  Nonetheless, the regulation may still be appropriate if we take Sax’s spillover effect analysis.  Her the regulation stops externalities such as property disputes about taking away gas under the property of the winery, or transaction/negotiation costs between M and the winery to not drill (i.e., in M’s interest to make agreement with winery not to drill, or otherwise after they find out there is gas, they will contract an extractor).  In such a way, the government would be acting as an arbiter rather than engaging in business (Sax).  We are well aware of the dissent’s hammering of Mahon and White, and their claim that we “blithely ignore” pertinent case law.  As for Mahon, the dissent argues that even where there was a public nuisance claim, the company still got to keep its property.  We have 2 answers.  First, this court narrowed the holding of Mahon in Penn Central to the facts of that case.  Second, Mahon was decided on a very limited contract theory which is not evident here.  As for White, again the facts in that case distinguish it from this situation.  That case was decided on public policy grounds, that reinsertion was a laudable goal and did no harm to its property.  Here, the legislature has determined that the winery has a property interest, thus differentiating the cases.

(3)  What’s Left: As we decided in Andrus, a loss in economic value alone is not sufficient to claim a taking.  Though our libertarian friend Prof. Epstein & the dissent might disagree (only nuisance is sufficient reason to take land) the case law is clear:  as long as something remains then the regulation is not a taking.  See Hadacheck, Miller, Penn Central.  There are other uses for the land.  M could always develop the land into condos or a Museum or a cozy B & B.  Moreover, as the trial court found, M still will make a sizable profit from her deal.  Nonetheless, this analysis begs the question of viewpoint.  M and the dissent claim that the regulation is taking the whole property.  We think this is a myopic view.  The regulation merely limits some of the subsidence rights of Ms. M.  She still has full possession of surface and air rights.

(4)  Reciprocity of Adv.  We find it hard to determine whether the regulation conveys a reciprocal adv.  Certainly M would benefit if a neighbor of hers discovered an oil field than crossed her property.  But this finding is not evident.  This advantage is not inherently gained and thus does not seem to apply here. However, we also dismiss M’s discrimination claim that the law arbitrarily targets her.  The language is broad and affects the entire populace.

(5)  Cost-Benefit/Michelman (Mich):  Looking at Prof. Mich’s work we conclude that the efficiency gains and settlement costs are high.  The regulation requires only a simple scientific finding of the size of the field, and then applies a rudimentary mathematical formulation.  Though the dissent argues that calculating %’s under land masses is high, we disagree.  The trial court found no problem.  Moreover, the demoralization costs are low because those who directly benefit from the regulation by granting new property rights the regulation raises the happiness of some, though decreasing others’.  The net effect is probably to cancel each other out.

(6)  Ordinary Observer/Ackerman:  To the ordinary observer, this regulation would not appear to be a taking because M is not losing much.  The ordinary observer would probably side with the winery that its property was being unfairly siphoned away by M.  [This part of discussion of Ackerman is too focused on the regulation as a whole and not enough on what’s left] Therefore, the OO would believe that the law adequately compensates those property owners rather than turning M’s property into a “Bad Joke.”  After all, it is hard to imagine the OO thinking of $250,000 profit as a bad joke.

(7)  Coase:  Under Coase’s theory, absent transaction costs, both sides would negotiate a clear settlement.  The problem Coase’s theory identifies is the unbelievable wastes that such a scheme would entail.  The winery would be tempted to hold out where as M would try to be cheap.  This law resolves that dispute and saves money.

Dissent:  The majority misses the boat here.  The regulation does not have any important policy goal.  It only serves to discourage finding of gas and oil reserves in hopes that your neighbor will do it.  Moreover, it jeopardizes the 5th amendment guarantee to just compensation.  We cannot agree with the majority and we believe justice dictates a different result.  M was overly burdened by the regulation given the timing of her purchase and the magnitude of her purchase and the magnitude of her loss.  We should grant her exemption based the facts.  TIME.


1996 Question IIIB:  Student Answer #2:  The opinion in this answer is a little quick to conclude M should have been responsible for knowing about the statute.  It also contains some untied policy arguments.  However, it was one of the few answers to see that M might never have had any property to be taken, and one of the few to see the substantial policy points in favor of the statute.  In addition, it’s dissent contains the best arguments I saw for M:  that she would not have made the investment, if she had known of the return, and that she is being forced to labor on behalf of others to obtain her own property.
Opinion:  The legislature took clear action on 6/30/96 to effectuate a new standard of property in natural gas.  The act (LOAFING) was an exercise of the legislature’s superiority over the state’s court, essentially repealing the doctrine of first initiative, or control through extraction (Westmoreland).  The Loafing act was not retroactive; it only affected gas deposits which had not yet been acted on.  In this sense, it TOOK no property from owners.  It merely changed the allocation of unclaimed property in natural resources.

The basis for loafing is well-founded in precedent and law.  Property has traditionally been linked to the land through the doctrine of ratione soli (see Pierson dicta).  One’s interest in land is an interest to all that lies above or beneath that land, as long as it has not clear prior owner.  By apportioning rights to gas found on extracted after its extraction, loafing merely applies ration soli to gaseous mineral, just as this doctrine has applied to solid minerals for decades (or more).

The appeal at hand is a claim of unconstitutionality based on violation of the 5th Amendment’s “takings” clause.  A taking can only occur when the government has interfered with private property.  M never had property rights in the gas disputed.  Under the old rule (Westmoreland), she had not begun extracting gas and here had no property rights.  She began drilling 7/1/95, after the loafing act was effective.  More, she didn’t purchase any of the machinery until the date on which she began drilling (or possibly just before, but sentence from facts is ambiguous).  She should have known that loafing had just passed, and if she didn’t know it was her duty (as a potential member of the gas industry) to find out.

M will and does claim she did not know of loafing when she made her investment.  Even if there is no affirmative duty for her to find out about such regulation, she should have known of the act based on a reasonable person test.  A person in M’s circumstances (looking to invest in gas and a petroleum engineer) should have known of an act affecting the gas industry which was being facilitated by determinations of well formations and survey being conducted by engineers very similar to those in M’s profession.  Because a reasonable person in M’s position would have know of loafing, she can’t claim ignorance as a defense.  Because M never had a valid property right, we need not ask what’s left.  She gained rights on 7/1 and the basis of those rights is the constitutional regulation of the loafing act.

Beyond constitutionality, loafing is sound policy.  Acts like this prevent adjacent landowners from extracting gas too quickly in order to capitalize on a first in time rule.  Loafing prevents premature depressurization of gas wells.  Also, it encourages storage below ground (no need to race to extraction) which may support the preservation of a non-renewable natural and common resource.

Some will argue that there has been a sizable investment by M and the enactment of loafing is a taking of her expected return in that investment.  Even in light of this investment, the law of property is clear!  The Diaz brothers, through clear legislation, are entitled to a portion of the gas which lies on their land.  If M was permitted to extract as provided in Westmoreland, this would be unjust to Diaz who, by ownership of land and part of the well beneath it, should benefit as does M.  To prevent this injustice, legislature must choose between conflicting property rights and this has been justified by this Ct (Miller).  Even if we wish to protect M’s investment, the 10% labor fee will suffice as due compensation for her labor and industry.

Finally, we must recognize that most government action will interfere with some private uses of property.  (Brandeis dissent in Mahon).  To required compensation in all cases effecting property would result in government paying to do its job of policing for the benefit of all (Brennan in Andrus).  Because there is a great interest in protecting the valuable natural resources of our nation, this protection is accomplished by loafing and the loafing act is not a taking, judgment for Diaz.

Dissent:  M purchased land and equipment presumably before loafing and certainly before she learned of it.  She invested a great deal of money ($700,000) and expected to receive a healthy return on that investment (about $5 million).  After the act, she is left with less than 1/5 of this (<1 mil.).  This sizable loss based on government interference is unacceptable (Mahon).  The purpose of her investment was to reap large rewards.  She would not have brought the land and invested her time for a profit of only $250 K.

Further, M’s labor should be rewarded.  Diaz will not and did not intend to extract gas from its pool.  If M is the only one doing work, she should be benefiting from it.  [Untied policy argument.]  An extension of the labor argument deals with loafing’s compulsion of M to act on Diaz’s behalf.  She cannot extract only the 10% which is her rightful share of the total gas in the pool.  Whatever she extracts must be divided equally.  In this sense, she would have to extract every last bit of gas in the pool to get her rightful share.  Even under the loafing rule of ratione soli, her compelled contributions to Diaz’s is a taking of her legal right to property in the gas on the land.

The 5th Amendment protects M against government taking of her property.  Cases have permitted taking only when motivated by prevention of a nuisance (Hadacheck, public; Miller, private) or when there was reciprocity (zoning; arguably in Penn Central).  This view is supported by critical theorists (see Epstein) and should be adopted here to protect M and her reasonably made investment

1997 QUESTION  IIIC  PROF’S COMMENTS

Common problems: Seeing Major Issues:  Because of the factual finding that Nicole  will make a reasonable return on the two properties together, she is forced to make two arguments.  First, she must argue that the two parcels should be viewed separately.  Second, she must argue that the ADA interferes too much with her distinct investment-backed expectations (DIBE) in RC, and she is thus not left with sufficient value.  These are the two issues that should have been your focus. Many of you did not talk about the one-or-two-parcels issue at all, and many others made only a quick stab at the DIBE/what’s-left issue. Both of the student  answers do a good job keeping their eyes on these issues.


Many of you spent a long time discussing issues that would not be contested like the importance of the government’s purpose and whether the ADA is arbitrary.   Although these discussions weren’t irrelevant, they were much less important than the primary two issues.  Remember on exams that you want to spend your time primarily on those issues that will be most contested.

Reading the Question Carefully:  Many of you hurt yourselves by failing to read carefully.  The question says that the value of the club was not reduced to nothing, so it is unhelpful to argue that she has nothing left.  The question says that she will lose money if she tries to sell the property, so you shouldn’t argue that she can always get her investment back by selling the property.  On the other hand, many of you seemed to feel that you were precluded from discussing the one-or-two-parcels issue because the trial court treated the parcels as separate.  The trial court’s decision that she would make a reasonable return on the two parcels together is a finding of fact, and essentially unreviewable.  However, the trial court’s decision to treat the two parcels as one is a conclusion of law and the Supreme Court would be free to disagree.

Conclusory Application of Tests:  This question seemed to bring out a tendency to simply state results without analysis, particularly with regard to the application of the theorists.  It is not helpful aimply to announce that “Settlement Costs will be much higher than Demoralization Costs” or that “the government is acting as an arbiter.”   You need to explain why.

Arguing Both Sides:  Like the other questions, I strongly rewarded those who could see arguments for both sides.  Although the government probably has a stronger case here, Nicole has real arguments.  She at least has a good shot at convincing the court that the parcels shouldn’t be treated together.  Moreover, the amount of planning she did and the fact that the club was necessary for the deal at least suggest that her expectations were more distinct and more harmed than those in Penn Central.  Many of you barely wrote a dissent.  You need to go out of your way to make sure you prove to me you see both sides’ arguments. 

Common Legal Errors: Reciprocity is benefits flowing to the plaintiff from the fact that other people’s properties are restricted by the same regulation.  Thus, for the government to claim that there is reciprocity in this case, it would have to show that Nicole benefits from other businesses becoming accessible.  This is a very difficult argument to make.  One of you cleverly suggested that more disabled folks would be out and about generally because of the ADA and so there would be more business for Nicole.  THis is a stretch, but at least it demonstrates an understanding of what reciprocity means.  Many of you simply argued that she would benefit from increased business because of her own renovations.  This may be true to some extent, but it is not what we mean by reciprocity.


Nuisance is when the use of one piece of property results in harm to the use and enjoyment of another piece of property.  Both Hadacheck and Miller involved regulating land uses that created harm not just to people, but to specific parcels of land around them.  By contrast, if Nicole’s club is  inaccessible, it doesn’t harm any other parcels of land.  The fact that some people cannot enter may be unfair or inappropriate but it does not constitute a nuisance in the legal sense of the word.


Rehnquist/Epstein position:  Many of you argued points from Rehnquist or Epstein without acknowledging that the Supreme Court expressly rejected their position in Penn Central.  If yoiu rely on a recent dissent, you need to be clear that you are asking the court to overrule itself.  The second student  answer demonstrates how you might do this.

1997 QUESTION IIIC:  STUDENT  ANSWER #1: [This answer does the best job laying out arguments for both sides on the key issues; note that some dissent arguments are included and addressed in the majority opinion].

Opinion:  Affirm lower ct.  Whole:  Penn adopts Mahon dissent and focused on whole value, not piece of value in det. no taking.  Here, the focus in on the whole purchase by N of the hotel and nightclub.  The entire deal was memorialized in a single set of documents -- one purchase   However, as the dissent points out, there were two separate purchase prices for the two properties.  This is irrelevant b/c N would not have purchased RC on its own.  The only reason she did was b/c of its tie to BH.  Previous owners offered them to N b/c she was hesitant of purchase.

Diminution in value:  Sig. dim. not equal to taking (Penn) since focus on whole, significant dim. of both purchases is not sig.  Gov’t can regulate and it can have adverse affect on value (Miller, Hadacheck, Goldblatt) -- not a taking.  They can regulate most beneficial use of property (Hadacheck)  Here, gov’t w/ ADA is causing adverse affect on N’s nightclub and taking most beneficial use of her property.  But this is not a taking.  There is no adverse affect on BH b/c she renovated before ADA was enacted.  So the whole property overall is not even adversely affected.

Reasonable Return:  Penn still reasonable return on Grand Central Station after landmark designation.  Her, N will still have reasonable return of both piece after ADA.  She may even have reasonable return NC after six years.  In fact, her accountant assumed that the club’s popularity may decline and it may never cover renovations costs.  As Penn points out, profits cannot be accurately predicted and who knows, NC may be the most popular nightclub in its area and w/ N’s expertise it may pay off the renovations sooner than expected.

Loss of future profits not enough:  (Andrus)  Here, loss of N’s profits from nightclub is not enough to justify taking.  Moreover, Andrus destruction of one strand of bundle of property rights is not a taking; it must be viewed in entirety.  Here, she still has entire purchase and she also has other uses (see below).

Uses still permitted  Penn reads Hadacheck that it is important to focus on what is still permitted not what’s prohibited.  Here, she can still use as a nightclub, despite more cost of renovations for ADA.  However, as dissent points out there are not real limits on economic harm as in Penn like TDR’s and tax breaks.  However, this is not a focus because she still has use left (even if she didn’t use as nightclub should could open as another hotel, restaurant, etc. or find something else that wasn’t as expensive to renovate according to ADA’s standards).

Moreover, in Andrus, Penn, Mahon our court p’ted out “Gov’t could hardly go on if to some extent values incident to property could not be diminished w/o paying for every such change in law.”  Gov’t function would be no more -- gov’t couldn’t have ADA if couldn’t enforce.  However, dissent argues gov’t went too far.  We disagree.  Mahon can be limited to the facts of that case (essentially what Penn did) b/c it was a contract case, ct. wanted to protect out of pocket expense.  Here, N’s out of pocket expense is for whole property not strictly RC nightclub.  Moreover, Mahon majority had no value left, but here she still has some value left even if not nightclub -- can’t predict profits, esp. in nightclub area since they can be very popular and then go out of biz shortly thereafter.

District Inv. Back Exp.:  Penn held DIBE were important in deciding.  Here, N did not purchase NC on its own for an investment, like in Penn (did not purchase airspace above terminal w/ intent to build there 5 years ago)  She purchased b/c she wanted BH and they offered here NC as part of deal.  Had she purchased NC on its own (Penn insinuates) ADA reg. would be a taking b/c she invested in NC distinctly.  Here she did not distinctly inv. in NC.

Social Progress:  (Hadacheck)  NO taking of brickyard b/c it was for progress of L.A.  If ADA were not able to reg. for disabled persons, there would be no progress for disabled persons.  This is esp. important b/c in recent years ADA has focused more energy/$ on persons with disabilities and the public is not likely to dislike this move (Michelman demoralization costs will be low b/c public generally would be happy with this type of reg. so not like to settle).  Moreover, the public is not likely to think this is a bad joke (Ackerman and therefore no taking) or that it is unduly harmful (Ackerman -- not taking)  If the ADA could not impose restriction like these.  In addition, in Hadacheck, years of his experience as a brickyard was not defense and N’s years of experience in management is no defense b/c there would be no progress for persons with disabilities.

Sax: Gov’t as arbiter (Miller makes Sax law) does not require compensation when gov’t imposed reg. to cut down harmful trees.  Here, the gov is reg. for public interest (Miller -- police power allows destruction of property for public interest).  Govt is regulating for disabled persons b/c nightclub owners and hotel owners are not likely to do so on their own. [MF:Could be clearer here on parties to dispute the gov’t is arbitrating].

Dissent: It is a taking,.

Whole:  As maj. pts. out, Penn limits focus to piece as a whole.  Here, the focus should be on the RC nightclub by itself b/c it is its own piece of property -- has its own mkt. value (unlike in Penn where airspace does not have its own market value and more like Mahon where underground coal right was separate property right – state of Pennsyl. recognized as a separate estate).  Here, more like Mahon b/c NC is separate estate from BH and the purchase doc. indicates that in separate prices.  One purchase document is irrelevant because of the combination.  Moreover, she treated the two pieces property as separate -- she had different timetables for renovation and they were 2 distinctly separate concepts:  nightclub & hotel.

Dist. Inv. Backed Exp:  She intended to purchase as a nightclub and the ADA is interfering with her investment -- she distinctly intended to use as club.  Since ADA interferes w/ those rights, it is not imp. to look to the reasonable return (acct. predicts no payback ever) or uses still permitted (hardly use left b/c renovations would cost $ no matter what used for.)

Sax Gov’t as Enterpriser:  Taking for their own use and must comp. [MF:This is conclusory and should be fleshed out more.]

1997 QUESTION IIIC:  STUDENT  ANSWER #2: [This was one of the few answers to argue for a taking in the majority opinion.  Like the first student , it does some real back-and-forth on the two key issues.  In addition, it is one of the few answers that cited Rehnquist to acknowledge that it would have to change the rules to adopt the Penn Central dissent].

Majority:  We respectfully disagree with the court below and hold that the application of the stat in this case does constitute a taking that requires compensation.

We have most trouble with the fact that the majority below relied primarily on the assumption that the hotel and club together should be considered one bundle.  In Mahon, they recognized that since the coal co. contracted away the surface rights and kept the subsurface rights, that the “bundle” that should be considered is the coal co.’s right over subsurface minerals, since it was specifically reserved from the conveyance of surface rights, they then found that these were a taking b/c the regulation made the use of the bundle commercially impracticable.  Here, this court considers N to have 2 bundles of rights:  1 over the club, the other over the hotel.  This court then needs to determine whether either one or both of these bundles was made commercially impracticable by the regulation.

Although the dissent may note that the majority in PC stated that -- “taking jurisprudence does not divide a single parcel into discrete segments to determine whether right of 1 segment been entirely abrogated,” we are not falling victim to such folly here --  here, there are two parcels of land -- the club and the hotel, and the distinction is esp. clear b/c there were two diff. K’s, 1 for ea. parcel.  Therefore, this ct will consider the club as 1 bundle of rights, and we will focus on the elimination of value of that bundle.

In Mahon, the majority held that the regulation of the use of the bundle would make their endeavor commercially impracticable.  Here, the ADA reg. will make the club “bundle” commercially impracticable.  The lower ct. accepted as fact that with the regs, the clubs would have to operate for 6 years to recover the investment.  However, the lower ct. also accepted that clubs are usually no longer successful after 2 years.  Since this club will likely not be successful 2 years after it is opened, N will not be able to make a “reasonable rate of return of the investment.”

Using RIBE, reasonable investment-backed expectations, we can also support our holding that there is a taking -- for that particular bundle, the club, N made substantial investment in buying the club, with the reasonable expectation that she could make a return on her investment.  W this reg it will be impossible for her to make a return on her investment -- operating a club would not likely get her a return on her investment, and now, nor will selling the property b/c the market value has fallen.  N made a RIBE, w/ respect to that bundle, and since this reg prevents her from realizing a return, it is a taking.

Also, now that the composition of the ct has changed significantly since PC, we would like to adopt a facet of Rehnquist’s dissent in that case:  that one of the critical inquiries in a takings case is a determination of whether or not the burden of the reg. should fall on the public or an individual.  Here, the statute is for the welfare of a class of people -- handicapped persons -- and the burden of such an accommodation should fall on the public, not the individual.  Here, by compensation, the public could absorb the cost of  the accommodation to this class of people.  The compensation would offset the cost of the cost of the required features for the handicapped.

Here we also find Michelman persuasive, who stats that the gov’t should pay the lesser of the 2: demoralization costs, or settlement costs.  Since the ADA covers the whole country, and affects anyone making a new building or renovating an old one, demoralization costs would be high b/c no one would build new buildings/renovate.  The settlement costs are relatively small to such wide sweeping demoralization costs.

Dissent:  The majority errs in considering the club separately-- N clearly considered the club and the hotel to be 1 bundle b/c each parcel would rely on the other for success, and N planned to benefit from the economies of scale from 2 properties through saving in advertising costs.  To say that they are separate bundles b/c they were conveyed in 2 separate deeds misses the point -- they were considered to be one investment by N.

Also, the majority states that since the market value dropped, and clubs usually are not successful after 2 years, that it would be impossible to make a reasonable return on her investment, no so, there are many other business that she could start on that property -- takings compensation is not an insurance policy for the unimaginative.

We find Sax more persuasive here, this is gov’t acting as arbiter -- the gov’t is arbitrating between physically disabled who should have access and investors who do not want to spend money on such access.  The gov’t should not be required to compensate for arbitrating.

2003 Question IIIG:  Professor’s Comments

Overview:  The answers to this question were surprisingly weak.  First, many of you did not study this material sufficiently.  You collectively made lots of mistakes as to the meaning of cases and doctrines. Frustratingly, you collectively frequently repeated many of the legal mistakes and test-taking gaffes that were outlined in the comments on the last two years’ exams.  In addition, relatively few of you made serious attempts to address the parts of the problem that made it different from the prior cases.  I was hoping for some two-sided discussion of some or all of the following:

(1) Should the two parcels be treated as a single unit when they were purchased separately and used for different purposes but were used as part of a single business enterprise?

(2) Can you have a takings claim regarding Parcel 1 where the state’s regulation is only limiting the use of Parcel 2?

(3)  Is the $10 million offer from Club Med relevant to B’s claim?

(4)  Does the state get less leeway to regulate property if the state’s purpose is not directly related to the health and safety of human beings? (i.e., how far does Andrus go?)

Common Problems

(1) Carelessness Using Cases and Legal Tests:  Many of you made a lot of basic errors in your arguments, which suggests you did not study the materials carefully enough.  Common errors included overstating or inverting legal tests (caselaw suggests that if there is reciprocity, there will be no taking.  That doesn’t mean that where there is no reciprocity, there automatically is a taking.).  Other common errors:


(a) That B can look at sea turtles does not constitute reciprocity. Sharing a benefit with the general public is not reciprocity. Moreover, B was not the intended beneficiary of the statute.


(b) After Mahon, you cannot argue that any regulation enacted pursuant to the police powers is not a taking.

(c) No case we read says that there is no taking if the benefit to the public exceeds the harm to the landowner.  If that were true, local government probably could seize houses to build a school because the benefits of education exceed the private harm.  

(d) Miller holds that you can destroy one kind of property to save another.  It does not hold that you can destroy public property every time you can claim a strong public interest.  Similarly, Sax’s arbiter generally is arbitrating between two landowners, not between a landowner and the general public.

(e) A nuisance involves harm to someone’s property rights.  Interference with the reproduction of wild animals would not normally be considered a nuisance.

(f) Ackerman’s ordinary observer focuses on what’s left, not on loss in value.  Here, you might have an argument that P1 fails the bad joke test because B has a set of buildings that have no remaining commercial use, but probably most people would not say that if their property was still worth $100,000 that it had been taken away from them.  

(2) Cabbage (Correct But Inefficient Passages):  As was true in 2001, many of you spent too much time stating in many different ways that B was not left with zero.  This is true, but, if you are arguing there is no taking, you need to respond to B’s likely claims, which are that, given that the health and safety of humans is not at stake, (1) Parcel 1 should be looked at by itself and it has been diminished in value too much; or (2) the two parcels together have been diminished too much from the $10 million offer. 
 (3) Conclusory Assertions: As is often true with the Takings question, many of you offered a lot of undefended conclusions like the following:

· The demoralization costs clearly will be low here.

· Here, the government is acting as an arbiter so they need not pay.

· The ban on surfing is reasonably necessary to a very important public interest.

· The statute interferes greatly with B’s investment-backed expectations.

Each of these is potentially a useful point, but each needs some more defense before you can assert it convincingly.  

(4) Arguing with Problem:  A significant number of students made arguments that effectively questioned the facts I gave you.  This is not a good use of your time.  You are unlikely to be focused on what I consider the key issues if you are busy explaining to me that my problem is wrong. One common example:  The problem says Parcel 1 is commercially useless; you should not argue that there will certainly be some commercial uses available, or that eventually it will be profitable.

(5) Miscellany:

· When a problem has more than one parcel, you need to be very clear about which you are referring to in each argument (P1 alone, P2 alone, both together).

· The $100,000 increase in value for P1 + P2 might be a reasonable rate of return for three years given that B has also received profits for two of those years.  Moreover, no case we have suggests that you can get compensation when the property value has increased.

· In assessing P1, you presumably have to include both the value of the land and the value of the subsequent improvements, since together they constitute B’s total investment (treat as though he bought land plus buildings for $1.5 million unless you explain otherwise).

· Nothing in the problem says B is the only owner who loses from the statute; the ban applies to the whole island, not just B’s land.

2003 Question III:  Student Answer #1:  I thought this answer did the best job of addressing the hard questions.  It shows good understanding of the cases and of the problem.

Majority:  One lot or two? The issue here is whether the lots should be treated as separate or as one prop. bundle. In Mahon, the court treated subsidence rights of the mining co. as separate and found a taking when that prop right was taken away. Here we have distinct lots and not parts of one like in Mahon. The lots were purchased separately, at different times, for different purposes, which suggests that they should be treated separately. However the lots here were also operated in tandem as part of one business with Lot 2 being the surfing attraction, & Lot 1 making a profit from them Lot 2 being an attraction. Both were owned by one person with the money going into one pocket.

 
The Mahon opinion can be distinguished from the current situation b/c there was a contract prior to that regulation that reserved the rights of subsidence to the mining co.  Presumably, the surface owners paid a discount on their purchase of surface rights, b/c they knew eventually the land will be collapsed. Therefore the risk of collapse was assumed by surface owners & mining co was undercompensated for transferring that risk. Later when a statute tried to take away the previously contracted for rights, it was found to be a taking b/c the mining co. was under compensated in the contract and it seems unfair for surface owners to derive a benefit without paying, for which they assumed the risk and presumably got a discount. 


There is no such risk allocation prior to the regulation here. The regulation came about from the rising externality of interference with reproduction of sea turtles. Since no risk was allocated & B did not sell any of his rights at a discount based on that risk, his distinct investment backed expectations were not as severely interfered with as in Mahon. Further, the report was issued late in 2002, and Club Med made their offer to B at the end of 2002. It can be presumed that B knew of the risk of the regulation and assumed it himself b/c he refused to sell after the report came out.


If only considering Lot 1, is it a taking? The value here was reduced from $1.5 mil to $100K. Further the business of "Surf Center" was no longer allowed. In Penn Central, the diminution of value of the air rights was substantially larger (in the millions, each year adding millions in lost rev), however the courts still find no taking. B can argue that in P.C. the court might have been influenced by the TDRs given to P.C. whereas here there are no such things. Further there is no reciprocity of advantage. However in P.C., while TDRs might have had an influence, the court did not make its reasoning depend on their existence. We read the holding in P.C. to allow a taking as long as there is a substantial public purpose which the regulation serves & that the reg. reasonably necessary to achieve that purpose.


The Court of Appeals argued that b/c this did not benefit humans it is not a substantial public purpose. The reg. here protects the reproduction of sea turtles, which are sacred to the native population of Hawaii. The general morals of the population would be adversely affected if their sacred animal becomes extinct. The legislature of Hawaii obviously deemed this to be a substantial public purpose b/c they enacted the reg. immediately upon finding out about the harm done to the turtles by surfing. Today, there is very high social awareness of environmental protection, especially when considering the protection of a sacred animal to native population b/c we do not want to repeat the treatment of natives on the American continent during the expansion & growth of the U. S. A. This is also similar to Andrus where an eagle was protected b/c it was a national symbol, and there it was found to be a substantial purpose. Restricting surfing is a reasonably necessary b/c it is that activity that interferes with reproduction. Therefore, we would reverse, especially since the value is not reduced to zero, like in Mahon (commercially impracticable = zero value).

Dissent: I disagree with the majority reading of P.C. where they ignored the value of TDR's implicit in the decision arrival in P.C. If a lot that B spent $1.5 mil on is now reduced to $100,000 by regulation that does not deal with a public nuisance (as in Hadacheck or Miller), I think reciprocity of advantage is necessary. TDRs served that function in P.C. & since this is not a public nuisance, I would affirm Ct of Appeals decision for lack of reciprocity. 


If a reasonable person sees this kind of regulation that reduces the value so much, shouldn't the gov't compensate to decrease the demoralization costs (Mich.) where there seems to be only one party covered by the regulation to settle with.  While it might be expensive (1.4 mil), it does not come with the usual ongoing admin costs, which usually preclude the gov't from settlement.  It is perfectly reasonable to collect some extra taxes from the population of Hawaii that loves this turtle to pay one business owner the value of his prop. rights taken away.

2003 Question IIIG:  Student Answer #2:  I thought this answer showed good understanding of the cases and saw a lot of useful points.  It was one of the few answers to see the possibility that the interest affected might fall into the Penn Central category of insufficiently reasonable expectations to constitute a property right.

Majority: The government's action is not a taking. The controlling case here is Penn Central where a govt. act to preserve cultural history not found to be a taking despite diminution of value of property.

Purpose: The act in this case has similar purpose-protection of a species that has cultural value to people of Hawaii, partic. Native Hawaiians, whose cult. history has suffered many insults already. The purpose may also be seen as environmental, sim. to govt action in Andrus, where act not considered a taking became necessary to preserve species which also serves as symbol of the U.S. If a govt. action is reasonably necessary to effectuate a subst. public purpose, then o.k. not to compensate (Goldblatt rule in Penn Cent). 

Characterization of Action: This act is not a physical invasion of B's property, but only a restriction of allowable uses. If not an invasion, courts less likely to find a taking (Penn Central).

DIBE: Courts more likely to find a taking if act interferes w/ distinct investment-backed expectations (Penn Cent.). In this case, B purchased Lot 1 with "vague notion" of building house when he retired. This expectation in not frustrated by government's act- B is still free to build a house on the property. The dissent argues that B's DIBE must include the $1.5 million invested after the property purchased for express purpose of developing the "Surf Center", which the act admittedly does frustrate by eliminating purpose for the center. However, this investment was not part of the purchase of the property right B acquired in 1990, and B assumed the usual business risk inherent in any enterprise by investing those funds. Moreover, the surfing area is not part of his property but was an amenity available to B's customers because of his proximity to it. This is not the sort of interest that rises to level of a property right- see Penn Cent. discussion of how courts treat navigable waters. B's complaint is largely about loss of ability to market property to guests for access to this amenity- a loss of profitability, and loss of profits is a slender reed upon which to hang a takings claim (Andrus).

ROI: A government action is not a taking if it allows property owner a reasonable return on investment (Penn Cent.). Taking B's property as a whole (P.C.), he spent $4.7 million to acquire the lots, which are now worth $6.1 million, for ~ 35% increase in value- certainly a reasonable return on investment. The dissent argues that we should not look at the whole property but only at Lot 1, as in Mahon, but dissent ignores the fact that in Mahon the property in question was specifically contracted for, not at all like the amenity B has used for free all this time and now complains of losing.

Nuisance regulation: Even if we were to accept  that B has a right to expect continued access to surfing on the island (which we don't ), govt. reserves the right to regulate those uses of property which are nuisances- that is which create negative externalities (Hadachek, Demsetz). In this case, surfing has been shown to be detrimental to future survival of a species of turtle which is an important part of Hawaii's cultural history. Where the govt. must make an inevitable choice to destroy one category of property rights to preserve another, it may choose to protect the one with the stronger public interest (Miller). The Legislature has done that in this case and need not compensate those whose property values are indirectly affected by this act (as in B) or even those directly affected because this is a case of govt.as arbiter (Sax) between environmentalists and Native Hawaiians (who need protection because historically not very powerful) and surfers and commercial interests.   Therefore gov't act is not a taking.

Dissent:  The majority applies Sax incorrectly to this case. Correct application would be that govt. must compensate where it has appropriated property either directly or indirectly for public use and created spillover effects that diminish property values. In this case, govt. act has drastically reduced the value of B's Lot 1 (treating property as separate parcel- Mahon) property from pre-act value of $4 million to $100K; the property is now worth 2.5% of original value. 


Further, the govt's act has certainly frustrated B's DIBE's - he spent $1.5 million to acquire and develop Lot 1 for a business dependent of the surfing industry and now cannot proceed in that business at all. This case is nothing like Penn Cent. in which the owner was allowed to continue using property for purpose in which invested money in it.


In this case, the purpose of the regulation is not one for which the police power can be properly exercised, welfare, safety, health or morals (Hadacheck), and thus act should be compensated. Just because there is a strong public interest in a regulatory property does not mean govt. can act without compensating-private property owners should not have to bear costs for public benefits (Mahon).


In this case, settlement costs low-there are not many property owners likely to be affected by regulation on little developed island. But demoralization costs likely to be high - developers will be loathe to invest in Hawaii if have no way to assume protection of their investments from acts of state legislature (Michaelman). Therefore, states act a taking and should compensate B for diminution of value to his property.  

2005 QUESTION IIIH: PROF’S COMMENTS

  A. What I Rewarded: Exam Technique

1. Including serious arguments on both sides of key issues (as opposed to having the majority and dissent each raise the strongest issues for that side while ignoring those that the other side raised).

2. Addressing the arguments raised by the lower courts, especially on the side that would need to refute them.

3. Comparing the facts of the problem with those of the cases.  

4. Understanding your role as a Supreme Court Justice, which includes 

a. trying to think about creating rules for future cases and not just resolving this case

b.  refraining from addressing state law policy issues that are not properly part of constitutional analysis.  

c. trying to deal with the cases as a group and not oversimplifying them by ignoring contrary ideas in other cases.

5. Arguments that accepted the facts you were given and didn’t overstate your case.  By contrast, some of you argued that the restaurant would be worth nothing after the regulation; you have no evidence to support this and it seems unlikely (sun won’t be a problem at lunchtime or after dark; many Florida restaurants with outdoor patios survive despite proximity to highways.  

B.  What I Rewarded: Major Substantive Areas for Discussion:


1.  One or Two Properties:  N’s lawyer would have argued that the effects on Lot 2 should be considered separately, so that the relatively stable value of the restaurant doesn’t work against her.  The state of Florida would argue that the two lots should be considered together, but that even taken alone, the interference with Lot 2 is not a taking.  The student answers contain a number of the key arguments on this issue.  It is useful to remember that the cases don’t resolve this issue very clearly.  Penn Central doesn’t address two adjacent parcels sold separately; Mahon doesn’t address separately purchased parcels that function as part of a single economic unit.


2.  Value:  Investment Backed-Expectations/Bargain Price:  One significant cluster of arguments revolved around what N lost and what she has left.  Most students identified the basic arguments on behalf of the state, but had more trouble identifying N’s best points.  I think the best set of arguments for N looks something like this.  

When N purchased Lot 2, it was worth $500,000.  Unless we treat this as her initial investment, she is being cheated out of the good business deal she made.  She then spent $500,000 more for mature trees in order to immediately achieve her objective of blocking the sun and traffic noise.  Her distinct expectation was to use full-grown trees to protect and enhance the ambiance of the restaurant and she backed it with $1,000,000 worth of investment.

If the regulation is enforced, the value of the lot will drop to $250,000, which understates her loss, because she will have to spend more money to achieve her DIBE in the ambience of the restaurant.  The value of her investment in the trees is completely lost and her present and primary use of the property is eliminated, at least temporarily.  The $500,000 lot she bought is now worth $250,000 less the cost of erecting new trees or a new wall.  If erecting the new barrier costs even half as much as planting the mature trees, N will have effectively lost her entire investment in Lot 2. Even if the court views the two lots together, it must take into account the additional losses that the restaurant will suffer until the new barrier is erected.   

The state’s responses include:

· Her investment-backed expectations should only include money she actually spent; she didn’t back her investment with the full $500,000,

· She still can fulfill her DIBE; the state only has barred one particular way of creating a barrier.  

· Miller did not require the state  to pay compensation from requiring that trees be removed.  This is a smaller imposition, since half of them can remain after trimming.

· The state should not be held financially responsible for her choosing a very expensive way to achieve her DIBE, particularly since the trees might easily have been destroyed by windstorms, lightning, or pests.  

· Lot 2 is still a valuable piece of land and the state shouldn’t have to pay compensation for business decisions she has made in connection with owning it. 


3.  Reciprocity/Implied Compensation:  The state has a plausible reciprocity argument here, but it needs to be framed carefully. N receiving the same benefits as all other citizens doesn’t sound like reciprocity.  To strengthen the argument, you could point out that N will receive the benefits of less power outages precisely because her neighbors are burdened in the same way that she is.  You also could point out that power is an especially crucial issue for a restaurant.  She almost certainly cannot operate without power and, if she’s open when some other restaurants are not, she will receive particularly strong benefits (similar to my argument about Penn Central receiving tourist income).  However, some of you tried to suggest that the state paying for the tree trimming was like TDRs in Penn Central.  This argument doesn’t fly because all of the losses described in the problem remain regardless of who trims.  If N had to do it herself, there’d be additional losses.


4.  Nature of State Purpose:  If you accept that this is a case where N’s DIBE is more strongly affected than in Penn Central or Miller, you need to discuss whether the state’s purpose is sufficiently important to permit N’s losses to go uncompensated.  You could have discussed several useful issues related to purpose:  

a) Nuisance/Noxious Use: The better answers showed the possibility of nuisance by laying out in great detail the harms to health, safety and welfare that can result from extended power outages.  Some then engaged in a discussion about whether an otherwise benign land use that can cause speculative future harm should fall into the same category as a land use like the one in Hadacheck that causes present serious harm.  Some of you pointed out that Miller also involved speculative future harm.  Some also noted that Penn Central purports to do away with any rules based on noxious use.

b) Comparison to Hadacheck:  As I suggested in class, Hadacheck is hard to reconcile with Penn Central’s simultaneous adoption of DIBE analysis and rejection of the noxious use idea.  You could usefully try to characterize what the case means after Penn Central and then apply it to this case.  The second student answer has some solid discussion of Hadacheck.
c) Choosing Between Two Conflicting Land Uses (Miller/Sax):  The state would want to characterize this as a Miller/Sax case, in which it is choosing one private land use (power lines owned by FP&L) over another (nearby trees).  However, N might point out that failure to trim the trees won’t inevitably lead to complete destruction of power lines, so the state is not forced to decide the way it was in Miller.  She also should argue that the regulation is not really designed to protect FP&L, but rather the entire public, so it would be fairer to see it as an enterpriser case.  A few of you did some nice analysis of whether this should properly be considered a Miller/Sax case.

d) Reasonably Necessary v. Rational Basis:   I had hoped you would take the opportunity raised by the lower court opinions to discuss whether the more rigorous standard mentioned in dicta in Penn Central should apply in some or all takings cases.  However, only a few of you even touched on the issue explicitly (the first student answer has a discussion of judicial deference that probably refers implicitly to this issue.).  You at least should recognize that the rational basis test will be met easily here, but the reasonably necessary standard would pose a much harder case.


5.  Other Theorists:



(a) Michaelman:  This struck me as an unusually easy Michaelman case.  Settlement costs would be quite high.  Lots and lots of people in Florida have tree branches within 10 feet of power lines.  To do the measurements for each tree and then to determine the consequent loss of property value would be a hugely expensive process.   Demoralization costs might be pretty low.  First of all, everyone is coming off of two bad hurricane years with fresh memories of the joys of power outages.  Second, the state is paying for the actual trimming.  Third, lots of people will be harmed a little bit, which is not the sort of situation that riles people up much.



(b) Ackerman:  If the Ordinary Observer were to look either at Lot 2 or at the two lots together, she is unlikely to feel like the state has “taken” anything.  N still has a valuable lot, on which she can build nearly anything she wants.  N still has a restaurant and can use Lot 2 to buffer it from the street.  However, if the OO were to view the trees separately, perhaps the OO would say it is a bad joke to say that N still has the trees (half of them dead; all of them severely trimmed; mostly not serving their purpose).  An interesting discussion might be whether an OO is likely to view the trees separately from the land.

C.  Common Problems:


1.  Opinion Structure:  Some of you structured your answers in ways that undercut the format you were supposed to employ.  Most importantly, both the opinion and the dissent have to reach specific conclusions as to who wins and the arguments in each need to support those conclusions.  If you include some of the dissent’s points in the majority, you need to refute them, rather than just leaving them hanging.  If you incorporate theorists’ arguments, they should be put to the service of the result that the opinion is defending (as opposed to being listed separately untied to either opinion.)


2.  Insufficient Defense of Key Arguments:  Many of you provided frequent unsupported conclusion, like “the regulation is reasonably necessary” or “this is too great a diminution in value.”  You need to get used to adding a “because …” clause after each conclusion unless it really falls at the end of an extended analysis.  


3.  Concepts Commonly Misunderstood:

· Penn Central says there’s more likely to be a taking if the government significantly interferes with DIBE. The resulting legal question is how much interference there is with the DIBE.  In Penn Central, where the DIBE was running a railroad station, there was no significant interference because Pc could still do that.  Many of you incorrectly framed the key question as “Are there DIBE?”  Usually, the answer to that question will be yes if the landowner purchased the land at some point, unless her only purpose was to hold the land for investment.  Here, N pretty clearly intended to use the land to protect the ambience of the restaurant.  This is a DIBE, but the regulation arguably doesn’t interfere because she can still use the land to do that.

· Many of you discussed whether this regulation was a good idea as compared to, e.g., burying the power lines.  This kind of analysis generally is not part of the cases we read, but rather is left for the state governments.  If you want to make an argument of this type, you need to tie it into some doctrine we studied (e.g., the reasonably necessary test mentioned in Penn Central.)

· Many of you cited Hadacheck or Mahon for the proposition that there is no taking when the public benefit exceeds the public cost.  While some of the study guides say this, I don’t think either case does. 

· Many of you talked about whether the primary benefit here was public or private.  This is a test that comes from Eminent Domain/Public Use cases like Poletown and doesn’t belong in an inverse condemnation case.  

· Miller did not weigh the value of apple orchards and cedar trees and hold that the orchards had a greater public importance.  Rather, it held that it was OK for the state of Virginia to make the choice of apple orchards over cedar trees where one or the other would have to be destroyed.

2005 Question IIIH:  Student Answer #1: I chose this answer out of several with similar scores because it probably was the strongest at providing serious arguments on both sides of all of the major issues as well as a solid dialogue about the importance of deferring to the legislature.    

Majority: This was not a taking.  We affirm App ct.

Part v whole:  We see lot 2 (lot once owned by J) and lot 1 (N’s original lot) as a whole.  N bought J’s lot to add onto her original lot.  The lots are touching and our used for the same business.  PCentral (PC).  We read PC to say if prop same use and connected than can be viewed as a whole.  By looking at prop as a whole, there would be no taking as there is not a significant drop in value and investment backed expectations are not greatly effected. 


N has argued that ct should look at two parcels as separate as ct did in Mahon bc N says she purchased as different times.  Thus N says she invested 750,000 in total into Lot 2 and now has value of 250,000. We do not find this argument as persuasive.  The land is owned by one person, N profits from them, the profits go into one bank account.  We do not read Mahon to say that N’s prop should be treated as separate and think N is overstating Mahon and see PC as clear authority for our decision.

Reasonable Return/investment backed expectations/Diminution in value:  N has a two acre property that we assume has gone up in value as is located in south Florida which has enjoyed a real estate boom.  Lot 2 is till worth what she paid for in 2004.  Lot 2 is smaller than lot 1 and as a result, the inv. backed expec. of N have not been greatly effected.  We think she can still make a reasonable rate of return at her restaurant as well as in her prop.  We read PC to say that a state action that decreases prop value, even substantial diminution, is not a taking especially when benefit public, if reasonable return remains.  (see also Miller).

Prior Use:  
Before RIPA, N could run restaurant.  After RIPA she can run restaurant.  Prior use factor in determining whether taking.  PC.  N argued that her use is greatly effected as customers don’t like view of street.  We feel she can put up wall or other block.  

Benefit to public/nuisance:  Fla. suffered bc of power outages following Katrina and Wilma.  We read Miller to say that the state may act when its effects will reap public benefit.  In certain cases the state may act to prevent nuisance.  We see the tree branches as a public nuisance that can effect the health and safety of public.  Following hurricanes, people and especially children are often killed and seriously injured when live power lines are damaged.  Tree branches major causes of knocking down power lines.  Even in PC the dissent conceded that the state could always act to protect the public.  N argued (as the lower ct did) that ten feet is unnecessary.  We feel the state legislature is better equipped (more time, more money, more experts) to make these decisions.  Moreover, A strong hurricane can blow branches a great distance.  There is no taking here as the PIPA act is in effect protecting the public’s safety as well as the economy of south Florida.  We see these two things as great public importance. Moreover, we know RIPA important to public bc Legislature passed it under intense public pressure...which represents will of people.

Physical Invasion:  We read the past cases of the Court to say, if physical invasion, would be obvious taking.  (PC)  We see no physical invasion in this case.  N must cut trees, which is similar to well accepted city codes that have prop owners maintain their prop (must cut grass in coral gables...and do all sorts of restrictive activities).  The state has not put anything on N’s prop, her use is not being interfered with to amount to a taking.

Dissent:  We disagree with Maj on two major points

Part v. whole/Reasonable return on investment: 
Just b/c property is close and even touching, does not mean one property.  (Mahon) N pays separate taxes on each parcel.  N holds separate title for each parcel, she also purchased at different times.  By looking at lot 2 alone, there has been an enormous diminution in value which prior cases have suggested was important factor to consider in taking related cases (PC).  Lot 2 is worth $250,000, a third of what she paid for and invested in ($750,000 = $250K + $500K) which is not a reasonable return on investment (especially in a Fla. Market...as the Maj has stated).  

Public Benefit: Just bc the legislature has over-reacted to the public hysteria as a result of Katrina/Wilma, does not mean the Court should accept this PIPA act and it burdensome requirements.  We reject this causation argument of how regulating the branches will protect the health/safety of public.  The public is well aware that following hurricanes, should stay in doors, and FPL warns the public not to touch down power lines.  PIPA does not protect the public (just like the Kohler act did not protect the public) and thus the prop owners it effects must be compensated.  Mahon
Conclusion: There has been a taking, the 5th amendment requires compensation, every time there is disaster (sept. 11th, flooding etc) we can not let gov’t act, destroy prop value and not pay.  Must set example now so in future, even if public pressure on legislature, states will not violate the constitution.  There must be restraints on what the gov’t can do, property rights can not be destroyed just bc of the public hysteria.  We are sensitive to the Floridians who suffered after Katrina/Wilma, also to the people who have lost loved ones bc power line, but these pressures do not change the taking clause as we presently view it.

2005 Question IIIH:  Student Answer #2: I chose this answer because I thought it had one of the strongest sets of arguments supporting the landowner and because of the nice work doing comparisons to the cases. 

Majority: There is a general rule that absent a physical use or occupation of property, there will be no taking found, regardless of huge economic loss, so long as some value remains.  See Penn Central. Nicole still has her land and restaurant (Hadacheck) and can still operate her restaurant and make a “reasonable return” (Penn Central).


The court in Hadacheck found there was no taking in order to protect the health and safety of the surrounding residents.  Although here, we are dealing with power outages, the purpose of PIPA is still for the public benefit, and indirectly preserves the safety of those who need electricity to survive (as in the case of people in hospitals and on life support).


In addition to the public benefit policy, Hadacheck mentions that the land owner is still able to make use of his land and dig out clay, he just now must find an alternative place to manufacture the bricks.  Nicole is not unable to use her land, she is just being asked to find an alternative way to accomplish her task of blocking street noise and sun.


Penn Central’s holding implies that there will be no taking found because the regulation did not interfere with existing uses or investment-backed expectations.  Nicole’s use of her restaurant is still there, and she still is making a reasonable return.  Further, her interests in the second lot were not clearly defined.  She bought the property for a bargain price and didn’t make the purchase for a specific purpose.  She brought in trees as a quick fix solution, and although she spent $500k on the trees, not much else was invested.  A reasonable ordinary observer would not think of losing trees as a big deal when compared with the ability of millions to have power after hurricanes. Ackerman.


This is an example of the government balancing two interests, as in Miller (VA chooses to protect apple trees over cedar trees).  Here, the two factors are trees and electricity.  Although the trees serve a purpose for some people (e.g., the customers at N’s restaurant), the value of electricity is much greater for the public at large.  In Miller the ct approved the state’s decision to support the interests of apple bearing (commercially valuable) trees over the interest of cedars which were used primarily for aesthetic purposes.  This court accordingly will allow Florida to choose the interests of FPL (which are commercially valuable, as well as helpful to the general public) over the interest of aesthetic sun-blocking trees.


N claims the trees are valuable for their sun blocking and noise blocking ability.  N should look into alternative ways of blocking the sun, instead of fighting to keep trees.  The cost of N to replace her trees with an alternative sun/noise blocker will be much less than the cost of rewiring all of So Fla’s electricity underground.  It would not be in the state’s best interest, nor the taxpayers best interest to waste gov’t funds in such a time and resource guzzling task.  N can even avail herself of the offer of the state to take care of the trees, at no expense to her.  Penn Central points out that the Π chose not to resubmit alternative plans to the decision-making board.  The court mentioned that the plans Penn Central submitted would destroy the architecture of the less intrusive design, their plans to build may have been approved.


In this case, the gov’t is merely acting as an arbitrator between people like N who wish to have, e.g., quiet shade at N’s restaurant and those like her neighbors who presumably wish to have power during Hurricanes.  When the gov’t acts as an arbitrator, there is no taking.  Sax.  In addition, by not having trees to damage local power lines, she (N) gets to have power to run her restaurant after hurricanes (Implied Compensation).

Dissent:  The majority rests on the assumption that the two plots of land and the investment in trees are all a whole.  I disagree.  The restaurant’s use and value are not at issue.  What’s at issue is the investment of the 2nd plot and the line of trees.  Separate purchases have the same effect as being itemized and listed separately on one K (see Mahon subsidence rights and mining rights are separated from surface rights- only surface rights sold to Π-Π unable to prevent ∆ from using mining and subsidence rights under Kohler Act).


Here, the investment-backed expectation of buying the 2nd plot was to restore the ambiance of the restaurant on the 1st plot.  While N does have many alternatives, she chose to spend ½ Million dollars on mature trees.  This was an investment-backed expectation in & of itself.  The Π invested $500K to buy mature trees, expecting that they would serve as ornamental (for ambiance) and functional (to block noise and sun).  It may be argued that her investments was speculation, however N has a right to expect that the trees can serve their function absent a natural disaster. N does not still have prop-trees gone.


 Also, even assuming the entire parcel is one whole, the value of N’s restaurant is decreased as a result of the loss of trees.  Unlike Hadacheck, she cannot take the restaurant and manufacture the food/ run the service elsewhere.  this is a substantial interference, as in Mahon, that may make the value of the restaurant “commercially impractical.” In addition, here there is no reciprocity.  N is being forced to bear a public burden not placed on many of her neighbors.  No TDR’s are even offered as mock-compensation (dissent in Penn Central).


This is not a balance, as in Miller, of two interests, but it is the gov’t taking property away for public.  Although electric company is private, it is “uniquely public in nature.” (case in prop).  The gov’t is not arbitrator.  The gov’t is entrepreneur, creating new right for elec. company to be free of tree branches.  This creation for public use is taking away rights of 2nd parcel.  

2006 QUESTION III-J: PROF’S COMMENTS

A.  Overview:  This problem was similar to an “eggshell skull” problem in torts, because a fairly run-of-the-mill zoning ordinance had unintentional and vastly disproportionate consequences on BU.  Looked at another way, this is the rare case where Sax and Ackerman probably come out on opposite sides.  If you focus on the purpose of the ordinance (as Sax does), it is a relatively uncontroversial attempt to curb literal spillover effects.
  If you focus on the Ackerman question (“Was the property in question ‘taken’?”), the answer is probably yes.  On the day before FRANC is enacted, the University owns the Whitney Lot and is planning a library; the following day, the Whitney Lot instead belongs to the Estate.  You don’t even have to rely on the bad joke test; BU simply no longer has the property.  Moreover, an ordinary observer might well conclude that the marginal additions to any floods do not make the library “unduly harmful.” Thus, at base, the question boils down to whether the government has to pay when an otherwise mild and useful zoning ordinance has a catastrophic effect on a particular property owner.



As is often true, you collectively tended to want to make the arguments for each side easier than they really are.  Thus, the pro-government side would argue that floods are the most significant health hazard in the universe (see Katrina & Noah) and anything the government does to limit flooding is OK.  The pro-landowner side would argue that FRANC does nothing useful at all, and so is arbitrary.  In fact, for each additional lot that FRANC covers, there’s probably a small benefit in terms of the extent of subsequent flooding, although application to any one lot will never make a large difference.  Thus, ideally, each side should address the regulation in these terms rather than pretending it is extremely helpful or not helpful at all.  



I rewarded students who did not overstate positions, who addressed the best arguments of each side head on, who addressed the issues raised by the lower courts in both the opinion and the dissent, who accepted the facts you were given, and who recognized that the broadest readings of individual cases are often limited by the other cases we read.  

B.  Major Areas for Discussion


1.  Loss of Property Value, DIBE, & Gift.  BU lost both the Whitney Lot and the attendant cash gift because of FRANC.
  While the scope of this loss certainly suggests that this regulation went too far as applied to BU, there are at least a couple of arguments to the contrary, even without looking at the importance of the purpose of the regulation.  



a.
Lack of Investment:  While BU had a “distinct” expectation that it could use the lot to build its main library, the expectation arguably was not “investment-backed.”  BU did not pay for the Whitney Lot. The small investment in preliminary planning probably was insufficient; as some of you pointed out, there was no guarantee the negotiations would be successful and there must have been a similar investment in the unbuilt tower in Penn Central.  BU might argue that given the way universities raise money, a long negotiation with a wealthy donor should count as investment.  However, to the extent Penn Central is trying to protect recent out-of-pocket expense, BU shouldn’t recover.



b.  Lack of Harm to the Value of the Lot.  In the cases in which the courts have found Takings, the regulation in question has greatly impaired the value of the affected property interest (destruction of value of lots in Nectow and Causby; destruction of value of mineral rights in Mahon).   Here there was no reduction in value of either lot.  Of course, if the state deliberately transfers property from one private party to another, it should have to pay for it.  But that’s not what happened here.  BU lost the land because of the peculiar contingent nature of its agreement with Whitney.  As several of you argued, it is not clear why the state should have to pay because BU failed to protect itself against the possibility of this kind of regulation.


c.  Related Issues. 
· Some of you argued that the relevant DIBE was that of the donor.  This is a clever idea, but since the donor’s estate gets all the land and money back, it’s hard to see that the DIBE has been substantially impaired. 

· Some of you argued there was no harm to BU because it never owned the lot in question, so there was nothing taken away.  As the wording of the problem tries to make clear, (and as you are learning this semester), at W’s death, BU actually owned the lot, but their continued ownership was contingent on their meeting the condition.  Because this is a technical Property issue, I didn’t count this argument against you, although you should have realized from the wording of the problem that it was possible to characterize what happened as gaining then losing the land. 

· As usual, some of you exaggerated positions on each side when assessing the value lost by BU.  For example, the loss of the Whitney Lot doesn’t mean that BU will never be able to build a library.  On the other hand, when determining whether there is a reasonable return on investment, Penn Central looks at the individual piece of land, not at the business enterprise as a whole.  Thus, you can’t write off the total loss of the Whitney Lot by arguing that the university as a whole likely remained profitable.


2.  Purpose & Means/End: As noted in the overview, like the regulations at issue in Euclid  and Miller, the application of this regulation to any given lot contributes a little bit to easing a large problem.  A flood zone is like a large bathtub with multiple drains.  If you block one or more of the drains, the tub will fill faster and fuller, and then it will drain more slowly.  Thus, paving lots in flood zones creates literal spillover effects, making every flood a little bit worse.  The interesting question is whether a regulation with this kind of effect can justify the kind of significant loss that’s at issue here.



a.  Nuisance:  Certainly you can characterize widespread flooding as a public nuisance. Euclid suggests that regulations that contribute in small ways to preventing nuisances are OK, although nothing in Euclid addressed a complete loss of more than $20 million.


b.
Means/End You have a finding of fact here that FRANC helps reduce damage from floods, (which implicate health, safety and welfare) so the rational basis test is met easily. It is much less clear that the substantial relation test is met, particularly since the County chose to apply the restriction only to new development.    



c.
Mahon argument re state’s interest: 

Some of you argued, reasonably following Holmes in Mahon, that there is no need to protect stupid people who choose to live in flood zones.  However, as the New Orleans experience suggests, the unpredictability both of hurricanes and of emergency gov’t services suggests that floods raise significant safety issues not present in Mahon.  Moreover, some poorer families may not be able to afford to live on more expensive high ground.

3.
Significance of Interference w Agreement:  Quite a few of you argued that, under Mahon, the application of FRANC to BU was unconstitutional because it interfered with the parties’ agreement and transferred rights back from one contracting party to the other.  This is a clever argument, although you can distinguish Mahon because, there, the legislature specifically intended to undo existing agreements.  Here, the interference with the agreement was not intended and arguably is more the result of the terms of the agreement itself than of anything the government did.  


4.
Implied Compensation/Reciprocity:  Everyone who does new construction in flood zones is subject to these limitations and they all will benefit from the limitations placed on the others.  This looks like reciprocity, although the fact that people who’ve already developed their lots receive the benefits without the burdens makes it a less reciprocal system than, e.g., Plymouth Coal.  However, the reciprocity/implied compensation here doesn’t necessarily help BU.  There is no evidence that any of BU is in the flood zones.  If it is not, once Whitney Lot is gone, BU receives no direct benefits from FRANC. 
C.  Common Problems:  

1.
Significance of Second Parcel:  In retrospect, I probably should have excised the second parcel, which caused a lot of confusion.  Normally, treating two parcels as one large lot is helpful to the government because it makes any loss seem smaller.  Here, however, because the Whitney Lot gets taken away completely, I’m not sure it makes the government’s case stronger to say, “Well we didn’t take that part.”  If a court is inclined to grant compensation for the loss of the Whitney Lot, it probably will do so regardless of the existence of the other lot.  



In any event, if you are going to rely on the existence of the second parcel, you need to make your reasoning clear.  Many of you, contrary to the usual practice, had the government argue that the two lots should be treated as separate and the landowner argue that they should be treated as one.  If you are going to take a counter-intuitive position like this, you need to explain carefully what you are arguing.  

2.   Arguments that FRANC is Arbitrary:  Sadly, despite numerous warnings, many of you spent significant energy arguing that FRANC was arbitrary (it wasn’t).  Here are brief responses to the most common versions of this argument.



a.  OK to Treat New Development Differently From Existing Buildings:  This is a rational distinction; it is much more expensive and inconvenient to rip up completed buildings.



b.  OK that Parcel in Flood Zone is Adjacent to Parcel Not in Flood Zone:  Flood zones are areas of low ground.  Around the edge of the flood zone are lots that are a little higher than those inside the zone.  The Whitney Lot starts at the edge of the lake and probably rises away from the water.  The facts suggest that the vacant lot is on the uphill edge of the Whitney Lot and may climb even more.  



c.  OK that FRANC will not Prevent Floods:  FRANC is a regulation aimed at limiting the harms from flooding.  It is rational in the same way that seat belt laws are rational:  they don’t prevent accidents but make the harm from accidents smaller.



d.  OK that FRANC Does Not Contain a Review/Appeal Process:  The cases that discussed reviews/appeals involved regulations that applied to specific selected properties (Miller; Penn Central).  The appeals were designed to make sure the selection process was appropriate.  Here, the statute applies to all lots in the flood zone and doesn’t raise the same concerns.  Moreover, there may be some process available here; the facts only say that BU isn’t eligible for any exemptions. 

3.  Exam Technique Concerns:  Many of you did not read this question carefully and based arguments on incorrect assertions of fact.  Many of you overstated your positions. Many of you made policy arguments unconnected to the cases or tried to balance the benefits of FRANC against its costs, which is the job of the legislature, not the Supreme Court.
2006 QUESTION III-J:  BEST STUDENT ANSWERS

2006 Student Answer #1

Opinion: Today, we affirm the Ct of Appls decision and hold there is not a Taking here.

Purpose:  In Takings cases, we analyze the impact on the individual ppty owner bringing suit. In Mahon, it was held that the reg, was a taking b/c it made the coal commercially impracticable to mine. Here, if we allow FRANC, then the U. will lose the gift completely and their value of that lot will be reduced to zero b/c they will no longer own it. The dissent urges us to adopt Mahon & conclude that there is a taking here. However, Mahon's facts are diff't then those in front of us b/c J. Holmes found there was no nuisance that the reg. would protect from. Here, there is a clear nuisance--> FRANC is designed to prevent flooding which can be called a risk to human health & safety (H&S). In Miller, the ct says in dicta that when public interest is strong in preventing a nuisance--> value can be completely destroyed & it still doesn’t amt. to a Taking.

DIBE: The U. itself didn't have any DIBE in the lot--it was Ms. Whitney that wanted the land use for a library. Thus, there was no purchase of land just for the building of a library. (Distinguished from coal co's purchase in Mahon). Even so, Hadacheck provides us w/an example of the ct allowing DIBE to be frustrated in the name of a more imp't reg. P.C. does nothing to limit this. So even if we allow that the hiring of H&H architects & the development of the plans for the library was DIBE, Takings precedents compel us to allow the reg. w/o compensation.

Value Left: The Dis. Ct held that the value of the ppty is not completely ruined, it just is with a different owner. While accurate, this is not the whole story & we must look to see what value is left to the U. This is the difficult question. And while it saddens us that a library will not be built on the U., Takings precedent has implied in its decisions over the years that even when value goes to zero. (Miller--see above) And today we must adopt that. When the public interest is strong enough, as it is in preventing flooding, (despite P.C.'s urging to look at harm & benefit as interchangeable--> ct finds today that harm to human H&S trumps most other interests), we must allow value to even go to 0. This decision, while perhaps extreme, is squarely in point w/Epstein's theory that when a reg. is acting to control a nuisance, it is not considered a taking even when the value goes to zero.

Sax: The gov’t is clearly acting as an arbiter. They are not proposing that the Whitney lot be used by the gov’t. Rather, they are acting to arbitrate b/w parties concerned w/H&S risks of flooding & those concerned w/getting the u. library built. Further, the gov’t is trying to control spillover costs (prevent ppty damage & allow rebuilding efforts to be accomplished quicker) w/their reg.

Dissent:  The majority misses the point today of Takings decisions.
Total Value Lost:  Not only does the reg. cause loss in planning, hope for the u., time spent negotiating w/Whitney. We think the ct is making a grave mistake & that Ms. Whitney is rolling over in her grave. The dist. ct has nothing to rest on when they say . Instead, the ct should reject the dicta in Miller, allowing ppty value to be diminished to be zero & hold that when a ppty has to be given up completely, this amts to a total taking & the gov't has gone too far. In Mahon, the maj. held that when DIBE go to 0=taking. The majority urges us to distinguish this decision from our facts today but we cannot based on P.C.'s focus on the reasonable rate of return & DIBE. P.C. says we must ignore the distinction b/w harm & benefit & instead focus on if the reg. creates undue harm upon the ppty owner, measured by reasonable rate of return & DIBE. Here, the DIBE are completely frustrated & the development's staff's long negotiation w/Whitney has a zero return where they thought they had a $28 million.

Bad Joke (Ackerman)/High DC (Michaelman):  An Ord. Observer would def. think this is a bad joke. One day you have a beautiful library designed and ready to be built to encourage education, a value ordinary observers hold dearly, and the next day the gov't removes the entire lot from underneath you. This is clearly
 a bad joke& thus, would lead to high demoralization costs (DC). The majority is making a large mistake today and hasn't correctly measured the DC. Acc. to Michaelman, where there are large DC, the gov't should compensate. We agree 100% w/the learned Michaelman. There will be large outcry over this & the faith in the gov't will suffer.
Mean/Ends Test:  The majority failed to analyze the question left open in P.C.: is this restriction on ind. ppty reasonably necessary to effectuate substantial public policy? While the policy may be substantial and imp't, this ct is reminded of Nectow today, the zoning law was upheld as const. in Euclid when applied to that pi's claim & to the general population but under the individual circumstances of Nectow, it was decided that the reg. didn't accomplish enough on Nectow's ind. plot & therefore was not reasonably necessary. Similarly here, the reg. creates such large hardship on the U., causes them a loss of $28 mill. & the difference b/w 15/20 and 35% of the lot unpaved is not that big of a gain to sustain the majority's decision today.

2006 Student Answer #2

Majority: We reverse the Court of Appeals and find that there was not taking.  We first note that the project in question required ownership of both plots to be implemented. We find that the petitioners did not own the Whitney Lot(WL) outright and that it was conditional on its use conforming with Whitney's wishes. It will be argued that Brookshire University(BU) did own it and that it is only the FRANC which will cause it to revert the ownership. However, it seems like a unreasonable burden for the state to have to assist BU in satisfying its requirements for the vesting of a gift.

Since we find that the BU did not have ownership of the WL, we can find no diminution in value. The empty lot(EL) has the same value that it had before FRANC. It may still be used for other purposes. Just as in Penn Central, simply because FRANC affects a restriction on one use, does not mean that alternate uses of the property may be made. The property may be used for other BU purposes and still have a reasonable return.

We find no investment backed expectations sufficient to justify a taking. The construction on the site had not been started, so this can not be counted as a loss to the BU. The BU will surely argue that the engineering plans and evaluations should constitute an investment in the project However, we find that this is not a compelling argument because this investment was conditional on the project meeting the requirements of Whitney. The BU bore the risk that any facet of the project would not meet these requirements. In addition, the EL was not purchased with the distinct expectation of using it for the library. The BU owned that property long before the proposed gift of the WL and it may still be used for development purposes.

In addition, the FRANC is a valid exercise of the police power. Not every safety and health rationale for the exercise the police power must be a direct threat posed by the use of the property. The Euclidian zoning scheme has been long upheld. Challenges to that scheme were also that it prevented uses that did not pose a direct threat to health and safety. However, those uses did have an incidental consequence that resulted in traffic and congestion that was viewed to be a valid detriment to residential health and safety. The flooding that results from the extensive paving of parcels in flood areas presents a compelling threat to health and safety. FRANC is no less a valid exercise of police power because the threat that materializes from paving is incidental to its use than the Euclidian scheme was.

Dissent:  We disagree with the majority's decision and its reasoning. We first find that FRANC has totally destroyed the distinct investment backed expectations of BU. BU expended money to hire H&H to draw up plans for the construction. BU most likely expended a great deal of time and effort in the form of its staff activities to negotiate for the project. Those investments have been completely dashed by the passing of FRANC. Its very unlikely H&H's work and the BU staff work can be used on another project.

The magnitude of the taking is also far beyond what can be expected to be born by a private entity. If a diminution in value exceeds a certain level, it amounts to an unconstitutional taking and must be compensated. Here the gift and proposed project has dropped by a $20 million amount. Even if the BU retains the EL, it unlikely to amount to more than a small percentage of what has been lost by FRANC.
2006 Student Answer #3:  Majority only, although some dissent arguments incorporated into majority here. 
DIBE for U: Here the DC was correct in assessing there is no Univ. DIBE lost by FRANC (F) for the U when considering they did not pay for the W lot as it was a gift nor had they yet received the lot from W's estate. The speculative cost of trying to acquire gift, and the costs of the architects, but these speculative costs are not sig. enough to determine that the U and all others in a similar situation who are in negotiations or are awaiting gifts can claim that this enact violates their DIBE for the W lot. W could have taken away gift so why protect U's expectations in unknown? 


Dissent and Ct. of Appeals will argue that, but for FRANC this properties would have gone to the U. The finding of facts of the lower court est. that the library can't be built, and all of the expected $20MM of land in achieving library are lost. To dissent, this is like Mahon where a specific use of the property has been neg. and agreed upon by user and owner and this act effectively makes the value of that neg. agreement 0 to the user.


However, the storms occurred after the negotiations and the U and W could have tried to negotiate an alt. use of property or allow for U to get profits from its sale. The gov't shouldn't pay for the shortsightedness in the neg. process between the U and W, just as Mahon mentioned that the land owners and potentially others affected by the subsidence of the land should have had the foresight to predict that land would subside. However, the dissent contends at the time of neg. the storms had not hit the area, and W died prior to the enactment that would allow for change. It isn't reasonable to have to predict all foreseeable events in future.


However, the maj. believes govt shouldn't pay b/c U and W failed to contemplate change in area. They likely knew area was in flood zone and with it comes additional risks of future dev. including govt reg. such as this to protect all in a similarly situated situation. In Had. &  Miller,  court held no taking where reg. enacted went to rationally serve reasonable pub. use in which all of similarly situated share the same restrictions. PC and Mahon decisions both state that just b/c government regulation for overall public results in some loss in value to person doesn't automatically mean a taking. In fact both courts further describe that if govt had to pay every time some dim. in value, they could not survive, PC


Further PC discusses that this is only one specific use of the property as it its sits. The property still has sig. value (none lost), in finding of fact, courts don't compensate just because one stated use is loss especially with no value lost. PC allowed for a govt regulation to control the development of bldg. designated as historical landmark which caused plaintiff to lose sign. potential revenue from intended dev. Dissent reasons loss in value to expected purpose that cannot be changed due to W's death is a taking and should be compensated

DIBE for W:  The U could argue that this is a taking on the DIBE of W. However, the lots have lost no value and there has yet to be a case in which, a taking has been awarded in a situation where there is no sig. loss in value. PC. court considers a reasonable rate of return of the owner as a factor to consider whether or not a taking. In this case the RROI is not affected in the least as the full value of the property to W or now her estate is still there and executor can follow instructions to do with it as sees fit.  However, dissent says W directed her estate to donate this property to the U for the sole purpose of building a library and that cannot be done. The DIBE of that is lost. The majority counters with that W could have given the gift more liberally or allowed for some other ancillary gift and should have predicted this type of situation. 
Character/amount of invasion/reciprocity of advant:  Another factor of this is character of invasion to be considered in takings cases. PC.  Although the character of the invasion could be argued is high as 35% of the property can not be paved. This act doesn't restrict the remaining 65% where the sq. lost horizontally could be made up for vertically. Also the remaining space could be used to further enhance the property aesthetically with landscaping. 

There seems to be a reciprocity of advantage in this situation as the act was enacted to protect all development in the flood zones and the help protect the people whole are protected from future flooding. Where rec. of advantage is found govt is ok in reg. Epstein, Mahon Although the dissent counters that in this case there has yet to be any development therefore they weren't considered on when the enacted as the land was vacant, the act would protect them in the future as all others in area who are yet to develop must follow the guideline. However dissent will point out that this only applies to new dev. and old dev. is not affected. The finding of fact that this act is good.  Further, the overall substantial public purpose of protecting the flooding in light of the recent storms outweighs 35%.

Nature and Remaining Value:  Only one of W's intended uses of this property is lost like Had. (one use of property is prevented) or Miller (where only one of type of tree is prevented.)  No value lost to U or W of remaining property; only single use lost.   No bad joke as the value of property for both parties remains . (PC Ackerman)
Michaelman.:  Settlement C high as expect several owners of land in similar situation. DC low after storms want to protect people and property

Gov't as arbiter Sax:  Neg. Interests between future dev. and people already there. plus all in zone once there are benefiting from new ordinance.  Gov't is not taking and using the land for school or public use.  Dissent, effectively is since 35% can't be used for anything but dirt, lawn, trees 
Epstein:  The U could argue the building of a library is not a nuisance that Epstein requires in order to justify a sig. loss in value.  However this is giving an implicit compensation to anyone who owns property there (W) not U (not in flood zone) as prevent flooding saves property and lives

2007 Question III-K:  Professor’s Comments:

This question was designed to get you to discuss what to do when a regulation furthering an important interest severely harms the distinct investment-backed expectations (DIBE) of a property owner.  While there were some strong answers, many students had trouble seeing the best arguments for one or both sides and many students demonstrated that they did not know the cases very well. Ideally, your answers should have included discussions of the following topics: 

One Lot or Two:  On the one hand, the lots were purchased at the same time apparently with the intent that the factory lot (FL) support the park lot (PL). The two lots are adjacent and N physically interconnected them and developed a business plan for PL that relied on water from FL.  On the other hand, two separate owners could have achieved the interconnection by contract and the lots really contained two separate businesses.   Someone cleverly suggested that it might be important to see if creditors had lent money to N using both properties as security.  Although Penn Central talks about viewing the property as a whole, it was discussing the vertical division of the same lot and never suggested that the claimants adjoining properties should be part of the equation.



You also could argue for either side that the outcome of the “one v. two” debate might be irrelevant.  Even taking into account the FL, you might argue that the interference with DIBE was too significant not to compensate under the circumstances.  Conversely, you could argue that, even if PL was viewed alone, the state’s purpose justified the interference with DIBE. 
Relationship Between Purpose & DIBE:  You needed to discuss whether, given the importance of the purpose here, the state’s interference with N’s DIBE was too severe.  That analysis probably should have addressed the following:


Interference with DIBE/Value:  Looked at alone, N’s DIBE in the PL were almost completely destroyed; she invested $20 million specifically to create the water park; the PL is now worth $2 million.  Those of you who suggested that this might be a temporary measure, failed to take into account the fact that the regulation is officially “permanent” and the finding of fact regarding present value, which is inconsistent with a notion that she might soon get to operate the park.


Even if you were to consider the FL, it is not clear that it would be fair to set off the increase in value on that lot.  Unlike the situations in some of the cases we read (and some prior exam questions), the increase in the value of the FL is not in any way attributable to the government’s regulation. Indeed, the regulation may harm the FL by reducing the demand for water.   The increase in value of the FL is a result of the water shortage, and so is not fairly characterized as implied compensation, let alone reciprocity.  The government might still argue, however, that it would be unfair for N to claim compensation for harms from the regulation enacted to address the water shortage when the shortage is also resulting in significant profits to her elsewhere.

Purpose/Nuisance:  You should have seen that the regulation is a legitimate exercise of the police powers and is not arbitrary. All recreational uses of water are limited (not just N’s), and surely it is rational to favor residential and industrial uses of water over recreational uses.  Although the regulation easily passes the rational basis test, if some form of higher scrutiny is used or if you are trying to justify the great harm done to N’s property interests, you’d need to discuss how important it is. Some thoughts on this question:

· You have findings of fact that the state’s goal of 20% reduction in water use is reasonable and that the regulation accomplishes a quarter of that goal.  Any water that is “given back” to the recreational uses would then have to come from residential or industrial uses, where the cutbacks might be harder to achieve and harder to monitor.

· How much water would the water park use? Each day, it would use what 40 average families use in a year.  Thus, annually, it would use about the same amount of water as 14,600 families.  Incidentally, an average American uses about 168 litres (about 42 gallons) of water a day (mostly bathing, cooking and cleaning), so the park is losing almost 2.5 million gallons of water a year to evaporation and spillage. To the student who suggested, apparently seriously, that people could just use bottled water for the duration of the shortage, at the cheapest bulk rate for Evian I could find on the internet, 168 litres would cost about $232.  This means that the average person would have to spend over $84,000 a year to meet their water needs with Evian.

· Is losing water a nuisance?  Well, it doesn’t directly harm neighboring properties, so it isn’t a traditional nuisance.  However, you might argue the wastage should be treated like a nuisance because it indirectly harms other landowners by making water more expensive and/or more scarce.  The affects of the loss of water on the overall supply might be the kind of externality that the state is justified in preventing. 

Interaction Between Purpose and DIBE:  You needed to discuss whether the purpose was enough to justify the harm to DIBE.  As part of this discussion, you could usefully discuss who should bear losses in the case of natural disasters like the earthquake & water shortage here.  The pro-Taking side needs to explain why the government should have to pay to resolve a crisis.  The pro-government side needs to explain why N should have to bear huge losses beyond what is likely to be true for other  recreational users (e.g., golf courses still can operate even if they don’t water the grass).  

You definitely should have compared the case to Hadacheck, which also involved a significant interference with DIBE and a benign use that became harmful with changing circumstances.  The government can point out that, as in Hadacheck, only one use is forbidden and N still has her land and $2 million in value. The court of appeals distinguished the case because the landowner there had time to recoup his investment.  However, nothing in Hadacheck itself or in Penn Central’s discussion of Hadacheck mentions recoupment.  You might also try to distinguish the case because N’s actions are not directly harming her neighbors. 
Working with the Theorists: 

 
Sax:  The government’s role with regard to regulation is not easily characterized as either arbiter or enterpriser.  The government is not actually using N’s land for itself.  Moreover, to the extent you view the problem as the government “taking” water N would otherwise be using, she’ll get paid for any water produced  on FL.  Although you could characterize the regulation as trying to limit externalities, unlike the ordinary arbiter case, the  party on the other side of the dispute is probably best viewed as the public rather than as individual landowners. 

Michaelman:  I thought this was a relatively easy case under Michaelman.  The settlement costs are likely to be fairly high: there are likely to be quite a few recreational users of water; determining the precise loss in value will be difficult; some of the payments (as here) might be quite high.  On the other hand, members of the public, probably facing lifestyle-changing water restrictions themselves, are unlikely to get very upset that N is not compensated if they are made aware of the extent of the water n would be wasting.

Ackerman:  Loss of value alone doesn’t constitute a bad joke in Ackerman’s world and N will still have a large lot worth $2 million.  However, an ordinary observer might find it a bad joke to say that N still has the property when the only way she can get use out of the brand-new elaborate fixtures for the water park would be to tear it all down again.  Even if the bad joke test is met, however, the OO might still find N’s use of water unduly harmful under the circumstances.  
2007 Question III-K: Best Student Answers:
These were clearly the two strongest answers. Both address the most difficult questions from both sides and really see that the key question here is how much leeway we allow the state in emergency conditions.  Both correctly concede interference with DIBE on the “no taking” side.  The first answer very clearly sees that the value increase in the factory lot is from the water shortage rather than from the regulation.  The second answer has a clever idea about remedy to address that increase in value.  In both cases, the majority is a little stronger than the dissent. 

2007 Student Answer #1:  Majority:  Health and Welfare:  There is not a taking if gov. regulation furthers public health, safety and welfare. (Hadacheck, Mahon, Pen Cen). Water crisis must allow for gov. to regulate to help health, safety and welfare of the people in R. W/o clean, desalinated water, people could become sick, crops could fail. Water parks use water in excess. It would be counter-intuitive to allow for a water park to exist at a time when R is in a state of emergency b/c of lack of desalinated water. PP would lose more water each day to spillage and evap. than 40 average families use in a year. This extreme waste of resources coupled with the detriment to health, safety and public welfare give the gov. a right to legislate to prevent such waste. 

We would not want to set a precedent that when there is a state of emergency and/or a substantial health, safety and welfare issue that the government would have to compensate for any regulations that attempt to cure the devastating effects of such natural disasters as earthquakes, droughts, fires, hurricanes. As stated in Mahon, government could hardly go on if it had to compensate for every regulation that amounted to decrease in value to private property.

Value remains: Not a taking if there is still value in property (Hada, Mahon, PC).  In Hadacheck, the court determined that b/c there was still value in the clay, even though he could not burn bricks, that this did not amount to a taking. Here property after leg is still valued at 2 million. Further, adjacent property value has increased to 38 mill, with a net loss of the two parcels together at only 5 million. This is by far not a complete loss. 

Parcel v. whole:  Look at whole vs. the parcel (Mahon/Holmes, Pen Cen/Brennan). As in Pen Cen, Brennan said (Mahon/Brandeis) that when determining affect gov. regulation has on prop. you must look to the prop as a whole, not in parcels. N purchased lots at same time with intent to use lots together for water park, knowing of the benefit of having a desalinization plant next door, in effect both businesses are inter-related. N constructed a system of pipes that circulate water from the park through the factory for purification and reuse. She also used partly-desalinated water for some water park attractions. Her businesses are literally connected by pipes and rely on one another. Therefore, we must look at the business as a whole, not as two separate businesses. In doing so, we see that the value has again only decreased by 5 mill. The water shortage has increased the value of the factory lot by 13 million, and the factory will continue to be profitable at an increased rate for as long as the water crisis continues. We do not have here the expected revenue from PP, however, the point is that when applying this rule of parts v. whole, we see here that as a whole, her loss is no where near to a complete loss, such as in Causby or Kelso, which would require just compensation. 

DIBE only a factor:  DIBE is a factor to consider when determining if a gov. regulation amounts to a taking (Hadacheck & Mahon/Brandeis), but if there is interference w DIBE as well as a health and safety/welfare issue, a gov is still permitted to regulate the use and not compensate. In Hadacheck, the brick factory owner had DIBE in his brick factor, but that did not mean that he could cause harm to people around him. Here, the government has a right to interfere with DIBE if it is to promote the health/safety/welfare of citizens. Cigarette companies, for example. 

Implicit compensation:  When there is implicit compensation, then we do not have a taking. N is benefiting by implicitly from the water shortage such that the value of her property has increased on lot F. She is getting something in return. It would be taking advantage of the public if we were to give N the value of PP and allow her to rake in some 13 million on lot F from the water crisis.

Demoralization costs:  If dem costs outweigh settlement cost, then compensate. Dem costs are likely to be low. As the entire state of R is having to cut back on water usage, the citizens will not cry foul if a water park, wasting millions of gallons of water is put of out business and not compensated. Since this is a relatively limited industry, private business owners too will not somehow worry that they will be next. Maybe the few water parks will get together and raise a fuss, but this is small in comparison to the millions of citizens in R who are all suffering and would resent seeing their taxpayer dollars go to pay for some water park who is still benefiting by providing desalinated water to the rest of the state. 

Dissent:  DIBE:  If gov. interferes in a use where there is DIBE, this may result in a taking. (Mahon, Pen Cent). N purchased the land to create water park. Regulation essentially tells her she cannot use water which is necessary for water park. Gov. interferes with a DIBE and should compensate. Essentially w/o water her entire investment in the water park is for nothing. This is clear interference with N's DIBE. 

Parts v. whole:  Majority say we must look at park as a whole not as two businesses citing Mahon and PC. However, Mahon and P.C. specifically discuss land's mineral, subsidence and air rights, essentially vertical from below ground up. Here this is two adjacent lots, which is different. N purchased from separate sellers, two parcels which had two separate businesses on them. Need to look at property as two businesses. 

Regulation does not increase value in adjacent property:  There is nothing about the regulation that actually increases the value of lot F. The effect of the earthquake and water shortage has caused the value of lot F to increase. The regulation attempts to reduce water usage. This means that parks must cease and people must cut back on water usage. This all actually decreases the demand for water. True there is an increase in demand overall, but it is not caused by the regulation itself. And therefore we cannot say that regulation has increased property value in lot F and therefore should not amount to a taking EVEN if we look at the lots as a whole. 

Burden: Should not place burden on business owner for harms arising from a natural disaster R cannot control. 

2007 Student Answer #2:  Majority: Despite the state's obvious interest in protecting a valuable resource, we find a taking in this case. However, the just compensation is to be judged in the context of the total value of both properties combined. 

Distinct Investment Backed Expectations (Penn):  We find that N's DIBEs require just compensation whether the properties are viewed individually or combined (which we will address later).


If the properties are viewed separately, then R's ban on recreational uses of water directly conflict's with N's distinct expectation of running a waterpark. N immediately began developing the park lot (L2) into one of the world's largest waterparks, and invested a substantial sum for this purpose. Moreover, she was unable to open her waterpark and did not recoup any of her initial investment in the park.


R would argue that the property was not distinct, since it was adjoining and interrelated (because pipes were connected), and that the purchase of the desalination plant overrides N's DIBEs because it has other valuable uses, and does not imply the expectation of a waterpark. Although we agree that L1 and L2 should be viewed as one piece of property, we reject the claim that an alternative use automatically defeats clearly manifested investment backed expectations.


If the properties are viewed as one contiguous whole (as this court holds), N's DIBEs have still been harmed. She immediately began building the waterpark after acquiring both parcels of land, and the desalination plant's function directly relates (and is connected) to her waterpark. It seems doubtful that she would have built a waterpark at all, but for the existence of the desalination plant. (We will elaborate on this issue later)


Therefore, whether we view these properties as distinct or unified, NR's DIBEs were clearly harmed. The state prevented the specific use that she intended for this investment. 

Public Interest: 
The state retorts that the these DIBEs should be overridden by the clear interest of the public. Preserving water, after a disaster is clearly related to public's safety, and this specific prohibition is rationally related to the stated goal. The state cites Hadacheck's exercise of police powers, arguing that a previously legal private interest must surrender to the public good where health and safety is at stake. 


This case can be distinguished from Hadacheck, because N's property was not the source of the problem. The problem was a result of a natural disaster, not the operation of her property. Although the state's duty to protect the public after a disaster is quite clearly a part of its police powers, allowing the state to pass legislation that directly conflicts with DIBEs without compensating would set a dangerous precedent. Overzealous leaders would be encouraged to declare a 'disaster' simply to avoid just compensation. If the need for the land is so compelling, then there is no reason that the state can't compensate the owner for the restriction of property rights.

Separate Parcels or Single Property?:  As we have previously noted, this court finds that L1 and L2 are to be viewed as a single property under the law.


First, the two parcels adjoin one another. Second, their use is interrelated. N constructed a system of pipes between the water park and the desalination plant. Moreover, all the rides and attractions are connected to this plant by a complex system of streams lakes and rivers. Again, the fact that N invested in the water park appears to directly relate to her acquisition of the desalination plant, and her actions show that she intended to use L1 and L2 together. Finally, on a more pragmatic note, viewing L1 and L2 as a single property allows us to give what we believe is the truly 'just' compensation. Rather than paying N $18 million for the decrease in value of L2, we find it more just that the state merely compensate for the decrease in the total value of N's investment ($5 Million).  
N argues that she has two distinct properties, because she bought them from separate prior owners. She also argues that since L1 was already a developed property, that her development of L2 should be viewed as independent from it. Again, we believe that but for her acquisition of L1, she would not have developed L2, and that both properties were purchased with the intent to build a waterpark.

Remaining Value:  R argues that there is substantial remaining value in the property, like Hadacheck and unlike Mahon, especially when L1 and L2 are viewed as a single unit. 


We note that the fact that some value remains does not necessarily preclude a taking. We find that respecting DIBEs overrides this R's argument, because the violation is so blatant. N, of course, argues that the first parcel, viewed alone, lost the grand majority of its value (including the investment). We would respond that there is clearly substantial remaining value in that property - what remains would not be seen as a 'Bad Joke' by Ackerman's ordinary observer - and that diminished value is generally acceptable when acting under the police powers (Hadacheck). In fact, nearly any government action will result in some shift in property values, and expecting to compensation every time would tie the government's hands.

In closing, we want to reiterate that this holding is made because we do not want future leader's to claim a 'disaster' in order to bypass the constitution. We find that the compensation of $5 million, when distributed among the whole state of R, constitutes a low settlement cost, and that ensuring that investors are not demoralized by the state's actions is quite important.

Dissent:  Remaining Value:  The majority finds a taking where there is substantial value remaining the combined property, and where the government is reacting to an emergency. One could make a compelling argument that the noxious use in Hadacheck was far less threatening than a water shortage, and the drop in the owner's property value was proportionately greater than the combined value of N's property.

DIBEs not dispositive:  Although DIBEs are clearly a factor in finding a taking, they are not dispositive. We think that the obvious interest in protecting the safety of the public overrides these expectations.

Effectively a noxious use:  We would also argue that the severe waste of water, despite N's best efforts to conserve, is tantamount to a noxious use. We would be inclined to agree with the Penn Dissent, that the noxious use exception to the takings rule is not coterminous with the state's police power -- it is more permissive.

Demoralization costs low:  Finally, we believe that under Michaelman's utilitarian test, the demoralization costs of not-compensating here are quite low, relative to settlement costs. $5 million is not a paltry sum, and the citizens of R, already forced to deal with the aftermath of a disaster and restrictive water use laws, are not likely to sympathize with the owner of incredibly valuable real estate. 

2008 Question III-L:  Professor’s Comments:

(A) Hard Questions:  Ideally, you want to include significant two-sided discussion of the hardest questions embedded in the problem.  Here, as is usually true, I used the holdings of the lower courts to identify some of the hard questions for you.  I was hoping to see serious discussion of the following:
(1) One Lot or Two:  See model answers for good points re this often-tested issue.

(2) Temporary Harm:  Our cases don’t tell us whether temporary harm can give rise to a valid Takings claim (subsequent cases say yes).  Note that the drop in present property value means that there is harm to the owner even if the value eventually returns to what it had been:  the owner loses the profits that might have been earned during the excavation and has a less valuable asset if he needs to sell to raise cash.  Unclear if these harms should be enough to require compensation. See good discussions in 1st model majority & dissent and 2d model majority.

(3) Timing of Valuation:  When determining DIBE, do you look only at the claimant’s actual out-of-pocket expenses or do you consider the actual value at the time additional investment is made?  Here, when N decided that the most profitable way to use WL was to add SL, presumably he also considered selling WL for market value. Should we consider the decision to forego that sale as an investment protected by the Takings Clause?  The cases don’t say. See good discussions in 1st model dissent & 2d model majority

(B) Other Doctrinal Issues:  Here are some useful arguments and some common problems associated with the doctrinal categories.


(1) Interference w DIBE/Loss of Value:



(a) What You Know:  

i) SL viewed by itself: Value has dropped from 750K to 375K and can’t be used as intended or any other way for 7 years.  Sounds like significant interference w DIBE.

ii) SL& WL Together:  Depending on timing issue, value has dropped from either $1 million or 1.5 million to $950K and can’t be used as intended for 7 years, although can be used in other ways.  If just $50,000 loss, unlikely to be viewed as significant interference.  If $550K loss, might be.  


(b) Problems Interpreting the Facts:

i) Factual findings re market value (MV) mean N could sell each lot today for the amount indicated.  Also means:

· Can’t argue value of SL is zero or that all investment is lost

· Can’t argue that N weill make up the difference in value with future profits.  If this were so, the market value would not have dropped.

· Can’t argue that loss of value is zero evenn if full value will return in 7 years (see above re timing)

· Can’t argue that the amount lost is too undefined to identify.  

ii) 
N has no contract right similar to the one at issue in Mahon.  N did not purchase an explicit right to destroy historic relics on  the site.  Moreover, zoning approval simply means that N’s building plans don’t violate existing zoning.  This approval does not constitute that N can proceed no matter what.


(c) Problems Understanding PC
i) PC makes lots of things relevant and few determinative.  Notably:

A) the extent of interference with DIBE is a factor to consider, but is not determinative by itself.  

B) PC also doesn’t say that, so long as there is some value/uses left, there is no Taking.
ii) PC reaffirms Hadacheck, which means that you don’t have an absolute right to use land as you intended or even to make a profit on the land.

iii) You need to try to distinguish PC in the opinion thast concludes there is a Taking.  However, you can’t distinguish it on the grounds  that building above the station still was a possibility.  The Court’s final analysis assumes that no building is possible.


(2) Purpose & Means/Ends Issues


(a) Purposes of the legislation are legitimate under the police power




i) The preservation of historical artifacts has educational value.  (= welfare)




ii) The respectful treatment of buried human remains is a morals issue.

(b) Rational basis test: Easily passes (VAMP clearly helps with both purposes) and trial court found as fact that designation reasonable in this case (so not arbitrary)



(c) Heightened Scrutiny (Need to explain why it applies if you use it)

i) VAMP limits seem reasonably  necessary to achive the purposes; not clear how else you could accomplish them





ii) Importance of State Interest (interesting question worth some time)





A) Not health or safety issue

B) PC assumes historic preservation is substantial interest.  This is similar although distinguishable b/c not as clear that there will be substantial economic benefits to state

C) Artifacts here especially significant, so might be substantial state interest here even if not true in every VAMP case

(d) Other purpose-related points

i) Some students argued that this was like a public nuisance; would need to explain why.  Maybe destruction of items very important to public = nuisance

ii) Some students argued that the excavation is much more important than a mall.  Remember that the cases do not explicitly balance interests like this, so to get credit for the argument, you’d need to explain how this is relevant to Takings doctrine 

iii) N might respond to purpose arguments by saying that the harm (no use of the lot at all for 7 years) is so unusual and disproportionate that a much stronger purpose is needed to justify it.  You could use this argument to distinguish Hadacheck, claiming that in that case the purpose was more important and the limits on the use of the land were fewer. See good discussion in 2d model dissent and good counter-argument that case is like Hadacheck in 3d model answer.

iv)Not a classic arbiter case b/c not arbitrating between two private landowners, but could see as stopping spillover effects of construction. See good discussion of Sax in 1st model answer.
(3) Reciprocity/Implied Compensation
(a) No reciprocity here; the benefits that flow to WL won’t be present in most VAMP cases.

(b) Extra value to WL is implied compensation if you view the two lots as one piece of property.  
· Can’t Say Implied Compensation is too hypothetical; MV is finding of fact

· Irrelevant that museum not not part of DIBE; still provides value to offset loss and N can sell the lot to someone else to recoup investment if he doesn’t want to set up the museum himself

(4) Physical Invasion:  
· Literally no physical invasion required here.  N can simply leave the land fallow or get his own excavators, so he can exclude the gov’t if he wants.  The inspectors almos certainly are not the kind of invasion that raises Takings issues.  Likely to have been similar gov’t entries in Miller. See good discussion in 3d model answer.
· However, could argue that realistically most landowners will be forced to allow outside excavation team if they want to resume profitable use of land, so maybe effectively like a physical invasion.

2008 Question III-L: Best Student Answers
2008 Student Answer #1:   This was easily the best of the answers where the majority found a Taking.  The student did some nice work on each side discussing the 1v2 and timing issues, usefully distinguished Hadacheck in the majority, and did nice work with both the the cases and theorists (especially Sax and Michaelman. The majority is stronger than the dissent.
Majority (Taking): 1 v 2: We agree w/ the Ct of App that N's property should be treated as 2 distinct lots.  N purchased the lots 10yrs apart, presumably from different prior owners.  We agree w/ J Holmes' approach of focusing on the explicit contract, thus bc the parcels were purchased seperately w/ 2 separate transactions/contracts they are to be treated as separate parcels.  Additionally based on PC, we should view N's lots separately bc in PC we said that we should focus on the entire parcel subject to the regulation, in PC it was appropriate to focus on GCS in its entirety rather than also including PC's other nearby properties.  Along those lines, SL is the parcel affected by VAMP, while WL is barely affected, so it would be inappropriate to view them as one parcel.  The dissent is mistaken in their intepretation of PC as standing for one parcel by focusing on the result of treating GCS as the effected property.

DIBE: N purchased SL w/ the distinct expectation of developing it into a mall.  VAMP prevents N from being able to do that.  VAMP goes even further and prevents N from doing anything w/ SL for about 7yrs which is more closely related to the situation in Mahon w/ Penn Coal losing access to its coal under the Kohler Act than Hadacheck where the petitioner still had access to his clay even though he could no longer process it on the property.  The dissent is wrong in viewing N's situation as analogous to PC bc PC was at least still allowed to use its property as it had been, as a train station, here N has to leave SL vacant for 7yrs.  Additionally PC had not demonstrated its distinct expectations of utilizing its air rights prior to the Landmark Act, however, N specifically purchased SL for the purpose of building a shopping mall.  

Even if we humor the dissent and treat N's property as 1 parcel, we would still find a taking bc his distinct expectations are related to the purchase of SL for development as a shopping mall, rather than the expectations at the time of purchase of WL.  Bc N's expectation of building the shopping mall was distinctly demonstrated prior SL being declared a VAMP site and it is impossible for a purchaser to know that he is purchasing a VAMP site until after the purchase upon excavation.  It is irrelevant that N happened to make his discovery early on bc in most situations the remains would be buried deeper, and even as close to the surface as they were found, they were still undiscoverable prior to excavation.

Sax Enterpriser: In PC we said that the closer a regulation came to the government effectively utilizing the property for a public purpose, the more likely it would be be a taking.  Here, N is going to be deprived of using his property for about 7yrs bc of VAMP.  Normally, VAMP will cause significantly less of an inconvenience to the property owner bc the discovery is relatively insignificant, resulting in the owner being unable to use his property for a significantly shorter period.   However, VA is choosing to take 7yrs bc of the historical significance of the find bc it wants to preserve the historic discovery for preservation.  Govt preservation of historic artifacts uses N's property for a public purpose, which is greater than if N was merely restricted from using his property is a specific way.

Michaelman: Demoralization Costs > Settlement: N's investment in SL suffers significant loss as a result of VAMP.  However, unlike many other regulations that are passed, a purchaser cannot discover that he is purchasing a VAMP site prior to his acquisition through his own due dilligence.  As a result, allowing regulations to restrict property owners, upon development of the land, that can only be discovered upon excavation would significantly dampen investment in real estate, which would impare future development.  We cannot allow that to occur, the cost of paying N the value of SL and similarly situated owners would be cheaper that risking the demoralization costs.   The loss in value is relatively easy to determine as well as those who have suffered the loss due to the recording requirements for real estate transactions.  

No reciprocity: The dissent is incorrect in its view that N receives reciprocity of advantage as a result in the use of WL as a museum.  1st N only receives this benefit bc of the coincidence that he owns the adjacent parcel; most other affected owners do not benefit from the same circumstances, nor are their discoveries of such historical significance.  2nd if we are to look at the change in value to WL as a result of VAMP we must look at its value the day before the discovery and its value today, which is a loss in value of $175k, rather than the increase from its purchase price in 1996 to its present value bc that does not take into account the increase in value over the time of his ownership independent of VAMP.

Rehnquist/Epstein: Today, we have the opportunity to reinforce the importance of private property rights in America, which we have failed to do in the past.  The only situation (besides reciprocity) that justifies the taking of private property w/o just compensation is when the property is being used to cause a nuisance- ie Hadacheck and Miller.  We want to reinforce the words of J Rehnquist in his dissent in PC focusing on the 4 most important words of the 5th Amendment, "property", "taken", "just compensation" and make it clear that the taking of private property by the government requires the payment of just compensation except when the property was being used to create a nuisance.  As we said in Mahon, the govt cannot take the shortcut of not paying merely bc it is serving the public.  The dissent is incorrect in its belief that we should apply the Ackerman bad joke test to takings bc it allows the govt to go too far.

Dissent (No Taking): 1 v 2: N's property should be viewed as 1 lot bc it has 1 owner and is a continguous parcel.  This is consistent w/ our decision in PC where we focused on GCS as a whole rather than seperating the airrights from GCS.  
DIBE: In Hadacheck, we allowed the city to effectively shutdown the petitioner's brickworks business w/ its regulation so we do not have a problem w/ allowing N to be inconvenienced temporarily, especially when he did not even begin operating his business.  N had merely begun developing the property.  The Ct of App is incorrect in its decision to use fair market value of N's property in determining the effect on property values, we should only focus on actual purchase prices for the owner's basis and the current, court determined appraisal for fair market value.  After the fact estimates- even in the form of offers for purchase, provide too much room for fraud and deceit and are too unreliable.  Real Estate development is a risky business, which as a result includes the potential for significant fluctuations in value, so it is not farfetched for a property to suffer a 5%, $50k loss over the time an owner holds thhe property.


VAMP was passed in 1991, N purchased SL in 2006 and WL in 1996, thus he had notice of VAMP.  While we acknowlege that discovering the existence of a VAMP site is a challenge, N made a business decision regarding the amount of due dilligence he was going to perform.  N is subject to the risks of his business decision.

Ackerman: N  is left w/ $950k, which is clearly a significant amount of property and thus it cannot be viewed that the reg has interfered w/ his property so much as to be a bad joke.

Substantial Public Purpose: VAMP is reasonably related to the effectuation of a substantial public purpose, thus we should defer to the state of VA in their decision to pass VAMP.  The preservation of grave sites bc of the potential for landmark discoveries, as was the case here, is more important than the preservation of Landmarks in NYC that we found to be appropriate in PC.

2008 Student Answer #2:  This was the best of the answers where the majority found no Taking.  The majority does good work on 1v2, the temporary nature of the taking, the timing issue and the level of scrutiny.  The dissent, although a little scattered, contains a lot of interesting ideas
Majority (No Taking):  PC demonstrated that historical prerservation is a worthy public purpose.  The tremendous value of the site to the state's hisotry is undisputed, and the contributions of history to the state's general welfare cannot be doubted.  We all benefit from knowledge of our roots and an understanding of the past helps us to avoid similar mistakes in the future, thus raising quality of life for all.  So we find that this is an appropriate purpose for state to exercise police power.  


We disagree w/ ct app about the application of DIBE from PC.  It is true that in PC the reg for historical purposes didn't interfere w/ a DIBE, b/c the DIBE for that property was for use as train station, which was maintained.  
First we find that the parcels should be treated together rather than separately.  N has argued separate b/c purchased at different times, for different values & w/ different expectations.  We disagree b/c his DIBE for SL was completely dependant on his ownership of WL.  The intended use of SL & WL was the same & after construction began it would not have been possible to consider then separate losses.  It may be interesting to investigate whether he used both properties as collateral for financing the joint project, be even if not, we believe his intent to use them jointly was sufficinetly clear.  


As a result, we believe the losses are overstated by Ct App.  N has argued that should take into account the drop in value of WL from its appraisal at $750,000 in 2006 rather than the $250k he paid for it when purchased.  He justifies this in terms of opportunity costs.  As a businessman he essentially turned down the opportunity to make 750k & instead build the mall, which mean that mall was worth more than 750k to him.  We reject b/c this policy would be impractical & overly burdensome when applied broadly.  Compensation for every lost opportunity is inconsistent w/ holding in Hadacheck (clearly prop was worth more to owner b/f reg) and PC (still lost opportunity cost even if not discovered until after reg passed).  N argues that his opportunity cost should be factored into DIBE b/c he had been holding the land specifically for "investment" purposes & decided to build mall instead of sell it off.  We find this insufficiently specific to constitute part of a distinct IBE, since N can still meet his goal as to WL by building tourist attraction or selling parcel & cutting his losses.  Buisiness investments are always risky (especially when we're talking about speculating in land) & these risks should be internalized by investor when contemplating the investment rather than passed off to gov't.  Thus, we agree w/ dist ct that drop in value off 5% to WL & 50% in SL is accurate.  


We do disagree w/ the dist ct's characterization of the logical result.  Precedent does not allow us to balance the loss to landowner against the benefits to society.  This formulation would indicate that landowner would almost certainly lose every time b/c state unlikely to undertake a project that was not worth it to society.  Instead, we believe that impt public purpose coupled w/ small loss of value warrant deference to the rationally related standard of scrutiny rather than the heightened "reas necessary for impt public purpose” standard.  B/c preservation of hisotrical artifacts clearly furthers public welfare (as described above) we believe that this case clearly passes the standard.  Even if the Goldblatt holding (mentioned in PC) means that where the regulation provides no implicit compensation a heightened standard is appropriate, we believe this reg passes muster.  It is reasonably necessary to preserve an important archeological site for a period of time adequate to extract the necessary artifacts.  It appears that state archeologist is acting in good faith & applying the necessary resources to minimize the interference w/ N's land (has set boundaries that allow at least partial use).  We do not see any less restrictive alternatives.  


The novel issue in this case is the time element.  None of the previous cases have determined whether compensation should be required when interference is temporary.  N argues that 7 years in the life of a business enterprise is tremendous, that he should be compensated b/c he will be unable to profit from his investment or pay off his loans in the meantime.  He further points out that state could provide compensation to him & later sell the site when they are finished using it, thus replenishing the public coffers so that the loss is minimal to all parties concerned.  We find this argument unconvincing in light of the limited interference w/ his property rights & the minimal loss in value.  N still has several options on the property, such that if he cannot wait 7 years to implement his plan he could sell 1 or both parcels and take a minimal loss.  Furthermore, the temporary nature of the interference means that he can wait the 7 years and still make full use of his DIBE.  

Dissent (Taking): We believe that this reg constitutes a physical invasion of N's prop interest, which as indicated in PC is clear example of a taking.  When the government comes onto your land & makes use of it compensation is required.  Causby.  Ackerman illuminative in determining this issue  OO would probably say that claiming N still has land, esp in SL is a bad joke b/c use so limited for so long.  We agree w/ N that use should be compensated for this physical invasion, even if only temporary, b/c gov't can better redistribute the costs.  No way to progress than to pay for it.  Mahon.  

This measure isn't preventing a harm to health/ safety, so different from Hadacheck.  While PC footnote 30 suggests do away w/ noxious use distinction, we reject that logic b/c gov't clearly has an interest in averting harms that is greater than conferring benefits.  The OO standard is useful for this also.  OO would probably agree that gov't action in face of crisis is more impt than gov't taking preventative action.  While the results may be the same the urgency in cases of noxious use may justify more extreme means that would be justified under normal circumstances.  That is the case here, b/c no public crisis requires this reg to persist w/o compensation & b/c N not harming anyone in his use, should be compensated.  


We reject the argument that this regulation provides implicit compensation like that in Plymouth coal.  In this case the benefits of archeological preservation flow to the entire public, not merely to N.  Even though WL value only dropped slightly b/c of possibility of creating museum, this benefit flows not from the state's condemnation of the site, but from the artifacts themselves, which the state did not place on the land.  Furthermore, this is not a Miller-style arbiter case for the same reason.  State is not considering 2 incompatible land uses, but rather preserving artifacts for benefit of the entire public, which is more properly characterized as an Enterpriser function.  

2008 Student Answer #3 (Majority Only):  This student hit almost all the major issues including the temporary harm, the timing of the valuation, and the possible physical invasion claim.  The discussion of DIBE and valuation issues are quite good as is the discussion of Sax. There also is some nice use of the cases, especially the parallels to Hadacheck. 
Majority (No Taking): Phys. Inv.: Although there is a phys. entrance onto the prop. in quest and phys. invasions tend more to be takings, we find that the importance of this site to the pub. justified an exercise of police power.  Here, the legisl. does not require excavation of the prop. and therfore, any phys. entrance is at the owners' choice.  The initial required inspection cannot count as a phys. invasion, esp. under Miller where an initial inspect. was necessary to det. state of trees.  Although it is true that the land must be excavated if it is to be used in a way that wouldn’t interfere w/ hist. remains, we cannot find that this alone makes the phys. entrance onto the land a required one.  It is true that were this parcel the only one affected for N, then there may very well be a taking, but where N has only lost 5% of the total value of these parcels, and where this parcel retains sig. value, and where the pub. purpose (discussed below) is so imp., we do not find that the phys. entrance onto the land makes this a taking.  

Police Power/Purpose/Scrutiny: We apply the minimum rational basis scrutiny to determine if the leg. is ration. relat. to a legit. pub. purpose.  Here the purpose is the general welfare of the state, as in PC.  We give lots of deference to the legislature as the will of the people, esp. where the company that sparked this leg. caused such a public outcry.  There has been recent importance in recent years to historical preservation. This long-unanswered question that is deeply tied to the hist. of Va is of suffic. pub. imp. to justify this legislation.  It is also rationally related to the furtherance of historical preservation, cultural renewal, and economic vitality that would be increase w/ increased tourism and local state pride.

Value in lot as WHOLE
: We view the value as a whole where N clearly purchased WL to be used support SL and where N clearly intended both to be used together.  Where the owner intended both to be used together, we decline now to view them sep. and find N's request that we do so inconsistent w/ his original intention.  When viewed togheter there is only a 5% reduction in value.  Where the pol. pow. are being furthered, a red. in value that is not total is not a taking.  
DIBE: N claims that his DIBE have been significantly interfereed w/.  Although we sympathize with his 5% loss in value, we do not think that his DIBE have been too sub. interf. w/.  N may still build his mall and use his land as he sees fit after the excavation.  This is sim to Penn CEntral (PC) where they could still use their air rights by transferring them or by submitting a diff. plan.  While it is true that N's intended use of his land must wait, it is alos true that once he waits he will get full value and use of his land, which is not the case in PC where the TDRs, though a modified/ approximate comp., were not the full value that PC intended.  

Intf. w/ DIBE also does not mean that the reg. is a taking.  In Had. the DIBE were the use of the clay to make bricks.  This was sub. interfered w/ when he was prohibited from op. a brickyard on his prop.  This was not a taking.  In Mahon it was a taking where coal excavation was interfered w/ to the point that it was comm. impract. to mine coal.  There, however, the expected use of the land was the commercial use of coal, which was completelhy destroyed.  In Had, the expected use of the land was not completely destroyed, where he could still use the clay to make bricks--just not there.  Although it was less profitable for him to make bricks elsewhere, it was not a taking.  Here, N can still use his land as a mall, just not yet.  While not as profitable as originally expected, and while more financially burdensome, like Had. his DIBE has not been fully destroyed and thus this is not a taking.  In Had. he had to move away: a quesiton of a diff. space.  Here N must face a quest. of a different time.  We do not find his 5% reduction in value b/c of that wait to be a sub. int. w/ DIBE such that his DIBE is compeletly destroyed as in Mahon.


We also decline to measure the value loss as did the CA, preferring instead to measure value lost by actual money invested.  N paid a specific amount; the state should not have to pay more than he did.

Ackerman's OO test:  This is not a bad joke in that there is plenty of value left.  Ackerman's OO may also think that for N to continue dev. as did the company that sparked the legislation, would be unduly harmful to the people of Va and does not need to be compensated if regulated.

Sax: According to Sax, when the gov. is acting to control spillover effects, it doesn't need to comp.  Here the gov. is acting to control very unpopular spillover effects of perm. desruction of irretrievable item of extreme historical and cultural import.  Udner Sax, comp. is not necessary.  Furthermore, gov. is acting as arbiter b/t N's interest in the land and b/t the historian's interest in the land.  Where gov. is acting as arbiter, it is not a taking.  In PC, the court claimed that gov. was not acting as enterpriser.  Here, gov. is not acting as enterpriser where it is not building, not operation a pub. utility, and not acquiring land.  The land fully belongs to N and will continue to do so.

Michelman: Under Michelman, the SC > DC here because the DC are likely to be very low where pub. strongly supports the leg.  The SC are likely to be high b/c lots of affected people and hard to determine loss of value.  Where SC > DC, no comp.

2009 QUESTION III-L:  PROFESSOR’S COMMENTS

A. Generally:  The answers to Question III were unusually weak.  This partly was because I chose at the end not to directly test the one parcel/two parcel issue and many students tried to force this problem into that framework.  But even taking that into account, I felt that many students did not know the cases well individually or collectively and had not spent enough time working with the arguments.  This problem was quite similar to an earlier exam question (involving the construction of a prison next to a resort community), so I expected a bit more comfort level with the issues than I saw in your answers.

B.  What I Was Looking For


1.  Structure of the Problem



a.  Gov’t Action Easily Meets Rational Basis Test & Isn’t Arbitrary:  The purpose here was to prevent future erosion of a rapidly eroding beach.  This is a legitimate purpose because it implicates the welfare of the landowners who are losing their land, the welfare of the community, which is losing tax base, and possibly the future safety of residents.  Is it rational to believe that filling in the end of the bay will help limit erosion?  Of course.  At the very least, it undoes some of the prior erosion and it seems likely to stabilize the beach by reducing the length of the perimiter of the bay.



Despite my usual repeated warnings that I was not going to include an arbitrariness issue on the test, many students argued that building the beach was “arbitrary.” Here are some of these arguments and the reasons they are baseless:

· Action taken at behest of neighboring property owners.  This is only a problem when the government no longer has any discretion, but must do as the citizens ask as in Eubank.  Here, it is OK for the other owners to lobby.  The state made its decision on its own after considerable investigation and deliberation.

· The only benefit here was to a small number of private landowners.  The only support for this would be Mahon, where Justice Holmes said there was no significant public interest because there was only one homeowner at issue in the lawsuit.  However, the state can act to protect private landowners as it did in Hadacheck and Miller.  Here, the facts say that many landowners are affected by erosion, some of them severely, so this is a much stronger case for the public interest than Mahon.  Finally, the state may have an independent interest in not losing taxable land to the sea.

· The claimant here was “singled out” and should not have to bear a burden alone to serve the interests of the public.  “Singling out” means targeted by the government.  Here, M’s loss of property value was not the intended result, but was incidental to the purpose of fixing the beach.  Imagine a state built a new school and the property value of every neighboring house but one increased.  The fact that (miraculously) only one owner was harmed would not make building the school arbitrary or unconstitutional.  Finally, the concerns raised by the dissent in Penn Central is not particularly relevant here.  In that case, the taxpayers paid virtually nothing and got a preserved building.  Here, the taxpayers did pay for this project; they funded the creation of the new beach.   



b.  Substantial Interference w A’s DIBE but Substantial Value Remains:  Unlike any case we read, it is simultaneously true here that the gov’t has significantly interfered with DIBE and that substantial use and value remains.  Many students had a tendency to ignore one or both of these facts.  

· DIBE:  Leaving aside the inheritance question for the moment, M & A invested $25 million in 2005 to create an upscale resort.  60% of the value of this investment is now gone and M cannot make a reasonable return on that investment.  Even on the “No Takings” side, you need to accept these findings.  Given that, you can’t argue that the value might increase or that the beach will increase the value of the resort.  You have to deal with the harm to the investment. 

· Multiple investments.  Some of you apparently thought that only the original investment should count when calculating DIBE, but Penn Central looked to the original investment because there was no subsequent investment.  As we discussed in class, the result might well have been different had there been subsequent investment relying on the use of the air space.  

· Substantial Use and Value Remain:  Although M’s guests can no longer directly access the Bay from the hotel property, every other use of the land remains.  The buildings are there and she can still use them as a hotel, she just will not be able to charge as much for rooms.  The hotel has a current value of $15 million, which means that if Tiger Woods buys the hotel for that price, he can expect to make a reasonable return on that investment.  Although the loss in investment is substantial, what is left is much more valuable than was true in Hadacheck  or Euclid.  Even on the “Takings” side, you must acknowledge this; you’d need to do a lot of explaining to support an argument that she effectively has nothing left. 

· No land was taken and there was no invasion.  Many students seemed to argue that some part of M’s land now belonged to the state or that the state had invaded her land.  Nothing in the problem supports either assertion.  The state moved her raft and compensated her for doing so.  Otherwise, nothing they did directly touched her land.  The only difference is that where, at the foot of her cliff there had been water (which she didn’t own), there is now sand (which she also doesn’t own. 

c.  The State is Addressing a Significant Erosion Problem Unrelated to M’s Use of Her Land:  As noted in the discussion of the public benefit above, the state is addressing a serious public concern.  The beach on each side of the bay is eroding at a rate of almost two feet a year.  However, M’s use of her land is unrelated to either the problem the state is solving or to the state’s solution. That is, even on the “No Takings” side, you have to concede that M’s use of her land is not responsible for the erosion (making the case different from Hadacheck  or Miller), You also have to concede that she is getting no benefit from the public beach; the problem says her cliff is not eroding and the huge drop in value makes clear that the resoprt doesn’t benefit from proximity to the beach.  

2.  Major Issues Raised by Lower Courts



a.  Inheritance:  The concept of DIBE only protects landowners’ expectations if they are “investment-backed.”  Arguably, when people inherit property, their financial investment is zero, so they should not have any protectible DIBE.  The question gave you the opportunity to argue both sides of the question of whether DIBE should be read this literally with regard to inherited property.  For some nice points, see Model #2.  
Many students opted not to address this issue by arguing about a general rule, and instead argued about whether M’s involvement here was enough to give her DIBE even though she inherited the property.  This wasn’t a bad thing to do, but the better choice in terms of exam strategy would have been to  discuss the issue both generally and specifically. 



b.  No Invasion or Direct Limits on Use of Land:  I was looking for some discussion of whether the state should ever have to compensate where the harm to the property owner occurs because of a change to an adjoining parcel, rather than to any regulation or invasion of the affected land.  Although M clearly has been harmed, perhaps you might say that her interest in the continued presence of the beachfront was not the sort of expectation that we treat as a property right protrected by the Takings Clause (see Penn Central). Maybe you could argue that, like Kelso or Mahon, M is effectively losing access to resources when the oceanfront is moved away from her land.

3.  Theorists: a.  Sax: Arbiter v. Enterpriser (and Miller): This is a hard case under Sax/Miller because the state is both stopping erosion and building a public beach

· More Like Arbiter?  Primary purpose of project is to stop erosion hurting beachfront owners (BFOs).  State can choose to let things be (helping M and harming BFOs) or can intervene (helping BFOs and harming B).  Although erosion is not a nuisance caused by M, it is a significant harm that the state should be able to prevent w/o compensating. 

· More Like Enterpriser?  State will be usng the public beach itself as an enterpriser.  Moreover, unlike most arbiter cases, M hasn’t interfered with the BFOs and is not causing spillover  effects, so maybe not seeking the arbitration by the state.
· More valuable land use.  A number of you argued under Miller that the hotel was more valuable to the state than the beachfront lots.  However, (i) you had no facts to support that conclusion; and (ii) Miller says the choice of which property is worth more is for the legislature, not the court.


b. Ackerman:  This is an easy Ackerman case.  Does M still have property? She owns a fancy resort worth $15M, still has the land, all the buildings & all the uses.  Even looking at the cliff houses by themselves, if she can’t get intended rent, she still owns them and can rent them out.  What Ackerman’s “Bad Joke” test asks, is whether it would be a bad joke to stay you still owned something.  For example, there is the Hefty Bag commercial on TV where they drop the piano and then stuff the broken wood and springs into a hefty bag and deliver it: “Where do you want your piano?”  Tht’s a case where it would be a bad joke to say she still owned a piano.  That’s not this problem.



c. Michaelman:  Need to discuss both settlement costs & demoralization costs and then discuss which is likely to be larger.  Remember that Settlement Costs are for the claimant and other folks similarly situated (here, likely few others similarly screwed by beach erosion projects).  With demoralization costs, you need to focus on compensation, not the underlying government act.  That is, you want to know if the public will be upset because M isn’t compensated, not whether they’ll be upset because the state built a public beach. Of course, if the public is highly in favor of the underlying state act, they probably are less likely to be very upset at the lack of compensation.

C. Common Problems: 1.  Policy Not Tied to Takings Law:  You need to connect your arguments to the relevant legal doctrine.  Two common examples of unconnected policy:



a.  Balancing Interests: Many students discussed whether the benefits to the BFOs outweighed the harms to M.  As we discussed in class, the cases do not engage in this sort of balancing.  You also lack the facts to do serious balancing.



b.  Foreseeability/Assumption of the Risk:  Many students argued that it was inappropriate for the state to bail out the BFOs because erosion was foreseeable or because they assumed the risk.  Other students made similar arguments about A/M: they should have anticipated the state would cut off their beachfront to stop erosion. 


This kind of argument was relevant in Mahon because the landowners challenging statute (coal cos.) had specifically purchased the right in Q from surface Os.  Here, A/M did not purchase rights from affected beach owners (Nor had A/M themselves sold the rights to beach access to anyone else).  


The other cases do not support this kind of argument.  Hadacheck specifically rejects argument that the regulation was inappropriate because the harms were foreseeable to the neighbors. Neither Hadacheck or Penn Central suggests that the owners should lose because they should have anticipated the regulation (although the restrictions in both cases were pretty foreseeable). 


2.  Exam Technique Issues:  Again, the usual suspects

· Read Carefully
· Don’t let a decision on a preliminary issue prevent you from discussing another major issue later.  Here, even if you decide that an inheritance cannot be a DIBE, you still should d iscuss whether there would be a taking if we treated the whole investment as though it were M’s.
· Admit and deal with weaknesses in your own position; don’t pretend they aren’t there or, worse, exaggerate your own position.
· Tie your arguments to legal authority.  
· Use common sense.  Here, many students suggested there was something sinister about the state choosing the fastest and cheapest way to address the erosion problem.  Doing something quickly and cheaply is usually called “efficiency.”  People usually complain that governments do things slowly and expensively.
2009 QUESTION III-M:  BEST STUDENT ANSWERS

2009 Question III: Student Answer #1: This was probably the strongest answer.  The student does a very nice job working with the cases in both the majority and dissent and, especially in the majority, deals with the problems with its positions very well.  The major weaknesses are a failure to address the inheritance issue and only doing one side on Sax and the indirect harm issue.  

Majority:   The court finds that there has been no taking of Melissa's property.  First, unlike Penn Coal, where there was no public purpose in the statute which only benefitted a single landowner, there is adequate public purpose in this action by Florical.  In Penn Coal, the Kohler Act merely benefitted a single landowner, and the court found that there was no public purpose.  Here, there is a public purpose in the creation of a public beach, and in addition, there is a public interest in preventing the destruction from erosion of multiple homes.  Furthermore, protecting the environment from erosion is always in the public's interest, and thus under Penn Central Footnote 30, we find a valid exercise of the police power, to promote a public benefit.


 Furthermore, in Penn Coal, where there was a complete destruction of a contracted for property right, such that there was no value left, the same is not true here.  Melissa's retains a valuable property, and continues to have the ability to run this property as a hotel, which is her expectation for the property, unlike the coal company in Penn Coal.  Though the value of the property has been significantly reduced, it has not been reduced to zero, as it was in Penn Coal.  In addition, unlike Penn Coal where the coal company had specifically contracted for the rights to drill such that the land owners would lose subsidence, Melissa had not specifically contracted with other landowners or the state to maintain the beach in its eroded state.  Thus, there is no interference with specifically contracted for rights.  Therefore, since we find that there is a valid police power exercise, value remains, and there is no interference with contracted for rights, unlike Penn Coal we find no taking.

This case is similar to Penn Central, where we found that a valid public benefit created through an exercise of the police power does not constitute a taking, where the landowner can continue with the main purpose of his land, and there was no interference with distinct investment backed expectations.  Similar to Penn Central, this government action creates no interference with the continued use of Melissa's property as a hotel, thus her primary expectations for the use of the property is left untouched.  Similar to Penn Central, which believed that it had an unfettered right to the air rights above it, Melissa believed that she had a unfettered right to the continued presence of the beach right under to her property, unencumbered by the presence of a public beach.  As in Penn Central, where we noted that a mere belief in a the ability to exercise a property interest does not grant one a property right, here too, though Melissa sought to exploit her interest in the private beach, she had no right to the continuance of the beach.  Likewise, her distinct investment backed expectations were limited to her investment in the hotel itself, not to the beach in front of it, much like Penn Central's distinct investment backed expectations in the train station though not in the air rights above it.  There has been no interference with the distinct investment backed expectation in the hotel, and thus no taking.  


While we noted in Penn Central that the train station could continue to make a reasonable rate of return, our holding in that case is better construed to indicate that there is no taking where the government regulates for the public benefit and there is no interference with distinct investment backed expectations.  Since there is a public benefit here, and no interference with distinct investment backed expectations, the lack of reasonable rate of return is not dispositive.  Perhaps the outcome would be different here if Melissa or Aaron had made substantial investments in the beach itself, and not merely placed a raft on top of the water, such that these distinct investment backed expectations in their investment in the beach would be worthy of protection.  


This case is similar to Hadacheck, where we found no taking despite the significant inteference with the brick factor owner's distinct investment backed expectations in the brick factor.  Though our holding in that case has been misconstrued to indicate that significant interference with distinct investment backed expectations is acceptable where the government is regulating to prevent a public nuisance, it can be better understood to mean that there is no taking where there is not a complete destruction of all distinct investment backed expectations.  In Hadacheck, though the brick factory was no longer allowed, and the owner had distinct investment backed expectations in that, he was allowed to continue to dig for clay, which was another of his distinct investment backed expectations, and thus this regulation is acceptable, even if the regulation had been for a public benefit as opposed to a public nuisance (as there is no need to distinguish between the two pursuant to Footnote 30 in Penn Central).  Likewise here, the regulation interferes less than that in Hadacheck, as Melissa's primary distinct investment backed expectations is with regards to the hotel, which is left untouched, like Hadacheck's continued ability to dig for clay. Therefore, even if we did find that she had a distinct investment backed expectation in the beach property, the fact that her other distinct investment backed expectation in the hotel remains untouched allows this to be acceptable under Hadacheck.   


Furthermore, there is a less significant drop in value here than in Hadacheck, where the factory owner essentially lost the vast majority of the value in the land.  We also upheld a significant drop in value in Penn Central.  


In Penn Central, we noted the analysis of Michaelman, which holds that compensation is required if settlement costs are greater than the costs of not compensating, which are demoralization costs, which has to do with the upset to the owners and the upset to their sympathizers, and the disillusionment with the government from the public.  Here settlement costs would be at least $15 million, and the demoralization costs would probably be less.  The owners are clearly quite upset, but there is no one similarly situated, and the public at large will probably be unsympathetic to the losses experience by a landowner which caters to the upper-crust of society, and who still has access to a beautiful beach, and the public itself has gained a beach.  Thus, since settlement costs are higher than demoralization costs, the government does not need to compensate.  This outcome would be supported by Ackerman, as the ordinary observer would not characterize the $15 million value left after the taking as a bad joke.  


Therefore, given the public benefit that this regulation creates, the lack of interference with distinct investment backed expectations, and the ability of Melissa to continue with her primary expectation in the property, we find no taking.

Dissent: While my esteemed colleagues find this case distinguishable from Penn Coal, I find that the significant parallels between the two cases lead me to find a taking has occurred.  In Penn Coal, we found that it was unacceptable for the state to regulate to protect the interests of a private property owner.  Here, the regulation at hand merely protects the interests of one property owner over another.  Namely, the rights of land owners on either side of the beach are protected at the expense of Melissa's.  As we found that this was unacceptable in Penn Coal, I find it unacceptable here. In addition, though there is not a complete destruction as there was in Penn Coal, the destruction is so significant that there is no reasonable rate of return, which is essentially the same as complete destruction.  Just as the Coal company could receive no return on their investment in the coal underneath the landowner's property, Melissa can obtain no positive return on her investment in the hotel, and thus there has been a taking.  


In addition, in Penn Coal we found that the landowner was creating no public nuisance, and the regulation only protected the rights of one landowner over another, I find that the same is true here.  There is no affirmative action on the part of Melissa to create a public nuisance, and thus it is inappropriate for the government to regulate and destroy value from her land where her actions do not create a nuisance.  Like the dissent in Penn Central, I am weary of this court's abolition of the distinction between public benefit and public nuisance.  Where the government seeks to elucidate a public benefit, I believe that they must do so in the constitutional way, namely through just compensation.  Furthermore, the presence of a public nuisance justified the great taking of Hadacheck's property in Hadacheck, as his use of his land was harmingothers.  Here, there is no such nuisance or negative use of Melissa's land in a way that harms others, and thus a regulation which so destroys the value of her land must be compensated for.  


In addition, though my colleagues find great parallels between this case and Penn Central, I would argue that there is greater interference with distinct investment backed expectations, as the hotel's viability depends on the presence of the beach, and thus Melissa did have a distinct investment backed expectation in the presence of the beach. She and Aaron would not have invested in the renovation had they known that this regulation was coming, and thus they did have distinct investment backed expectations in the beach.  In Penn Central, the landowners would still have bought the train station even if they had no air rights.  


Furthermore, this is a case of government enterprising, as the government has essentially interfered with Melissa's property to create a public beach, much as if the government had taken Melissa's property to create a school, thus under Sax (which we noted in Penn Central), there has been a taking requiring just compensation.


Furthermore, unlike Penn Central where there was no interference with distinct investment backed expecations, and there are here, there is also no reasonable rate of return left here, as there was in Penn Central.  Thus, though my colleagues seek to focus exclusively on distinct investment backed expecatations, I assert that a reasonable rate of return is an important component in finding that there has been no taking, and thus there is a taking here without this reasonable rate of return.  


Thus given that there is no public nuisance, but rather a case of government enterprising, or at the very least choosing one property over another (without a public nuisance, distinguishable from Miller) as in Penn Coal, and there is significant interference with distinct investment backed expectations, and no reasonable rate of return, there is a taking here which requires just compensation.  

2009 Question III: Student Answer #2: A confident and strong answer with some nice back and forth on the inheritance issue (including a clever use of Michaelman in the dissent), Sax and footnote 30. The majority is a little stronger than the dissent. 

Majority:  Crucial to understanding whether there is a taking is understanding what, if anything is taken and what role the government has in the interplay between the parties.  As with the court in Penn. Central, we find that there is no actual taking by the govt here.  Melissa still retains the property of the hotel.  Indeed, the only thing taken, i.e. the raft, was actively compensated for. The construction of the beach further does not seek to restrict the uses on the land in the same way as other cases where there may have been a restriction despite the lack of an actual possession of property by the govt.  In Hadacheck, for instance, there was deemed to be no taking even where there was a clear, explicit interference with how the land owner could use his land. Here, there is no such clear declaration.  The govt is merely responding to need to replace eroded sand previously existing in the space of the area.  Thus there is an even stronger impulse to not view the current govt action as a taking than in Hadacheck.  



Even considering the more ethereal interference with land owner's use in the Distinct Investment-Backed Expectations (DIBEs), we agree with the trial court that there was in fact no investment in the current owner's case to be interfered with.  While the Court of Appeals notes a policy consideration regarding safeguarding the economic well-being of families, we must remember the overriding object and purpose of a consideration of DIBEs as discussed in Penn. Central. Considering DIBEs is to assess actual injury to the actual owner emanating from the govt measure at issue and to thus remedy such specific economic injury that would not have otherwise occurred were it not for the govt measure.  While the dissent maintains that this reads the DIBE consideration too narrowly, we find our decision on solid ground on the basis that as to Melissa herself, she did not lose any of the $15 million value.  That this loss would only have been worthy of DIBE consideration as to Aaron himself.


The claims of the Court of Appeals and now the dissent that there is interference with DIBE also serve to mischaracterize the actions of the Aaron and Melissa, and the evaluation of the meaning of DIBEs.  The decision in Mahon reflects the importance given to sustaining freedom of contract and to take risks of oneself regarding financial decisions.  Just as the surface owners in that caes were deemed to have notice of the fact that their homes would be liable to cave-in by signing away subsidence rights, the choice of Aaron to build following eroded land represents a business gamble that conditions would remain as lucrative to the notion of expanded profit opportunitites.  It is not unreasonable to suggest that Aaron should have foreseen that the govt would resand the area, particularly given that the government would be made aware of the eroded property interests of the owners on either side of Jason's Bay. Moreover, evaluating under Ackerman, what is left is a functioning hotel and resort, hardly a "bad joke" in the eyes of the ordinary observer.   


Penn. Central recognized the fact that the distinction between preventing public nuisance and enacting a measure for the public benefit is an artificial construction that is not always true.  Thus the characterisations of Epstein as to when govt should enact regulations, when govt seeks to avoid public nuisance and when there is no implicit compensation, fails to be as relevant to this current issue in the same manner as in Penn. Central.  The fact that the govt can be seen to exercise its police powers to both avoid public nuisance and confer a public benefit means that the criteria is met when evaluating the rationale for the measure at issue here.  While there may be room to pause in eliminating the public nuisance/public benefit distinction, the govt here in creating a beach and thus addressing the erosion issue can be seen as both addressing public nuisance and conferring a public benefit.  The nuisance is in addresing the threat to public welfare in the form of the eroded property investment made by the owners on either side of Jason's Bay.  Additionally, the public benefit conferred is that of a public beach, originating from the replacement of the eroded sand.  


Indeed, considering Sax, this case is much like Miller in that it is a quintessential govt as arbiter case.  As with Miller, this case involves the interest of two distinct private land owners.  While the interest of Melissa is on one side, the interests of the property owners whose land has literally been eroded is on the other.  The interest of the government of maintaining the now present public beach is neglible when compared to the interest of the two private owners in this dispute.  Because the government seeks to find a solution to these competing private interests, the role becomes as that of arbiter and it would not do to find that the govt in that role compensate the loser in the same way as it would not be appropriate to require this court to compensate the loser to any dispute placed before it.  The arbiter role must be preserved to ensure that there remains a legal recourse to such property disputes and finding a taking despite the neutral position of the govt would undermine its ability to police matters such as these.  For these reasons, we hold that the decision of the Court of Appeals be REVERSED.

Dissent:  The characterization of the govt in an arbiter role does not accurately recognise the public benefit extant in public beach now available.  Sax posits that where the govt begins to be more of an enterpriser, compensation would be appropriate, given that the govt has a stake in the outcome.  The fact that the govt chooses an outcome resulting in a public enterprise that may generate all kinds of supplementary revenue for the municipality should case the arbiter role claimed in a suspicious light.


The majority additionally would seek to undermine the argument of interference with DIBEs on the ground that Melissa did not incur the financial loss, Aaron did.  We side with the Court of Appeals on the consideration that this would undermine continued investments in all enterprises, for who would invest further capital into a business venture if it was not clear that these investments would remain secured for future heirs of that business venture.  It is rare that expansion decisions of the nature of the one at issue be fully realized in the lifetime of the person who incurs the financial burden.  To render their injury non-compensable should there be govt interference would be to remove any incentive to invest which would serve to stifle the growth of business.  Thus due to the demoralization costs associated with the trial court’s decision, namely the business community as a whole noting how investment cannot be inherited according to the majority, Michelman would require that compensation be made since such settlement would not be more expensive than the demoralization costs.  


The argument of the majority also ignores the fact that it can be assumed that the debts incurred by Aaron to enable this investment would pass to his heirs and so Melissa has as much of the burden as Aaron with regard to the injury felt in a $15 million loss of value to the property.  The majority also overlooks the fact that unlike in Penn. Central, there is no hope of making a reasonable return on the amount invested.  Thus, unlike in that case, there is sufficient economic loss that cannot be recouped, and Melissa should be compensated.


In conclusion, we remain skeptical of the continued non-distinction between public nuisance and measures for public benefit and remain vigilant about the slippery slope that including public benefit could erode constitutionally guaranteed private property rights.  For these reasons, we AFFIRM the holding of the Court of Appeals and require compensation be made to Melissa in response to the government taking.
2009 Question III: Student Answer #3: Although not quite as strong as the other two models, this was the best of the many answers in which the Majority found a Taking.  I think the dissent arguments are a little better than the majority’s here, but there is some very solid back and forth on most of the difficult issues.

Majority: We affirm the Ct. of App.'s ruling and rule that there is a taking. 

DIBE:  We disagree with the DC's finding that because M inherited the property, she had no DIBE. While not all inherited property has DIBE, this particular case did. M began as an employee in the 1980s, was hired on as a manager in 1990, and is still a manager of the property. She took part in the important decision in 2005 to renovate the property. She inheritied the property but so also inherited the $7 million in loans both her M & A took out for the upgrade. She expected to maintain a luxury hotel in the area and invested accordingly to upgrade the facility. Simply because she inherited the property does not mean she did not have DIBE because she was involved in the business itself.

HEIGHTENED SCRUTINY:This court recently used a new standard to evaluate state actions concerning takings and we uphold that standard and apply it here. For there to not be a taking, the state action has to be reasonably necessary for a substantial state purpose (Penn Central). The state action here fails this test. It is known that though the state spent several years, and consequently a large amount of taxpayers money, studying alternatives to stop the erosion, it still decided on the cheapest and fastest solution. This action failed the first part of the test because it was not reasonably necessary. There are many alternatives the state could have employed to stop the erosion and settling on the cheapest and fastest does not bred confidence that the state sufficiently evaluated all the alternatives. [This argument needs more support.]

SAX.  The government is acting as a enterpriser here and stands to benfit from the regulation because it created a public beach instead of giving a correct portion of land back the adjacent private landowners. The governmetn stands to benefit from this through tax revenue from people using the beach and additions to its park and recreation services.

LOST INVESTMENT.  The value of M's resort dropped over half and M cannot make a reasonable rate of return on the amount she invested. She invested in the hotel to make it more high end and attract a richer, more exlcusive cliente. Part of the draw of the hotel was the exlcusion of the public. The court should evalue the loss of the return on M's investment because she invested that money with the expectations of making a larger profit. The state has effectively taken that completely away from M and has interefred with her property. She did not acquire new property. She invested money into the existing property she had. Therefore, the state's action affected M's existing property as well as her recent investment. We did not look at the loss of investment in Penn Central as part of the whole value of the property because Penn Central had not invested and made actual changes when we heard its case. Here, M has made the renovations and expected her business to make a return on her investment. The State's action effected her property as it stands today, not what it could have been in the future like Penn Central.

DISSENT.  We disagree with the majority and subsquently affirm the DC's rule that there was not taking here.

DIBE.  M had no DIBE because when she inherited the property, she instantly gained a considerable amount of wealth. The majority cites as their support the fact tha M worked at the hotel and particiapted in the business decisions as showing M had DIBE. While M did work at the hotel, she was not the owner and can be seen as assisting in carrying out A's DIBE regarding the property. We will concede that when the landfill occurred it inteferened with DIBE, but these were not her DIBE; it interfered with A's DIBE. 

NO PHYSICAL INVASION.  We also agree that there is no taking because there was no physical invasion of M's land. (Penn Central) The state did not take her land or use it in anyway. The state does not appropriate it at all. The landfill is a minor inconvenience for the hotel patrons who have to walk a reasonable distance across a public beach.

HEIGHTENED SCRUTINY.  The court is not in the position to judge the actions of a state in a particular locality when that state has studied and evaluated several options. It is not in the court's discretion, as the majority would like to think, to decide that because a state selected the apparent cheapest and fastest method that that action was not reasonably necessary. And there is a substantial state purpose of preventing erosion. The state was preventing a relatively minor nusiance now from growing into a dangerous situation, much like the court did in Hadacheck. It shut down the brick factory to prevent the current nuisance from growing into a much bigger issue for the community to deal with. The court held then, and should use now, that the state was within its police power to prevent the nusiance and therefore should not be seen as a taking (Epstein).

LOST OF INVESTMENT. Cannot hold state accountable for lost of investment  Conditions change and it would be unreasonable to hold state accountable for every action when those actions are needed to further the public interest  Because a state's regulation now affects future profits does not mean it must be a taking- in Penn Central, regulation affected potential future profits but Ct ruled that state cannot be held respoinsible for that.  M still has renovations intact, state has not touched that, value is not 0, state is still allowing her to operate as is.  Like in Hadacheck, was not a taking because property wasnt at 0, still can make money

Question III-N (2012):  Professor’s Comments: There were some very nice answers to Question III, but many students failed to identify and discuss any of the difficult issues raised by the problem and there were an unusual number of errors describing the doctrine, cases and theorists.

Overall Structure: This case turns heavily on whether you consider the cliff house and the island together or separately.  If together, you probably have to concede that there’s no Taking when you lose less than 4% of the value of a $10 million holding.  On the other hand, losing 90% of the value of the island alone looks like it ought to be a Taking, so the government will be forced to explain why that should not be so.  Thus:

· No-Taking Side Can Argue EITHER (but good technique to try both):

· Family holdings are single property OR

· Island alone is not taking (perhaps relying on big loss cases like Hadacheck)
· Your Pro-Taking Opinion Must Argue BOTH:
· Treat as separate properties AND

· Island alone is taking (& presumably, why the case is different than Hadacheck)

Some Basics:

· Rational Basis/Arbitrary: As the first model makes clear, case easily meets rational basis test and is not arbitrary. Even if the island never could be damaged by a storm (unlikely) and even if the oysters on the island might prove to be of little help, under Euclid, the state is allowed to act based on generalizations without having to justify their relevance to every affected parcel.  Moreover, the island is in an enclosed bay, so the oysters may help reduce wave action in the bay generally. If heightened scrutiny applies, the state might have more trouble because the island is such a small part of the overall picture and because the whole oyster theory is a little speculative.
· Physical Invasion:  The problem is absolutely clear that the state has not entered A’s land or placed anything on it.  You should be clear that the absence of a physical invasion doesn’t mean there’s no Taking (See Mahon).

· Nuisance/Noxious Use:  In the context we are employing these terms, they refer to actions by the regulated landowners that have harmed neighboring parcels. Under this definition, nothing A has done is a nuisance, and storm damage is not a nuisance.  If you want to argue that the storms should be treated like ordinary nuisances, you need to make clear you understand you are expanding the definition and explain why it’s a good idea to do so.  The third model contains a clever “passive noxious use” argument as a way to expand the definitions here.
· Implicit Compensation/Reciprocity

· Reciprocity means the landowners burdened by the regulation are the same as those who benefit from it.  Not true here, where a limited number of owners are burdened, but most people with land near the water should benefit.  Incidentally, many students incorrectly said that the Penn Central majority found reciprocity.  I argued in class that Grand Central Station probably received economic benefits from historic preservation, but the court did not adopt or even address that argument.
· There is little evidence of significant implicit compensation (IC) here; if you want to rely on IC, you need to describe it and defend its importance.

· Best claim is that island might benefit from limiting storm damage if it were developed and from limiting erosion generaly

· Cliff House unlikely to get direct benefit because waves not likely to overrun cliff.  Benefits from general aid to economy and property value aren’t specific enough (what I call “rainbows”)

· Right to harvest oysters unlikely to have value nearly enough to compensate for 90% loss of value, even if it were not deferred for 20 yrs.

· No evidence program provides A with tax breaks or rights like TDRs.

· Because unlikely to be viewed as significant IC or as noxious use, A should win under Epstein
Major (Difficult) Topics for Two-Sided Discussion:  I included references to quite a few possible difficult issues hoping you’d each see two or three that you’d feel comfortable addressing. I suspect that this might have overwhelmed some of you instead.  In any event, there was less extended discussion of hard issues overall than I’d like, although the models are pretty strong in this respect.  Here are some of the options you might have chosen:

· 1 parcel or 2: The model answers provide many useful points about this.  In addition, you could note that the island and the cliff house had been part of the same land holding for 275 years, and the island has served as a recreation area for the house on the mainland, so maybe less arbitrary to address them together than different sites Penn Central had in Manhattan.  Many of you argued that the proposed sale only covered the island, but the proposed lease in Penn Central similarly only covered the air rights, so you’d need to explain why the two cases are different..
· DIBE:  At least three issues related to DIBE:

· Should an Inheritance be treated as a DIBE even though no actual investment by the current owner? See all three models. Note that if you rely on family investment, probably no significant interference here, since investment made before 1738.

· Should the uncompleted sale blocked by the regulation be treated as the investment for DIBE purposes?  See 1st and 3d models.
· Why is Hadacheck not a Taking despite significant interference with DIBE? 
See 2d and 3d models.
· Purpose: At least three issues related to purpose of regulation, the first two of which we discussed in class in conjunction with the Bart Simpson/prison problem:

· Regulation creates no explicit limits on A’s use of own land.  See 1st and 2d Models
· No claim that A’s prior or existing uses of land were causing harm to others. See 2d and especially 3d models.  
· Should Heightened Scrutiny apply?

Theorists

· Sax: The case doesn’t fit neatly into either Sax category because the regulation looks more like construction than like simple regulation, but the construction is not on private property.  If you argue for either category, hyou need to acknowledge that the case isn’t typical and explain why the category fits. All three models do some useful work with Sax, but the first model does so especially thoughtfully.
· Michelman: See 1st and 2d Models
· Settlement Costs:  Remember that you have to look at all affected parcels.  Maybe high:  many coastal lots would be affected by oysters, and very hard to value losses.  

· Demoralization Costs: # of sympathizers might be low because of concern re Sandy, unless public doesn’t really believe that oysters can help.

· Efficiency Gains: Q for state  legislature; not part of Takings analysis.

· Ackerman: If properly focused on whether ordinary observer sees land as taken, probably OK.  A still owns island worth $40K undeveloped and can do virtually anything she wants on it including build a house.  Maybe “bad joke” where you can’t swim from island, but would need to defend that observer would think swimming so crucial.

· Demsetz:  Purpose of Demsetz Takings story is for you to think about the kinds of cases that give rise to Takings claims. However, the Demsetz materials we read tell us something about when the rules are likely to change, but almost nothing about what kinds of land use regulations require compensation.  Here, using Demsetz is especially difficult, because the challenged regulation is not attempting to address externalities caused by A’s own behavior.

Other Common Errors

Sloppiness re Cases/Doctrine

· Overstatement/Oversimplification of Rules:  The cases in Unit III, read together, don’t create a lot of simple rules.  Many of you stated “rules” that were consistent with one or more cases, but not the whole line.  Some examples:
· No T if the regulation creates any benefit to the public.  If true, no reason for the complex analysis in Penn Central, plus probably inconsistent with Causby and Mahon

· T if value of parcel reduced to 0.  Miller says can go to 0 if regulating to protect value of parcel with inconsistent land use.

· No T if any uses/value remain. Again, if true, no reason for the complex analysis in Penn Central

· 90% loss in value = T. Inconsistent with facts of Hadacheck and Euclid & of statement in Miller re 0 value.

·  Analysis Not Tight to Legal Tests:  Need to frame your arguments to closely parallel the language of the relevant legal tests.  Students were particularly sloppy with respect to rational basis analysis and the theorists.
· Policy Untied to Constitutional Issues: The job of a federal court reviewing a state regulation under the Takings Clause is not to determine whether it constitutes good public policy.  Thus, many arguments that would be appropriate if addressed to the Connecticut legislature are not relevant here.  In particular, the federal court would not undertake an independent cost-benefit analysis of the regulation and, unless it is applying heightened scrutiny,  would not consider the likelihood that another superstorm will arise
Errors re Exam Technique

· Overstating Facts:  Good zealous argument does not include overstating your case.  For example, saying that the island has no value or no possible uses left is just wrong.  The fact that the value is $40,000 undeveloped means that real estate professionals must believe it would be possible to make some use of the island even if you can’t swim there.  For example, nothing in the regulations prevents A from building a house there.
· Not Reading Carefully:  Take time to read the Question carefully.  Several students analyzed the problem as though the loss in property value derived from the ban on harvesting oysters as opposed to the inability to swim or wade.  Incorporating a significant misunderstanding costs you a little bit of credit for the mistake and a lot of credit when the mistake causes you to miss a bunch of the relevant arguments
· Unnecessary Concessions: Parties to a real lawsuit might decide for a variety of reasons to concede points that aren‘t dispositive of the outcome of the case.  However, this question is designed to facilitate your making arguments on both sides of important issues, so conceding major points is not good strategy if you are leaving major arguments out of your answer.  For example, some students “conceded” that A’s land should be viewed as one parcel (or as two).  Why not instead show me that you see both sides of the issue?
Question III-N:  Student Answer #1:  Although it contained a few errors, this was far and away the best answer and earned the rare maximum score of 20 points.  The majority is exceptional, with a very strong discussion of DIBE, good work on rational basis, Sax, Michelman, and public property, and a couple of useful ideas about the denominator question.  Although the dissent is a little less thorough, it still is smart and much better than either opinion in most student answers. The dissent includes solid work on the denominator question, inheritance, the timing of the sale, and the temporary nature of the harm.

Majority: Not a Taking.

Rational Basis Test: The designation of many areas as areas where installation of oyster beds are being placed and where regulations are being put in to forbid harvesting the oysters passes the rational basis test:

· This designation is clearly not arbitrary--as it affects only those people with property with water with oysters and areas suitable for placing oysters.  That the regulation only affects some homeowners and not others is not enough for the regulation to be arbitrary--but is rather because some homeowners have waterfront property that is suited for oyster habitat, while others do not.
· In addition, this regulation is clearly within the police powers of the state as it promotes the health, safety, and wellbeing of the citizens by taking steps to reduce damage from future storms.

· It is rationally conceivable that doing this may help prevent future storm damage. It was the finding of the district court that determined that the installation of oyster beds was a reasonable measure to try to limit future storm damage. This decision was made after much research other options by the affected states of the super storms and marine biologists backed this plan. It also seems that, while the oyster beds will not totally stop super storm damage, they are a way to reduce damage that seems to be logical and effective. Although the oyster solution will not be the only step needed by the state, it is one step in the right direction as it promotes the safety and health of all citizens. [MAF: All correct, but probably more analysis than is needed here for rational basis, which is pretty straightforward in this case]
Denominator Question: This case presents a unique denominator question to this court. While the land was inherited/acquired together, it is physically separated by water. The island affected is not connected to the rest of the land except through the inheritance. It could be unfair for us to set a precedent that we can look at the denominator question as involving all parcels of land attained together, even if not connected. While we do think that the fact they were conveyed to the plaintiff together is important, we do not think it is enough to designate the parcels as one entire property. Still, even without acceptance that the parcels are distinct from one another and that the denominator should be only the island parcel affected--we do not find this a taking for reasons of inheritance and a lack of DIBE (see below).
DIBE:  Here, there appears to be no distinct investment backed expectations at all. In fact, it appears that plaintiff has invested nothing into the property since she acquired it. Additionally, and perhaps even more importantly for the majority of this court, the plaintiff paid nothing for the property and acquired the property through an inheritance. The use of DIBE (while not conclusive) is an important part of determining if something is or is not a taking. We use DIBE for numerous reasons--none of which apply here. First, we will use DIBE because we fear that people may be less motivated to invest in the land or even to purchase it in the first place if they fear that the property could be "taken" from them. Additionally, we examine the plaintiff's DIBE out of a principle of fairness. Surely it is only fair to examine what expectations the Plaintiff had while acquiring and/or investing in the land. Here, the plaintiff had no expectations while either acquiring or investing in the land and thus we cannot say that she had DIBEs worth our protection. While the dissent would like us to believe that the offer from FDC was a DIBE in that the plaintiff distinctly expected to receive the money from the sale, we cannot say that the court need compensate every taking, especially one which involves no investment from the plaintiff. The dissent would like to compensate the plaintiff here for the work and investment and purchase of her ancestors who acquired this land many years ago--However, we do not find it reasonable to compensate one for something they did not invest and work on. Surely we cannot compensate everyone who gets something for free and is disappointed when ONE single use of the property is taken from them. We believe that this type of attitude could lead to forcing the government to compensate in virtually every instance and cannot say that we see compensation needed here under a DIBE analysis.  Even in cases where there are DIBE (Hadacheck) we do not always compensate. This factor can weigh heavily in favor of the plaintiff, but here, given the importance of reducing the damage from superstorms--it does not appear that even some small DIBE would be enough to persuade the majority of this court that there had been a "taking" requiring compensation.
Physical Taking: As in Hadacheck and of Penn Central, there has been no physical taking here. The plaintiff may still use her land in every other way except for the one way that interferes with the oysters. She may still use a boat to get onto her land, she may build upon her land, etc. In fact, unlike Hadacheck we give her 0 restrictions on what she may do on her OWN LAND--rather we only tell her what she can do on the waterfront which is not her property to begin with. We cannot be expected to compensate all those who are disappointed to learn that they cannot do certain things with or in the water surrounding their land, when they never owned the water to begin with.
Temporary/Permanent: This so-called "taking" is also at odds with what we deem requiring compensation because it is not clear that the taking while be permanent. We only know, as of now, that the taking will last for 20 years. Although this "taking" may last a long time given the current changes in climate, for now it is not permanent--which to the majority is one more reason why this act was not a "taking" like the dissent argues it is. [MAF: Needs more defence.]
Arbiter/Enterpriser: Here, the government is acting neither clearly like an arbiter nor like an enterpriser. Although the state government is not acting directly to regulate two conflicting land uses--the government is also not taking anything from the plantiff in order to meet its own needs (ex: building train tracks, etc.). Here, we think this case is best characterized as an arbiter case because the water uses of some citizens (in the water that they do not actually own) is causing harm to others. While we acknowledge that there are not two distinct conflicting uses of property like in the case of Miller--there are two conflicting issues between the public and the landowners affected by this regulation. If the landowners here are allowed to continue to engage in the act of using their water after the oysters are put in, then the harm to others will be great. The others are not using their land in any way (in so far as we can tell) that might harm others so therefore we believe that Connecticut is acting like more of an arbiter than an enterpriser here and that compensation should not be required. [MAF: Nice argument]
Settlement & Demoralization Costs:  Here, the settlement costs may be high depending on how many homes and properties are affected by their waterfront being designated as a place where oysters need to be put to reduce storm damage. Even if the settlement costs were low, however, the demoralization costs are expected to remain lower. The citizens of the state are recovering from a horrific and greatly damaging storm. Many of them fear greatly that they may lose their houses in the next superstorm--and we do not anticipate that they will have much sympathy for the 3.6% loss of plaintiff's 10 million dollar inheritance given that the citizens may not have a place to live if another superstorm comes. Despite the facts that the oysters will not solve the entire problem of damage caused by superstorms, the property owners affected by the regulation will find few sympathizers among the general public who fear losing their only home and belongings if another storm does more damage than Hurricane Sandy.
Dissent: Taking.  While we agree with our esteemed colleagues that the regulation passes the rational basis test, we would require compensation. 

Denominator Question: While the majority seems to think that the denominator question is probably going to result in the island (rather than the entire inheritance) being the denominator, they do not seem to think this matters much. We starkly disagree. This island is surrounded by water and could be sold (and indeed almost was sold--see below) separately from any other inheritance. We believe that looking at the entire inheritance could result in an unfair disadvantage given to those with more property (even if the property were used for separate things or located in separate places)
Issue of Inheritance: While the majority believes that the issue if inheritance is essential to the discussion of compensation in this case, we respectfully dissent. We believe that it should not matter how people legally-acquired their property. We believe that the right to just compensation under the 5th amendment does not discriminate against those who were fortunate enough to get an inheritance while catering to the needs of those who purchased the property themselves at fair market value. We believe that the property in question should be just as strongly protected whether the plaintiff purchased the property or whether someone else did who left her with the rights of the property upon their death. It should make no matter to us, because we believe that the language of the 5th amendment gives no distinction between the two. 

DIBE: Furthermore, while the majority will state that the inheritance resulted in the plaintiff's lack of a DIBE interest, we disagree. Here, the plaintiff had an opportunity to sell her property for $400,000 and now, as a direct result of this regulation, her property is worth only 10% of this. Had the plaintiff here never negotiated a sale and only inherited the property with the intents of keeping them for later unspecified use, we may not feel the same way but indeed those are not the circumstances here. Here, the plaintiff had the distinct intent to sell and would have sold but for the storm and the subsequent regulation that dropped the price of her land. We believe that DIBEs should be broad enough to encompass the rights of one who was in the process of selling their property and is now prohibited either formally or informally (though the SEVERE drop in price) from doing so. Although perhaps the plaintiff did not "invest" in the property, we believe that her negotiations were a form of investment that we need to acknowledge and compensate accordingly.
Temporary/Permanent: We also disagree with the majority here that we must classify this plaintiff's loss as temporary. Twenty years is a highly substantial amount of time for a loss--and one which will encompass a large part of the lives of most people. Additionally, we think that this regulation may continue for far longer than 20 years given the high likelihood of climate change and global warming in the future. Even if the regulation were not permanent, however, we believe that this regulation has essentially put a hold on the plaintiff's ability to sell (which was her expectation) and we therefore would compensate accordingly.
Question III-N:  Student Answer #2:  This was the strongest of the answers where the majority opinion found a taking.  Both opinions articulate some nice ideas on key points, although several of them could use more defense.  The dissent is a little better than the majority. Impressively, this was the only answer in the class where I saw no legal errors, no misreadings of the problem, and no policy arguments unconnected to Takings doctrine.

Majority: We reverse.  
Public purpose: First, we concede that the regulation was rationally related to the public safety of preventing or mitigating natural disasters similar to Sandy. Further, the regulation may well pass a test of increased scrutiny, but the court leaves this question open. In any event, Justice Holmes' cautionary words in Mahon are still of great importance, and we are wary of taking unconstitutional shortcuts in the spirit of public safety even if the case is one of emergency and even if the devastating effect of Sandy are still fresh in our memory.

One parcel: The DC was correct in determining that the parcel should be analyzed separately. The mere fact that the property was owned by the same individual is not sufficient to establish a connection large enough to merit analysis of all parcels together. In PC, we looked at whole parcel together, but the facts before us are quite different in the sense that the properties in question are not adjacent or substantially related. Surely, it would not have been in the sense of PC to determine that there was no taking simply because petitioners owned other property within the city.
DIBE: Because we look only at Thompson, we determine that the loss of value was 90%. While we concede that Ackerman would still consider this remaining value enough to constitute substantial worth, and 40,000 are certainly a small fortune for the everyman, we still find considerable interference with investment-backed expectations in the present case, the lack of which was important to our holding in PC. The intended use of the property for L was the sale, and any purchaser would likely want to use the island for swimming. The DC found that swimming is now impossible due, and we find that the government thus interfered with DIBE's. We disagree with the dissent in that the fact that L inherited the property is of no importance to us. If we deemed that any property that was inherited was somehow less worthy of constitutional protection, the public outcry would be enormous, and we would discourage ingenious and hard-working persons of carving out a future for their children. If we deemed that inherited property did not matter as much as purchased property, Michelman's demoralization costs would be large, as every person of even negligible wealth would fear for his or her children's future. [MAF: Very clever to use Michelman this way].
Enterprise: Sax, the importance of whom we affirmed in Miller, would see the present facts as a case of the government functioning as an enterpriser [MAF:  because …?] . While this is certainly an honorable and desirable function of government, this court would consider it unfair for L to bear such a large part of the entire burden of the public benefit of raised safety. While we concede that L is not the only property owner affected, we still find her burden disproportionate. [MAF:  because …?] In Miller, we found no taking because even with governmental inaction one of the private property uses was doomed to fail, and the legislature simply made the decision of which use should prevail. Here, no such conflict existed, and the government took it upon itself to take private value for the good of the public.
ARA: In Mahon, we considered the average reciprocity of benefits but refused to make a required part of the analysis in PC. Here, we shall turn to this factor without making it a sufficient analysis for future cases. Here, there are no benefits at all that emanate from the conversion of the water surrounding the island into an oyster bank. While L is sure to benefit from the increased security, this benefit is too general and not specific enough to L to work against a taking.
Hadacheck: While we made away with the distinction of public nuisances in footnote 30 of PC, it is nonetheless compelling to us here that nothing about L's use of the island created any of the problems that were sought to be mitigated by the legislature, which distinguishes the present case from Hadacheck. [MAF: good idea, but should then explain why different from PC]
Dissent: We would affirm the Court of Appeals and find that there was no taking but merely an exercise of the police power.  We agree that the application of the legislative decision to the present case was rationally related to public safety. 

All parcels: We would consider all parcels in determining whether there was a taking. While they may not be directly adjacent, this is only because of the water between the properties. We find it reasonable to look at the entirety of the parcel because they are the same estate, the same way a guest house across a public river would not be considered to be entirely separate from the main house. Thus, there was only a reduction in value of 3.6%, which we do not find sufficient to constitute a taking as per PC.
DIBE: But even if we considered the single parcel only, we would not find a reduction in DIBE. The land was inherited, and L never made any investments into it. Additionally, her intent was simply to sell it as soon as she inherited it, which lends credence to the idea that she had no particular use for the property. Further, as the trial court found, she is able to use the island in much the same was as she was able to use it before. She had no right to rely on the use of the water for swimming.
Profit from unowned space: In PC, we noted that there is no right on the side of property owners to assume that they were allowed to profit from space they did not own. This case is similar, in that L has no ownership in the ocean water and thus has no right to swim in it or sell the property so that others can swim in it. The reduction value is thus constitutional.
Michelman: Michelman would likely counsel against compensation, because demoralization costs in this case are likely low. For one, Sandy is still fresh in people's minds, and the necessity of the regulation in terms of increasing safety will be widely understood. Further, the public is unlikely to be outraged at the harm done to the extremely wealthy successor to a 10M$ estate, especially if we consider that the overwhelming part of the estate remains intact. [MAF: though also need to consider other similar owners]
No regulation: No limitation on how L may use her land is enacted. The only use that is limited is swimming, which is not a use of L's land but a use of public waters, and is a use that L is not particularly interested in bc she merely intended to sell the property. The intrusion is further not a physical one and affects only the value of the property.
Time limit: We find it of great importance that the ordinance is only valid for 20 years and that after 20 years the oysters may be harvested again [MAF: though unlikely to affect value much]. Thus, whatever interference with L's property rights occurred is a temporary one.
Question III-N:  Student Answer #3:  This is a rare answer that actually took up my invitation to develop a new approach to Takings Law. Overall, it is smart and thoughtful and shows a good understanding of Penn Central.  It also had some mistakes and some muddy analysis, which I’ve noted or edited out, but I wanted to reward both the answer’s significant strengths and the student’s intellectual courage.

Majority:  We affirm.  We agree that the land should not be split up. There was one inheritance that was worth 10 million dollars.  A would like us to view the island as a separate entity and would like us to agree that too much was “taken” from her b/c she lost 90% of her land value. However, P.C. explicitly says that we will not split land and look at each piece separately.  Granted that case was about one building being split between the air rights and the RR use but we feel the inheritance should be viewed as one unit. [MAF: needs more defense.]

DIBE:  
In P.C. one of the relevant factors there were distinct investment back expectations.  Here, A inherited the land, so she has no investment. We are much more likely to protect investments b/c we want to promote economic growth and we do not want uncertainty hanging over the investors – whether their land will be subject to some taking that will interfere with their investments. OTOH inheritances do not merit the same level of protection.  They will happen anyway, people will not say that because there might be some future “taking”, I will not leave land to my children.


A will argue that whether she got the land as investment or inheritance is irrelevant. Bottom line: she has an investment opportunity that she is losing because of the “taking”.  She will further argue that the investment/inheritance analysis breaks down from the outsider’s perspective.  If we really want to promote investments, how are we telling the investors that this case was an inheritance; to them it all looks the same.  A does not have a sign on her land that says it was inherited, so the rationale behind protecting investments is applicable to inheritance as well.


A will argue that the relevant time is not when she inherited the land but rather the fact that she was in negotiations before the state decided to reseed the oyster beds.  She says she fully expected to profit from the use of the beaches before the regulation and that is all that matters. However, even if we were to agree that A had DIBE, because there is no difference between inheritance/investment because the relevant audience is the outside world and she had distinct expectations prior to the regulation, we don’t think the regulation was a taking because although we agree with the some of the P.C. analysis, we disagree on some major points.


PC rejected Epstein, but we do not.  Epstein says that there is no Taking if there is implicit compensation (IC) or if the land is being noxiously used.  The PC court disagreed with Epstein by characterizing Hadacheck, Mahon, Miller as something other than noxious use. There was no IC in those cases so by taking away the noxious use aspect, the court rejected Epstein.  We disagree with Footnote 30 of the PC opinion, in that those cases should be seen as addressing noxious uses.  How then do we reconcile PC itself which obviously was not a noxious use? 


As we said in PC, we have struggled to put down a formula for takings cases that promotes justice.  Today we attempt to fix that and adopt a formula that is a hybrid of Epstein and Ackerman’s theories:  

· If the land is being noxiously used then the government can “take” it by passing regulations that limit the use that is noxious.  

· If it’s not a noxious use, then we must see if there is IC.  In the P.C. there were tax breaks and TDRs to compensate for the taking.  To decide if the compensation in the IC is just, we’ll use Ackerman’s ordinary observer (OO) test.  Would an OO think that the compensation was fair or would they say that it’s a “bad joke”? In this respect, we would have agreed with the dissent in PC to remand and develop the record whether the compensation was just in the P.C. case.


In response to the dissent calling our Epstein/Ackerman hybrid a joke, we say that in PC there were suggestions that this compensation has to be “perfect” yet at the compensation was up to “judicial review”.  If perfect is to be taken literally then why is there a need for review? It’s simple arithmetic: is the value of the taking “perfectly” compensated for or not?  Judicial review suggests “perfectly” is to be read broadly, as we do by applying the Ackerman test.

Applying the E/A hybrid to our case is very tricky:



Noxious Use:  A will claim that she is not using the land in a noxious or illegal way.  The resort is within the zoning and regulations. However, A is using it in a “passively noxious way”.  If she does not conform to the oyster bed regulation, she has deprived the area of a “reasonable measure to limit” storm damage.  A will argue that the precedent for noxious use (once we overrule FN 30) is Miller, Hadacheck, Mabon; there are no precedents for passively noxious use. [MAF: Very clever idea.] We do not find this agreement convincing.  The rationale behind this noxious use is to help keep the health, safety and welfare of others. We do not pass judgment on whatever this regulation does or not, that is up to the states.  However we feel that there is no difference between polluting the air with clay (Hadacheck) and not putting up a measure that will rationally improve chances of the land’s survival during/after a storm.  The difference of active v. passive is semantical in our view.  The idea is the purpose behind the noxious use doctrine.


 Is there IC here? There are no tax breaks or any type of direct compensation.  A will argue that the taking is not noxious so no IC fails the Epstein test.  We disagree. The money that A will save from the storm (if and when it comes) could be viewed as some sort of benefit.  If tax savings are viewed as IC why not storm savings? 
A will argue that taxes have to be paid every year, a storm might never come again and the storm savings are potentially a bad joke when compared to her losses.  However, since we find a noxious use, it is not necessarybto determine if potential storm savings are sufficient IC.



In conclusion, even though the island’s value was reduced by 90%, we view the inheritance as one unit, therefore we agree that there was no DIBE problem because a decline of 3% is not significant.  Even if there was a DIBE problem, we are overruling the PC analysis and are applying the PC a new test – a hybrid of Epstein/Ackerman.

Dissent:  The majority’s opinion today will go down as a “bad joke” in the annals of history.  By overruling FN 30, the court perhaps, without realizing, has left the PC decision on shaky ground. There was no noxious use in that ease and by succumbing to the temptation of adopting the view that there was a compensation in PC , the court has opened a Pandora’s box.  How are we to value the TDRs and the tax breaks?  Prior decisions have suggested that just compensation has to be “perfect” to allow a taking.  Instead of adding clarity the new test only adds confusion.


2 Lands v. 1:  Why should we punish A, she did nothing wrong. If she had bought the island but inherited everything else the court would say that 90% loss is too much, but because she inherited everything the court is going to punish her.  We would view this as two parcels, consistent with PC, which did not look at other lots PC owned in Manhattan.  Here there are two distinct parcels, the one that has the regulation and the one that does not.


Sax:  Finally, an argument could be made that the government is being an enterpriser because the regulation will benefit the entire community much like roads etc. And under Sax when the government is acting as an enterpriser they should compensate. The majority here doesn’t mention Sax but their analysis is potentially rejecting him when Sax likely was adopted by P.C. and other S.Ct. decisions: another example of not following precedent.

Question III-O (2014): Professor’s Comments:  This was the best set of Elements opinion/dissent answers I’ve seen in a long time.  You produced an unusual number of scores of 14/20 (roughly a high B+) or better.  I rewarded good working knowledge of the cases and theorists, clear presentation, and especially two-sided arguments on the most difficult disputable issues (see below).  As always, students did particularly well if their opinions directly addressed both weaknesses in their own positions and the arguments made by the lower courts.  I specifically rewarded addressing the properties as separate on the No-Takings side (see 1st two models) and attempting to distinguish Hadacheck on the Takings side. (see 2d and 3d models).  

1. Do the Challenge:  Most problems in the weaker exams stemmed from a failure to really engage with the challenging aspects of the question, which ideally required you to do four things: 


a.  Address Key Contestable Issues:  Generally on exams, you want to spend the bulk of your time on issues the lawyers will fight about.  In this question, if the properties are treated separately, it is pretty clear there’s a significant interference with DIBE.  If they are treated as one parcel, almost certainly there’s no Taking.  Thus, neither of these points merited much space.  By contrast, as I promised, the question raised several hard questions that should have been your primary focus:

· Should A’s holdings be treated as one parcel or two? (“Denominator Q”). The first model does very nice work on this and the other two models both do quite solid two-sided analysis. 

· Should the state’s actions be allowed to cause great financial harm to a landowner whose use of her land is causing no harm to others?  There is a very good analysis of this in the second model and a solid two-sided discussion in the third.

· Should the state have to pay compensation, even for a significant interference with DIBE, where:

· It has neither invaded nor regulated A’s land in any way. All 3 models do quite solid two-sided work on this issue.  I like the version in the second model the best. 

· The loss of property value is being caused by the irrational fears of potential customers.  The first model has a nice two-sided discussion about this. 

· The state is trying to further an especially important interest like avoiding widespread harm to public health and safety: The second model makes solid use of this idea.


b.  Understand the Relevant Law:  To do the challenge properly, you need to understand the tools (legal doctrine) you have to work with. The weaker answers often displayed confusion or outright errors with regard to both the general scope of Takings doctrine and with specific statements of law. 

i) General Scope of Takings Law:  As I tried to emphasize from the start of Unit III, federal courts applying the Takings Clause generally do not review the wisdom of a state’s policy judgments or attempt to weigh the net costs and benefits of particular state laws and policies.  When you are writing as a federal court, you need instead to tie your arguments to relevant constitutional doctrine.  Moreover, the technical question here is not whether the state should have placed the QC where it did, but rather must it compensate A for having done so.

ii) Specific Legal Principles:  Here are some common erroneous statements along with a brief indication of why they are wrong: 
· A regulation is an unconstitutional Taking if it significantly diminishes the value of the affected parcel. Inconsistent with the results in Hadacheck and Euclid and with the language in Miller about destroying value. 


· A regulation is an unconstitutional Taking if it significantly interferes with DIBE or eliminates the ownhers’ intended use. Again inconsistent with the result in Hadacheck and with the same language in Miller.

· Under Miller, a private interest must yield to a public interest. This would seem to be inconsistent with the results in Mahon and Causby and with some of the language in Penn Central.  What Miller actually says is that a state may choose one private interest over another if it finds that choice to be in the public interest. However, this problem does not involve a choice between two competing private interests. 

· A regulation is always constitutional if it does not reduce the value of the relevant parcel to zero. If this were true, Penn Central would be a lot shorter; the state clearly can significantly interfere with DIBE without draining all value from the property.
· Because this is the best site for performing an important public service, no compensation is required. The problem with this statement is if A owned the land that constituted the best site, the state would have to pay her to use it.  Thus at the very least, you need to explain why the state shouldn’t pay when the harm  that arose from their public service is almost as severe as using her land would have been. 
c. Work with the Facts I Gave You:  On any exam, you must read carefully and accept my version of the facts as true.  This is even more true when key information is described as a “finding of fact” by a court. Some common problems working with the facts here: 

· Best Site for a QC: I gave you this fact to try to discourage you from arguing that the placement of the QC is arbitrary (which really means without any ratiuonal justification at all).  It is not arbitrary and does not fail the rational basis test for a state, faced with a serious health crisis and a request from the federal government to create a QC, to place the QC in the best possible location in the state.  Indeed, the state’s choice probably satisfies even the highest levels of scrutiny.  
· Relevant Jurisdiction: Quite a few students talked about other steps the United States might take to address Ebola or about finding more appropriate sites for QCs outside of Louisiana.  However, the only defendant in the case is the state of Louisiana, which cannot do those things and which probably has little choice about whether to run QCs if the federal government tells it to.

· Value of CP: The trial court found as fact that CP is still worth $300,000.  That means the court had credible evidence that real estate professionals believed that they could make a profit on the parcel after sinking in the $300,000 and making whatever other changes were needed to create a viable use.  Statements that the parcel is useless or valueless are simply inconsistent with this fact. 
· Miscellaneous: A number of students argued that, since there was not yet an Ebola outbreak in the U.S., opening QCs was premature and unnecessary. They somehow missed that the problem is dated four years in the future after a number of Ebola cases have appeared here. One student in particular lambasted the federal gov’t for bringing in foreigners with the disease to care for them here. A good rule of thumb on a law school exam is if the facts seem really stupid to you, reread the question because you might well have misread or misunderstood.


d. Recognize the Best Uses of the Theorists

i) Michelman: There was room for extensive two-sided discussion here and I ended up treating the Michelman analysis as one of the key contested issues in the problem.  The first two models include very good two-sided discussions and the third does solid work on one side.  

· Settlement Costs will depend on how many parcels near QCs are significantly affected (nothing says A is the only owner harmed) and whether the treatment of this case extends to other similar gov’t operations like prisons, reform schools, mental hospitals, etc. 

· Demoralization Costs depend on whether the public thinks A is a victim of gov’t bungling and indifference or whether they see the QCs as crucial to prevent the spread of the terrifying disease. 


ii) Sax is very difficult to apply here.  Although running the QC is an enterpriser activity, the gov’t is not using or regulating A’s land, so the case raises the question of how much should the government have to pay for genuine and significant costs indirectly caused by its enterprises.  This is not an arbiter case, but the government is trying to prevent spillover costs from Ebola.  However, A is not responsible for these costs at all. 



iii) Ackerman: Normally Ackerman’s Ordinary Observer would not see a Taking in a case where the owner is left with a large parcel of land worth $300,000. However, as a few of you noted, the OO might be a bit skeptical of the government’s assurances about the lack of health risks to A and her guests.  It is possible that an OO would actually think it’s a bad joke to say A still has property when there’s a deadly virus living next door. 

2. 
Particular Arguments: Recurring Concerns


a.  Temporary Harm:  Many of you argued that A should not get compensation because the harm to her property value was likely to be temporary, either because the epidemic would end or because people’s irrational fears would lessen over time.  I gave a little bit of credit for this argument, but you should recognize two big concerns with this line of reasoning.  First, the President said the virus would like be a concern for “many years to come” and he has little political incentive to overstate the problem.  Second, the 90% drop in property value suggests that real estate professionals do not believe this is a short-term problem or more people would be willing to buy the parcel for a higher price and hold it until people would return to the resort.


b.  Assumption of Risk/Bad Investment:  Many students argued on behalf of the state that A should not be compensated either because she assumed the risk of this kind of harm by buying land next to a mental hospital or because she simply made a bad business investment for vwhich the government is not responsible.  We encountered arguments of this type in two particular contexts. First, in Mahon, Justice Holmes has little sympathy for people and municipalities who purchased surface property while knowingly giving up subsidence rights.  Second, I suggested in the Simpsons-and-the-prison problem that if you buy land next to a large undeveloped parcel owned by the government, perhaps you are assuming the risk that a large government complex you don’t like will appear next door.



I think this problem is different because the substitution of the QC for the mental hospital that was operating next door when A bought CP really wasn’t foreseeable, let alone knowingly accepted like the relinquishment of subsidence rights in Mahon. A number of you argued that the change in the use of the hospital shouldn’t matter because the potential effects of a mental hospital are essentially the same as those from the QC.  However, the facts here don’t support that assertion.  A was running her resort profitably while the mental hospital was in operation, but the QC drove away most of the customers immediately.  Similarly, I don’t agree with characterizing this as a bad investment when she was doing very well for a decade before the state opened the QC. 


c. Mahon and Interference with Contract  (K) Rights:  Some students, citing Mahon, suggested that the state interfered with A’s K rights because she bought CP with a separate K. However, the facts here are not parallel to those in Mahon, where the coal companies entered into Ks in which they sold the surface rights but retained the subsidence rights.  Thus, the Court viewed Pennsylvania’s attempt to stop them from exercising those subsidence rights as completely destroying a right secured by K.  The equivalent here would be if A sold land to the government specifically bargaining for a provision in the agreement barring the government from using the land for a QC or similar operation. However, A had no such contractual right; all she purchased was the land. 

d. Implied Compensation/Reciprocity of Advantage:  Although many students tried different versions of these arguments, nobody convinced me that they fit here.  Although the value of SI increased (over a decade-long period), nothing in the problem suggests that the increase was related to the opening of the QC.  Families of ill people are unlikely to rush to stay at a high-end resort.  Some students suggested that A’s business is dependent on controlling Ebola, but this is not more true for her than for anyone else.  If Ebola gets out of control, the value of many parcels will decline sharply (at least until immigrants from other galaxies start driving prices back up.  The general health benefits QCs provide to society are “rainbows” like the cleaner air in Hadacheck.

Question III-O:  Best Student Answer #1: This is a terrific answer, with the best work in the class on the denominator question and on Michelman and strong two-sided discussions of two other key contested issues (significance of no limits on A’s use of her land and of harm to A being based in irrational fear). Working with this difficult set of cases, this student displayed remarkable care and precision for the end of the first semester of law school.  But for an unfortunate concluding paragraph in the dissent (which I have omitted), this would have earned the maximum score of 20.  
MAJORITY: (Brennan, J) No Taking. Denominator Q:  Unlike the dissent, appellant, and the court of appeals we believe that A’s land should be treated as a single parcel. Though she went out of her way to acquire the land by two separate instruments, and though the two parcels are not adjacent, we do not find those facts to be dispositive. Instead, we look to the combined used of the land as a single business entity. Unlike the dissent, we do not believe that simply naming one section as the “regular” section and one as the “family” section constitutes a significant dividing of business purposes: both are part of one resort.

As we said in PC, takings jurisprudence is not about dividing up property “and then determining which parcel has been abrogated.” Were we to rule otherwise, businesses would simply acquire land through as many separate legal instruments as possible so that they could collect against the government when minor parcels dropped in value after a gov’t action. We find this incentive to be inefficient, both for the businesses doing the extra work and having unnecessary admin costs, and also for the government, which would then have to consider takings vis-a-vis thousands of smaller parcels. Not only would that force to gov’t to pay out more settlements, but it would also clog up the courtrooms with thousands of additional claims.
DIBE:  The maj concedes that A had DIBE in her parcels; she bought them with a specific, not general purpose, and she invested money in this business pursuit. Yet, we find that a 10% increase in the value of her property is hardly a significant interference with DIBE. In fact, we believe that she has earned a RRR on her parcel, which was a large part of our decision of “no taking” in PC.

If the parcels, arguendo, were looked at separately, then indeed there would be significant diminution in her DIBE--a 90% decrease. Even so, we do not believe that the government action would constitute a taking. As we held in Hadacheck, and re-classified in PC, a significant interference with DIBE is not a taking where it confers a valuable, widespread public benefit (not only when it prevents a public nuisance). In Hadacheck, we were conferring the benefit of clean air to neighbors. Here, we are quarantining Ebola patients. Undoubtedly, both benefits are sufficient to allow the government to carry out the actions. If the government had to pay for carrying out such actions, then undoubtedly it could not continue to operate and serve these essential functions.
Moreover, A still has all of her present use available for both lots. The government has not prevented her from doing anything at all, as it did in Mahon, Hadacheck, and PC, nor has it invaded her land physically, which though not dispositive, makes a takings case stronger. In any event, in all of the aforementioned cases, the private landowner was prevented from engaging in some use, whether it was a distinctly expected use or a generally hoped-for use in the future. Here, there is neither physical invasion nor prevention of use. The decrease in value is a direct result of commercial market, for which the government cannot compensate every time there are ebbs and flows. Imagine the government had to recall beef b/c of a mad cow disease; should it have to compensate every beef producer? No; these are risks of business and the government cannot insure all business ventures.
Sax: We find Sax to be persuasive and also authoritative based on our adoption of his theory in Miller and PC. But we disagree with the dissent that the government is acting as an enterpriser. It is acting as a “temporary” enterpriser, which is not the same. Normally when we think about eminent domain and taking by enterprising, we imagine a permanent government institution supplanting private property (e.g. a school, a museum, etc...). Here, the government is only acting temporarily, albeit for “many years to come.” With an end in sight, A can expect a return to normalcy at some point, unlike the person whose house has been razed for a public school. More importantly, in those cases, the government institution directly interferes with private property. It is true that indirect interference by enterprise can constitute a taking (Sax, Causby), yet we believe neither a direct nor indirect interference has occurred by the enterprise, if it can even be called an enterprise. No actual disease or harm is spread by the enterprise, and no Ebola will make its way onto A’s land. The government is not responsible for irrational consumer behavior. Consumer misperception is under the jurisdiction of the businessman and his marketing team.
Staying with Sax, we may even consider A’s use to constitute a spillover effect for which the government does not have to compensate to regulate (Sax, Miller, Hadacheck). Note that if A and similarly situated businesses continued to use their land but required payment from the government, then the government might not be able to carry out its important function of controlling Ebola, which would then spillover into the public.
Ackerman: B/c the constitution was written by and for the people, we find Ackerman’s ideas about the ordinary observer very potent here. First, looking at the two lots in tandem, the OO would undoubtedly view A’s land as not taken. Not only does A still have the land for full use, but she has a 10% increase on her investment. And, looking at the parcels separately, it would not be a “bad joke” to say that a person still has “property” if she has $300k worth of land that has unlimited use and whose value may increase further after the outbreak is over.
Michelman: We cited Michelman in PC and we find his ideas persuasive here as well. Weibelieve that settlement costs are very high vis-a-vis low demoralization costs. Looking at the beef example, supra, the government cannot compensate every business whose consumers shy away after a public crisis that the government must monitor. If so, the settlement costs would be infinite and would depend on consumer behavior. Moreover, demoralization costs for not compensating are not low. We ask the appellant if she has watched Fox News recently. Fear of Ebola is serious--albeit perhaps misplaced--and thus few people would argue against quarantining Ebola patients without compensating a nearby landowner. In fact, people seemed OK with the government improperly imprisoning a nurse when she returned from Africa. We don’t believe that anyone would have a problem with the government action here.
Consistent with our argument re demoralization costs, we believe that the government action--without compensation--passes the fairness principle. The average American would understand the necessity for the action, and would concede that the use is substantially important, and would understand the urgency of the situation.

Epstein: Finally, we note that we rejected Epstein’s ideas explicitly in PC by disagreeing with Rehnquist, J’s dissent. Though there is no reciprocity of advantage here or implicit compensation (and arguably no spillover effect, though as we noted, supra, it’s possible to find a spillover effect) the government can still act w/out compensation, as it did in PC.  CoA decision reversed.

Dissent: (Rehnquist, J) Taking: Denominator Q: We agree with the CofA and believe that A’s land should be considered as two separate parcels, SI and CP. The majority rests on the finding that the parcels were used for a single business entity. Yet, we note first that the parcels are not adjacent and, further, that even though they serve the same business, they have unique purposes--one a regular section and the second a “family” section. Were we to follow the logic of the majority then we should have considered every parcel of Penn Coal’s mining business, and not just the parcel underground. Undoubtedly they had other profitable mines in other parts of the state; why not consider those to be part of one “singular” parcel?
DIBE:  
In Mahon we held that too far a diminution would constitute a taking. Here, we have a diminution of 90%, which--though there is no bright-line rule for how much diminution is too much--we believe is significant enough that the government ought to compensate. While we agree with the majority that the government action is rationally related to its purpose, we do not believe that allows the government to circumvent its duty under the 5th amdt to justly compensate an owner for a taking of property.
Sax: We disagree with the majority that just because an enterprise is temporary that it is not an enterprise. Imagine if the government leased out private property for a public school football field. Would it not have to pay for that temporary use, until the new football field was erected? Undoubtedly it would have to pay for the temporary lease.  Moreover, we believe there is an enterprise and that it, at the very least, indirectly interferes with A’s land (see, e.g. Causby). The enterprise is the government health/quarantine program, a public institution not unlike a hospital or school, and the indirect interference is its effect on markets and consumers. Thus the location of the QC has convinced consumers not to patronize A’s resort.
We disagree with maj that gov’t is not responsible for consumer behavior. In fact, the government is so closely tied to consumer behavior that every time the EPA makes an announcement about certain regulations, gas prices shoot up. The government needs to be responsible for its vast power in creating and monitoring public perception of danger.
Michelman: We agree with the maj that Michelman is persuasive, though we disagree with their interpretation. Would people invest in business or resorts knowing that the government can drop in with QCs anywhere they want? Likely not, b/c people invest for returns and profits and thus the risk of a QC being put up next to a business is high. Still, QCs are rare, so settlement costs would be low to the few businesses that would need comp. We note the apparent conflict of facts here, but note even though QCs are rare, the chance that they can be put next to a business is enough to scare an owner away thus making dem costs high and settlement costs low.
Epstein: We would overturn PC’s rejection of Epstein’s ideas b/c we believe in strong private property rights and protections, which leads to marketable ownership interests and further to a vibrant economy. Thus, we believe the government should compensate when there is no Implicit Compensation or it is not regulating a spillover affect. Here, A’s use is entirely lawful and has no competing use with any neighbors. Moreover, her benefit from the government action is a “rainbow” benefit so to speak, because it is general to the public, and no one else is similarly burdened to provide her a benefit. Thus, as Epstein opined, the government should provide A with Just Compensation.
Question III-O:  Best Student Answer #2: This was easily the best answer where the majority opinion decided there was a Taking, although I think the dissent here is a little stronger. The student provided very strong two-sided discussions of two key contested issues (significance of no limits on A’s use of her land and of no harm caused by A) and of Michelman as well as solid work on the denominator question and using Sax.
Majority: Unconstitutional taking--compensation required.  First, we do not disagree with the dissent in one important aspect; the regulation meets the rational basis test.

We believe, unlike the dissent, that A’s property should be looked at as two distinct parcels. A bought them with two separate contracts. She also had different resorts on each property. Further, the regulation only affects one part of the property. We disagree with the dissent’s use of Penn Central (PC) here. PC dealt with vertical property rights of one parcel. It did not deal with adjacent properties. Therefore, PC is not precedent here.

Furthermore, PC states that land uses that are so bound up with the primary expectations of out of pocket investments should be protected. Here, Ashley expected to be able to use her land to attract family friendly guests. With an Ebola center located next door, the ability to use the land this way is obviously destroyed. 90% of her original investment is lost and the primary purpose of her land is no longer possible. Thus, like Mahon, although the property is not physically taken, placing a QC next door significantly interferes with DIBE. 
We further disagree with the dissent’s classification of this case as like Hadacheck or Miller. A’s use of her land is in no way negatively affecting her neighbors. Instead, she is actually bringing in tourists to boost local economy and setting up entertainment and other neighborhood friendly features. The precedent set in Hada. that government can take without compensation for noxious use does not apply here since the A is not producing a noxious use.

Further, although the government is not acting exactly as an enterpriser as described in Sax, the government is using the land next to hers for a strictly government purpose (i.e. the quarantine facility). Although they are not appropriating A’s actual land, they are taking away an expectation that A relied on the land not be used for something as threatening as a QC. Although we acknowledge the dissent’s point that GH used to be there, it had been closed down for many years and in any event an infectious Ebola and a mental unstable person cannot be qualified as the same degree of fear-raising. Sax specifically states a government must compensate as acting when acting as an enterpriser. Here we believe that using land next door for specifically for government purposes in a way that appropriates a relied upon expectation of the land should be broad enough to be covered in this category.

Moreover, we believe that the demoralization costs will be high in this case. People are terrified of Ebola. No one wants to be next to be next to be anywhere near Ebola patients. Therefore, we do agree with the dissent that people will be happy with the purpose of the regulation. However, we believe a QC being placed near a business that leads to the collapse of the business will lead to severe demoralization costs. People will be scared that a QC could be placed near them. Not only will this scare them on the health related side but it will make them fear for their business. People will be unwilling to expand their businesses for fear that more QCs will be needed and may be placed near them, leading to a disincentive to expand. Furthermore, the SCs are probably low. Only people right near the QCs will need to be compensated. Therefore DC>SC requires compensation (Michelman).

Dissent: Constitutional: The purpose of this regulation obviously meets the rational basis test. Although the regulation affects only people near facilities used for Ebola patients, the fact that a regulation affects only some people does not make it arbitrary or discriminatory. Most regulations will affect some people more than others. Further, the regulation rationally serves purpose of protecting health.
All of Ashley’s property must be thought of as a single unit. Although she had separate contracts, she bought the land at the same time, for the same purpose: a vacation resource. PC states that land cannot be divided up into segments; the interference must be looked at through its effect of the property as a whole. In PC, it did not matter that the regulation only affected part of the property and not the entire thing. Thus, PC applies and Ashley’s property is one unit. If this is the case, the interference with Ashely’s property is extremely low. The current market value of the land now is actually more than Ashley paid for it. No case suggests compensation is required if Ashley’s investment has actually increased. 
Even if the land is considered two separate properties, we do not believe compensation is required.  PC stated that a taking is more likely to occur if the land is physically appropriated. Here, the government does not take A’s land. The government does not even regulate A’s land. They simply are using property that was next to A’s land. We cannot compensate people just because they get new neighbors. PC stated specifically that we cannot compensate every time an interest is extinguished by the government. The right for A to have no neighbors or not QC neighbors was not sufficiently backed up by a DIBE.
Moreover, it is not like A had great neighbors before. When she bought the property, there was a mental institution. Although it had closed down, A always ran the risk that the owners would re-open it. A mental institution would not be a good thing to have next to a family friendly resort. Therefore, A internalized the risk of bad neighbors when she invested in the property. In Mahon, the property owner sold mining rights without regard to land stability. Here, the property owner bought land without regard to possible “bad neighbors.” We cannot compensate every time someone does not fully investigate their purchase risks (Mahon).

Moreover, this case is different from Mahon. Where the coal companies only had property rights to the coal and thus had nothing left after the regulation, A is still left with her land. Although she cannot use it in the way she intended, she is not left with nothing. Here case is more similar to Hadacheck: just because the government made doing something economically burdensome, it did not necessarily abrogate their rights. Here, government does not prevent A from running resort. The only thing that does that is fear of Ebola. It is not even clear that this irrational fear will be permanent. It may dissipate as people learn more about Ebola’s low infection rates or when Ebola dies out. Thus, like Hada., no compen. required because A is not left with nothing; she is still left with her land.
Even if we agreed with the dissent that the QC is a “worse neighbor” from our
above analogy than a mental institution, or that Ashley was in fact left with nothing, the purpose of the QC is so important it does not matter. Although we agree with the majority that A is not participating in a nuisance per se, we believe that A preventing the land from being used as a QC would be creating a type of quasi-nuisance for all Americans. It is fundamentally important that we find a place to quarantine Ebola patients. If we do not have a place to put them, everyone is indirectly affected because everyone could be at risk of being exposed. Therefore, this case falls into the category of Miller and Hadacheck where the government was allowed to take land without compensation to prevent a nuisance. We believe these case holdings are broad enough to apply here. And in any event, we believe that preventing the government from using this place as a QC would have a similar spillover affect that Sax says the government is not required to compensate for. If the government was to compensate here it would set a precedent that the government had to compensate every single time it acted to help prevent a state of emergency. This could make government reaction times much slower and prevention/rescue efforts much more expensive.

As such, we believe that the DCs would be low. People understand the importance of setting up a QC. Moreover, people want to be around as few Ebola risk patients as possible. Therefore, while they may sympathize with A, they will be more than support of the government action. Moreover, we disagree with the majority in their statement that this action will prevent business growth. People will be encouraged by the government action because it will mean less people will be at risk of Ebola and more people will be willing to go outside and shop/participate in the economy. Thus, while SC may be low, DC will be lower. SC>DC no compensation (Michelman). 
Question III-O:  Best Student Answer #3: This is a very smart answer with strong two-sided discussion of several of the key contested issues.  The student received a slightly lower score than the other two models because the dissent is a little less thorough.
Majority: Not a taking.  Rational Basis Scrutiny:  Purpose of QC, called for by President Bush, is to house persons who contracted the Ebola virus or anyone who had been sign. exposed to it. This is a legitimate state interest related to the health and safety of everyone in Louisiana.  The GH site was easily the best option available for a QC in Louisiana, so it is rationally related to this interest. 
Heightened Scrutiny:  Penn Central leaves open the possibility of a heightened scrutiny test. See Goldblatt in Penn Central. We feel that the QC even passes muster under the intermediate scrutiny test: reasonably necessary to a substantial state interest. Containing the spread of a deadly virus is certainly a substantial state interest and using quarantine and the best available health practices to contain it is reasonably necessary.

Michelman: We think the QC will have low demoralization costs since the results are so catastrophic should the disease spread. The public won’t have much sympathy for A here because there has been no physical invasion, no ban on intended use, and, when the parcels are viewed as one, A has actually made a 10% return on her investment. Dissent may point out that settlement costs would be lower still, and A should be compensated because under Michelman when DC>SC you compensate. However, there are likely many other similarly situated parcels like A in this case and we would have to compensate all of them. Any parcel near a QC would be adversely affected. Moreover, we must plan for the future. The outbreak may spread and more QCs may sprout up in preparation for the spread. The settlement costs could get out of hand and we just do not see demoralization costs rising to the level of requiring compensation here.

Denominator Q:  [image: image1.png]


We agree with trial judge that the two parcels should be treated as single investment because they were purchased at the same time to form parts of a single business. BDS dissent in Mahon states that an individual should not be able to gain an advantage against gov’t by subdividing their land. Land viewed as a whole should be more valuable than viewed in separate parts. Although in PCentral BDS was not simply adopted. This and the reading of Mahon after PCentral suggests that the issue of denominator turns on what is owned. In Mahon only the mineral rights were reserved so they were looked at separately, but in PCentral the whole parcel was considered because PC owned the entire parcel.
No Ban on Intended Use: There is simply no ban on the intended use of A’s CP property. She can still run her resort or do anything else she wants with it. Every precedent before us has had at least some type of ban on some type of use. Here, every use remains available to A. We simply cannot justify a taking here for this reason. PCentral suggests if a physical invasion occurs it might be a taking or if substantial interference with DIBE occurs it may be a taking. We don’t see either here.

DIBE:
Although dissent distinguishes Hadacheck from the case at bar, we see no difference. Reading of Hadacheck after Penn Central suggests the elimination of the harm/benefit distinction. See fn30 in PC. The reason Hadacheck is not a sub. int. with DIBE is because there are many uses left of the land; unlike in Mahon  where there was a total elimination of mineral rights. Here, A has every use of her land that she had before the QC.

Dissent: Taking.  DIBE: We feel that A’s investment in the two parcels are distinct, especially in regards to CP. Her subsequent investment of $2 million into improvements on CP is substantial considering she purchased the property for half that amount. Her expectation was to integrate that property into her overall business but the QC has effectively destroyed that interest and reduced the value of CP by 90%. We think this too substantial an interference with A’s DIBE to not compensate. In Hadacheck we did not compensate because we were protecting the public from a harmful use of the land. Here, A has no similar noxious use.
Sax Enterpriser: We distinguish Hadacheck on the grounds that it was not an interference with DIBE because it was a clear arbiter case under Sax; it was either brickyard or residential use. Here, the gov’t is entering an enterpriser function but calling for QCs and providing a public benefit to all. Although majority might argue A receives this same benefit, this would be categorized as a general “rainbow” benefit and not implicit compensation under Epstein, nor average reciprocity under HMS in Mahon. The burden placed on CP stems from the adjacent use of the QC, which extends benefits to everyone within the state, but the burden is not felt on any other land owners [MAF: as far as we know].

Denominator Q: We think the two parcels should be viewed as separate. It is clear that A intended the investments to remain distinct, at least in a legal sense, or she would not have bothered to contract for them separately. A might have been trying to protect herself from situations similar to the one here and should rightly not be punished for such prudence and business savvy. She also made a sign. subsequent investment in CP which further supports treating the parcels separately. The QC only affects CP and not SI. PCentral did not look to neighboring properties of Grand Central in their analysis and we should not look to SI here for the same reason.

Ban on Intended Use:  We do concede that no ban on intended use here, but that does not change the effects on CP. There has been a 90% decline on the value of CP which is substantial. She cannot operate the resort because people simply don’t want to stay next to a QC. Even though this fear may be irrational, the detriment on A’s business is real. Majority might say A can do whatever she wants with the land, but that is not much of an alternative. There are millions of dollars invested in its use as a resort. What other value could she put to the use of the land? She could sell it and cut her loses of course, but that would yield her a 90% loss. Even that is not acceptable nor forseeable to normal investors in real estate, supposedly one of the safer forms of investment. Also, under Ackerman, an OO might consider what is left of CP a “bad joke.” No customers will stay on her land.

QUESTION III-P (2015): Prof’s Comments:  As always, I rewarded recognition and good discussion of key contested questions, good understanding of the cases and theorists, and accurate reading and use of the facts of the problem. I suspect that this Q was where your disadvantageous L.Comm. schedule did the most damage; there was a lot of evidence of insufficient studying.

KEY QUESTIONS:

(1) DIBE & Inheritance: As we discussed in class, the SCt hasn’t decided whether property acquired by gift or inheritance counts as an investment when looking at DIBE. I designed this problem to force you to address this question because:

· If the value of the inherited property is part of Lauren’s DIBE, than her investment has been reduced from $1.5 million to $400,000, which the govt probably has to concede is a “significant interference.”

· If Lauren’s DIBE only includes her own $400,000 investment, she has completely recovered that amount and so there can’t be a Taking because there is no relevant loss to compensate.

I was looking for real two-sided argument about how we should treat inherited property (it was not good exam strategy to concede the point on one side or the other).  Relevant ideas include:

· Penn Central emphasis on protecting out-of-pocket losses;

· Importance of protecting family interests in transferring wealth to younger  generations

· Not worried about deterring gifts by not compensating

· Lack of apparent difference between inheriting land and inheriting $$ and immediately buying land

· Possible demoralization costs of not compensating for loss of inheritance

· Whether Ackerman’s Ordinary Observer would view inherited property differently.

(2) Not Exactly an Enterpriser Case … Although the City was acting like an enterpriser when building the canals, it paid compensation to those owners whose land it actually used for the project.  By contrast, the project did not use or invade L’s land and placed no explicit restrictions on L’s use.  Thus, as some students argued, you could view the decrease in property value as an ordinary risk of doing business in  a complex society.

You could argue that the gov’t should pay the indirect costs of its enterpriser activities, e.g., as the trial court suggested, to accurately consider the costs of public works projects.  However, you need to defend that doing this is both a good idea and feasible and address the appeklate court’s concern that these payments would make it difficult for the state to address complex problems. 

(3) But Not Exactly an Arbiter Case Either: Although the state is addressing an important state interest, L is not responsible in any sense for the underlying problem and is not causing harm to another private party.  Thus, this is not a public nuisance or spillover case and Sax & Miller do not address arbitrations between none private party and the public interest.  (Similarly, Ackerman’s “unduly harmful” category refers to acts of the affected landowner, not to a more general problem the state is addressing.)  You might try to argue that, once the statedecides to build the canals and pay for the land it uses, the exact location will always produce negative effects for some specific set of nearby owners.  Thus, the city’s choice of locations could be seen as a widespread arbitration among all city landowners. 

(4) Feasibility of Compensation:  The Court of Appeals argued that the state could not pay everyone harmed by the canals.  The Trial Court said it would provide compensation only for those significantly injured.  You might have addressed this apparent conflict and note that it might be feasible to pay just the few landowners who were greatly harmed.  You might also have used this information is discussing the determination of Michelman’s Settlement Costs. 

 (5) Harm In Between Existing Cases:  This is not a zero value/zero uses case like Causby, Mahon and Nectow.  However, the canals diminished the value sharply and eliminated the intended use (unlike Miller & Penn Central) and eliminated many other valuable uses (unlike Miller & Hadacheck). In addition, the effects on L’s parcel were much worse than the effects on most parcels in the city. Thus, you might describe the case as a kind of Causby-lite:  significant atypical harms that didn’t eliminate all value & uses. 


This in-between status left you a lot of room to argue about how the public would respond if Lauren wasn’t compensated (Michelman’s Demoralization Costs).  After an eight-foot sea level rise, the public is unlikely to think the canals are a stupid idea, and they may believe that their importance means that the state shouldn’t have to compensate losers.  On the other hand, people might feel that since many citizens benefit and few are harmed greatly, it would be unfair to make the few big losers carry disproportionate costs. 

COMMON PROBLEMS: Overstating Positions:

· Value/Uses:  
· Landowner Position:  The finding of fact that the parcel is worth $400,000 means that you cannot argue that it has no value or that there are no remaining uses (or it would be worth zero) or that it is an Ackerman “Bad Joke.”  That the intended use is eliminated and the value significantly diminished doesn’t necessarily make it a Taking (Hadacheck).
· Gov’t Position: The elaborate analysis in Penn Central strongly suggests that you can’t conclude there is no Taking just because some uses and some value remain.
· Rational Basis/Police Power:
· Gov’t Position: Rational Basis is easy here.  The government is trying to limit temporary flooding from high tides and storms that has increased because of ocean level rise.  This is currently a serious problem for Miami Beach.  The purpose is legitimate because they are (among other things) trying to reduce traffic problems and emergency spending caused by flooding (welfare) and to prevent accidents and insect infestations due to standing water (health and safety).  The facts make clear that the canals are a sensible way to achieve these  purposes. However, since Mahon, that the government is operating under the police powers does not mean that its actions are necessarily constitutional. 

· Landowner Position:  Despite repeated warnings that my problem would not raise these issues, many students argued that implementation of the canals was arbitrary or failed rational basis. Errors included:
· Arguing that the canals would not stop or undo the sea level rise that had already occurred.  That was not the purpose of the program.

· Arguing that the state should find better locations or that better ways to address the problem might be available.  These arguments are irrelevant underrational basis, which only asks if the gov’t program might plausibly further the state’s purpose.

· Arguing that the costs of the canals outweighed any benefits.  Nothing in Takings doctrine gives courts the authority to redo the legislature’s cost-benefit analysis.

· Arguing that the temporary flooding problem is speculative and so the gov’t can’t address it until there’s proof it will occur. First, there is nothing that says it hasn’t occurred already.  Second, the gov’t is allowed act to anticipate potential problems.  It doesn’t have to wait to build sea walls until the streets are already flooded. 
Misreading Problem:

· No Denominator Q: Quite a few students misread the problem and somehow assumed that L was challenging the effect of the canals on both the original parcel and the second one she bought.  They then discussed whether the two parcels should be treated together or separately.  However, the problem clearly states that the reductions in value occurred to the Hilltop parcel.  Moreover, L can’t challenge the effects of the canals on the second parcel because she bought it after they were built.  Finally, in problems where I want you discuss a denominator problem, I provide detailed info (not found here) on the value of each parcel separately and the value together.

· No Assumption of Risk: Nothing in the problem suggests L had any reason to know the canals were coming when she turned her new parcel into a club.  Rising water levels are hardly notice of one particular remedy (out of many possibilities).  The sharp drop in the value when the canal plans were announced suggests that the market was surprised. 

· No Implied Compensation:  A number of you suggested that L had implied compensation or reciprocity because the canals would prevent her own parcel from flooding, but she is not threatened by flooding in the near future because her parcel is on the top of a hill.  Moreover, any benefits she gets from the canal’s positive effects on the city as a whole are rainbows. 
BEST STUDENT ANSWERS:  Happily from my perspective, the two strongest answers chose different sides as their Majority.  Both show good understanding of both cases and theorists provide real two-sided discussions of key contested issues.  The first model is a little better than the second, although its dissent bis short, key dissent arguments already made in majority.

Question III-P Student Answer #1: Majority (Taking): Reversed
DIBE/GIFT: Need to define expectations. Once L received gift, her expectation was to build CC. Those plans were specific (nightclub/music venue), not “wait and see” type of investment. Dissent argues that b/c it was a gift, expectations were investment backed for 0. However, L invested $400K of her own money. Big Q is whether a gift should be treated sep from actual purchase. D says that b/c part of purpose of prop is rewarding efficient labor, there’s less of a reason to protect L’s investment here. She didn’t labor! Moreover, D says that overarching purpose of DIBE is to protect against out-of-pocket costs. Moreover, L never met the fan, so there’s no emotional attachment. This (and her wealth) may make it different than trad’l inheritance cases like prison case from class where father passed down to son. Here, L is recouping all of her out of pocket costs: $400 K. Purpose of DIBE is met, so there’s no taking. However, other purpose of property rts is to give people sense that gov’t will protect their interests after their gone. Think about the fan. Seems unreasonable that we should value her gift less merely b/c it was a gift. Would have very negative incentives (discourage gifting, causing people to overconsume before death b/c they know the gov’t will place less value on what they leave in their will). Prob not the society we want to live in.

LOSS IN VALUE: The value of the prop is now about 25% of what it was when L received it. D says that that’s not determinative. Cites Penn that big loss in value not necessarily a taking. Cites Hadacheck, where loss was 87.5% and Euclid (75%). We distinguish Hadacheck b/c there the owner was committing a harmful use. We cognize that Penn did away with nuisance distinction and Epstein in FN 30, but we seek to revive that. So much of takings analysis is focused on purpose. Why should we not focus on the purpose for which someone is using their land? Here, L’s use is inherently good and profitable. There, it was harming neighbors.

GOV’T AS ENT: WE agree with Ct. of Appeals here. If gov’t as ent, taking. If gov’t as arb, no taking. D argues that gov is arb. Acknowledges that trad’y it’s two private parties where the gov’t has to choose (choosing to allow MD to go under water is choosing in favor of nightclub). D also argues Reese’s Peanut Butter Cups. This is a harm that is of no party’s doing but someone (state) has to resolve it. However, we look at the gov’t action as ent. It’s performing a core gov’t function -- public safety. In this sense, it’s no different that the gov’t working to prevent infectious desease, terrorism, or criminal activity. If the purpose of the gov’t’s actvity is to carry out a central gov’t function, why should it not compensate. We’re concerned that instead of using eminent domain (where it wd have to pay) the gov’t will resort to a cost-free method of simply regulating prop. The gov’t wd prefer not to compensate if it can, and we think here (with more Global Warming (GW) problems to come) is the right place to draw the line in the sand.

INTERMEDIATE SCRUTINY.  We think IS should apply here and that gov’t should show “reasonable necessity.” [MAF: Ned to defend this.] Here, govt has other means at its disposal to accomplish the same pupose (one effective tool of other larger category of possibilities). B/C Maryland is wealthy, it can and should pay should it choose to use means to accomplish its purposes that harm landowners. D argues that for the most part, this action actually helped landowners. Few saw sig decline in value. For precisely that reason, we think that gov’t should compensate those that it does harm. Consider Penn dissent: if gov’t undertakes activity that is inherently public benefit, costs should prob be distributed on society at large. Here, seems like a perfect application with GW and rising tides. Were this the only way gov’t cd accomplish its activity, we might think differently.
Michelman: If D>S, taking. If S>D, no taking. Demoral = harm to landowners + those similarly situated. B/C we are SCOTUS, need to think about how other states will respond to this. There’s a lot of coastline in Maryland in particular but also in US. GW will affect ALL states. Think about drop/fear in investment on coastal prop if ppl afraid the gov’t will take their land without comp. Moreover, as GW b/c bigger prob. won’t just affect coastal land but also land moving increasingly inward. This is something all people can symp with. Not so fast, says D, those that own prop on coast are likelier to be wealthy, so maybe less sympathy toward them. Plus, think context. It’s a serious problem, maybe similar to 9/11-related taking on following day. But here, prob happens gradually unlike 9/11 so context is different. Comp = cost of comp landowners + those sim situated + cost of admin payment scheme + distinguishing between complexity of takings cases. D argues that if our opinion is right, settlement costs would be enormous. Coastal prop is expensive and there’s a lot of it. However, we think that’s mitigated by extremely high demoral costs (cd destroy coastal real estate) plus fact that ID’ing the relevant parties to comp is easy (unlike CA shoe case where they had to ID shoe purchasers over 10 year period). Plus, there’s a robust real esate market so land values are easy to assess. Consider Fairness Principle/Veil of Ignorance. Michelman. Before gov’t regulation, person wd say, “sure GW is a big problem, but what if I’m the one gets the short end of the stick and end up with coastal prop (think American Dream--Americans ALWAYS think they’ll end up with more than they do). Wd want costs to be borne across society at large and hedge my risk.”
PHYSICAL INVASTION: More likely a taking if gov’t physically invades prop. Here, D argues that’s clearly not the case since its uses are only around prop. However, we think that Causby is useful here, where planes flying nearby (overhead) lessened value of prop. What should it matter, we think, if gov’t activity above prop harms value or adjacent to prop harms value. If distances are similar, we think that direction shouldn’t matter. We recognize that people have prop rights above their prop while not necess adjacent to, but we also recognize that ppl do have some rights respecting adjacent prop -- ex. rt to be free of neighbor’s nuisance. Here, we think the gov’t has invaded prop in meaningful way.

There’s no doubt that there’s an imp state purpose here, but the gov’t should have to pay for the harm it causes in undertaking its core activities. In this sense, we agree with USDC.

Dissent (No Taking): Affirmed
Ackerman: Unless bad joke or unduly harmful use, look at what’s left. Here, L has $400 K, exactly what she started with. Hardly a bad joke. But majority argues that big limit on number of viable uses IS a bad joke. We think that under Ackerman (look at what’s left), she still has a lot of money, so much that it wd easily put here in the top 0.(many zeros) 1 % of income earners in the US.

Business Goodwill: Assume that this means brand value. Now, L can build a new club with preestablished reputation. She invested in a brand, and that brand is still intact. We think that should mitigate the case for takings.

We agree with Ct of Appeals that government cd hardly go on if it had to address all these claims. See ct in Hadacheck, for example, addressing this issue.

Question III-P Student Answer #2: Justice Capulet, writing for the majority: No Taking (Affirmed). 
Purpose of the Regulation: We find that as precedent shows, if a regulation is specifically under police power of state (for HMWS of society), it is less likely to be a taking. While the regulation is not controlling a spill-over effect (Sax) like in Hadacheck or Miller, it is still performing a necessary task of limiting harm from  rising sea levels flooding coastal property. If government had to pay for the drop in value of the effect of every regulation, it could not function (as demonstrated by the appellate court finding that the government would not be able to pay all likely-situated land holders).

Gov’t Role: Again, the government here is acting for the benefit of everyone, and is not directly restricting of L’s use of her land. While it may have some unintended side effects, the government is doing all it can to ease the effects that the canals have on the public. We believe that the government is not acting as an enterpriser (sax) by using L’s land and is not invading L’s land (causby), thus has a stronger case for not paying.

DIBE/RRR We don’t believe that one can have a DIBE if one received a property via gift, rather than an investment While we acknowledge that L did invest 400k into converting it into a club, we distinguish that situation from those where a property or interest is purchased for a specific purpose, then subsequently rendered useless by government interference. In Mahon, such was the case. While we did pay for the removal of the subsidence rights, the coal companies sold everything but that right in order to specifically mine. Their specific goals were destroyed by the gov’t actions. Such is not the case here where she was able to get her own investment returned.  Also, the record indicates that L ran a successful business for at least two years before the regulation, thus we assume she made a RRR on her investment for a period. The constitution does not guarantee rights to an indefinitely high RRR on property, merely that it is not left worthless through government interference, which is not the case at all, as we will describe next.
Whats left? While in Causby, the farm was rendered virtually worthless because of the government interference, here that is not the case. As indicated by the market value of 400k, the land still has valuable use. Again in Mahon, the same was the case. While subsidence rights are worthless if mining is banned (underground music venues were not a viable option in Pennsylvania), the use of L’s property as a nightclub is still allowed. She is still allowed to do on her land exactly what she could before the regulation-- hardly was the case in Causby and Mahon. We recognize that L invested 400k into her property to make it a club, but land owners are subject to changing market forces whether those forces are created by the government, by new technology or by environmental change. In saving everyone’s property as much as possible, L must accept that there are those who are affected more than others, and the government is allowed to draw rough lines without necessitating payment (Euclid).
Public Perception: Using Michelman considerations, we believe that the settlement costs would far exceed the demoralization costs. Since there are many people who are affected by this regulation, it would likely be both expensive to pay each one for his or her drop in property value, and unlikely that the public at large would be outraged at not being compensated, since it was a shared burden and benefit. While the administrative costs would probably be low, since the government knows exactly where its canals are being built, that does not justify making a payment in light of the high sett. costs and low demo. costs.
Would is be a bad joke to say that L has property left? We think not (Ackerman). An ordinary observer would certainly think that a 400k property is still valuable, and I don’t think any of us would abandon 400k if it fell out of our pockets. We think the dissent is wrong in assuming that the public will be outraged in this situation by treating a gifted property different; in light of the small funding available (government can’t pay everyone similarly situated to L), and the fact that these are desperate times of need, we believe people will be ok with some people taking a loss if they weren’t the ones who made the initial purchase/investment of the parcel for the effect of its canals.

Justice Montague, dissenting.  Would reverse & Find Taking. 
Purpose of Regulation: While we agree that the government action is certainly for the sake of the public health, morals, welfare and safety, we disagree with the notion that, that in of itself, should be given much weight. We saw in Mahon, that even if the government passes a regulation for HMWS, it may still have to pay for its decision as a cost of doing business. As stated by Rehnquist in P.C. dissent, the court today is in danger of forgetting that a strong public desire for regulation does not mean that such regulation should be acquired through a shorter cut than the constitutional requirement of paying for the change.

Govt Role While we agree the reg. is for everyone’s benefit, we take that to imply that everyone should pay for a piece of the benefit through the tax used for the taking payment. As precedent has stated, it is unfair to unduly burden one or a few land owners for the benefit of the public at large, especially considering that the government is not acting to prevent a nuisance from land use (hadacheck, miller). the record shows that the gov’t has already paid for other lands which it has acquired in acting in this “public-safety” capacity, thus by so heavily devaluing L’s land, we believe it should pay.

DIBE/RRR: We disagree with the notion that merely because a parcel was given, it means that we should disregard DIBE. Due to the short period of time between L recieving the land (2022) and the club opened (early 2023), there is an indication that L had the specific intent of opening a night club. It was certainly distinct, a belief held since property was acquired, and L certainly invested 400k into converting it into a nightclub. We distinguish this case for P.C. where the government didn’t have to pay, among other things because the train station was built for the purposes of being a train station, not a multi-story office building. Thus, when P.C. had the subsequent idea of making money by making offices above the station, there was no DIBE interference--the idea came much after the purchase and after it had been making a RRR for a long time. Furthermore, it could still make a RRR after the regulation by running as a train station--again, its initial intended use. Here, L’s investment into the club is virtually destroyed by the canals and there is no indication that a road will be built anytime soon to resolve the government-created problem of traffic congestion. She can no longer earn a RRR on her property, much like the Mahon coal companies could no longer receive an RRR on their investment.

What’s Left? Yet again we disagree with the majority’s contention that there is much left of her land. While the market does value it at 400k, we believe that the loss from 1.2M (land value + investment) to 400k should require a payment. While massive reductions in property have been held not to be takings in the past, those have involved a noxious use or condition created by the land itself. Again in Hadacheck, the owner was the one causing the soot to fall on the surrounding city. In Miller, the cedar trees on the property were the ones that likely would further the spread of cedar rust to the apple trees. Here, L is not guilty of any such action. The government is not providing any sort of reciprocity [P.C./Epstein] or engaging in spill-over preventing [Sax], or nuisance control [Epstein]. Thus the massive drop in land value and the virtual destruction of viability as a club and many other uses should necessitate a payment.

Public Perception We would hold that the settlement costs are exagerated by the majority and that the demoralization costs are understated. While people are willing to accept certain changes in times of crisis, they are not foolish and blindly accept government claims that everything they do in times of crisis is acceptable. While the gov’t couldn’t function if it had to pay every land owner affected by its regulation/canals, we are not arguing that it should pay every land owner. We only hold that it should pay L, who’s property value dropped so substantially due to the canals. It is unlikely that everyone affected by the regulation will be so similarly situated. The settlement costs would be fairly low (only those like L, who are impeded from their intended use of porperty, have invested money into that use, and created no nuisance). It is likely that the demo. costs would be high (government is doing what it wants without compensation because of times of need; jails and schools are often created out of necessity, but gov’t still has to pay when it takes land to build them).
There is a dangerous policy implication of treating property that is transferred as a gift as having less rights than that which is transferred via purchase. Property law wants to encourage the alienability of property rights, but the majority’s view would seem to stifle that. People would probably be angry at the government if they thought the property could be treated so differently and had less rights. For these reasons, we dissent from the maj. opinion.

�








�  Some of you argued that the government was acting as an enterpriser in enacting FRANC.  I think the case for this is a little thin.  Although the county might save some in clean-up costs, most clean-up costs are not borne by local governments, but by the states and the feds.  More importantly, I think the primary beneficiaries of floods being shorter and less severe are the owners of land in the flood zones.   


�  A few of you cleverly argued that the complete removal of the lot is like a physical invasion because the government is giving other people the right to use it.


� [MAF:  Because of the importance of the excavation, one sensibly could talk about the very high value of the property as a hole.]


�  Incidentally, the Supreme Court has granted cert. in Murr v. Wisconsin to decide an aspect of the denominator question I’ve tested frequently:  In a regulatory taking case, does the "parcel as a whole" concept as described in Penn Central establish a rule that two legally distinct, but commonly owned contiguous parcels must be combined for takings analysis purposes?








