FAJER ELEMENTS EXAM QUESTION I (ISSUE-SPOTTER)
Professor’s Comments & Best Student Answers

1994:  Fact Pattern B (Asteroids; No Prof’s Comments)

1994 STUDENT ANSWER #1:  

December 7: Markings:  P:  If you mark it so you can come and get it, its yours.  By marking the asteroid, P was able to return and capture it at his leisure, as the signal would have enabled him to “keep it in sight” just as in Goff, where the person retained ownership.

DDD:
P clearly failed to mark it in such a way that he could return to get it, because the signal did not work.  Therefore, P does not meet the Goff test of marking

P:  (Counter to counter)  Although T was not marked, the Asteroid U right next to is was, which would have enabled Pierre to return and take both asteroids homing in on U.

Clear Notice: Useful labor serves as clear notice and clear notice equals ownership (Rose).

DDD:
P did not perform useful labor because its marker was defective on T.

P:  DDD knocked U away, otherwise the labor would have.

DDD:  DDD did do useful labor, regardless of the means, because it actually found T and brought it back to Mars to be used by mineral-starved Earth.  Because of DD & D accidentally knocking U away, P would probably not have been able to find T as its transmitter wasn’t working and U was not around to help home-in to it.
Furthermore, we should support the industry by not rewarding a company that does not use proper signaling devices -- the fact that DDD hit P’s U asteroid is not DDD’s fault, but P’s ( had P used a non-defective beacon, DDD would not have entered the sector to obtain T and have hit U.  To support the industry, and to help Earth/society obtain minerals, we would not reward P’s use of faulty devices.  Furthermore, P could have known right away that its device wasn’t working as it “stopped transmitting almost at once.”

P:  DDD should have known, and could have, if it wanted to (Ghen) that T was P’s -- P would not have missed an asteroid so close to another one (that it did mark) -- this should have alerted DD & D to the possibility that P had marked it and would come back for it, and hence would have done useful labor.

DDD.
There was no clear notice of P’s (prior) “ownership” -- just like a sea lion in the Atlantic (Mullett), although it (Titanium) was “rare in the belt” (ocean), and hence very conspicuous, DDD had no reason to believe that it was owned (until getting to Mars).

December 15:  DDD:  P abandoned its claim to both asteroids by giving up the search.

P:  This act does not constitute “abandonment” -- just like Albers, where the original owner (who retained ownership) stopped pursuit of the fox upon nightfall, and just like Ghen where the whalers would rely on custom, (and marks of appropriation), rather than pursuing the sinking whale, P relied on custom in believing that its scout ship had made a mistake, which led it to call-off search, rather than assume DDD had interfered with U and T.  By relying on custom, therefore, P did not abandon asteroids.

Early January:  P:  Because the DDD scout that had found the “very rare” asteroid earlier was the same scout that found it again, it should have know it was P’s because it was well marked -- just like an elephant in a cornfield.  This “marking (natural at that time only) therefore should have served as clear notice (Rose), and P should get U.

DDD:  As there is no reason to believe the DD & D scout ship knew that the DD & D retrieval ship had knocked the U, its finding the U later would not automatically lead the DD & D scout ship to conclude it was the same one -- even if it had thought it was the same one, the fact that it was a different part of the belt would have lead the scout ship to believe that it had 1) been abandoned (Mullett), and 2) That since the U had no animus revertendi, P was not apparently pursuing, there were no visible marks of appropriation (not until Mars), because the time and distance were so great that P’s likelihood of recapture were so slim that it did not retain property rights.

Later on Mars..P:  When DD & D inspected the asteroids and found the signals, they served as clear notice (marks of appropriation) and P should get them back.

DDD:
Because U was not still signaling when DD & D scout found it, and it was taken back to Mars right away, DD & D had no reason to believe that they had taken P’s asteroid but would have concluded that U had been abandoned and T was not sufficiently marked at the time of taking.

P:  P would argue that T as well enough marked, on Mars and that DD & D should have realized it had taken P’s asteroid (Ghen, Swift, Taber, Bartlett).

Labor Theory(Locke)
P: P did the useful labor, and it is possible that DD & D located asteroid T because of the signal from U.

DDD:
P did not do useful labor, or else it would have brought the asteroids in.

Support the industry
P:  We should not reward DDD’s clumsy act of knocking another company’s personal property (custom suggests that once asteroid is marked it is owned, unless it is somehow lost) by giving it title to U.

DDD:
We should not reward P’s use of defective signals by giving it back T -- if we did this them P would be able to lay claim to asteroids, not obtain them, other companies might be unwilling to go after and process to ship back to Earth asteroids that had signals not working (which normally would have constituted abandonment for fear it was just defective and it would lose property in the asteroid and have wasted its time -- the result is that Earth would not be getting all of the rare minerals its economy needed.

Externalities (Demsetz)


P: By forcing DDD to internalize the cost of accidentally bumping into other company’s minerals which could result in a loss of valuable minerals, by not giving DDD property rights in U, DDD would be more careful, and resources would not be wasted.

DDD:
By not giving P asteroid T, it would be forced to internalize the cost of other companies burden of having to double check to see if P had used a faulty signal (and possibly even shy away from asteroid for fear of litigation), resources would be obtained more efficiently because P would have to use proper signals.

1994:  STUDENT ANSWER #2

Labor Theory - Useful labor should be rewarded.  See Rose (from Locke).  Here with both U and T, P had sent out scout ships, circled, analyzed the asteroids and shot a transmitter into both.  This is labor that should be rewarded with a property right in the asteroids.
P also sent a retr. ship from Mars that had to return empty handed.  On the other hand, it is useful labor that should be rewarded, not ineffective, unsuccessful labor.  With T, the trans. placed by P was defective.

D arguably provided as much or more labor in both U and T.  In U, D located it not once, but twice.  They took U back to Mars and processed it -- which D also located/analyzed it, brought T back to Mars for processing.

Marking - In cases where a mark was clearly found, ownership rights were granted to the original owner.  See Goff, Manning -- where the mark was present, but a reasonable person might not recognize it as indicating ownership, the ownership right was lost.  See Mullett.  Here P marked both asteroids with its transmitters.  Even though one of the trans was defective it was recognizable to others that it belonged to P.  Because both were marked, P established prop rights in T and U.

On the other hand, from the facts presented, it appears that unless the trans is actually transmitting, it would be very difficult if not impossible to tell without processing.  The asteroid appears to be quite big and the transmitter quite small -- not generally visible to the naked eye.  Custom dictated that the asteroid would not be tampered with if transmitters sent out another cos. signal.  Here, at least with T, the defective trans was insufficient marking and P’s prop right was not established.

Custom - In the whaling cases of Swift and Ghen, the ct upheld reasonable custom where followed by an industry.  Here, if custom is adopted as law, Pierre at least established a prop right in U and that right should arguably remain where D interfered (accidentally) with it by sending U to a different part of the belt.  Custom dictates that “scouts would not tamper with a asteroid that already contained a transmitter sending out another company’s signal.”  P would also argue that there is nothing in custom that negates an assertion of a property right in T.  Other indicators of ownership (marking, labor, first in time, etc.) establish P’s property rights in T.  On the other hand, D would argue that under custom, the trans has to be transmitting.  Without transmission, the asteroid is fair game.  With this interpretation, D gets Asteroid T.

With regard to U, D would argue that custom relates to deliberate tampering, not an accidental bump.  Within a different interpretation of the custom, D did not appropriate the minerals or tamper with U during the 3 weeks period.  P was free to collect the asteroid if it could find it.

First in Time - As in Pierson, P was the first finder and if the property does not have an original owner, ferae naturae so to speak, it should be “finders keepers” for P.  On the other hand, first in time in Pierson means actually taken control of the animal by killing or napping it.  P certainly didn’t have it under control (see Shaw) so that it was impossible or practically impossible for the asteroids to escape.  The property right was not established under Pierson’s first in time.

Reasonable Person - Would a reasonable person (or company) have known that the asteroids belonged to someone else?  P would argue that they should have known (See Albers, Kessler, Taber, Bartlett, Ghen, Swift, Manning)  But see Mullett (where this test fails).  P would argue that even though only U was transmitting, a reasonable person would see the close proximity of the asteroids and deduce that there must be a defective transmitter on T.  This should be even more clear to D since D was in the business (See Albers  -- expert dealer should have known).  See also Ghen (marked lance); Swift (marked harpoon); Taber (whale marked and anchored); and Bartlett (anchor identifiable as mark).

D would argue that a non-functioning transmitter is not sufficient mark -- can’t be seen and only found when processing.  When not functioning, it appears like any other unclaimed asteroid, and therefore available to next finder.  DD & D was rightful owner of Asteroid T when it found it, and after Asteroid U stopped transmitting, that was also fair game for DD & D.

Practical Inevitability - See Leisner.  See also Swift.  In Leisner, a hunter had wounded (and in doing so arguably marked) a wolf.  When capture or killing was practically inevitable, an interloper stepped in to put in finishing shot.  Property rights were established with hunter. Here, it was practically inevitable that Pierre would take the two asteroids if D didn’t interfere and therefore establishes property rights in both.

D would argue that it was not “practically inevitable” since instances such as malfunction and bumping so easily could make it uncertain.  Also in most cases, beginning with Pierson, actual capture, killing or control is necessary.  But see Ghen, Swift where custom provided exceptions to this rule.

Effort to recover - Where there is a prompt effort to recover, the prop right is generally retained.  See Manning, Goff.  Here, P returned within 9 days to find the asteroids and therefore should retain its property right. On the other hand, D would argue that P should have come sooner. D would also argue that a real effort to recover would require persistence and P appeared to just give up.

Natural Liberty - The animal cases suggest that if an animal ferae naturae returns to natural liberty, the property right disappears.  See Mullett.  See also Hammonds (applied to gas).  But see White (has reinserted not natural liberty). D would argue that U was at natural liberty when it was found (the second time) not transmitting and at a location unknown.  It had drifted there like an animal ferae naturae and was therefore available for taking.  Likewise T was at natural liberty for the above reasons.


1996:  Fact Pattern C  (Fern Roots)
Professor’s Comments:  I generally was pleased with your answers to this question.  There were lots of B and B+ quality answers.  Most of you showed an ability to apply the animals cases to a new area, to structure arguments clearly, and to see arguments for both sides.  Most of you hit four major areas (marking, custom, labor, abandonment) pretty well.  There were three important issues that many of you missed.  Nobody did a good job with all three.  These issues were:

(1) Did C gain initial possession of the roots by marking the islands?  Many of you assumed he did.  Yet, if the custom is not given the force of law (as in Pierson), initial possession is a hard question.  Under Pierson, C would need actual possession; marking is arguably closer to mere pursuit.  Under Shaw and Liesner, C could argue that his eventual possession of the roots became practically inevitable once he marked them.  However, given that 1/3 of the roots are typically lost, C may be wrong about this.  Perhaps as a policy matter, you could argue that flags should be treated as possession to help encourage reproduction of the roots.

(2) Should the custom govern E who is outside the industry?  Most of you assumed no.  Ghen applied a custom to an outsider.  Do the reasons given in Ghen make sense here?

(3) Should the custom apply to C’s broken flag staffs left after the storm?  Many of you assumed yes.  Yet it is likely that the three inch broken-off staff was not visible to a casual observer and therefore D had no reason to stay off the island in question.  In addition, the custom applies to the flags, not the staffs.  C might be the only one with dark blue staffs but how is D to know that in the field and how is D to locate C from the staff.  Moreover, C is unlikely to have found the flagstaff again.  If the flag no longer serves its purpose of identifying islands, should it still count?  We might want a rule that after a hurricane, things revert to first-in-time.  Otherwise many roots will be lost.

I thought none of the answers to this question were spectacular.  The two given as student answers were among a handful at the top of the class which saw many arguments, were solid across the major issues and made a number of clever points.
1996 Student Answer #1:  This is a really solid answer, hitting most of the basic issues well.
Is Christian entitled to the value of the roots in Island A?

Labor /Investment:  Courts want to reward money, time and labor put into a person’s hunt (Liesner, Albers, Pierson)  This results in more hunters, and more animal/roots being harvested.  C will argue that his labor in putting out flags and marking them sufficiently should be rewarded.  He had put time and money into his hunt.  E will argue that his labor should be rewarded also.  He hand put in the same if not more labor to the hunting of roots in question.  However, E will claim than his labor is more useful.  He is trying to help society with his labor in solving a cure for cancer.  C will counter with the fact that if E is rewarded, this will promote many people to go out and search for roots even though they have previously been accounted for.  His labor supports a useful industry.  Also, we should promote hunter and not interloping finders.  C will also argue that he did all he could to protect his investment.  It was unreasonable to keep on checking on his flags, or dig at an unreasonable time.  He did all he could do to protect investment and this should be rewarded as efficient labor.  E will counter that investment argument with Keeble --there it was determined that interference with industry will not be tolerated if the interference was with a malicious intent.  This, E will say, is not malicious.  If fact he will say that cancer cure is far from malicious.  It is interference with a beneficial intent.

Custom:  C will argue that the custom of the industry should be referred to because it is upheld by the entire industry.  (Swift, Pierson dissent).  It is an established rule and should not be changed.  Custom here protects the investment of the original pursuers.  E will counter that 1) he did not know about the custom, and a custom only works when everyone in the quarrel is familiar with the custom (Ghen, Swift) and b) sometimes the custom of putting a stick in the ground presents too many externalities (Demsetz).  

First in Time/Certainty:  C will argue that he was the first to mark the animal, so he should have the rights to it (Pierson).  Her marked it first.  He was the one who gave the island a “clear, mortal wound.”  This helps create planning in the industry and avoids wasteful labor of other in planning on digging when an island has already been marked.  E will argue that he was the one who was actually first in time.  He made the mortal would of digging up the root (Liesner).  It is difficult to consider which is the actual mortal wound here, the marking of the island, or the actual digging up.  E will argue that the actual digging is the mortal wound.  The purpose of the root is not to keep in the ground with a mark, but rather it is to dig it out of the ground and make use of it.  E will claim he is the first in time to get it.
C will certainly counter with an argument that it would be unwise to reward an interloper who, like in Pierson, comes out at the last minute and swoops up an animal that is in hot pursuit.  This root was in “pursuit”, and marked with intention of digging, and should be rewarded.

Abandonment:  C will also argue that he did not intent to abandon this pursuit which is not a conclusive factor, but should be weighed.  Courts like to reward continued labor, if demonstrates intent to maintain ownership (Liesner).  Also pursuit does not have to be uninterrupted, if you abandon for good reason and return as soon as practicable. (Albers, Bartlett)  C will argue that he left his pursuit because it was not time to continue.  It was the change of the season.  This is as good a reason as in Bartlett where they abandoned for night fall and came back in 24 hours.  E will counter with the fact the he did not return as soon as practicable like in Bartlett, he returned when it was convenient for him, much later than 24 hours like in Bartlett.

Reasonable Person/Notice:  C’s best argument will be that is only reasonable for a person to understand that island in root country with a mark on it is probably the property of someone else.  Everyone knows that flags just don’t appear on the hunting zone, and this is like an elephant in the cornfield to show that a flag is out of place and people should know.  The mark was sufficient to give notice of previous intent to capture for control (Albers).  E will counter that he was unfamiliar with the tradition.  Graduate students do not know the practices of the root hunters, he will also say that it was not clear, like in Taber whose flag it was.  He might have known they were marked, but there was no way to know whose flag it was, and how long it had been there.  

As for the claim to the roots on Island B:

Custom:  C will argue custom as his best approach to retain the value of the roots.  He will argue as in (Ghen, Bartlett) that if a custom in the industry is upheld by the industry, then it should be followed.  C will argue that D knows the value of the custom.  He knows the value of the roots, and also that if a fellow hunter did this to him, he would be very upset and raise a custom argument.  In Swift, both hunters knew the custom and it was upheld.
D will counter with the fact that this custom should be changed because it presents too many externalities (Demsetz).  It is not fair that some flags get blown away by the weather while other flags happen to be lucky and stay in the ground.  He will argue that this custom should not be upheld because it did not take into account such severe weather.  C will counter that with the fact that D knew about the weather.  All hunters knew that 2/3 of the flags remain before hunting season resumes.  He knew the risks of  the weather and the custom does take this rule into account, so it is not an eternality at all.

First in Time:  C will also argue first in time.  He will say that he was the one to mortally wound the island with his flag and that he should retain the island with his flag and that he should retain the roots because first in time promotes planning and avoids wasteful labor (Rose).  It is an easy rule to apply and it helps to avoid argument and litigation.  It also encourages more people to efficiently stab the ground with their flags.  D will argue that he is the one who made the “mortal” wound because he has actually dug up the root.  C will argue that D is the interloper who (like in Pierson) takes advantage of luck and is in the right place at the right time.  It was luck that the storm blew all the flags away, at least the flags are gone not by a product of anyone’s labor; so it would encourage finder to disregard the flags if D will get it.  This would reward the lucky interloper who take advantage of another’s labor.

Pursuit:  C will argue that he did all he could to protect his labor and investment by not abandoning his pursuit, he did all that was required in the industry.  D will counter that you could have done more to protect your investment by building a better flag or coming sooner to retrieve the roots.  C will counter that he did the same as D did, his argument is the wrong application.  If D wants to use that argument he must show that there are better precautions and means available to protect investments and that D did them and they would have worked.

Marking:  C will argue that the island was sufficiently marked, and this artificial marking is enough to show that there has been prior claims (Bartlett).  D will argue that this was not a sufficient mark because the flags broke.  It is too difficult to determine marking after nature has destroyed them.  In Bartlett it was unsuccessfully argued that the markings by the first whaler was not a sufficient mark, this is the same argument but this time it should be successful.

1996 Student Answer #2:  Again this student answer covers the basics quite well and includes a particularly nice discussion of custom.
Marking:   Several cases list marking/identifiability as relevant factor to ownership of escaped animal.  Manning.  Whaling cases.  Albers. Christian (“C”) will argue that he marked his ferns specifically with dark blue flags.  David (“D) is in the industry and he should know that it belongs to C, especially because no one else uses dark blue.  C will also argue that the fern-root value from Island A should be given to him.  A fern with a flag attached to is like “elephant in cornfield” and should always go to the original owner.  Kessler.  E will argue he is not a regular in the industry--how would he know significance of flag.  E will argue that marking insufficient.  Will use Rose.  How would I return this to an original owner.  Perhaps there should be a name or a symbol on the flag.

Abandonment/Pursuit:   If the owner of escaped animal abandons it, goes to first finder.  Mullett.  By contrast, if owner continues pursuit, he retains possession.  Kessler.  On other hand, if owner abandons pursuit by compulsion, this should count against him.  Taber.  Ghen. Albers.  Here C will argue that he was forced to leave b/c he was following industry.  Similar to Ghen who could shoot bomb-lance and then retrieve at later date.  D and E will argue that if point of the abandonment fact is to reward appropriate labor by original owner, the resolution of this factor may depend on whether C did all he could do to protect his property.  D will argue that most of the plastic flag was broken off.  Maybe C should not have used plastic.  May C should have used rope or more sturdy object.  C will argue that he used appropriate measure because a hurricane came and part of the flags withstood that force.

Labor:   Labor arguments are common to show that he who works to keep and chase the animal should be entitled.  Albers. Pierson. Ghen.  C will argue he went in small boat and planted flags where he found ferns.  Used much time and effort.  D & E may argue that C failed to use sufficient labor to protect his investment.  When C returned in December, almost all the flags were gone.  C can respond that he did all that was necessary to retain ferns.  He did what all in the industry does.  There is common understanding.  C would use policy argument that no person would engage in this branch or industry if the benefits of his labor could be appropriated by any chance finder.  Ghen.  D and E would respond if we want to reward useful labor, we might want to think twice about returning fern.  Kessler.  In addition D and E could use Shaw--there was no certainty, unlike the nets in Shaw.  There was no reasonable certainty that the flag would not blow away.

Time/Distance:   Some cases suggest that the closer in time/distance to where/when it escaped the animal is found, the stronger the claim of original owner. Albers.  Manning.  Here, C planted flag in September and did not return before December. D & E will argue that 2 months is longer than 6 days (Manning) and 1 day (Kessler, Albers), therefore no rights to fern.  C will argue under pro-industry policy of Albers, where animal is marked and invested property in, should be returned to original owner and time/distance is irrelevant.  C will also argue how do you make a distinction of “how long is too long?” and “how far is too far?”  D & E may respond that it can’t be the case that you retain right forever.  We must go with the cases we have.  Mullett was 1 year which is obviously longer than 2 months, but original owner did not retain rights.

Reasonable Person Test:   Would  a reasonable person know the fern was previously owned?  If so (yes), it gets returned to owner.  C would argue that D was in the industry--he knew what blue flag meant--he knew it belongs to someone.  E would argue that he is a mere student and knows nothing about the industry.  What does this flag mean?  C would argue “elephants in cornfield.”  Albers.  Obviously, the flag is there for a reason.  A flag  doesn’t just land there by accident.  E would argue that ordinary person would not know.  Similar to Mullett, ordinary person wouldn’t know sea lions only swim in Pacific Ocean.

Custom:   In the whaling cases of Swift and Gifford, the court upheld reasonable custom where followed by industry.  Here, if custom is adopted as law, C established a property right in fern.  All in industry knew that its best to return in early winter.  All in industry know what the flags signify.  C will argue Pierson dissent.  We should defer to custom.  Gong against custom can greatly disrupt people’s lives because the rules have been in place for so longs--people know the, are used to them, etc.  D & E will argue that for certainty sake, you can’t revert to custom.  Pierson majority.  Custom won’t always settle arguments.  What if flags blow away, what if color on flag fades to another color?  C will argue Ghen by stating non-compliance with custom would encourage theft.  D & E respond with customs may not take everything into account.  They are loose and inconclusive.

First in time:  If the property has no original owner, ferae naturae so to speak, C’s pinning of the fern with  flags “first in time” should prevail.  C will ague this promotes certainty.  Pierson.  Westmoreland.  Swift.  D & E will argue that in Pierson --- means actually taken control of animal by killing or trapping it.  C did not have it under control (see Shaw) where C would reasonably be certain that the fern would not get away.  After all, hurricane came and blew flags everywhere.  Property right was not established under Pierson’s first in time.  D & E will also argue first in time is a bad rule because the strongest/fastest will always win and not necessarily the one who put in all the effort.  Pierson.

Practical Inevitability:  See Liesner, Swift.


C:  I knew it would be there for retrieval purposes.


D & E:  Not inevitable at all.  Look at 2/3 of flags.  They are gone.

Effort to recover:   Not prompt.  Look at Manning.

1997:  Fact Pattern D (Computer Program) (Posted Separately)

1998:  Fact Pattern E (Tribal Symbols)
Professor’s Comments: In general, the class performed pretty well on this question.  Many of you showed that you could do the basic arguments for both parties pretty solidly.  I particularly rewarded those of you who made well-thought out policy arguments and those of you who addressed the weaknesses in the tribe’s claims.  In particular, I was looking for a discussion of the significance of the wide distribution of the blankets.  Anybody at all could have purchased a blanket, taken it home, and copied the colors and the stitching.   Under the animals cases, the O would have to explain why merely monitoring local stores was sufficient pursuit for products that tourists presumably carried around the world.  In addition tothese pursuit/abandonment/natural liberty arguments, I thought there was room for god discussion of custom, of labor, and of marking/finder’s knowledge.  Some common problems:

· Many tests mixed up arguments for first possession with arguments for escape.  Pursuit and natural liberty are used differently in the two sets of cases.  You appear confused if you mix up the two uses.  Similarly, labor arguments play out differently in the context of escape.  In first possession cases, we might compare the labor of each party and reward the one who is more effective.  However, in the escape cases did not compare the labor of the parties at all. The finder’s labor might be appropriate to show that she had been inadequately notified of the tribe’s claim, but that’s really all.

· Many tests separately discussed overlapping elements (like marking and finder’s knowledge) and thus were very repetitive.  I won’t give you 4 times the credit if you make  the same argument four times, and indeed, you’ll start to lose points for poor organization

· Many of you presented arguments in a quite conclusory way.  Simply saying that “M should receive property because the symbol had returned to natural liberty” doesn’t get you much credit unless you explain why/how you think it returned.

· Many of you suggested the tribe was at fault for not patenting/copyrighting/trademarking the symbol.  First of all, the question indicated that no legal regime governed the symbols.  In any event, patent and copyright are unlikely sources of protection.  Patent is for useful inventions, not designs.  Copyright is not possible because the living tribe members did not author the work in question. Trademark might be possible (and useful in this particular case) but it only protects the use of the symbol in conjunction with similar products and in the geographic area where it’s being used.   Thus, it would not create a general right for the tribe to prevent the use of the symbol for all purposes.

1998 Student Answer #1:  Possession

Pursuit/Mortal Wounding:  Pursuit is not enough (Pierson) here means the O wouldn’t just have to design and create the symbols but would have to use them in blankets and sell them, which they clearly did.  Everyone in the area understood they each had their designs so the instant that became the reality (Leisner) they were the O’s possession.  Escape was highly improbable because they took all reasonable precautions by monitoring the nearby crafts stores (Shaw). OTOH M would argue pursuit not enough (Pierson) and mortal wounding would mean more close guarding of secret than photographing close enough for details, therefore escape not improbable (Leisner) and even though net not perfect OK (Shaw) here not so imperfect as to be no net at all.

First in Time – The O’s were clearly the first to create the designs, make the designs and sell the designs (Pierson, Leisner first to mortally wound) so the O’s established possession. OTOH M argues  O’s may have been first to design and sell but there was no notice of their being first in time so she shouldn’t be held to this (like sunken boat catching fish).

Policy  Want to encourage native people’s ability to provide income for themselves, keep purity of work so people don’t stop buying out of fear buying reproductions so better to reward O’s possession.  This rewards their labor and creativity b/c they came up w/designs and protects industry.  OTOH, may cause more externalities to police (Demsetz) and litigate.

Escape: When O hired photog. and allowed photos, designs “escaped” – who gets?

Marking: The owner of distinctly market animal f.n. doesn’t lose prop rts when it escapes.  (Manning).  These designs were clearly marked as someone else’s and the very detail of design, unique stitching and dyes acted as marks so OO would retain, rewarding the clear notice (Rose) of the mark.  OTOH, clear notice has to go to relevant audience & M would argue that just b/c designs were someone else’s wouldn’t know she couldn’t copy if they hadn’t “marked” by specifically telling photog. they weren’t to be shown to anyone or by making sure pics were not so detailed.

Natural Liberty:  M argues that when O gave job to photog & allowed pics to be made the designs regained their nat. liberty and were free to be inspiration to someone new (the natural bent of their inclination) (Mullett) O argues that being on a photograph is not the same as being free, especially photog that is specifically intended to help sell designs for O and O should still retain (White, Manning).  M argues designs can “survive on their own” b/c she was able to use them to create her work, but O argues even so, should retain (Albers, Kesler) b/c work, time, labor invested and clearly marked.

A.R.:  The only A.R. a design has is the intention of its owner to keep making it and using it to represent religious significance of tribe.  O would argue design never left so no need to show A.R.  M would argue design was out and never able to be secret again so no A.R.

Abandonment/Pursuit:  O argues they were continuing to do their work and sell designed blankets so never abandoned.  M would argue that it was 2 yrs before they attempted to stop her and therefore they abandoned.  Rewarding M here would encourage some deceit and fraud possibly, for if designs were sold far enough away from O it may take them that long to establish what was going on.  By the time word got back to them given the separate nature of the reservations, it may be 2 yrs. OTOH, M would argue there has to be some time limit when it would appear they weren’t aggressive enough to stop her, she had come to rely on income, perfect her work etc. (Mullett).  O would argue they were compelled to abandon for so long (Albers, Taber) b/c the time it took for them to find out about her (would somewhat depend on where she was selling her wares – same shops or ones 100 miles away?)

Labor/Training/Domestication: The O’s argue they put the time and labor into developing the designs, developing the unique stitching and dyes and monitoring the craft stores & convincing local artists not to use (Manning, Albers, Kesler) OTOH  M argues, she too put in time and labor developing her techniques over several months and w/o clear notice she had no reason not to (Swift) Rewarding M would fail to take in her knowledge (finder’s knowledge) that she was taking another’s design but M would argue she wasn’t part of local knowledge.  What kind of labor is rewarded?  Do we reward labor of a cat burgular?  This all goes to the question of finder’s knowledge (Shaw).

Finder’s Knowledge:  O argues that M knew she was taking their designs and copying and when a finder knows they’re taking another’s property, OO should get (Manning, Albers, Kesler) but M argues she couldn’t have known she wasn’t supposed to copy b/c she wasn’t a local artist (Rose’s relevant audience) and so there was no clear act here for her.  She could argue that her assumption was that by allowing pic to be taken she was being told they didn’t care who copied (whale adrift in Bartlett) but O argues that they hired photog for specific purpose of photographing for their benefit and couldn’t have known he would take such a detailed photo (not knowing much about photography) or that he would show it to an artist outside of the area (Taber, Ghen) Rewarding M is fraught w/ danger of claimed innocence when copier knows they'’e ripping off someone else’s work.  Rewarding O rewards possibility of inefficient labor – not enough done to protect.  But ultimately, when a dwindling native people’s religious and economic livelihood are being usurped by outsiders, policy should/would favor protecting the native people’s work, especially given the knowledge M had of exactly where this stuff came from and the reason they were taking the pictures being their motivation to sell. OTOH, M could claim her work in no way harmed their efforts, she only saw the pics but didn’t know why they were taken.

Time/Distance – The fact that M lived 100 miles away was actually more an argument for O that they couldn’t have found out as quickly but M would argue that b/c she was that far away she couldn’t know of local custom – and they waited too long to try to stop her – the longer time elapsed and further away, more likely to go to finder (Mullett).  But O would argue here it shouldn’t apply b/c they are isolated on the reservation, couldn’t have known b/c their custom is to monitor local shops and it took two years for them to find out.  Courts would be careful imposing too short a stat. of limitations here like in whaling cases – b/c other elements have to be carefully considered lest OO lose rights too quickly.

Custom: This goes to Rose’s relevant audience – their custom (O’s) was established among their tribe and locally but not necessarily known to outsiders (Ghen).  Still the courts would want to protect the O’s b/c they had done everything they understood to be necessary and it had worked well up to that point (whale case) and they had relied on this.  M would argue their custom didn’t give sufficient notice to outsiders and when they allowed a photograph to capture detail to the point where she could copy it, the custom semed to be broken, and she wasn’t required to follow it even if she knew.  Still, the O’s would argue the custom was well known locally (Ghen) and even where custom alone may not carry the day, the added facts that she knew what she was going would lead the courts to follow a custom that had been working nicely (Swift-court not so comfortable with custom but given iron holding fast and pursuit continuing, they go w/ it).

Policy – This case leads itself to find for the O’s.  This is not just a trinket being made by one company and copied by another.  Here there is a native people whose few survivors live primarily on the basis of this income.  The interloper M threatens that very survival, for if word gets out that people are prone to buying copies instead of authentic O blankets, the dampening effect on the industry could be severe.  As a society we need to protect the native people of this country for the wisdom and art they can offer and also from the standpoint of diversity.  They need to be protected in the sense that their primary source of income are these blankets, and where one is allowed to copy, many more will follow.  M doesn’t worry about externalities (Demsetz) that her copies will dilute the market for blankets but the courts should.  OTOH M will argue that by copying the designs and increasing the market outward, more people will become aware of the beauty of theh blankets and more will want them.  As people learn to distinguish copies from original O blankets, the price will go up for the O’s blankets, benefiting them, and those that can’t afford original could still enjoy copy.  OTOH – There’s nothing to say she won’t be selling her for more than the Os and the resulting confusion will just destroy the business for the O’s.  The O’s could argue that with the resulting confusion, the younger generation of O women won’t want to invest time and labor in the blankets knowing anyone can come along and reproduce them, and so won’t produce designs and eventually the designed blankets will disappear from their way of life along with the income they relied on from them.

1998 Student Answer #2:  

Possession

Mortal Wounding:  One must mortal wound to get possession (Post).  The Orenabele (O) wounded the idea such that they controlled how to make the certain patterns.  They put the ideas for patterns down and thus took control over them.  But can argue not wound b/c others can make them as M does.  However needs to be practically impossible not perfect (Shaw)  Here so hard to copy its almost impossible for avg. person.  They did show vested interest (Liesner).  Not let others copy and really wanted to keep it a secret.

Pursuit:  Pursuit alone is not enough (Post).  Here not only did they think of idea = Pursuit, but they followed through.  They intended to keep ownership rights so not just pursuit.  According to Rose theory they put work in and should get ownership.

First in Time:  1st to take under control gets poss.  Pierson.  Here 1st to make blankets.  Long tradition and court may want to protect culture & history.  Very long time when tribes were only makers.  1st to get and should = poss.  Also this will reduce future litigation b/c clear old tribe 1st.  If give to 1 copier may have to give to all.  So externalities rise and would just have to change policy again (Demsetz).  Also want it to be private prop, Demsetz, b/c easier to regulate.

Escape

Markings:  Markings show time, labor and love; should go to orig. owner.  Here tribe spent lots of time and labor producing blankets.  Stitching was unique as were dyes.  So we want to reward human labor, as did in Manning with bird’s parted hair. Markings gave notice to finder that belong to O (Bartlett).  The marking were clear and can argue that such certain design.  Separate symbols really like initials, which are enough to claim O.  Bartlett.  Even go to O when markings hidden here they were in center of product and bright so not hidden – Clear Act (Rose).  Person could have known took talent to do markings and want to reward people for it. Also mark it by putting it in advertisement.  Clear to all that design theirs.  Ad gets wide spread and lists their name and location.  Thus, all know where to find owner, so marking good.

Time:  Less time you take to find, the more obvious you want it.  When take longer time better case for M (Mullett).  Here 2 yrs.> 1 yr but tribe did not know missing.  But then should we reward tribe for not being aware of stuff?  Are we wasting labor by letting someone use talent for 5 mos. and then saying you wasted time b/c belong to another.  Ct. may not want this and tribe should have taken precautions.  But argue tribe not out in world – so not looking like stopping pursuit from necessity – if necessity to stop, reward O (Taber & Albers).  Also given hundreds of years of tradition, are 2 yrs long time?  Therefore argue tribe not let escape.

Distance:  The blanket pattern was copied 100 miles away.  100 miles not a lot in a car and M argues therefore more likely tribe should have realized.  Or argue if tribe not travel, it is long distance.

Abandon:  If owner abandons he loses poss. (Mullett)  Here they did not abandon b/c as shown above, may not be able to know escape, and stopped search b/c necessity.  However M argues: did abandon by letting S take pictures and not only that but hired him.  They let pattern escape as soon as advertised it to world in pamphlet b/c so clear anyone can copy, so further aband.  Can argue that ad so clear really shows not abandon, but giving notice to world that its theirs and they control it.

Investment:  Tribe invests resources b/c this big money maker.  Cts want to protect investment.  (Manning Albers)  This also more of an investment than just $ it includes religious significance to tribe.  Like putting heart into bird crest, here tribe put soul into blanket (Mann.) so they should get.  However M argues: how much investment if can be copied in five months?  O argues copied by professional weaver trained to do, so experience made time short.

Labor:  
Finder puts lots labor in and gets (Mullet).  Here labor a lot: 5 mos. and only could copy 4 designs (assuming there were more).  However O argues she did not put initial labor in.  Pictures came to her.  She did not go out in search of them.  Do we want to reward this type of luck over group making lots of work.  Ct. should not b/c it won’t promote change and advancement.  It would actually discourage advancement b/c people fear they can’t regulate own stuff and if by chance another gets hold of it they lose it.  Therefore external. really high (Demetz).  And if so high, rule would not work and would need to be changed back.

Reasonable Person:  A reasonable person may know that pattern belong to tribe.  Like elephant in cornfield.  Pattern in store in area where tribes live may be clue.  Ct. has looked to environment.  In Mullett not matter that in wrong envir. b/c reasonable person would not know but Os argue that here it matters more that M should know b/c in right environment.  People esp. M know tribe there, just like when fox go to O not F b/c knew fox farm (Albers). Sim to Albers we should not reward evil defdt who stole idea.  M argues she’s not evil and did not steal b/c already out there.  Os also say some buyers think it was tribe’s and they should = reasonable person.  If reasonable then if ½ people know, then its enough to say F should be able to figure out and know; if less (like 5%) then say may not be reasonable to know.

Custom:  Well kept, long preserved; same here as in whale cases.  Hold non-industry to it (Gden) Need to protect industry.  Care about it b/c so specific.  Plus she could have figured out industry b/c trained in it.  May not be rare that a tribe makes pattern, so M argues she never knew. Os say kept secret and monitor trade stores so do try to alert others to custom.  Therefore shows notice. Here such a specialized industry and tribe may die out, that they are type of people we need to protect – even more protection needed than whales.  (Swift Ghen.) Custom can = law (Swift) and should here b/c custom is don’t tell and don’t copy.

2000:  Fact Pattern F (Jokes; No Prof’s Comments)
2000 Student Answer #1:  

Custom: In first analyzing this question, Rose noted in article that there are two different types of audiences.  There are large and small audiences.  Both FF and OO have specific audiences in their respective fields.  FF’s custom among stand-up comedians is that it is okay to use other comic’s jokes w/o attribution.  It is necessary to note that the custom says other comics.  OO is a political pundit, not a stand-up comic.  There is no indication that the custom of FF applies to those in the field of OO.  Rose advocates a rule that is clear to the larger audience.  In her article, she states that a group of people like the American Indians was a subculture and their views on property could not apply to America (European) at large because nobody would understand their views.  Rose prefers a clear rule that relates to the largest possible audience.  It is probably not true that many people outside of the industry of FF would realize that it is okay to take somebody’s joke w/o attribution and not give credit.  Therefore, the joke might belong more to OO.  On the other hand, the custom in general is not given in the land where the dispute arises and therefore, OO’s custom which I would assume would dictate that FF share credit w/ OO for the rule, might apply to just as small of an audience.

In the Whales cases, custom is generally viewed as very important.  Custom would then dictate, according, to FF, that it was okay for her to take the joke and use it w/o attribution.  In Pierson, the dissent would claim that custom promotes econ. Efficiency because it promotes industry.  This argument could apply to either side because there are tow customs in conflict, one would be more likely to uphold the newspaper industry while the other would help the stand-up comic industry.  Rose would again diagree that custom or following custom would promote economic efficiency because she tried proving in her article that it was rather a clear rule that promotes better understanding and ultimately more econ, efficiently.

Therefore, the ultimate question with regards to custom is which rule/custom reaches a wider audience.  The hypo says that OO publishes in 75 newspapers, but gives no indication of readership or how large those newspapers are.  On the other hand, it is not known how many networks FF appears on, rather, it states that she appears on 1, but it is not stated how large a viewing audience that network has.  Therefore, the custom debate could award the joke to either OO or FF.

Markings: Markings are important as is seen in both Albers and Manning where a fox and canary are both marked by their original owners. Markings are clearly relevant here because OO made sure to mark his column with his name where the joke first appeared.  Therefore, he should retain property rights.  FF would argue that, according to her custom, she did not know.  Perhaps that OO hadn’t borrowed the joke w/o attribution from somebody else and perhaps should have made it clearer that he was the original author of not only the whole piece, but also the joke specifically.  On the whole though, like where the parakeet had parted hair and responded to its name, by the joke having been printed in OO’s column, it is clearly marked as his own.

Industry: Industry is valuable in Albers and the Whaling cases.  In Albers, the court signified the importance of the fox industry in Colorado.  In the whaling cases, the importance of industry was again seen in the processing of valuable whale carcasses.  It would seem that by giving property rights to FF, the industry of the newspapers would not be helped.  In Albers, the fox had markings.  In the whales cases, the carcasses were clearly marked.  The courts said that the whales and the fox should belong to the original owner.  OO was the original creator of the joke.  He clearly marked it.  In promoting industry OO should get the fox.  FF would claim that if stand-up comedians were not able to take other people’s jokes, there wouldn’t be an industry anymore because everything would change.  People wouldn’t be able to come up with their own jokes for skits and an entire industry would collapse.

Sufficient Control: OO had his joke under sufficient control.  He had it published in a column with his name.  He did as much as he could do to keep the joke under his control without standing over the shoulders of every reader or stand up comic to stop them from taking it for their use w/o attribution.  In Shaw, the fish in the nets were under sufficient control that escape was improbably.  FF would claim that he did not control his joke.  She would claim that he should have stated in the paper than this joke was not to be used by anyone else.  It is not stated whether the 75 newspapers had sufficient warning that others were not to use the material of the writers in the newspapers... but I will assume that they did not say that or FF would not have used the joke… therefore, there was not sufficient client control according to FF.

Abandonment: In Mullet, a sea lion is abandoned.  The court does not give the sea lion to the original owner.  FF could argue that OO abandoned his joke because he printed it once in the 75 newspapers and the hypo never says that he continued to use it.  FF took the joke, she trained it, expended a lot of time and energy teaching it new tricks (adding it its hilarity) while OO forgot about it.  He didn’t reprint the joke, he didn’t make t shirts, he didn’t care for the joke until he later rediscovered it with somebody else.  Like the sea lion, OO wanted his joke back after he allowed it to swim away, because he was jealous that it was with somebody else.

OO would argue that he didn’t abandon the joke.  He had it in permanent print, caged right next to him, for his use whenever he pleased.  The joke was not loose in the Atlantic, rather it was resting in his computer and tied to a piece of paper on his shelf.

Animus Revertendi: OO would claim that though the joke escaped into the hands of FF, it came back to him.  It is clear that the joke started out with him, and when he heard about the joke on t shirts, the joke was crying out for return and wanted to be with him.  FF would claim that the joke had changed so much that it wasn’t even the same joke … rather just the punchline.

Natural Liberty: FF would argue that the joke had achieved natural liberty like the sea lion in Mullet.  The joke was able to live in the hearts and minds of the public and so what it was first created to do.  OO would lose ownership because the joke had achieved natural liberty.  Therefore, the joke was for the taking by anyone.

Demsetz: Demsetz would value private property and a rule of ownership that would have the fewest externalities.  It is clear that OO clearly delineated by putting the joke with in his column and signing his name to the article that the joke was his.  If FF and others were able to take his or anybody else’s writings without attribution, then there would be no reason to write and the externalities would be very great on everyone.  Therefore, the rule should give property rights to OO only.  FF would argue that she wouldn’t be able to come up with jokes and those externalities would be worse and therefore the joke should go to her.  D. could go either way.

Conclusion: The property of the joke could go to either one.  It would be most important to determine who has the larger audience in this authors’ opinion to determine how many people would be affected.

2000 Student Answer #2:  

Marking: Identification of property is a strong factor in determining property rights (Albers, Raber, Ghen).  O argues that his idea (joke) was published in over 75 newspapers with his name clearly following the column and therefore he has property rights.  F argues he has no property rights because there was no clear mark or notice that the punchline was his to begin with – besides – “I don’t know, they’re not done counting yet” is general, it is not unique.  It only becomes unique when there is a good question that precedes it.  And therefore F argues it is the question that precedes the punchline that makes it unique – like an elephant in a cornfield (Albers).  And F follows that O’s marking was never clear notice – it was more like a natural mark on a sea lion (Mullet) versus a clear tatoo on a fox (Albers).  Rose supports clear marks = property.  Where the F has knowledge of origin of property – Owins (Albers) O argues that F had knowledge of the origin of the punchline.  To take possession of it now would be theft because she knowingly took the idea and never consulted O.  O argues that if we allow anyone to simply take his ideas (clearly marked in several published newspapers) what policy are we promoting?  It is a policy of supporting fraud and deceit and in contradiction with the promotion of useful labor (see Bartlett).

Useful Labor: Where a party generates useful labor, such labor is rewarded in attaining property rights (Pierson/Albers/Shaw/Ghen).  F argues O labored but it was her useful labor that made the punchline a success.  She argues that O did not even labor to produce an idea – but that her wit and ability created the new idea (different idea) and O had no involvement in that labor.

O argues that F developed her idea from his idea and that he labored very hard to come up with the idea because he is not a comedian like F and these things come more easily to her and O should be compensated for his useful labor that allowed F to turn the punchline into such a popular item.  F counters that O had an equal opportunity to pursue the same use of the punchline and F should not be punished for her creativity and ability (much more useful than O).

Custom: Custom may be used to provide an original owner – property rights (Ghen).  O argues that it is the custom within F’s industry to attribute (which would lead to O’s compensation) the origin of a joke – when it becomes an “entire routine”.  And O argues that here, his punchline has become F’s “entire routine” therefore – per custom he gets property rights.


F argues no way, the custom is applicable only to and among stand-up comedians and we do not start applying customs intended to apply within a limited industry among other industries (See Ghen/Swift).  O argues that he knows about it and it is not a stretch to apply it in this situation.  O argues that the point of the custom is to prevent stolen ideas among the industry (comic industry) and this is the same idea that should be promoted here.


F continues to argue that we should not apply customs where we have different industries.  Customs are limited in use because they can become misapplied, misunderstood as in this situation where O is trying to turn another industries custom into his own.

Pursuit/Abandonment: F argues that O abandoned his punchline – even if we do agree that it was his original idea.  He allowed it to escape in that O did not copyright it – which serves to illustrate that he never realized what it was worth until F transformed the idea into a successful comic routine and marketing idea.  O waited 3 weeks before he made any inquiries – f is a comedian on a major network.  He never had any reason to pursue his “lost” piece of an idea that had no original value.

O argues he had no reason to believe all of the hype about the punchline was from another source other than his article.  Once he knew – because he spoke with friends – he immediately pursued F to claim his rights.  O says you can’t pursue something until you realize it is gone – and his work (all of his work) is valuable to him and his industry (Kesler).  Therefore he gets some rights to his idea or else we promote fraud.

2000 Student Answer #3:  This is a partial answer containing only the 1st possession argument.
Mortal Wounding:  A person who mortally wounds an animal/joke so as to maintain that control whereby possession is practically inevitable, he gets possession (Liesner).  Here, O created the joke and published it in his publication under his name.  It can be said that by publishing/attributing it to himself, and he mortally wounded the joke, thus should get it.  Anyone who read the article would know that he wrote the joke.  He maintained control by clearly putting his name on the article as opposed to telling the joke to someone at a party.  However can argue that they mortally wounded the joke b/c F was the one who used the punch line in other context thus making it popular/profitable.  F expended the labor necessary to capture the value of the joke (or a versatile punchline) and he should be rewarded (Rose, Dissent Pierson).

Perfect Net / Intent to Abandon to the World:  A person who takes reasonable precautions (does not intend to abandon to the world) to prevent escape of captured animals does not need a perfect net for them to get possession (Shaw).  Here O took reasonable precautions to label his article and should not be punished for not creating a failsafe way of maintaining control of his joke.  However F can argue that he abandoned the joke to the world by publishing it in the first place.  That by not adding a disclosure saying that O reserved all rights to the joke then (which doesn’t take much effort) then how could F know that it wasn’t abandoned.

Labor:  Cts have looked to reward those who have not expended labor (Dissent Pierson, Albers, Manning).  Here O labored to come up with the joke and labored in including it in his article.  However F can argue that the joke became popular b/c of his labor (including it in his routines and continuously reinforcing it).  Also F would argue that the true value of the joke is the conversion of the punchline into a versatile joke unto itself.  The original Florida joke is not what is valuable but rather the punchline that F made popular.  In addition O’s labor of publishing it obviously did not make the joke popular (even with the large distribution it was F’s conversion that did it).

2001:  Fact Pattern G (Flying Baseballs)
Professor’s Comments:  This proved to be a difficult problem to organize. Each of the characters’ claims to the baseball was very different from that of the others.  Thus, choosing one legal rule and applying it to all three characters in one paragraph often proved confusing to you and to me.  Generally, the most successful answers took up the parties’ claims one at a time or discussed the problem chronologically.  With the advantages of time and your answers, I was able to develop the following flow chart, which may help clarify the structure of the problem for you. I discuss the questions in the chart in numerical order below.

(1) Should court treat custom as law?(YES((2) Who wins under custom?((Likely A)
(  NO (
(3) Did M ever gain possession?(YES( (4) Did M lose possession via escape cases?
        (  NO (

         (  YES (

         (  NO (
 (5) Did C ever gain possession? 

         (M wins)

(  NO (
                     (  YES (
(A wins)                       (Likely C) 

(1) Should Court Treat Custom as Law?  This was a difficult issue worthy of extended discussion.


(a) Concerns (from whaling cases) applicable to all baseball games:  


i) impact on outsiders:  with thousands of people at games, likely that some will be unaware of custom and will be surprised.  On the other hand, custom is limited to ballparks where people might expect the teams to set the rules and the custom is unlikely to have any spillover effects on other common law issues.



ii) certainty of outcome:  probably strongest argument for custom is that it provides a clear act readily understandable by relevant audience (security guards etc.) and that common law focus on control will be very hard to apply if a lot of fans competing for baseball.


iii) support for industry:  unlike the custom in Ghen, this does not seem necessary to keep professional baseball alive as an industry.  Likelihood of any fan getting baseball is so small, it’s hard to believe that custom would greatly affect fans’ decision to attend games.  People go to see the record broken, not with any great hope that they will be the one fan in thousands who gets the ball.



iv) reasonableness:  The weakness of the custom as stated is it does nothing to discourage acts like A’s that look like theft.  Indeed, the custom would seem to encourage fans to jostle one another or even commit acts of violence to prevent competitors from lifting the ball overhead.  This looks precisely like the sort of custom disfavored in Bartlett.



v) overall: My instinct is the applicability of the custom would turn on whether a court believed the benefits of certainty to outweigh the risks of bad behavior by fans, which in turn would depend on the court’s belioef about how likely fans are to engage in theft or assault to obtain the baseball.  Because so many balls go into the stands, a court might decide that certainty is more important. 


(b) Concerns particular to this baseball game: 



i) valuable ball:  A court might consider refusing to apply the custom in cases with especially valuable baseballs because of a higher likelihood of bad behavior during the chase and because of the greater unfairness if a person unaware of the custom loses out because of this unfamiliarity.



ii) cameras & certainty: A court might also hesitate to apply the custom when the extra TV cameras are able to provide a high degree of certainty.  That would  weaken the certainty rationale for using the custom.
(2) Who Wins Under Custom?  When I wrote the problem, I intended it to be absolutely clear that A would get the ball under the custom.  I am still sure that A has by far the strongest case under the custom; she was the only one to hold the ball over her head and the security personnel treated her as the owner.  However, some of your answers convinced me that some argument by M and even C is possible.


(a) M’s claim under custom:  As stated, the custom awards the baseball to the fan “who first has sufficient control over the ball to hold it up in one hand over his or her head.”  as some of you fine aspiring lawyers noted, literally this just means you have to have some minimum level of control over the ball, not that you actually have to lift the ball overhead.  That is, a fan like M could claim, “Although I never raised the ball over my head, I had enough control to be able to do so, which is all that the custom demands.” In addition, M might argue that it would be bad policy to interpret the custom in a way that punishes someone who had control of the baseball when a third party interferes.   


On the other hand, the likely purpose of the custom is to make it easy for security guards to identify winner.  Thus, maybe important to require the fan to hold up the baseball.  In addition, jostling for ball is part of game and so maybe sensible to interpret custom to mean fan must keep control despite other fans scrambling for the baseball.


(b) C’s claim under custom:  Like M, C can argue he had “sufficient control” when the ball was in his knapsack.  He would have been able to comply with the rest of the custom when he returned to his seat if A hadn’t intervened.  Moreover, C could argue that the custom was probably never intended to reward someone for removing the baseball from within someone else’s container.  Where the only limit on C’s control was a knowing theft, the custom shouldn’t be read to protect A.  A can argue that she wasn’t stealing because she was aware of the custom and knew the ball was still unclaimed so long as nobody had held it up yet.

(3) Did M Ever Gain Possession? Most of you included some pretty good two-sided discussion of this issue, addressing whether M had control of the baseball, “mortally wounded” it by stopping its flight, and whether escape had become “practically inevitable” before M was bumped.  The answer probably turns on (i) whether you believe one second is simply too quick to count for anything and (ii) whether you think that a fan ought to be prepared for being jarred by a competing fan.  A few strong answers considered the possibility that M was simply a bad athlete and dropped the ball in a situation where others would have held on.  

(4) Did M Lose Possession Via Escape Cases?  Assuming that M ever gained possession, I think a court is pretty unlikely to find that he lost it again.  To say the baseball “escaped” would be exactly the sort of unacceptably fast loss of rights by the owner that the courts explicitly rejected in Manning and Kesler and Bartlett.  The ball got away from him because of acts of a third party.  The time and distance involved are both shorter than in any case you read.  M probably pursued his claim as quickly as could be expected under the circumstances.  A probably saw him catch the ball, because she (most likely) was watching it fly into the stands.  I have trouble imagining a policy that would support him losing property rights because he was bumped and the ball flew a few yards away.


The strongest arguments for escape are that the baseball regained natural liberty by reverting to a bouncing uncontrolled state; that C and A may have been unaware that M had a legitimate claim because events occurred so quickly and M never followed custom; and that M was a sufficiently careless “owner” that we might not want to protect his interests.  However, I think the escape portion of the case is very like Kesler: wild b-ball gets away and runs onto private property (knapsack) and is “killed” (held up in the air) by a third party; owner is in immediate pursuit and reaches the scene a very short time after the “killing.” Thus, I think a court relying on Kesler would not find an escape.


Several of you made a couple of arguments that I did not find persuasive.  First, some students argued that M abandoned the baseball by failing to pursue diligently enough.  However, the cases do not seem to require that you be no more than five steps behind the animal.  For example, in Manning there is no evidence the plaintiff ran around the neighborhood chasing the poor bird.  Moreover, the events in question probably took less than a minute from beginnng to end.  M then goes down and claims the baseball.  I have trouble imagining he could have been much more diligent without being an X-Man.


Second, many of you suggested that the time and distance were sufficiently great that M was unlikely to have been able to catch up with the ball, so he should lose possession.  I don’t understand this.  The time and distance here are significantly shorter than in any case we read.  In addition, the cases don’t say you lose the animal if you can’t catch it.  Manning and Albers implicitly hold to the contrary.  It seems unlikely that a court that believed the baseball belonged to Matthew in the first instance would take it away from him when it remained within visual and shouting distance and where he claimed it about as soon as reasonably could.

 (5) Did C Ever Gain Possession?

(a) Knapsack as Trap: Control-based Arguments:  Most of you saw the possibility that the knapsack could operate as a trap and applied the relevant tests from Shaw.  A few of you noted that the knapsack might be equated to the sunken boat hypothetical in that other people would not necessarily view the knapsack as a baseball trap.  On the other hand, unlike the sunken boat at the bottom of the lake, the knapsack would be viewed by most people as staking claims to ownership to all the goods inside it.


(b) Analogy to Ratione Soli: Another way to view C’s claim is that, under the doctrine of ratione soli, once the “wild” ball enters his own property, he owns it unless it leaves on its own.  He has a kind of 2-level ownership argument: he owns the knapsack, which is perched on a seat he has rented for the game.  

(c) C’s Intent: Most of you seemed very uncomfortable giving Chris possession when he probably did not intend to use the backpack as a trap and was unaware of the ball’s entry. However, in Shaw and similar situations, net-owners are often unaware of the animals they are trapping until they check the traps much later.  And if a fox wandered onto C’s land and fell in a well, C would certainly own the fox even if he hadn’t intended to use the well as a trap and even if he were unaware of its presence for some time.  If you want to argue that his awareness or intent should matter, you need to explain why and/or provide relevant authority.  

Common Problems: 

(1) Comparisons v. Sequence: The cases we read are generally evaluated property rights sequentially rather than comparatively.  In other words, the courts first asked whether the first person who came in contact with the animal had done enough to acquire ownership.  If the answer was yes, the first person was awarded property rights.  If the answer was no, the courts turned to the next person in contact.  The courts did not ever explicitly compare the actions of the first and second parties to determine which was more worthy.  E.g., in Pierson, Post loses because he himself had not done enough to create a legal claim, not because Pierson did more work (Pierson probably didn’t).  

Thus, for this problem, you needed to first ask whether M met the standards, then whether C did.  If A has rights, it will not be because she had more control or did more useful labor.  Rather, it will either be because of the custom or because the court rules that both the claims of C and M  are insufficient.  However, many of you repeatedly compared the activities of the three claimants.  That kind of analysis misses the importance of sequencing.  When scoring this question, all else being roughly equal, I gave an extra point or two to students that sequenced their analysis.  

A few of you suggested that the team was the original owner and treated the whole problem as an escape case.  This was problematic because the team hasn’t made a claim here.  Indeed, this is one of those rare situations in which the team is actually abandoning balls hit into the stadium.  Thus, they arrive in the stands unwound like the animals in Pierson and Liesner. 

(2) One-sided Analysis: Quite a few of you decided which of the three characters should win and provided almost no arguments for the others.  Even more of you provided some arguments for at least two characters, but never on any one issue.  In other words, you argued that M wins under mortal wounding, but C wins under the Shaw test or that marking favored M while natural liberty favored A & C.  Exams that did not demonstrate the ability to select and work with highly contested issues in general did not receive scores above a C+.   

(3) Conclusory Assertions:  These are points you make that essentially consist of announcements that a legal test is met.  This was a particular problem with the some of the common phrases from the animals cases.  You said things like, “M had sufficient control of the ball because he deprived it of natural liberty.” Or, The baseball had returned to natural liberty because it was following the bent of its inclination.”  These statements can be made useful simply by defending them more.  You especially need to explain how the metaphors apply to the new subject matter.  E.g., 

“Natural liberty” for a baseball that came flying into the stands might mean that it continues to bounce around without being under the control of any human being.  This arguably is continuing the “natural inclination” toward continued movement the ball had when it arrived in the stands.

(4) Cabbage (Correct but Inefficient Arguments):  This is my term for extensive arguments made to support points that are either unlikely to be controverted or are not important to the analysis.  For Q1, common detours of this type included:

· Arguing at great length that A met the first possession tests.  Assuming the ball is unowned when she gets to it, she clearly meets them.  M and C will not contest that she meets the test but will instead claim that the tests don’t apply to animals/baseballs with a prior owner.

· Arguing about whether, if C had possession of the baseball, he lost it through escape.  A judge might decide that C has not done enough to get it in the first place.  However, if the judge holds that C has possession, the judge is simply not going to find that being pulled out of a knapsack by a third party constitutes escape as opposed to theft. To quote the play I am currently directing, “Stealing my shit from me don’t make it yrs; makes it stolen!”

· Making separate 1st possession arguments regarding M using several tests (control, practically inevitable, mortal wounding) but essentially repeating the same points in two or three different ways.

(5) Confusing First Possession and Escape Issues:  Some of you had trouble distinguishing when and how certain tests should be used.  The analysis for first possession is largely different from the analysis for escape and they need to be kept distinct.  Collectively, you had particular problems with “pursuit” and “natural liberty,” which appear in both sets of cases.  For example, pursuit is a helpful fact for the original owner in cases like Kesler.  However, pursuit is not a requirement for first possession except (according to Liesner) to the extent that you have to continue to pursue if you have mortally wounded the animal.  For example, the net-owners in Shaw may have been sleeping blissfully the night Thomas emptied their nets.  They were not in pursuit as we normally use the term, yet they got the fish. 

(6) Confusion About the Relationship Between Customs and Law:  Some of you had difficulty dealing with the customs in the cases and the custom in the question.  You need to keep in mind that a custom exists independently of law and only becomes law if a court or legislature so decides.  Moreover, a court’s choice to adopt a custom only makes it law where the custom applies.  The customs in Swift and Ghen only apply in the relevant industries.  They do not bind other parties in other circumstances.  


In addition, a court does not have to follow the custom at issue here.  Many of you seemed to treat it as binding from the outset, rather than doing the Swift/Ghen analysis to determine whether to apply it.  This seemed to be a particular problem because the concept of “control” appears both in the custom and the cases.  Many of you assumed that the standard for “control” under the custom would be the same as the standard under Shaw.”  This may be the case, but it is not necessarily so.  You need to treat the issues as separate initially, although you can discuss whether a court should treat them similarly.

(6) Lack of Common Sense:  You can allow yourself to employ your everyday knowledge to our problems (to the extent that they don’t contradict each other).  You certainly can use common sense to draw reasonable inferences from the fact pattern.  Two examples:

Many of you said that C had effectively abandoned the backpack by leaving it on the seat to go get a drink.  In particular, you said that A would have no way of knowing whose backpack it was.  But surely if A is sitting close enough to the backpack to reach in immediately when the ball flies in, she would have been able to notice that there had been a person in the seat for earlier portions of the game.  She thus would probably have quite a good idea of whose knapsack it was.  Even if she somehow had never seen C, surely a reasonable person would suspect that the holder of the ticket was likely to be the owner of the knapsack and was almost certainly coming back pretty soon.  C’s action might be analogized to a dog owner who leaves the dog tied to a post outside a store while shopping.  In most places, people understand that the dog has not been abandoned.

Most of you spent a long time arguing that we need to reward labor here.  One of the things that distinguishes this problem from earlier ones is that the labor here is really unimportant.  Hundreds of thousands of people attend baseball games every day all summer and never get a souvenir baseball.  They will not change this behavior is they are not rewarded properly.  The fans that do catch the balls are not providing a good or service to society.  If one fan misses, another one will get the ball.  We might have a slight interest in rewarding people who bring gloves to the extent that they may make it a little less likely that other fans will get hurt by ricocheting baseballs.  But it doesn’t make sense to treat this problem as one in which the “labor” of bringing a glove to the game is of the same order of magnitude as the labor/industry supported in Albers or Ghen.

(7) Miscellaneous Points

· Collectively, you made an unusually large number of errors in reporting what the cases say.  You need to keep clear in your notes the difference between what we say about the case in class and what the case itself says. Then indicate this difference when discussing the case on an exam.  E.g., “Manning can be read to support the idea that a well-marked animal will be returned to its original owner.” v. Mullett holds that an animal that returns to natural liberty without AR no longer is the property of the original owner.”

· I did not take off points for grammar and word choice errors, but I would on a typewritten assignment.  I find particularly problematic the frequent confusion of lose and loose; its and it’s; eminent and imminent; affect and effect.

· Finally, Chris in Fact Pattern is not identified by sex.   Both the Chrises in the class were men, so you may have assumed I was referring to one of them.  However, I still found it interesting that 120 of you made Chris male and four of you made Chris female. 

2001 Student Answer #1:  This answer includes particularly strong discussions of custom and labor.

A.  Possession:  (1) 1st Possession:  1st person to have actual possession of the animal such that it has been deprived of nat. lib. has ppty. rights in the animal.  Pierson.  Here M was 1st to have poss. of the ball because it was in his glove for one sec. before it was knocked out.  OTOH Shaw says establishing and maintaining control of animal grants ppty. rights.  Here M would not have ownership because while he “established” control by catching the ball in the glove, he was unable to maintain control long enough to keep it in his control for more than a sec. because he lost control of ball @ the 1st sign of disruption (when he was hit in the arm.)  

M could try to argue that in Leisner ppty. rights go to person who pursues and mortally wounds such that actual possession is practically inevitable.  M would have to show that by holding on to ball for one sec. it was inevitable that he would hold on and capture.  This is tough argument to make since this is baseball game where typically trying to catch ball requires competing w/ several others hurling themselves @ the ball (espec. here where it’s not the avg. ball – this one is worth $250K – the tendency to hurl yourself @ $250K ball will be much higher).  Given the nature of catching fly balls in general and the particularities of this game (lots of $ so competition for ball much higher), M would be expected to better prep himself for the elements (other people knocking into him) so the fact that he caught it only long enough to hold for 1 sec. given crowded stands (crowded presumably because its record breaking game) and others trying to go for the $250K, holding ball for 1 sec. not enough to win “inevitable capture” argument from Leisner.  M should have been able to anticipate the bump to his arm and & been better prepped.

2.  Custom:  While custom is not automatically given the force of law, if reasonable, widely accepted, helps industry run smoothly, doesn’t interfere w/ outsiders understanding of common law might be applicable (Swift, Ghen).  There is good argument on custom alone for A.  If custom was applied:  she’s the clear “winner” & should get the ball – since she held ball in air – thus meeting requirement set forth in custom.  Question is whether custom here is reasonable, esp. given the particularities of this situation – lots of cameras to track the path.  Custom is reasonable because it provides clear sign of who gets the ball (he/she who holds up) – thus avoiding confusion and need for lengthy decision process.  W/out the custom guards would have to go through a long process of figuring out who had the ball, for how long, what caused the ball to end up where (was it bouncing around by itself, did someone in the stands knock it out of the way?).  Custom here is quick and easy way to award the ball.  

M would argue that in this particular case where the stakes are much higher (this isn’t a feel good catch – it’s a $250K ball) and since the elaborate camera set up was available, custom should not apply, lest all other factors are ignored.  A will argue that if the custom is meant to provide quick easy determination should not stray from custom because of this particular situation – that would be like making an exception in Ghen – not applying custom because finder of finback was not a part of the industry – compromising custom in Ghen could compromise industry because there is no other way to determine rights in whole but to reply on finder and enforcing custom.  A will argue that if you make exception because of all the cameras & ability to track path then everyone @ other games will want the same luxury.  Again M will say that custom is unreas. because under normal circum. if you don’t end up w/ ball you give way to custom because one day custom will work in your favor (quid pro quo –Swift).  But in this case the $250K ball is once in a lifetime and there is no evidence that M goes to baseball games all the time to make up for not getting ball this time.

B.  Escape:


Marking:  Clear mark may be enough to award ppty. rights to owner.  (Manning, Albers).  M will argue (assuming that he has possession @ one time – the one sec. hold)  that the evidence on tape showing he held ball was sufficient marking to show ownership.  It was in his glove, therefore, his until knocked out.  A will argue that the marking wasn’t sufficient because she wasn’t aware of the ball ever being in anyone’s possession (except of course for C’s backpack – but we’ll get to that later).


Nat. Lib. – if animal that achieves nat. lib. w/ no An. Rev. may go to finder (Mullett).  Because the ball was knocked out of M’s glove and started bouncing around it had achieved Nat. Lib. because the ball naturally tends to bounce unpredictably.  In this case the ball bounced off rail into sack 18 ft. away.  Since M couldn’t predict path – if he could he may have been able to retrieve then A will argue that he lost rights to the ball (even if on tape).  M could argue possession/clear mark of ownership).  The ball bounced around and landed and @ that point A will argue was still up for grabs since no one made claim for it.  A will argue that as reas. finder she determined ball was not in anyone’s possession, thus she rightfully captured the ball.


However, C will argue that the ball was no longer in Nat. Lib. since it came to rest in his bag. What is Nat. Lib.?  When ball is bouncing around?  When @ rest, but not in someone’s hand?  A will say that it was only 8 inches into sack – no one was around – given the value of the ball any reas. person would take it – she’ll argue that it’s not like she searched for the ball – it was in plain view.  C will argue that because the ball landed in his ppty. it belonged to him and by taking it, A committed trespass.  Thus the ball rightfully should belong to C.


Labor – Rewarding useful labor is often a factor applied to determine ppty. rights.  (Pierson, Albers).  M will argue that by bringing glove and preparing for the possibility – like casting trap & waiting for animal to bite – his labor should be rewarded.  He invested in trying to catch the ball and actually did (for a sec.) whereas both C and A did not do anything to catch the ball.  Since C was away he should not be rewarded because it was “luck” that got the ball to land in his bag – there is no sign that he made any attempt to try to catch ball.  A expended no labor since she reached into a bag to grab a ball that M had in his possession @ one point.  


A will counter that it’s not he who works the hardest, it’s he/she who works the smartest to get the ball.  Pierson policy is to reward useful labor not measure & compare labor of each party.  The policy is not meant to promote fairness (look @ result in Pierson – interloper gets fox even though other party had pursued & toiled).  A came through by getting the ball into her possession and maintaining control of ball long enough to hold it up.  M will argue that he had established control of ball and had to abandon by compulsion – ball was knocked out – not his fault – shouldn’t be penalized for it.  C will argue that regardless of lack of labor the ball ended up on his ppty. (the knap sack) and should rightfully go to him.

C.  Conclusion:  M’s arguments are fairly weak since he wasn’t able to keep hold of ball for more than 1 sec.  Although there’s lots @ stake here ($250K) and the cameras were able to track the ball, what it showed wasn’t so compelling for M – 1 sec. doesn’t go a long way, nor for C – if he cared about ball he probably would have been more attentive to when Stocks was up to bat given his track record & chance of homerun ball getting to the stands). 

The custom provides the strongest argument for awarding ppty. rights because it’s tough to determine when ball has escaped and reached nat. lib. when it’s bouncing or not in someone’s hands or to mark the ball as yours before it flies out.  Plus labor argument is pretty weak because trying to get ball is not entire reason for going to b-ball game it’s not like if M wasn’t rewarded for bringing glove and being prepared that it would threaten baseball industry & deter people from coming to games.  Custom is simple & easy; sends clear communication of ppty. rts (Rose) and should be applied to award Ball to A.

2001 Student Answer #2:  This answer contains a lot of good arguments and a very strong sense of pro and con. It probably did the most thorough job in the class of exploring C’s claims..

Did M capture the ball?  He will say that he certainly did some important labor – useful labor in that he caught the ball or it landed in his glove that he invested in for just this purpose.  But is this labor we care to reward A says who cares really whether someone is efficiently pulling balls from the sky?  Some is gonna get them no matter what.  M says that he is protecting others in the stand from dangerous balls by using his glove so that we might want to encourage like catching foxes or wolves near hen houses.  Pierson, Leisner.


M says he mortally wounded the ball – or at least trapped it.  (Pierson)  It was in N.L. in the air bouncing wildly and he stopped it and secured it – doing all the important work of capturing it. Yes, but when it was bumped that was just part of the hunt like the wind blowing your arrow or a storm releasing some fish. (Shaw).  If you had substantially controlled it so as to show you intended to keep it – even maybe for 5 seconds we would not be arguing but you had no substantial control – the ball remained F.N.  


Now C says he clearly had subst. control over the ball – it was enclosed in his backpack trap such that escape was impossible.  A says that according to Pierson such trapping must be by the labor of the catcher & since C did no labor – just pure luck that he never captured.  C says that all fans are hunters and everything that might catch a ball is a trap – and that just the way we don’t reward M’s labor that was fruitless – we do reward labor that has results.  8” into the bag and it was his – he controlled it in confines and bag showed intention to maintain that control. (Shaw).  C will say that like netowners in Shaw, he was guaranteed to be able to return to his bag and lift the bag w/ complete assurances that the ball is there and raise it over his head.  The trap was essentially perfect and does not have to be perfected against theft.  Shaw
A says C abandoned the ball.  C says that he was returning from stand and that constituted pursuit (though not giving up his argument that it was theft) he will say the ball did not escape.  Pursuit frequently acts as a leash connecting pursuer to the object especially when close in time and space (Albers, Kesler, Manning).  A says that in the context of recovering a ball at the park, a few minutes of ignoring it is in relative terms more than two years of not pursuing a sea lion. 

A says while C was gone the ball had regained N.L. A says it was doing what they normally do and that even though it doesn’t have to return to nat. habitat (Mullet) it was still in a ballpark. C says that property rules exist so that people know what to expect of each other (Demsetz).  What people come to expect is usually embodied in a clear act so that people recognize as ownership (Rose).  When this has been done – such as my having the ball still in my (admittedly open) bag – then we expect the Finder to have knowledge that it is owned.  “Look a ball inside that bag.  I think I’ll take it”  sounds worse that “Look honey I didn’t know there were elephants in Iowa – let’s take it home” (Manning, Kesler). This is hardly to be expected (Manning) – it seems to “snap your fingers” in the face of the original owner to say that this ball has sufficiently regained Nat’l Liberty.

C says that even if ball had been lost, he should regain possession bcz he could reasonably assume A.R. since he frequently left his backpack around and even if he forgot it, it would be returned to him – so would anything else that was in it.  So that the ball also had A.R. A says that A.R. for a b-ball is hard to achieve – it has to at least be able to fly around or be hit. 


A says he had not marked it yet by holding up.  That is the only clear act that you could expect anyone to recognize in this Audience (Rose). C says her labor of holding it up in the air should not override his labor of caging & taming it – (the 1st one to get it to stop flying longer than a second).

A claims that according to custom, must hold it over head to show sufficient control to do that and M & C didn’t do that.  Custom is uniquely appropriate for this case, A says, because of the tight knit community that has built up these rules over time and relied on them – they have no danger of influencing C/L (Swift, Ghen) if found to conflict w/ it so they should be recognized – even if the parties aren’t all aware of them sometimes it is appropriate to force them on outsiders to protect the custom (Ghen). But C says nothing really relies on this custom – no industry depends on it.  A says it doesn’t matter if industry depends on it or not – in this case – overall it has proved to reduce quarrels which it will in this instance.  

2001 Student Answer #3:  Although this answer is a little disjointed in places, it contains many good ideas and ends with a nice summary of the sequence in which the issues will need to be addressed.
M:  glove = useful labor (attempt at) b/c more likely to catch ball w/ glove on (why players use gloves).  M taking all reasonable steps to ensure he would catch – like net in Shaw b/c even though net not perfect, more likely to catch fish if using net than hand – would not be useful labor to catch fish in hand. Counter:  obviously not very useful b/c dropped it & only had it 1 sec. failed to maintain control – must do that.


Time:  M only had ball 1 sec. not long enough to have $, emotional investment in ball (Manning – bird 2 yrs/Mullett – 2 wks but $ invest.)  Makes it weaker case for M.


1st in time:  Even though M caught 1st, Pierson says pursuit not enough: need mortal wound/capture. M reminds me of hunter who shoots deer in leg/shoulder/etc. – deer can still run/move – not mortal wound / no control. However, M’s glove “captured” ball 1st – only escaped b/c someone else hit.  Like Leisner – where boys mortal shot & ( stepped in & killed – had ( not killed, boys would’ve had possession/capture. Had M not been knocked he would’ve had ball – “practically impossible” to escape from glove w/o being knocked.  Also, glove = notice/clear act M trying to catch ball (Rose).

C: natural liberty:  If animal has NL (free to follow bent of inclination) (Mullet) then F can keep.  Ball’s NL is when being thrown, tossed, sailing through air, rolling, moving – w/ no hands on it.  Here, ball was @ nat. liberty until landed in C’s sack.  It followed bent of nat. inclin. into sack  C should get. M might argue ball bouncing off railing could maybe be seen as AR b/c only way ball could have AR is if hits rail & comes back since has not volition. Very fine line between nat. lib. & AR here.

Knapsack = trap:  once ball in sack, escape “practically impossible” like fish in net.  A = thieves in Shaw b/c took ball out of C’s sack/trap.  C like net owners b/c don’t have to be there to get ownership.  When net owners not there, don’t know if fish in the net.  Just b/c don’t know, doesn’t mean fish in net don’t belong to them.  Likewise, just b/c C not aware ball in bag doesn’t mean not his.

counter:  notice problem – like example in class where use sunken boat to catch fish.  No one knows use boat for that purpose unless put up signs, etc.  Here no one knows if C is using sack as trap to catch balls b/c not usually used for that purpose.  May not want to reward C b/c not useful labor since no notice/clear act (Rose) to relevant audience (other fans) he was using sack as trap.  

custom:  may not want to reward C b/c would go against custom long estb.     Uncertainty, fighting (Ghen, Swift).  Should custom apply?  Yes b/c appropriate situation (b-ball game).  Should it be followed? Yes, because certainty; most everyone famil. A followed custom – certain she had ball when held over head. (Ghen, Swift where applies.) However, may encourage fighting that goes on @ games & deceit (like knocking out of hand) b/c know have to hold ball in hand to get it (Bartlett – Stat. of limit./fraud/deceit).  A like thieves b/c took from C’s sack.  (Shaw)  If reward A, may encourage her deceitful behavior (stealing).

However, C only had for short time b/c A “quickly” removed.  Also, ball @ top of bag – matters b/c diff. from invading/intruding by rummaging through bag.  C had no investment – emt’l/$ -- no time, labor (unlike Manning) therefore, A as finder should keep ball not marked as prior owner (arguable bag = mark of ownership).  

Conclusion: If treat as 1st possession case, will be argument over whether M or C had ball 1st (which had sufficient control – showing intent not to abandon – who “captured”, “mortally wounded”.) M has chance b/c could argue M’s glove = investment. However, C likely has most rights b/c courts concerned w/ useful labor, marking, clear notice, capture, maintaining control, mortal wound.  Bag = mortal wound; trap, control.  Going against custom ok. Pierson majority. 

If treat as escape case:  A has most rights b/c little investment by M & C; she followed custom ( certainty.  Even if treat as escape case, still going to have to argue 1st possession cases to see if M or C is OO. Then there will be dispute as to who gets if it escapes.  If M=OO, does C or A get or does M maintain?  If C=OO, M out of picture & escape dispute between C & A.

2003:  Fact Pattern H (Commercially Useful Viruses)
Professor’s Comments:  This year’s Question I was designed to be only an escape question.  ABC had exclusive control of the virus in the lab for 12 years; under all the cases we read, this constitutes sufficient possession to create initial ownership, at least of the viruses it has in the lab.  When it injects the virus, it might lose ownership, but the injections do not have the effect of undermining the original ownership.  I gave credit for some correct discussion of the first possession cases and penalized students who argued strenuously that ABC never had ownership in the first instance.  


I deliberately did not include any industry custom in the problem.  Many of you assumed without analysis that the non-transfer agreement (NTA) was a custom. Although use by two companies for a short time hardly constitutes a custom of the kind at issue in Swift and Ghen, I gave you some credit for this type of discussion.  Some of you made up customs not mentioned in the problem and received little or no credit for doing so.


The three-party structure raised interesting problems in advocacy.  Because GHI was in an intermediate position, it needed to make a very careful set of legal arguments.  If it strongly argued against ABC that you could lose property rights by simply injecting the virus in humans, it would lose to DEF.  On the other hand, if it strongly argued that the injector retained rights no matter what, it would lose to ABC.  

Basically, GHI had to argue that the injector had property rights strong enough so that it could prevent people from intentionally taking the virus from a person who had signed the NTA but that it would lose property rights if the virus was transferred by accident.  You could support this distinction by arguing that we don’t like to reward knowing finders, Albers; Bartlett, but if ABC lost control so thoroughly that the virus ended up in someone’s body without their permission, that person should get rights under, e.g., a ratione soli theory.  You also could analogize the injections and NTAs to storing the virus in an imperfect net; if they escaped on their own, property rights ceased but if they remained in the original injectee, it would be larceny to deliberately remove them.  Only about a third of you saw that GHI was boxed into this type of permission.  

Key Arguments: Four areas I think were particularly important to cover were:

Marking/Finder’s Knowledge:  The virus is presumably identifiable to an expert as in White, and the symptoms might make it identifiable to a layperson, although they are consistent with other causes. KK was in the industry, so she should have known of ABC’s prior claim.  SS, like the finder in Ghen might have known.  However, the virus can pass to another person without that person’s knowledge, so the mark may be insufficient.  

Natural Liberty:  The good answers discussed whether release of the virus into any human was natural liberty, whether it had to return to a monkey, and whether attempts to pursue or monitor through NTAs might mean, as in Kesler, that the virus hadn’t achieved natural liberty.

Protection of Industry:  ABC will argue that if you don’t protect its interests, companies will not undertake the significant investment needed to ensure that medically useful viruses are safe.  DEF can argue, e.g., that ABC undertook the investment at its own risk, presumably aware that no patent or copyright was available and that ABC shouldn’t be rewarded unless it can do a better job of ensuring control of the virus and safety of the public.

Did Everything Possible/Abandonment by Compulsion:  ABC should argue that, like the whalers in Taber and Ghen, it did the best it could under the circumstances by publicizing its connection to the virus and using the NTA’s.  DEF will obviously argue that something more is necessary.

Common Concerns:


Legal Issues:

· No escape case we read compares the labor of the original owner to that of the finder.

· Although it is sensible to be concerned about an owner having a monopoly and therefore overcharging customers, the animals cases nowhere mention or even hint at this concern.

· When you cite two cases for the same proposition, you need to make sure they say the same thing.  E.g., White and Hammonds reach opposite results regarding similar facts.  Albers and Kesler reach the same result using different analyses. 

· A number of you said that GHI/DEF could not win because they were interlopers, but the interloper in Pierson did win.

· Visible marks are not necessary to create or retain ownership.  Oil and gas do not have such marks nor do other common forms of property like songs.


Logic & Common Sense:  You can allow yourself to employ your everyday knowledge to our problems (to the extent that they don’t contradict each other).  You certainly can use common sense to draw reasonable inferences from the fact pattern. For example, a court is likely to treat the 12 years of testing by ABC as significantly greater labor than that performed by either of the others.  DEF and GHI would not be allowed to market the virus absent this testing and FDA approval.


Exam Strategy & Technique



Failing to Provide Arguments for all Parties: Quite a few of you decided which of the three companies should win (usually ABC) and provided almost no arguments for the others.  Similarly, many of you did not discuss DEF at all.  Although the question asked if ABC or GHI could get injunctions, in order to answer the question, at least with reference to GHI, you needed to discuss DEF’s rights as well.  



Conclusory Assertions:  These are points you make that essentially consist of announcements that a legal test is met.  This was a particular problem with the some of the common phrases from the animals cases.  You said things like, “ABC mortally wounded the virus” or that “The virus had returned to natural liberty because it was following the bent of its inclination.”  These statements can be made useful simply by defending them more.  You especially need to explain how the metaphors apply to the new subject matter.  


Confusing First Possession and Escape Issues:  Some of you had trouble distinguishing when and how certain tests should be used.  The analysis for first possession is largely different from the analysis for escape and they need to be kept distinct.  
Collectively, you had particular problems with “pursuit” and “natural liberty,” which appear in both sets of cases.  For example, pursuit is a helpful fact for the original owner in cases like Kesler.  However, pursuit is not a requirement for first possession except (according to Liesner) to the extent that you have to continue to pursue if you have mortally wounded the animal.  For example, the net-owners in Shaw may have been sleeping blissfully the night Thomas emptied their nets.  They were not in pursuit as we normally use the term, yet they got the fish. 


In addition, it cannot be true that if escape is possible the first owner automatically loses.  The original owners won most of the escape cases, despite allowing the animal to escape.


Troubling Health Issue:  The problem says that the virus is transmitted among humans in a way identical to HIV.  Although detailed knowledge of HIV transmission was not necessary to understand the problem, I assumed that most of you would be familiar with the necessary information.  I found it very troubling that many of you argued that it was unreasonable to expect people carrying the virus to refrain from engaging in unprotected sex for four months in order to avoid accidentally killing their partners.  Many sexually active people have managed to do without unprotected sex for the 20 years or so since the HIV virus was isolated.  I’m not sure whether your argument reflects your own practices or simply great pessimism about human nature, but if it’s the former, I’d spend some time thinking about what you are risking.

2003 Student Answer #1:  This answer does a fine job doing two-sided analysis on all of what I identified as the major issues and sees the argument GHI needs to make to succeed, although it makes some arguments on behalf of both DEF and GHI that really should be made only by DEF.  It does a nice job making policy arguments to try to resolve contested issues and to resolve the problem as a whole. It is also particularly careful stating rules and using cases precisely.

Natural Liberty: ( Mullett + Albers/ Blackstone, Kesler).  Rule if regain NL then F gets unless AR (Mullett + Albers/Black). NL= ability to follow bent of own inclination ( Mullett /Black). OO actions can limit regaining of NL (Kesler). Virus here regain NL when free to spread. KK: virus spread to her (regained NL. SS concurs. virus in friends. OO even if, actions limited NL (Kesler). Contract acted as attempt to confine-escape practically impossible (Shaw). Industry "animals" that escape, go back to owner (Albers). KK: diff between me and SS. SS "opened cage" then took. I found. OO: similar to Albers; Kesler where foxes escaped, OO still got back. 

Animus Revertendi: (Mullett Albers):  Rule: if escapes w/ AR then OO gets. Def: custom of returning (Mullett/Black). Albers says Manning suggest that one return = AR. AR here would be custom of returning to host body or orig. virus cell. No dispute here. Viruses don't have AR.

NL seems possible/ likely here but OO actions prob limit. In OO's favor.

Industry/Custom/Labor: IC (Albers, Demsetz, Whaling Cases) L (Pierson, Kesler, Manning, Albers, Rose, Taber). Important to protect useful industries. Albers + Demsetz suggest awarding stonger ppty rts. due to industry. So maybe favors OO. Whaling Cases suggest enforcing usage to protect industry. Usage maybe implied here (fair business practices) ( maybe OO gets. OO diet industry important esp. for Am. Society. KK + SS: OO has monopoly ( capitalism important = better products for consumer. OO: want to reward useful labor ( Pierson, suggested by Albers + Kesler)  Useful labor was finding virus and making commercially avail. Locke says mixing one's labor w/ something gives ppty its (Rose). Useful labor annouces one's claim to ppty. KK + SS useful labor can be giving consumers options by figuring out virus and also making avail. Ind/Lab seem to be equal b/w parties, but do we want to reward short cuts? Can cripple industry if don't employ fair business practices (Ghen-fbr = usage)

Markings/ Finder's knowledge: (Taber, Albers, Ghen, Manning, Mullett, Bartlett) Cases suggest that markings allow OO to get back. Markings achieves policy of Pierson of certainty of ID- reducing of burden and quarrels important b/c gives notice to F of OO. Don't reward F w/ know. (Albers) Otherwise might be sanctioning fraud + deceit . Markings here = virus DNA = very clear.  OO virus like organ grinder's monkey/menagerie birds (Manning) or elephant in cornfield (Albers) when looking at completely healthy person's blood cells. KK + SS: virus DNA maybe not clear b/c viruses mutate. Plus natural marks here similar to incidental scars in Mullett. So maybe weaker than Taber, Albers, Ghen, + Manning w/ man made marks. OO's position weak- maybe could have put "dye-marker" to make stronger marker like color coded bomb lance in Ghen. OO  even if KK + SS knew, don't reward FS w/ know (Albers). Reward may open business to fraud + deceit like usage in Bartlett. FK heavily favors OO maybe offsets arg. for "Markings". Should have policy favoring discouraging fraud + deceit. So FK weighed more heavily.
Abandoment/ Pursuit: (Mullett, Kesler, Albers, Taber, Bartlett, Ghen).  F gets if OO abandons (Mullett) want to reward cont'd & effect labor (Pierson). KK + SS both argue abandon = injecting into consumers( setting free. OO  contract shows no abandon. Even if maybe abandon by compulsion (i.e. to get to where needed) Abandon by compulsion ( abandon (suggested in Kesler, Albers, Taber, Bartlett, Ghen)

Tame/ Domestication: (Manning, Albers); OO may get back if T/D (sugg. In Manning, Albers). OO taming here= getting virus and making behave like want. Similar to bird answering to name in Manning. KK + SS not taming b/c virus already did what was desired. Test evenly split so maybe not important.

Most tests evenly split so maybe public policy wins out. Pub. Policy increase weight to FK + IND. Both work in favor of OO. At very least enjoins SS.

2003 Student Answer #2: This was the best of the answers that did not see the special problems of GHI.  The student did an outstanding job identifying the strongest arguments for ABC and DEF.  

Custom - Having injected pple sign "non-transfer" agreements might be construed as custom (can extend ind. custom to "commercial practice" as Llewellyn in contracts). However, even if so, might not pass Ghen/Swift tests, b/c : 

1. Effects pple outside of pharm industry- keeps lots of pple from having sex however they want 

2. Doesn't affect the entire pharm. industry - just the "skinny virus" portion 

3. Would only be known by those who sign the agreements not by those transmitted to in other forms (though can argue in today's med. research world co's keep up w/each others' practices + thus well known in industry (eg. Kerry knows it's the TV she's infected with and should know about ABC's practices)

4. Industry might suffer somewhat from competition but could also gain in development of better viruses (that won't harm skinny folk), and is not likely to disappear without (witness success of BOTOX though alternate generic injections available) as ppl. obsessed enough w/ getting skinny & generally prefer brand name to generic medicine (ppl would probably still buy viagra over a generic brand b/c so scared of mess up).  [MF: This is an example of rising expectations.]

Natural Liberty - Mullett defines national liberty a "free of all artificial restraint + free to follow the bent of its natural inclination." Viruses can be said to be at National liberty in any living being where they're free to reproduce. So injecting into someone's body would put them in National Liberty under Mullett unless could construe virus 4 month limit in body as Animus Revertendi in that they never escape for more than 4 months so they always return from nat'l liberty after 4. However this analogy to AR weak b/c the viruses aren't guaranteed to only escape for 4 months b/c they can still be transferred to others and cont. at NL there. Further, other cases not so focused on Nat'l liberty (eg. Manning, Albers, Kesler) where other concerns arise as well.

Natural Habitat -Might argue that even if we cant limit ppl's sex just b/c they've been injected (can counter its only 4 months but generally even this would be seen as depriving nat'l lib of people) virus is only indigenous to monkeys so they're not at nat'l liberty if not in monkeys (but inconsistent w/ Mullett) or if you get it you should know where it came from b/c in humans it's like an "Elephant in a cornfield in Iowa" (Albers, also see Manning). However, can argue not obvious to regular pple (like monkey in little vest + hat) that should "belong" to someone - no certainty that pple will know about it (esp if they don't watch T.V.) - or if they do where it comes from. Pple may have little concept of ownership of intangibles (witness Napster) + thus there’s no clear sign of ownership to the greater world.

Marking (Rose, Shaw)- could construe virus or symptoms as self-marking, but this unclear + we're more likely to protect clear marking (Rose, Manning, Taber). Virus + symptoms prob. also not good as marking b/c marking not done by human labor (more like scar in mullet) - what if s/o had sex w/monkey-could be plausible that s/o got it another way + then gave to Kerri or pple who gave it to Sharon. Also, there are + could be other organisms/diseases that cause weight loss. Unless can tag virus RNA itself, who knows it's really ABC's virus (+ this not clear from fact pattern).

Reasonable Finder - could still argue for ABC that GHI + DEF don’t pass muster as "reasonable finders" + note that animals cases seem to consider knowledge of finder impt. in decisions (Albers, Taber, Manning). ABC can argue that both GHI + DEF were involved in the medical field + knew or should've known where they were getting it from, which suggests weaker prop. rights ( Albers, Bartlett, Taber). ABC can argue that DEF like captain of finding ship in Taber- deliberately taking + soliciting what she knows isn't hers + GH like Bartlet + Albers finders- should/does know it’s s/o else's + irresponsible in taking anyway (Methinks this one if storngest arg. for ABC).

Reasonable Precautions to Prevent escape- Escape isn't preventable if pple don't keep the agreement even if they do, condoms can break, so signing agreements seems far from "practically impossible" standard (Liesner- for capture, Shaw)- need to make escape more difficult probable even under Shaw (don't need perfect net-but this is like a giant holey net). + Just b/c s/o can get as easily as ABC (if they're good looking or rich) doesn't fit w/Shaw b/c ABC couldn't get as easily originally. Not some will escape- seems like escape inevitable. 

Labor- big argument for ABC- abc invested much time, labor + hard earned $ into developing TV and Manning + Albers suggest especially b/c there's and industry to protect-that we are less likely to take prop. away from pple. who put a lot of energy into it + not reward pple like GHI + DEF who are trying to benefit by stealing that labor. However-question if this labor is really useful- because it may harm skinny people + have other side effects the gov't didn't catch (not unheard of- agent orange?), it's not clear that the TV/ABC labor is something we really want to protect so much.

Control- Liesner,Pierson - little or no control over TV here once injected-can only ct'l who you inject.

In sum- case stronger against DEF than GHI but possible ct will still not hold for ABC even against DEF b/c of lack of marking + control.

2005:  Fact Pattern J
 (DNA from Hair Clippings)
Professor’s Comments: 

A.  Escape:  1.  Natural Liberty:  To make the animals cases fit most comfortably, I think you needed to view the DNA as wild-but-captive while still attached to the body it came from (like the wild foxes born in captivity in Albers and Kesler).  Thus, the escape to “natural liberty” would occur when the DNA was separated from the body, e.g., when hair is cut off or falls out (at least up until the point where the DNA is burnt up or decays to the point where it is unusable or changes form).  In this version of the analogy, BAGL deprives the DNA of natural liberty when it captures it and puts it “back to work.”  This version of the analogy is not so far-fetched if you remember that DNA’s inclination (at least in part) is to reproduce, which it cannot do without leaving the original body. 

Many students chose to focus on the “natural” more than the “liberty” and argued that the DNA was at NL while still growing in hair while attached to the person’s body and cutting the hair deprived the DNA of NL.  The problem with this version of the analogy is that NL means that nobody owns it.  It doesn’t make much sense to say the only way to achieve ownership of DNA is to separate it from its original body. 

2.  Abandonment/Pursuit:  This was the strongest element for BAGL.  If you were simply talking about hair, there would be little doubt that both C & S had abandoned.  They let the hair go and it is very difficult to believe that they had any intent to retain or retrieve it.  They could have pursued immediately and did not.  The more interesting question was whether by abandoning the hair, they also were intending to abandon rights to DNA.  There were several arguments that they were not, including

·  Most of the DNA remained in their control.

·  They had no reason to believe that their DNA could be retrieved from the hair clippings

·  S’s permission to H only included sale of 6” lengths of hair for individual wigs, not mass production

·  They pursued by making claims as soon as they were aware of the problem.  

I thought these arguments were useful, but not conclusive.  A court might find that they should’ve attempted to maintain more control of their DNA, particularly if they were at all aware of the possibility of commercial use of DNA.  Both of the first two student  answers do a nice job with this issue.

3.  Marking/Finder’s Knowledge/Reas Finder:  This was probably the strongest element for C&S, but there were interesting arguments for each side. (see nice discussions in Student answer #2 & #3).  Key discussions regarding this element might include:

· DNA is a very strong mark as it conclusively shows the identity of the prior owner.  Although it is only recognizable by an expert, only an expert would try to use the DNA.  However, the marking quality is inherent in DNA; unlike the Albers tattoo or the marks in the whaling cases, it doesn’t show that the OO intended to maintain property rights.

· You could have had a nice discussion about the relative importance of marking and abandonment:  Should a strong mark matter if circumstances suggest abandonment?

· B obviously actually knew whose DNA it was; the whole point of its marketing was tying the wigs to C & S.  Given that B knew of the prior owner, you might fairly characterize it as a bad finder.  However, unlike bad finders in Albers and whaling cases, finder here has reason to believe the hair it takes is abandoned.  While pawing through hairs in a parking lot is not particularly genteel, it hardly constitutes fraud or deceit.  The only thing that might constitute deceit would be buying hair from a solon without being clear that it was not following the usual custom.  

· Several students argued that the hair was marked by the particular styles famously worn by the celebrities.  I found this unpersuasive because these “marks” would not be apparent either in clippings or in hair regrown from the DNA.

4. Labor/Taming/Industry:  OOs in the ACs are more likely to retain ownership if they have significantly invested labor or money in the animal or if protecting their interests would help preserve an industry.  Here, S&C probably invested significantly in maintaining their hair and, more generally, in developing and maintaining their status as celebrities.  Their labor helped to create some of the value of celebrity wigs, so arguably they should be entitled to part of the return on the wigs.  BAGL could make several possible responses, including the following:

· Most of the value of the wigs comes from the DNA itself or from BAGL’s labor, so the women contributed relatively little to the final product.

· The women’s labor to create their own celebrity (including time and money spent on appearance) is sufficiently rewarded through their income and is not all that socially important anyway.  No need to create special property rules to reward them further.

Most of you spent some time discussing BAGL’s labor and helping the wig industry.  Ideally, you should note that none of the ACs explicitly discuss the importance of the finder’s labor and try to explain why it should be relevant to whether the OO loses rights.  The third student answer contains some nice discussion of labor and value.  

5.  Less Significant Factors


(a) AR:  Most of you concluded pretty quickly that this element was not met here, and it probably didn’t merit a lot of attention.  For interesting discussions of how AR might play out in this context, see the second student answer on Question I and the first student answer on Question II.  


(b) Time/Distance:  You had very little info about either time or distance, which might have suggested that they were not worth extensive discussion.  Also, where the “animal” is captured and carried off by the finder, the distance it then travels probably doesn’t matter too much.  The first student answer contains some useful discussion of time and distance in its comparisons to the other cases. 
B.  Custom


1.  Applicability:  One significant question here is whether the custom described even applies to the facts of this problem.  BAGL should argue that it does by describing the custom at a relatively high level of generality, e.g., 

· Barbers/salons are allowed to sell hair to wigmakers. (covers S)

· Barbers/salons normally get property rights in cut hair (covers both S and C)

BAGL could also argue that, given the custom, it is fair to treat getting a haircut as abandoning property rights in hair.  


However, C and S could argue that the custom doesn’t apply (or resolve this case) for several reasons:

· The custom governs property rights in hair, not DNA; BAGL shouldn’t get DNA for the price of hair.

· It’s unfair to attribute to C and S an intent to give up the right to mass-produce wigs;  even if they knew of the custom, it is only fair to assume they were permitted the creation of a single wig.

· The custom only governed hair that was 6 inches or more in length, which may not have been true here.  

Note that the description of the custom does not say that it is the exclusive way that wigmakers acquire hair.  Thus, S & C can’t really legitimately argue that BAGL violated the custom, even if it didn’t adhere to it precisely.  


2.  Use of Custom as Law:  Even if you assume that the custom would have justified BAGL getting property rights (at least from S), you need to discuss whether a court should give legal weight to the custom applying the factors discussed in Swift and Ghen  (the first student  answer has a very nice discussion). Some of the relevant factors include:



(a) Limited Scope/Outsiders:  Almost everyone gets haircuts, so lots of people outside the wig/barber industries might be affected.  However, people with very long hair may be aware of the custom.  Moreover, celebrities probably are more likely to know because they are used to worrying about people wanting pieces of them (figuratively and literally!).



(b) Protecting/Preserving Industry:  I thought this kind of argument was weak here.  The amount of money going to hairdressers has to be limited; very few people cut off 6” of hair at a time.  The wig industry is not all that important and wigmakers can purchase hair directly from the original owners and can use synthetic hair.  Even the DNA-wig industry should not be destroyed if we award exclusive property rights to C&S; BAGL could directly negotiate contracts with celebs to get access to their DNA.  



(c) Reasonableness:  This factor leaves the most room for discussion and very few of you took any time with it.  This might have been a good place to discuss Demsetz and the increase in externalities that might stem from mass-producing wigs or to discuss he importance of notice to the salon patrons.

3.  Use of Particular Customs from Cases as Precedent:  Some of you fell into the trap of treating the customs in Swift and Ghen as legal precedent that you could apply to this case.  The specific customs in those cases are “facts” rather than “law” ;  you can compare them to the custom in your problem but not apply them.  What you apply is the analysis those cases use to assess whether to employ a custom as law.  

C.  First Possession Discussions: 


1.  Generally:  S & C had actual possession of some of their DNA from the time of their birth and of the particular DNA later used by BAGL for some non-trivial amount of time (at least days).  That should have settled the first possession question without a lot of discussion.  Remember that the other tests for first possession are designed to address situations where (i) the property in question started out unowned and unpossessed; and (ii) complete bodily possession was not fully achieved before another claim arose.  Neither (i) nor (ii) is true here.  


2.  Insufficient Power & Control/Escape not Improbable:  Many of you argued that S&C never had possession of the DNA because they did not control it enough and/or because DNA escapes constantly.  As I noted in class when we started the escape cases, these tests are designed to ascertain whether someone has done enough to convert unowned objects to property.  If you used them as tests in escape cases, the original owner would always lose.


3.  Mortal Wounding:  Some of you treated this as a very important element and spent a lot of energy on it.  First, it really is a subset of the tests noted in #2 above; if an animal is mortally wounded and you are pursuing it, it is unlikely to escape.  Second, this factor doesn’t fit very well here. Most of you who addressed this argued that the hairdresser mortally wounded the hair/DNA by cutting it.  However, that would imply it was unowned until it was cut and so S&C had no claim at all, which seems unlikely.  In the alternative, since S&C were paying the hairdressers to mortally wound their hair, they themselves should then become the owners (like the ship-owners in the whaling cases).  But they obviously did not behave much like owners at that point.

E.  Other Common Substantive Problems:  

1. Hair v. DNA:  Many of you discussed property rights in hair rather than DNA.  For some elements this didn’t make too much difference, but, e.g., it made discussions of abandonment and marking much simpler than they might have been.  It also missed something about the claim here; once BAGL had extracted some DNA, it no longer needed any property rights in the hair that had once belonged to S & C.  Even a ruling that they still owned their hair clippings probably wouldn’t have helped stop the sale of the wigs, which after all contained no hair that had ever belonged to S & C. 
2. Property Claims By Salons:  Many students discussed possible claims by the salons, even though the question asked only about whether S&C had sufficient property rights to stop BAGL.  Even if you determined the salons had rights, that really would not help answer the question asked.

3. Policy Outside the ACs:   The question asks you to apply the ACs to the problem.  If you wish to make arguments from Rose or Demsetz, you should try to tie them in to the ACs in some way.  For example, suppose you want to argue that the new technology has created increased externalities and a new rule is warranted.  You could rely on Albers, which changed the rules to protect a new industry.  You also could argue that the old custom shouldn’t apply because it is no longer reasonable due to the higher externalities.   

F.  Exam Technique Issues

1. Cream v. Sable:  I rewarded answers that used the differences between the situations of the two women to make separate arguments, particularly regarding abandonment and the applicability of the custom.

2. Case Comparisons:  I rewarded students who explicitly compared the facts of the cases to the problem.  The first student  answer does this very well.  

3. Second Level Arguments:  I rewarded students who used policy arguments to resolve situations in which both sides had reasonable arguments about the applicability of a particular factor.  Both the second and third student answers frequently look at the purpose behind the factors to help resolve close questions.

4. One Side/Two Sides:  A number of students only saw arguments supporting one side of each dispute (e.g., S loses easily against B, but C wins easily).  Some slightly better answers saw arguments for both sides of each dispute, but rarely saw conflict on any one issue.  I rewarded serious efforts to find the strongest position for both sides on every major issue.
5. Precision with Cases:  Many of you cited cases for propositions they don’t support.  Most commonly, you referred to certain points as though they were made explicitly in a case (“X held … “or “Y stated…”), when in fact they were points raised in class discussion as plausible implicit readings of a case.  For example, if you want to cite Mullett for marking, you should try to make clear that you know that the case never explicitly discusses the relative weakness of the scars as a mark or even mentions marking at all. 
6.  Unapplied Statements of Law:  Some students had a relatively high raw score on this question that did not translate into a strong grade.  Often, that pattern occurred where the student laid out the relevant legal principles at great length but spent very little time applying the principles to the problem. While it can be useful to thoroughly describe what the cases have said about marking, if your layout of the law lasts 15 lines and your application to the problem lasts three lines, you are not going to do very well.  
7. Organization/Repetition:  Discussion of some escape factors almost inevitably will overlap with one or more of the others (e.g., marking and reasonable finder; abandonment and pursuit).  You should try to organize your answer so you don’t repeat the same points under different headings (cross-reference instead).  I tried very hard not to give credit for this kind of repetition.
2005 Student Answer #1: I thought this was the best overall answer.  It registered 126 checks (the second highest total in the class) and included two-sided solid discussions of seven different important elements/factors, with especially fine discussions of custom and abandonment.  The student chose to structure most of the discussion by going case by case (rather than factor by factor), which proved to be very effective and led to some very thoughtful comparisons with the cases.    

Custom: Should the hair be free? Swift provides several questions as guidance for when using custom as the law is appropriate:

· Is the industry affected limited? The industry would be that of barbershops and salons. This industry is large across the country and varies by region. In addition, many differences in custom/activities of a barbershop versus a beauty salon, e.g. whether the place caters to cheap cuts for men, or expensive cuts for everyone, and different patterns of business that prevail. Given the wide range in this industry, it seems that many people who do not necessarily keep in touch with one another would be affected if the custom applied broadly to this industry.

· Are there lots of outside players involved (who wouldn’t know the custom)?  Not necessarily lots of outside payers. Barbers and hairstylists are a limited group. But who are all players? Fact pattern shows that outside groups are getting involved – BAGL & lots of wigmakers as well. Also, given the diversity mentioned above, potential for a lot of outside players to be involved because it’s easy to get access to someone’s hair or DNA in general because of the many ways it leaves the body and the many ways hair can be disposed of -- many people can come into contact with it who might not know the custom.

· Does the custom prevail? Does the custom prevail WHERE? Apparently, the custom prevails nationally, but there must be some disagreement about the custom if elite LA stores are trying to get out of liability. Maybe the custom prevails generally, but not clear that the custom is strong where it matters in this case -- LA.

· How long has it prevailed? Not clear, but it looks like in general it has prevailed a long time, though different market in question, narrow LA market.

· Do the parties involved know it?  Not clear. Get hair cut often, but where does it go? Parties probably didn’t care until (Demsetz argument) the increased externality placed on discard hair made it too expensive not to consider where it goes. Now with the externality changed, the parties complain, want a rule change. Seems most with long hair, though, would have clue that their hair can be made into wigs at their own expense.

· Are the stakes in the dispute high?  Demsetz -- now the stakes are higher, at least. Given the killing that can be made from this new industry developed by BAGL, there’s potentially a lot of money involved.

· Custom Conclusion -- given the potential variance in the custom, presence of multiple potential outsiders, increased externality that has made stakes high, probably not fair to say in the case that custom of not compensating customers prevails. In addition to the Swift elements above, Ghen suggests considering industry that depends on the custom. How would complaints be avoided and industry-growth promoted? Making wigmakers pay more might stunt the wig market -- point in favor of adopting custom. 

Lost Possession Under Manning:

· Named: S and C would argue that DNA is uniquely identifiable. BAGL would argue that DNA can’t be seen -- hard for finder to know who’s it is, except an expert like BAGL!

· Tamed: S and C would argue that their unique DNA is their own, doesn’t exist but by their creation.

· Long time in possession v. escaped: S and C would argue that the only had been without their hair for a short period of time. But hair cuts happen all the time and, BAGL could argue, DNA is lost all the time, so they might by away from some DNA for a long time before this complaint ever arose. S and C would say not the case with this specific sample of hair, though.

· Returned before: Doesn’t  seem like S and C could argue that their DNA has come back to them before

· Can’t exist on own: S and C could say that their hair is nothing without them -- maybe, but DNA can last indefinitely in human samples

This is a hard case to compare the fact pattern to. It seems like BAGL has a stronger case to say that while the DNA is unique, it certainly isn’t expected to forever be with its original owner. The policy behind Manning is hard to square because it’s about it being fair to OO when something that OO has put time into developing leaves them, and the first person that sees it shouldn’t get it. True, but DNA and dead hair is not expected to hang around.

Lost Possession Under Mullett:

· Revertendi: S and C could argue that the hair is theirs and they should expect that their products would come back to them. BAGL could argue that Revertendi is about the OO’s investment in the keeping the product close by, regardless of immediate supervision, and that S and C have not done that. They have allowed their hair to depart to wherever it goes after a cutting. In S’s case, she’s even contracted away her hair. Like Mahon, has she contracted away her wig rights by itemizing and contracting away ownership of particular property because she has explicitly said that she is paying for a cut and realizes that her hair is going away from her, outside of her control like Mahon lost rights under the house -- subsidence out of his control? In C’s case, BAGL would say that she’s done little to make sure her hair gets back to her, stays with her.

· Regained natural freedom: An easier argument for both ladies. DNA was never naturally free (at least their specific DNA), so they could argue that their DNA can not have regained its freedom. It’s nothing but a part of them, and never was anything else. BAGL could say that freedom should be viewed by connection to the body and, in fact, S and C very deliberately parted with their hair scraps to let them run free from their bodies, never to meet again. Again, even stronger case in S’s contracted-away case.

If Mullett gets at whether the hair has any intention of coming back and whether it had broken free, seems to support BAGL -- the hair left them never intending to return, nor did S and C take many precautions to pursuit it -- this open question of abandoned pursuit in Mullett. The hair was probably left to follow the bent of its inclinations/sweep of the broom although, DNA’s inherent connection to the body and inability to reproduce on its own weighs in favor C and S for having not really abandoned something that can’t exist by itself.

Lost Possession Under Albers:

· Contained Before: S and C could argue that their hair was connected before, under constraint, not going anywhere attached to head. BAGL can argue that this just happens to be how all DNA starts and that it doesn’t necessarily show whether the OO was making much active containment of it. Containment is unconscious and shouldn’t show active OO behavior/intent to keep

· Escaped by Accident: S and C could say that their hair got away from them by accident.  They would be better off saying NOT that it got away from them by accident, but that they surely didn’t intend that the hair would deviate from its route from their heads, to the floor, to the trash. Again, S on weaker footing here -- she said that her hair could go to wig heaven. Also BAGL could argue, both purposely cut their hair and let it escape their head.   

· Escape Against Owner’s Will: Similar to point above; no apparent complaining about fleeing. until Demsetz (change in value) through BAGL kicks in.

· Semi-domesticated: To the extent this says that the hair was expected to stay close, it’s a weak argument for S and C.

· Evil Finder: C’s strongest argument. The shady ways of S&S suggest that S&S knew they were up to no good and behaved against C’s expectation that her hair would end up in the trash. BAGL could say, given C knew she was a star, was it realistic for her to think her hair would just go straight into the trash?  

· Marked -- By DNA, indeed, but clarity, again, depends on the finder.

· Out of Place in the Environment -- hair not out of place in salon.

· Pursuit Abandoned by Compulsion Hard for S and C to say that they had to stop looking for their hair.

· Investment: Albers talks about protecting the “time, labor, and money” that the OO invests in developing a product. This doesn’t fit well with DNA in the sense that the OO doesn’t really invest any effort specifically toward the development of DNA, so protecting its possession on that bases seems weak. On the other hand, S and C could argue that the real value in the DNA comes from the investment they have made in their main product -- themselves as a money-making commodity -- and in that sense, they lose considerable value in not retaining the property rights. On the other hand, Albers protects the investment in order to discourage lost production of the DNA. Regardless of the outcome, the ladies will not be discouraged from producing more DNA.

Lost Possession Under Kesler:  DNA not totally free if

· Been recaptured b/f -- Neither  woman had collected their hair before

· OO in hot pursuit  Neither woman appears to be in hot pursuit, though they are pursuing now.

· Proximity to escape -- Neither searching for hair at salon 

· Court can identify -- Easy to identify by DNA

Against Kesler, ladies did not appear to be in hot pursuit of their DNA short on the heels of its disappearance, though they could argue that they followed up as quickly as they realized they were losing a lot of money!

S And C Are Different: C has a stronger case in general b/c she can claim ignorance about the inevitable destination of the hair if she reasonably assume it gets lost. S has a weaker case because, as mentioned above -- Mahon -- she has contracted away her rights.

2005 Student Answer #2:  This answer garnered the highest number of checkmarks (164!!) and includes two-sided discussions of all major issues that were at least pretty solid.  Although the answer is a little repetitive in places, the student made a lot of smart and creative points, doing an especially nice job on marking/reasonable finder and on abandonment/pursuit.  In addition, this student was extremely comfortable using abbreviations and incomplete sentences to maximize number of ideas on paper—a good example of how far you can go on my tests.  

Labor Pierson and Albers suggest that labor is imptt to consider in determining possession b/c it rewards investment in time/energy/$. BAGL could argue that they spent much investment developing genetic techn. to reproduce DNA of hair so they should get possession of DNA. S & C could say that they invest money to style this hair in a certain way that is also an investment in their career. BAGL could say cannot invest in DNA because naturally occurring thing and dictated by biology. More $/time in genetic engineering than in simple cause and effect:  DNA from parents – don’t work for DNA.

Training/Domestication: Manning/Albers suggest that training/dom important factors in determ. possession b/c show investment. C&S could say they dom hair by styling and choosing color/blow dryer/curl/etc. BAGL could say then why does it matter b/c your DNA will not reflect how you style your hair – will just reproduce naturally as if no styling product ever touched your heads. BAGL will say that they have more power/knowledge to train and control then Cream so they get possession. Sable could say she works very hard to have healthy dark hair and so a purchaser of her DNA wig should not get to reap what she has sown and maybe image will suffer if wig doesn’t match image. BAGL will say S did not shape her DNA-naturally occurring. S could say yes- but maybe healthy diet, etc. there is more to hair then just DNA and can shape its appearance through healthy eating, etc. 

Abandonment/Pursuit: If owner abandons possession, then poss goes to finder. Mullett. If OO stays in pursuit, should get possession. Kesler. If OO abandons by compulsion then shouldn’t count against OO either. Albers. BAGL say S&C abandoned hair at each salon so didn’t want it – “a by product” – so should go to BAGL and make use out of it instead of waste. Mullett. S&C say abandoned by compulsion – no one keeps hair after cut (custom). BAGL says “but you could have kept it” and BAGL pursued it.  


Re Sable - pursued at HOH and paid $ for it (labor-industry- Albers). S know custom of HOH so if didn’t want it sold, then should have asked to keep instead of abandon.  Re C-waited outside of SS to sweep it out. If BAGL didn’t get it, then swept out onto street and then waste. Not good to waste – DNA manuf. for wigs good for society – cancer patients, etc. Both S&C made no attempt to find or pursue. Mullett. 

Marking:  Some cases note marking/identifiability as imptt b/c (1) labor/investment; (2) notice to other finder; (3) tied to domestication/training.  Manning/Albers.  S&C will say their hair marked distinctively by their DNA. BAGL will say a naturally occurring mark so not very effective. Albers. Can’t tell “DNA” mark if just looking at two different black hairs from two different people if not on person’s head. S&C will say:  if not effective/distinctive marks, then why do you want it so bad? Obviously effective b/c marketable as “Sable” and “Cream” “Celebrity Locks”. BAGL say DNA not notice to naked eye. S&C say, yeah, but when hair together collectively on a wig, DNA-hair type obviously attributable to certain famous celebrities, especially since both are known for their hair. Very clear mark and effective notice. BAGL say many women hair dark or plat hair – S&C say – go get their hair then.

Reasonable Finder:  If finder should know belongs to someone else, should be returned to OO. Albers. Manning. BAGL say of course hair on ground belong to someone else but reasonable finder wouldn’t search for the owner of cut hair. No way to find. Match hair shade/texture to random person? S&C say – you know exactly how to trace owner – DNA! Maybe good finder for S: paid HOH for hair; also assume they asked her permission as is their policy. Maybe bad finder for C: waiting outside back door all sneaky! Did not pay or ask permission but knew custom of paying at HOH. Albers. BAGL say SS did not have same policy as HOH so not avoiding paying but waiting outside. Common knowledge hair thrown out and sometimes made into wigs (no common knowledge sea lion in Atlantic) so S&C should have known poss that hair be made into wigs so no bad faith finder. S&C say one wig w/their hair different than infinite amount in beauty shops for people to buy – exploitation! BAGL say change in techn. to make more wigs good for society – bald people – chemo – cancer.  BAGL also says that anyone could find S or C hair and use its DNA; DNA left all over the place.  So why can’t they use it to make something (wigs) valuable to society.  Can’t be bad finder if everybody has access to something.  

Animus Rev.:  Animal’s will to return to owner shown by their habits. Mullet citing Blackstone. DNA has habit to regrow/reproduce like OO. BAGL say OO has nothing to do with it b/c BAGL can achieve same effect w/o OO so just b/c S&C hair has will to reproduce like S&C DNA does not show domestication (just b/c fox eats out of hand doesn’t show dom – just b/c something returns – might just be part of natural bent/biology not evidence of will shaped by dom/training/labor. 

Natural Liberty:  If OO loses animal and it returns to NL, then finder gets possession. Mullett. BAGL says hair at NL once detached from head, so they get poss of cut hair. S&C say NL is reproducing on their bodies. BAGL says does not have to be on your head to reproduce b/c they can make it reproduce in lab (SC can be at NL in ATL even though from Pacific. Mullett). S&C say nothing natural about reproducing DNA in a lab. BAGL says that’s way society is going and DNA reproduction is good – reproduce organs from donors/transplants/poor little Timmy in hosp. like needs a transplant.

Time/Dist:  Some cases suggest closer in time/dist animal is from escape, stronger claim for OO. BAGL say after S&C leave salon, hair clippings far away – S&C do not stay in fresh pursuit (Kesler) to get them back. S&C say tried to claim as soon as knew about DNA wigs, so they should regain possession. BAGL says didn’t do all they could.  Besides, wig reproductions already made and sold and to far away and waited too long – so now to late – labor already spent by BAGL – so BAGL gets possession.

Custom:  Sometimes custom can take force of law especially between members of same industry. Swift. Ghen. BAGL says old custom to give away hair allowed hairdresser to profit so why shouldn’t BAGL. S&C say old custom did not exploit celebrities on a large scale. BAGL say it did b/c rich people could buy special wigs made from celebrity wigs then too. S&C say they do not benefit from custom b/c not in wig industry. BAGL says you were familiar with custom & superficiality of Hollywood, so should not be surprised.  Plus you will benefit because wigs will make you even more famous (free advertising).  S&C say new technology (DNA wigs) so old custom is now unreasonable given mass production; new rule needed to give royalties to celebrities being marketed and profiting wig cos.  (Demsetz). 

2005 Student Answer #3:  I chose this answer from among several with similar scores because it laid out the arguments a little differently from the standard categories used by most students and by the second student answer.  There are many smart points.  I especially liked the regular use of the purpose behind the elements to help decide contested questions.  

Did S’s and C’s DNA escape so that they lost rights to it?

Reasonable Finder:  The animals cases, esp. ones involving foxes and whales, took great consideration of whether F was bad or reasonable. Albers, Ghen, Taber, Bartlett  In the case of DNA, BAGL is probably a bad finder for S and C, but more strongly for C. A bad finder is usually someone involved in the industry who knows when something belongs to someone. Taber, Albers. BAGL is in the industry and surely knows that the hair he gets belongs to someone. In fact, he specifically targeted S and C because their hair is more valuable.


In S’s case, BAGL bought her hair from Hank, a salon that gets permission to sell hair. S knew her hair was being sold, but may have thought only for one wig. If BAGL didn’t inform Hank of its purpose, it may have been taking advantage of Hank and S by getting DNA for the price of hair. BAGL knows value of DNA, so prob. should inform Hank of its purpose. BAGL will argue that Hank should have known its purpose was to get DNA because of its name and much advertising (prob. noticed by hair industry). BAGL argues that it was Hank’s responsibility to inform S of the DNA-taking.


BAGL was a much worse finder in case of C, because it took hair without anyone’s permission, knowing its great value and who it belonged to.  Albers (Defdt. takes fox pelt knowing value). BAGL will argue that hair didn’t belong to C anymore, so it had right to take what was essentially trash! C didn’t believe her hair had any value anymore and chose to give it up. Mullett. But this is diff. than Mullett because C didn’t know of value because BAGL didn’t tell her.


If point of BF is to disfavor those who take knowing full well of ownership value, the BAGL should lose on this point.

Marking:  
S and C have very strong arguments for marking because DNA specifically ID’s one OO. This is like the tattoo in Albers, which was the strongest marking of any animal case. Plus, DNA obviously has owner, as it can’t really be wild.

Abandonment/Pursuit:  Did S and C abandon their hair therefore DNA?  S did abandon her hair because she gave permission for it to be sold. But she didn’t abandon her DNA (at least intentionally) if she didn’t know it would be used. If point of abandonment is to show loss of intent to keep property, then S’s pursuit once she found our that her DNA is being used shows that she did intent to keep DNA.


C also abandoned her hair as she thought it no longer had any use. Mullett. But she really wasn’t aware of the abandonment because she didn’t know her DNA would be used. Once she knew, she pursued. Manning  Thus, Altho both S and C abandoned hair (S more than C because explicit), neither knowingly abandoned DNA (presumably). Their intent was shown more thru pursuit.

Value:  In the fox and whaling cases, courts have shown intent to protect valuable industries and give OO more of a chance to recover lost property form these industries if owners pursue.  Kesler, Albers, Ghen.  
BAGL will argue that the celebrity wig DNA industry is very valuable and the court should protect it. Ghen, Albers. But, at least in whaling cases industry wasn’t just valuable to its investors but was valuable to public. Ghen, Taber, Bartlett. Public value was main reason for protecting industry. Not much public value w/wig industry. BAGL may argue that its research and Development in DNA could have public value in long run. But none of the animals cases seem to want to protect this type of speculative interest. 


C and S will argue that the DNA is very valuable, and since it belongs to them they should be able to keep it w/reasonable pursuit. Albers, Kesler. But BAGL will argue that there is  no intrinsic value of DNA for C and S. It is only valuable w/ BAGL’s use of it. But the value of DNA to S and C may be more than just monetary value. It may be like Manning’s canary; its value is more personal than money. There is almost a relationship w/ DNA like Manning had a relationship w/ her canary. Manning.


The animals cases seem to want to protect industries valuable to society (whale: oil, farming: jobs, economy) The court probably has less interest in protecting an industry like “celebrity locks” because it seems only of value to vain people and industry investors.

Labor and Time:  
BAGL may argue that, because it has put so much labor into using DNA to create wigs, it should keep it. This is  kind of like a whaler that has already cut in and boiled down the whale. It has had DNA for long enough to invest its own labor into it, like sea lion in Mullett.  But, from discussions of bad finder, courts don’t like to reward bad finders even if they do expend labor. In Taber and Bartlett, finders had already expended much labor but still didn’t get whales because were BF. Court may not want to reward BAGL for its dishonesty.

Natural Liberty:  Can DNA return to NL?  S and C will argue no, although hair might be sold or tossed out, DNA is only @ NL in person whose DNA it is.  BAGL will argue that DNA could survive on its own, although not in nat’l habitat, because it was able to be used to “reproduce” more hair. Mullett (SL could survive although not in Pacific).

Who gets DNA:  
S’s case is weaker than C’s because S did give permission to sell her hair. But unless she knew who it would be sold to, she prob. still should get DNA back. C def. didn’t know because no permission. In the end, BAGL was BF and courts generally don’t want to reward BF no matter how good their claim is on the other points.

2006:  Fact Pattern K (Ancient Artifacts in War Zone)
Professor’s Comments: 

A.  Overall Approach to the Problem:  I designed this to be a pure escape question, but most of you discussed first possession issues, most of which were not very helpful.
  At the beginning of the civil war, the government of Ostramelia (O) had actual possession of the artifacts in question:  they were in museums owned and operated by the government and there is no evidence of other claimants.
  After the Civil War, the reconstituted gov’t of O requests the return of the artifacts.  Thus, you needed to discuss whether the artifacts “escaped” from O during the period there was no effective national gov’t, and assuming they did, whether O is entitled to get them back under the escape cases.


You could reasonably argue that there was no “escape” because the artifacts never moved and remained inside the museums, which functioned like traps or nets and maintained property rights for O.  However, without an escape, there wasn’t much to talk about in the problem, so you should at least have addressed the possibility.  The lack of a centralized government, the museums being closed down, and the fact that CCC was open to looters (and MUM might have been in the early years of the war) all create plausible arguments that the artifacts were no longer in O’s possession.
 Once you’d raised the possibility of escape, you should have run through the escape elements treating WATSON as the finder.  In addition, you might have discussed whether the military government had regained possession of the artifacts in MUM before they were taken by WATSON. 
 

B.  Thoughts on the Analogy:


1.  Preservation of the Artifacts:   I think the most challenging part of the problem was figuring out how to incorporate the interest in preserving the artifacts.  Here are a number of different approaches that students tried:



a. General Policy in Whaling Cases:  Some of you noted that the whaling cases allowed property rights to pass from the original owner to the finder relatively quickly and easily to ensure that somebody got the value of the whale before it was lost completely.  By analogy, we might give rescuers like WATSON property rights to encourage saving artifacts at risk.  I think this was a particularly strong way to support WATSON’s interest here.



b. Right to Protect Property: Albers and Kesler both allow landowners to interfere with other people’s property rights by destroying foxes belonging to other people in order to protect their own property.  By analogy, you might argue that you have some privilege to interfere with another person’s property rights to preserve that person’s property (e.g., saving animals by taking them to shelter before a hurricane).  However, under Albers & Kesler, even if you were not wrong to kill the fox, you may still have to give the pelt back to the original owner.  




c. Characterization of Finder:  Albers, Taber, Bartlett & Ghen can all be read as furthering a policy of not rewarding “bad finders” who take property to which they know someone else has a prior claim.  Indeed, when we talk about a “reasonable finder,” what we usually are asking is not whether the finder is reasonable, but whether a reasonable finder would realize there was a prior owner. Some of you formulated useful arguments that the policy of discouraging bad finders might not apply where the finder’s purpose is good (saving the artifacts) and the finder is not trying to pretend it was unaware of the prior claim (as in Bartlett or Ghen).  You might also say that where a finder reasonably believes the property is in danger of destruction, it is appropriate to take possession at least temporarily.



d.  Finder’s Labor:  Most of you discussed the interest in preserving the artifacts in the context of rewarding useful labor.  However, none of the cases treat the finder’s labor as relevant, so you needed to explain why we should consider it at all.  Keep in mind that rewarding finder’s labor can look like rewarding theft.  Thus, if you point to substantial investment by new museums in creating exhibits; cataloguing the artifacts, etc., you need to explain why this isn’t the equivalent of auto thieves spending lots of labor taking apart the cars to make the parts more convenient to ship and sell.  


A somewhat related concern:  a number of you argued that the loss of life constituted an investment especially worth rewarding.  This strikes me as odd.  If a company builds, e.g., a complex railway system through the mountains, surely we consider the labor more effective if it completes the project with no loss of life at all.  As I commented on several papers, I don’t think a gang of bank robbers got better property rights to the stolen money if one of them was killed during the robbery. 


2.  Changing Control of the Gov’t:  Nothing in our cases really discusses a change in the status of the owner, although presumably if, e.g., a fox farm is sold from one corporation to another, the new owner of the farm would succeed to the ownership of the animals.  The chaotic period of the civil war might be analogized to the owner of a farm dying or being hospitalized where some time passes before anyone takes control of the farm.  Presumably during this time, a neighbor would be allowed to trespass or take control of the animals in order to keep them alive.


Another issue is whether the post-war gov’t should be treated as succeeding to the ownership rights of the pre-war democratic gov’t.  Although you might have discussed this briefly, I think in the end, once the new gov’t’ is stable & secure, you have to assume that it now is Ostramelia with all attendant property rights.  It seems very unlikely that everything the government owns becomes unowned when there is a change of gov’t.  In any event, don’t make the complexity of the problem disappear by assuming there is no claim for the new gov’t.


3.  Other Concerns:



a. Reed Weavers:  Quite a few of you discussed the rights of the Reed Weaver as creators.  The Reed Weavers have been gone (without descendants) for thousands of years and are not claimants in this problem.  For purposes of this dispute, you need to treat the artifacts as wild when they are dug up. A helpful analogy might be wild horses in North America, which are descendants of domestic horses brought here by the Spanish in the 16th and 17th centuries, but  Spain has no present claim to them.  Or as I scribbled in frustration on one paper that discussed the Reed Weavers at length, taking the interests of the extinct tribe into account seemed like worrying about the intent of the dinosaurs in oil and gas cases.



b. Artifacts in Museums Outside Ostramelia:  Some of you argued that the existence of some artifacts in museums outside O might mean that O had insufficient control to have property rights in the artifacts in its museums.  This seems wrong to me.  The artifacts in O are tangible and O has actual possession of them.  The fact that the Louvre or the Met might also have some artifacts shouldn’t affect the ownership of those in O.
  

C.  Application of the Escape Factors:   


1. Abandonment/Pursuit/Time:  W would argue that O abandoned the artifacts by not taking sufficient care of them, that it failed to pursue, and that too much time passed after WATSON’s rescue for O’s claims to be valid.  O would argue that any abandonment was by compulsion due to the war and that the lack of pursuit and the time taken to wait for the country to be stable was reasonable under the circumstances. Some specific relevant points:

· CCC arguably different from MUM for this purpose.  With CCC, none of the warring parties was in control and there was looting going on.

· Significance of closed museums unclear.  Could be that public is excluded, but staff maintains security and does upkeep on artifacts.  Also could be that museums themselves are abandoned: no staff, security, or upkeep.

· Unclear if O did its best to take care of the artifacts (see Whaling Cases). Not clear from facts that museums were protected in any way.  E.g., problem says WATSON team member hurt in gun battle, but doesn’t say it was in defense of the museum.  Similarly, just because military opposes AH taking the university, doesn’t mean it acts to protect artifacts.

· During a civil war, perhaps O should not be required to put preservation or pursuit of artifacts ahead of welfare of citizens. 

· Importance of time arguably due to short life span of animals.  Here, where artifacts don’t decay or die, maybe give O more time to make claim.  

· While it was reasonable not to bring artifacts back into O until political situation stabilized, might require O to make claim as soon as possible (i.e., as soon as war is over). 


2. Labor by O/Taming:  Some of the better answers detailed the labor associated with the excavation and display of artifacts: archaeology; identification; maintenance and preservation; curating and presentation. You could reasonably characterize the process of converting a dirty artifact fresh out of the ground into a museum exhibit as similar to taming.  We might want to reward this substantial investment by protecting O’s property rights strongly as in Albers.  You also could view this as an industry that you might protect strongly, and a few of you cleverly analogized a museum to the menageries mentioned in the cases (place for bringing wild artifacts from many places together for public display). W can counter by claiming that the evidence going to abandonment also shows insufficient labor to take care of artifacts or that what is really important for the industry is to set up incentives to preserve the artifacts. 


3.  Marking/Finder’s Knowledge:   This was perhaps the strongest argument for O.  The artifacts are likely to be catalogued in a way that makes it easy to prove that they came from CCC and MUM.  More importantly, W consisted of specialists who clearly knew the artifacts belonged to O.  The strongest counter-arguments probably are those that focus on other factors.  For example, you could argue that the artifacts, even if well-marked, were abandoned or that O’s lack of control suggested it was no longer trying to claim ownership so the markings had effectively expired in some sense.  Some of you argued that the carvings on the statues didn’t count as marks because O didn’t create them.  However, it’s not clear why this matters if the mark provides notice to the relevant audience.  For example, the tattoo in Albers is a very strong mark even though it appears to have been applied to the fox before the plaintiff purchased it.


4.  Natural Liberty:  You collectively had the most trouble trying to fit this factor to the facts.  Obviously, the lack of movement and volition makes this a rough fit at best, and some of you said it didn’t work or simply skipped it entirely.  Some thoughts on how to make it work:



a. Focus on “freedom from artificial restraint”:  Most of you focused on the parts of the definition that refer to the animal providing for itself and following its natural inclination.   The “artificial restraint” language is more relevant and might suggest that an artifact is at NL if it’s in a museum whose security and maintenance systems have broken down.  

 

b.
NL is not simply Habitat:  Many of you tried to identify the habitat of the artifacts and call that habitat NL. You thus often characterized the museum as NL for an artifact.   But NL refers to a situation where it is reasonable for a finder to assume there is no owner and take the animal.  If a museum is NL, it means that placing an artifact in a museum is putting it up for grabs for any finder.  That can’t be right.  



c.  Keep in mind the catastrophic context:  A lot of you clung to the idea that the museum were like the net in Shaw and so the artifacts remained in possession of O and did not return to NL as long as they were inside the museums.  However, the civil war changed the significance of the museums.  One of you found a very helpful metaphor:  Suppose you found a net full of fish after a tsunami that had altered the coastline and killed many of the people who lived nearby?  Would it be reasonable to assume that the owner was unlikely to return for the net and take the fish to feed survivors? Probably. You might well characterize these fish as being at NL despite the net.


5.  Other Concerns:



a. Distance:  In the cases we read, distance was either created by the animal moving itself or by natural forces like the flow of ocean currents or of gas and oil.  It strikes me that any distance created by the finder taking the object away should not count in the finder’s favor.



b. Animus Rev.:  When I suggested that you could view anchoring in the whaling cases as something like AR, I explained that it was labor undertaken by the owner (like training the animal) that meant the owner could safely be separated temporarily from the animal knowing they’d be likely to get together again.  I was not suggesting that the owner’s intent to recover the animal should be treated the same as the animal’s intent to return.  We already have the abandonment element to address the owner’s intentions.  Thus, if you are going to apply AR to an inanimate object like the artifacts, you need to explain why the situation is parallel. 



c. Ghen & Swift:  The holdings in these cases rest not on law but on specific customs. Thus, if you try to apply them here (where there are no relevant customs), you need to explain carefully how they apply.

D.  Recurring Concerns:


1. Reading Carefully/Using the Facts:  As always, many students lost points by not reading carefully and by ignoring important facts or instructions in the problem. For example, the problem specifically says there is no relevant custom, but several of you discussed customs you apparently invented.  Another common set of problems concerned the role of AH.  Some of you treated AH as a claimant to the artifacts, although there is no evidence of any kind of legal claim during or after the war.  Similarly, the new government has guaranteed religious freedom and includes some representatives from AH.  However, that does not mean AH is in control of the government or that it will be allowed to destroy the artifacts.  As has been true in the U.S. regarding traditional Mormons, a government can allow freedom of belief and worship without allowing practices like polygamy that it thinks are against public policy. 


2. Reliance on Concepts Outside the Animals Cases: As I repeatedly tried to point out, salvage is never actually applied in any of the cases we read, and so it can be used as an alternative in Question II, but should not appear in Question I.  Taber and Bartlett strongly suggest that the whalers use customs instead of salvage for lost whales, presumably because, in the normal course of operations, the component parts of the whale are broken down and mixed up with the parts of other whales.



Similarly, the Demsetz and Rose excerpts are not “animals cases.”  If you want to use concepts from those articles in Question I, you should try to tie them to one or more of the cases (e.g., Albers treats an expert as different from a casual finder, implicitly using Rose’s idea of “relevant audience.”).  On the other hand, the law of adverse possession, mentioned in Rose, is clearly not part of the animals cases.  Finally, when applying Demsetz, a lot of you use “externalities” as though it meant all costs/harms.  The term only refers to those costs (and benefits) that the relevant decision-makers are free to ignore because they won’t be affected.

2006 Student Answer #1:
ESCAPE:  Natural Liberty: The plaintiffs will want to associate the coins as never having been  returned to their natural liberty because they were contained in the museums where they could have taken them at any time. WATSON came into the plaintiffs country and took the artifacts without permission essentially like the taking of the fish from the nets in Shaw. Just because there was a chance that the artifact may have been destroyed does not mean that they were not sufficiently in the possession of the museums, there is no need to have a perfect net just one that is reasonable. To counter this WATSON will need to show that since the artifacts cannot move on their own like a wild animal and that they are man made objects that came from stones in the earth, that they cannot logically ever be returned to a state of natural liberty. If they are going to be considered animals ferae naturae in order to be under someone’s control they must be guarded and protected not just left in a building. There is no way that they are going to move on their own so leaving them anywhere would be considered control under the plaintiff's theory. Since the artifacts were unguarded in the museums they were free from restraint as evidenced by WATSON's ability to take them and they were in their natural habitat which is the country of Ostramelia where the only Green Godlings and other artifacts are \naturally found. The plaintiffs will need to counter this by contesting that the natural habitat is not simply the state of Ostramelia but in the ground where the artifacts were abandoned by the Reed Weavers. The museum is not a natural habitat for them.

Abandonment: WATSON will argue that the items were abandoned by the government of Ostramelia just like they were abandoned by the Reed Weavers. The only reason that the government had possession of the artifacts in the first place was that the Reed Weavers died out and the government was able to take control of them since they were essentially abandoned. Here again like the Reed Weavers the government of Ostramelia, a democratically elected government, has died out and been replaced by the military and the AH. The democratically elected government is the only one who can legitimately claim that they are the owners of the artifacts. Once they were overthrown the artifacts were abandoned and WATSON legally possessed them. The Military will have to argue that a change in government does not mean an abandonment of ownership for government regulated buildings, programs, and items. The Military and AH by taking the role of the democratically elected government replaced the owners not abolished them. Even if this happens to be true WATSON will argue that the Military and AH still abandoned the artifacts none the less even if they retained ownership over them after the power change. Like in Mullett where the owner left the seal lion on an island with the possibility of escape and returned only to find it was gone not attempting to recover it until it turned up later in another’s possession here the Military allowed the artifacts to sit in abandoned Museums in an area not controlled by any force, that is prone to looting. They knew that if the Museums were not protected that the either the AH would destroy them or the looters would eventually make their way there. The Military must now prove that they did not have any intent on abandoning the items and that they did so only out of sheer necessity. The Military was under attack from two other armed forces and had they been able to control the Museums they would have but there was more at stake at the time. Like in Taber and Bartlett where the whale was left at sea out of necessity and with clear markings of ownership and intent to return, the Military had left the items in a place that was designed to house them which was owned by the government so there was certainly a clear owner. Although from this argument WATSON can still point out there is not a clear indication that one will return and like the whales rotting the artifacts were in danger of being destroyed and in fact the AH did succeed in destroying one museum. However the plaintiffs must contend that they in fact preserved the second Museum so although some may have been destroyed not all would have and they certainly have a claim to those. 

POSSESSION:  Labor: Both sides will argue that their labor is the one worth rewarding. The Military fought a long bloody war to establish a government in the state and that the artifacts that belonged to it should be returned. WATSON however will claim that it invested time, money , and human life as well to recover and save these artifacts. WATSON can also claim that the AH is the one who wanted the artifacts destroyed and the Military has not suppressed them but that they are supported by them. A huge reason that they labored to get these in the first place and that the court should reward that labor and not turn the artifacts back over to the very people who wanted them destroyed. 

Investment: Watson invested a mans life as well as four others who were injured  to simply retrieve and save these artifacts of which some would have certainly been destroyed and others unknown if it hadn't been for the Aid that these countries sent in order to help stop the war. MUM was not attacked because the war ended and that was because of an investment into the Military from foreign aid. The military will have to argue that investment was not made to secure the artifacts but to end the war. They fought the war to defend that museum and the artifacts that go in it belong to them. It is like a menagerie where the animals may escape but as long as they are identifiable and like the stone in another country out of place where the owner can be determined (Albers land Kesler) they should be returned to the menagerie. The government had spent time obtaining these artifacts from the earth and restoring them for display and creating a place for them to be observed, this is like domesticating an animal and putting time and effort into its training like the bird in Manning.  WATSON will need to refute this point by showing that those cases only involved animals that were escaped for a short time, these artifacts have been gone for years, and in which the owners did not abandon pursuit. In this case the Military did not  request to have the artifacts back until far later when the fighting had stopped. 

Reasonable Person: The reasonable person would depend on who you are claiming that to be. If you were to ask an inhabitant of Ostramelia they would probably say that their country is the owner and that the artifacts were stolen since they were made by their original inhabitants and were kept in their museums for a long time. Other people like the patrons of the museums may view the new museums as the owners since they are in their possession and were garnered by heroic efforts on the part of WATSON.

Markings: The artifacts are certainly marked in the sense that they are known to only be from that area but at the same time there are museums that had similar artifacts from that region before the fighting broke out and to tell them apart from the new ones is probably impossible.
Notice: Both sides can make a strong, loud claim that they artifacts are theirs. The plaintiffs shouting that they are the rightful owners and WATSON shouting that they saved them from destruction. It would be hard to hear one over the other in this respect. 
2006 Student Answer #2:

First Possession-There is little doubt that O had FP of the RWA (red weaver artifacts). It had  been in O for hundreds of years and it had been in museums owned and operated by government for significant time. This shows they sufficiently had the RWA in power and control and maintained that control so as not to abandon to world at large (Shaw). Further, by keeping it in museum controlled by gov't, O had deprived it of liberty making possession practically inevitable and escape improbable (Liesner).

Escape-did the RWA escape from O? 

CCC: Marking: Several of the cases list this as an important factor in determining ppty rights (Manning, Albers, Whaling cases). O will argue the stones were very well marked. They had unique small sculptures carved into them that acted as clear mark to which others knew about. W (Watson) will argue that this mark was not good enough. Acc. Rose need marks that other people can recognize and understand as property signaling. There were no gov't O marks on it, rather only the symbols which were made by people hundreds of years ago in what was not even O at the time. These RWA's are in other museums around Europe as well and O never put any special marks on their RWA's to indicate to others that it is their property. O will say that it is unrealistic for them to put these types of marks b/c that will take away from their beauty and uniqueness. Further, it might impinge on their religious significance. They could further add that just by being in the museum, they were marked enough. W might argue that they could have put some sort of small mark maybe underneath the RWA's to distinguish them from those in other parts of the world. However, b/c it seems as if it does not really make sense to mark the RWA's in this way since it might really detract from that which makes them special in the first place, O may win out on this factor.

Labor: Pierson, Albers suggest we want to reward useful labor. O will argue they worked hard to keep them in their museums and even though area around CCC was not adequately controlled, they were all fighting extremely hard to regain control. W will say they did not do enough labor to sufficiently protect their investment and therefore brought the situation on themselves. W will add they lost their lives over trying to recapture the RWA's specifically b/c O did not do enough and they should not be penalized b/c of that. O will argue they were doing all they could to regain control-they were fighting a war! Should not be expected to do more than that which is possible. W might counter that regardless, it was still not enough. Their labor was insufficient at protecting the RWA's and CCC was actually destroyed and so they lose. B/C the CCC was actually destroyed, might show that their really was insufficient labor in this case and therefore we don’t want to reward O for that.

Reasonable Finder: AC suggests reasonable finder who knew the animal was previously owned should not get possession (Albers). O will argue that W knew the RWA was long owned by them and therefore should not get the RWA. W will counter that they certainly did act reasonably. Firstly, the land around CCC was not adequately controlled by any one group and so therefore they did not have reason to believe anyone really had a claim over the RWA. Further, they knew that if AH took possession, the RWA's would be destroyed. O might counter that while they might have nobly saved them, they know that O was the one who had the original claim and the only reason area was unowned was b/c of war and therefore now that war is over, a reasonable finder would be expected to return the RWA's. B/C W was acting to save these RWA's and they would have been destroyed if it were not for them, might say they did act as reasonable finder and we should not hold this factor against them.

Natural Liberty: If animal returns to NL with no intent to return, OO loses possession (Mullet, Blackstone). W will say RWA regained NL when O lost control of the museum. That is, there was no one there to artificially care for and guard over RWA and so it was free to follow the bent of natural inclination in that it was free in the world as any rock on the ground. O will argue that it still had NL while in museum and would have only regained it if it was truly lying around on the ground somewhere. Therefore, RWA never returned to NL. W will say that once O had lost control of museum that is essentially the same thing. If reason to emphasize NL is b/c it shows lack of notice of ownership to finder, O might win b/c while still in museum clear that someone will have claim over it. However, if reason to emphasize NL is b/c it is free so now anyone can claim ownership, W may win on this factor b/c it was essentially "free" when no one actually had control over the area where the museum was.

Pursuit/Abandonment: If OO abandons animal, he loses possession (Mullet). However, if he continues pursuit, he keeps possession (Kessler). If he abandons by compulsion then he still retains possession (Albers, Whaling cases). W will say O abandoned the RWA when lost control of the museum. O will argue they only abandoned by compulsion b/c of war going on (just like nightfall in Albers). W will say not like Albers and Whaling compulsion cases b/c they were planning on taking up pursuit very soon after and here there was no telling how long the "abandonment by compulsion" could go on. Further, they might add they could do more to maintain pursuit b/c could have sent more soldiers or put up extra protections around museum to ensure that someone else did not take control. Therefore, not as much "compulsion" as in albers, whaling cases. O will argue they did all they could that was reasonable under circumstances. However, W will point out that CCC was actually destroyed, showing just how weak O’s argument is. B/c the CCC was actually destroyed, the might show that this factor cuts against W.

Taming: This shows strong investment of time and labor that we want to reward (Manning). O will say tamed the RWA's by keeping them in museum for long time and ensuring their survival. W will say that too much time/distance had passed since this original taming and so it is not enough to allow them to retain possession. That is, the war had been going on for 10 years and this was far too long to continue to reward them for original taming. Further, the fact that CCC was actually destroyed shows why it was unreasonable to still continue to reward them for their original taming. 

MUM:  Labor: O will argue that even if not enough labor for CCC, certainly enough labor for MUM. They retained control over the area the whole time and it did survive intact. They should be rewarded for that significant labor as it was enough to protect their investment. W might counter that AH troops were gathering nearby to capture MUM and so still not enough labor. However, b/c their labor was truly effective, we might really want to reward O in this case.

RF: O will say W knew that MUM was still sufficiently controlled by them and so they had enough info as reasonable finder that there was an owner. W will argue that still thought it would be destroyed as AH was encroaching and so still thought they acted reasonably. O will counter that b/c they maintained control the whole time and b/c they never actually lost possession, that should be enough to show W was not a reasonable finder. 

NL: O will argue that W's NL theory over CCC, RWA's in MUM never regained NL b/c they never lost control over the museum. W might counter that NIL could be just that the museum was closes and so therefore RWA's were just sitting there, not being cared for or looked at in a non-natural way. O will say b/c they still had control, definitely not in bent of natural inclination b/c still sufficient control. O would say whether or not NL is emphasized b/c shows lack of notice to finder or b/c it is free and so anyone can take it, either way they should retain possession of RWA as not having regained NL.

P/A: O will argue that b/c they still had control over MUM all during the way, they showed sufficient pursuit. The fact that soldiers had sufficiently maintained control of MUM was pursuit enough. W will say AH encroaching and so should have had better protection to show "pursuit." B/C MUM was never taken and b/c it remained intact, would show the legitimacy of O's claims in that didn't even need any extra pursuit.

Conclusion: O has a stronger claim over MUM RWA's then CCC RWA's. B/C CCC was not adequately controlled and because it was actually destroyed, this shows inadequate labor, as reasonable finder, abandonment, and return to NL of RWA's. B/C MUM was adequately controlled and b/c it remained intact, this shows useful labor that should be rewarded, sufficient pursuit, W as unreasonable finder, and RWA as not in NL. Therefore, O might better get possession of MUM RWA while W should likely get possession of CCC RWA.

2006 Student Answer #3:

Escape: Natural Liberty: O would argue that the art never returned to it's natural liberty because it was still contained in its own museums (Mullet). W would counter that NL as Mullet viewed it is not very applicable because the art cannot sustain itself.

Time/Distance: Courts have considered time/distance important to escape cases in that they want to protect the OO, provided that T/D is not too great (Manning, Albers). O might argue that the time of 3 years between the time of the art's escape and the time it is being demanded is not too long. First, because animals die after a period of time, losing their value. Unlike animals, art can conceivably last forever with precautions, so O would argue that the time is not as important as it is with animals. Therefore, since art can last so long, the time restraint is not as important. Also, the courts would be interested in protecting O's investment. The facts don't give a distance, but it too would not be as rigid a rule because it would be no problem to put the art on the plane and fly it back. On the other hand, it has been a few years since the art escaped. At some point, O would have to lose it. But when? Here, O only allowed it to go because it was in a civil war. Most importantly, art cannot move on its own, so the time/distance factor is not as relevant because its purpose is party to gauge the chance at return or capture by OO.

Abandonment:  In Mullet, the court cited Blackstone for backing that abandoning an animal is losing its property rights (though court decided case on return to NQ. Here, like in Albers, O was forced to abandon any pursuit it had in mind because it was in the midst of a war. So it was done by compulsion, and they therefore should not be punished for that. On the other hand, it could be seen that they abandoned the art before W came and took it because the museums had been closed, and it doesn't seem like O was taking any special measures to protect the art. To that end, it seemed to be pretty easy for W to come in and secure the art.

Marking:  The courts in escape cases used markings to identify the animal and to test finder’s knowledge of it is was potentially another's property (Albers, Taber). It's pretty obvious that there the markings were there and sufficient to show ownership and give notice. W knew the art has once belonged to O. The courts have an interest in protecting OO investment by not allowing a finder to simply swoop in and take property. However, it's a little different here because W was not looking to make a quick buck or commit fraud, they were looking out for the a property itself's best interest. But now that the war is over, the art is somewhat akin to an elephant in a cornfield because it is not native the museums it's now in. On the other hand, prior to this problem, some of this art was already in museums in Europe and America, so it's not quite so different.

Labor:  Courts look to protect investment, time, and labor (Albers). O was the one who originally had these artifacts and had most of the museums with them in it. It might be beneficial to have them be kept in the their "native" land. O had kept the art for an unknown amount of years and only abandoned them by compulsion. It seems unfair to allow a finder to swoop in and keep the art for their own benefit for countless number of years into the future for finding them. On the other hand, W did use more effective labor to get the art, and even lost some people's lives in doing so. Of course, O lost more in its civil war. But at the time W took the art, O was not even using it; its museums were closed, and the art was benefiting no one. Perhaps W should be rewarded for saving this art from destruction, as the facts state that there was widespread looting. Indeed, one of the museums was destroyed by hostile fire, so if W had not acted, the art would have been lost. there is an interest in rewarding the fortunate finder over the negligent owner (Mullet).

Okay to Take, But Now Return: In Kesler, the court ruled that it was not unlawful for an escaped fox that had wandered onto someone's property and posed a threat to that property, to be shot and killed. However, it also ruled that the value of the fox's pelt killed should be given to OO. Perhaps that is the best option in this case. W, seeing an imminent danger for the artifacts amongst a civil war and rampant looting, went out and protected that art. In both cases, if the parties were not to take action against another's property, further property destruction would take place. Only one of the museums was ultimately destroyed though, so maybe this was not the best judgment, especially considering that the security situation around both museums were different. On the other hand, with priceless works of art, it is probably better to err on the side of saving that art.

Outcome:  The art would be returned to O. In only one of the animals cases did the finder get to keep it, and that was Mullet, where the sea lion had regained its NL after escaping and being gone for a long time. In addition, the finder was not aware that the animal was previously someone's property. Like Albers, O only abandoned the art by compulsion of the war. Like Taber and Bartlett, there was clear notice as to who owned the art. They were unique and there was no question of if they belonged to another. Like Kesler, W should not be punished for their actions, as they were necessary to preservation of property. But like that case, the art should now be returned.

2007:  Fact Pattern L (Uninhabited Island) (Posted Separately)

2008:  Fact Pattern M (Digitally Encoded Smells)
Professor’s Comments: 

(A) Overview:  This was a frustrating question to grade.  I tried very hard to signal in the wording of the question that Dispute A was a first possession issue and Dispute B was an escape issue, but many students discussed both sets of cases in analyzing one or both disputes.  I gave little or no credit for arguments that fell into the wrong category.  Perhaps as a result, there was an unusually wide spread in the number of relevant points made.  The median raw score was 84.5, the high was 142, and the low was a scary 22.



Another grading difficulty—how to fit custom into the two dispute framework--was my own fault. Although a few points about the custom arose only in the context of one of the disputes, you really could usefully discuss its validity under either.  As a result, some people discussed custom primarily under Dispute A, some primarily under B and some under both.  I decided to evaluate the students’ discussions of custom essentially as an equally weighted third major issue regardless of where in the answer I found them. 

(B) General Exam Technique Issues:

· If the fact pattern includeas a custom, remember that you must separately discuss the result if the custom does apply and the result if it doesn’t.  Many students assumed in Dispute A that the custom would apply.

· Read carefully to determine what you are asked to do.  Questions I and II ask about property in DIs, not property in scents generally

· When you employ factors from the animals cases as metaphors or by analogy, explain what you are doing carefully.   Many students claimed (without explanation) that posting a DI on the internet was “mortal wounding” or that, when OO could not post their DI due to computer problems, that it returned to natural liberty.  Neither of these seem very good analogies to me.  Also, don’t feel the need to try to use every factor, no matter how big a stretch it is.  Many students spent lots of time in Dispute A on mortal wounds and deprivation of NL when actual possession and power/control were much easier to apply to the facts.

· If you rely on a dissenting opinion, briefly explain why you are doing so.  In ordinary circumstances, dissents are weak precedent.

· Remember that the actual customs of the whaling industry are facts, not law.  You can’t use them as precedent as though they were legal rules 

· Multiple topics in one paragraph:  You can save time by discussing related & overlapping topics together (e.g., “marking/finder’s knowledge” or “labor/protect industry”).  On the other hand, if you write a long paragraph that meanders through several subjects that are not very related, putting all the subjects together in the heading (e.g., “mortal wound/labor/maintain control/Rose”) only calls further attention to the problem.  Try instead to break the paragraph up into smaller units, each with a single topic and heading.

(C) OO v. CS: First Possession w/o Custom (Dispute A)


(1) Structure of the Dispute



(a) Standard First-in-Time 1st Possession Problem




i) Property goes to first to do what?




ii) Here several options:  First to:





A) Create formula





B) Perfect formula (end of testing)

C) Notify public (press conference).  Note that this creates problems of how close to a final product must a company be in order for the announcement to be valid).





D) Post DI online.



(b) Not an Escape Problem




i) OO never loses control of formula in way outsiders can get at it




ii) CS not finding anything or taking anything from OO




iii) Like a long  hunt where both parties unaware of the other until the end


(2) 
Most Useful Topics for Discussion

(a) Actual Possession:  OO will sensibly argue that as soon as they create a marketable version of a scent, they have actual corporal possession, which always equals property rights.  If you want to argue that asctual possession doesn’t occur until later in the process (press conference or posting) you need to explain why.  The fact that posting is the key event for purposes of the custom doesn’t make it the key event under Pierson/Liesner/Shaw.  

(b) Labor/Industry:  OO and CS engaged in nearly identical labor and neither relied at all on the other.  OO was first at every stage but the last.  Room for some interesting discussion about how the choice of which step creates property rights might affect future labor and investment and/or the development of the industry.  

(c) Certainty:  Because they are public, the press conference and the posting are easier to prove than the other possibilities, although using the press conference may drag in uncertainty about how close to completion the company must be for the press conference to “count.”  Also, companies probably keep good internal records that would enable them easily to prove when the program was completed.



(d) Liesner Tests:  It would seem to me that once OO had completed the program, the various tests from Liesner would all be met.  Having the program available to use whenever you wanted would seem to constitute power and control over it and could be viewed as a deprivation of NL (whch would mean the scent existing in the air without being tied down into a reproduceable form).  Once you have the program, it is unlikely to escape.  Even the computer virus that prevented OO from posting did not take away it’s ability to access the program itself.  Many students said that only posting met these tests, but that seemed to me like saying that you haven’t really captured a raccoon until you are wearing on your head as a cap.  I rewarded students who explained the connection between posting and the tests; many students didn’t.


(3) More Problematic Topics



(a) Notice/Marking:  Pierson/Liesner/Shaw do not explicitly make notice part of their analysis.  Actual possession doesn’t require notice to outsiders; if you shoot a fox and take the body home, surely it is yours even if nobody else knows about it.  More importantly, Pierson wins, even though he has notice of Post’s hunt. Wanie loses, even though he probably did not have notice of the Liesners’ claims until after he had taken the wolf home.  Notice is mentioned in Shaw, but the court doesn’t focus at all on whether the net provided sufficient notice to Shaw and Thomas. Instead, the court refers to notice as part of an explanation of what it means to “maintain control.”  Thus, if you want to use notice or marking in a first possession case, you probably need to tie them to control and you certainly need to explain why you think they’re relevant.



(b) Mortal Wounding:  It is not clear to me why any of the relevant stages of development is equivalent to mortal wounding.  Many students used this factor in places where actual possession porobably made more sense.



(c) Bad Faith/Bad Finder: This is an odd case to raise this issue. First, it is the escape cases, not the first possession cases that use this concept; Pierson explicitly says it is irrelevant.  Second, SC did not in any way rely on OO’s work and didn’t even know how far along OO was until they themselves had expoended enormous amounts of labor and were just a few days from posting.  Third, under the existing custom, CS was entitled to do what they did. 

(D) OO v. FF (DOG) Escape Without Custom (Dispute B)


(1) Structure of the Dispute



(a) Escape case (Unsubtle Hint: the parties are OO and. FF)




i) Instructions say OO has initial right to coffee scents
ii) No reason to think DOG invention of machine gives him rights to all subsequent DIs (would be like inventor of CD player getting rights to music)



(b) Most students viewed as easy case for OO, but three complicating factors:

 


i) Reverse engineering might be different than merely copying 




ii) FF is selling a new product (compound DI), not just a coffee DI

iii) OO would still have exclusive rights to coffee-only DIs even if FF allowed to sell compound DI


(2) Escape Factors

(a) Marking/FK:  Appears strong for OO b/c DOG purchased & used OO’s DI, and formula itself operates as mark, but arguably the mark & FK only extend to trying to resell the coffee scent, not the new product. 

(b) Natural Liberty:  Can you say that playing the DI and making the scent returns it to NL, where anyone is free to figure out how to make it?  Masybe OK so long as you don’t try to market the coffee scent itself? 

(c)
Abandonment/Pursuit:  Selling the DI surely isn’t abandonment of OO’s rights (maybe abandonment by compulsion?)  We don’t have info on what kind of pursuit or protection of its rights OO employed.

(d) Labor/Industry/(Taming):  Normally worry about O’s labor because of concern with protecting investment (e.g., Ghen, Albers).  Here, maybe making compound scent OK b/c OO still gets to reap reward of exclusive rights to coffee DIs.  Even though F’s labor is not explicitly rewarded in the ACs, DOG did put in labor reverse engineering the DI and then creating the new compound scent.  Perhaps you could argue that OO has sufficient reward already for his labor and doesn’t need to block FF from getting its own reward.  One clever student suggested that OO could be seen as having tamed the coffee scent by making the DI, but that FF’s act was like training the animal to do entirely different tricks.



(e) Minor Factors

i) Time:  Time is clearly short here, which helps OO, but not clear how important that will be when FF is arguing DOG has made something new.

ii) Distance: Not clear why distance matters where the formula “escaped” via elec. transmissions




iii) Animus Rev. Not clear what this would mean here.

(C) Custom: 


(1) Does it Apply?



(a) Dispute A: Clearly applies. 

(b) Dispute B:  Could argue no.  Different from normal use of custom b/c DOG arguably not interfering with exclusive rights to a well-known scent 


(2) Should Custom be Treated as Law Under Swift/Ghen
(a) Outsiders likely? Many students argued no, because of the technical expertise and large investments involved. However, a person with computer skills and access to a bloodhound probably could create DIs pretty easily (although not necessarily ones that would be popular).  Indeed, one can imagine every 13-year old geek in the country trying to make fecal smells to upset their parents and teachers. Regarding Dispute B, some students reasonably argued that DOG himself might be considered an outside b/c he was out of the industry for a long time and was not part of the development of the custom.

(b) Certainty/Limit Disputes:  Because it might well be unclear under the Acs where in the chain of events first possession occurs, the custom might be seen as providing needed certainty.  It also might be easier to prove the date of first posting than the date the formula was finalized.  However, with regard to Dispute B, an attempt to extend the custom to include compound smells might not be very certain because of fights about, e.g., how important to the compound scent the coffee smell would have to be before the custom kicked in. 

(c) Used by industry for a long time/reliance? Used from the beginning of the industry, but less than 10 years, and it’s not clear how much the industry players rely on the existence of the custom.  Certainly, they could not have relied on the custom covering compound scents, which just were invented.

(d) Necessary for industry to operate. Unclear. Lots of fashion-based industries (perfume; clothing design) operate w/o IP protection. 



(e) Reasonable?:  

(i) Dispute A:  In addition to providing some certainty, the custom probably helps provide a healthy return on investment for the winners of the races, but there are at least two significant problems:

A) Custom prevents competition amiong different versions of the same type of smell.  As with real coffee, different consumers probably prefer different coffee scents.  More open competition would probably result in more choices and lower prices for consumers.

B) Custom can leave a player like OO with no return on substantial investment based on the random chance of being hit by a computer virus at the wrong time.  Although OO might have taken better care of their IT systems, the custom administers an awfully harsh punishment in this case.




(ii) Dispute B:  Room for a significant discussion about whether extending the custom to compound smells is reasonable.  Probably would incorporate notice, labor and certainty arguments already discussed.

2008 Student Answer #1 (Whole Answer):.  This answer is quite strong on both Dispute A and Dispute B with strong two-sided discussions of several key issues, although some metaphors could be explained more clearly.  It is a little less strong on custom because of the lack of two-sided analysis on any one issue .  The short paragraphs at the end of the discussion of each dispute are good examples of how to use conclusions effectively.

Dispute A: This is first possession dispute b/w OO and CS. When determining F.P, it is not a comparison of efforts by the parties, but rather a sequential assesment of who successfully establishes property rights.

Custom: There is evidence of a custom and it applies to this situation, therefore a court should consider using it as a rule baed on the following: 1.) reasonableness and fairness; 2.) length of time in use (not as relevant b/c new industry); 3.) relevant audience. In this case, the custom seems fair b/c it awards property rights based on first-in-time--whoever posts a workable version first. It also promotes certainty and encourages successful and useful development of products and attempts to eliminate the potential for false or pre-mature claims by requiring a workable version. The relevant audience is an isolated industry confined by those who have access to the specific DI technology. This is imp. b/c it reduces the chances of an outsider being under control of the custom w/o any actual knowledge of the custom; promotes certainty and fairness of application.  Additionally, all of the parties in this case are members of the isolated industry and familiar w/the custom, so it would be fair to apply it. If the court adopts the custom as rule, property rights in coffee would go to CS b/c they were the first post a workable version online. The court may choose not to accept the custom as rule where policy concerns about rewarding the actual first creator come into play as in this case where OO  developed a coffee formula first yet was unable to post it in time b/c of an external issue (comp virus). While the custom does promote clarity and certainty, it does not take into consideration specifics of the case and may not be the most fair rule to encourage new developements in the DI industry. The custom also doesn't encourage marketplace competition, which may dilute the quality of products. The first-to-post standard also does not guarantee that the best version of the smell is available to the consumers, only that a single workable version is available. 

If the court chooses not to adopt custom as rule...

First in time: OO will claim that they created a formula for coffee first. CS will counter that they released a coffee scent first to the public. OO will counter that they held their press conference before CS even finished testing their formula. CS: counter that the press conference doesn’t matter b/c the claim w/o a workable, public product is hot pursuit and not sufficient for possession (Pierson). 

Mortal Wound/Trap: A mortal wound is very clear signal of control and possession. In this case, the mortal wound of a smell could be the reduction of an abstract smell to a tangible formula that can be accessed and released at will of its controller. OO will claim they should get property rights in coffee b/c their mortal wound was the creation of the coffee formula. CS will claims that the creation of a coffee formula is like a shot, but is not necessarily a mortal wound. The creation of a formula is pursuit and pursuit is not enough (Pierson). OO will claim that by creating a formula control is practically inevitable. CS will claim that certain control is not established until the formula is workable and posted online. OO will claim that the posting online is merely a final blow (Liesner) and that whoever creates a workable formula first, as evidenced by focus groups and press conferences, has actually delivered the mortal wound. CS will argue that while a press conference is a public signal, it is not a strong enough signal to establish possession and that only posting a workable version online that the public can actually purchase and use is the strongest signal (Rose). The policy is to encourage complete formulas and successful labor and the court may side w/the public's access as  being the strongest signal and mortal wound b/c it is certain, as opposed to a public announcement which is open to fraud. 

Control: CS will argue that OO did not have certain control over coffee b/c OO was not able present their formula in a workable version to the public when the virus interfered therefore escape was probable. OO will argue that they were still in possession of their coffee formula even though it wasn't presented to the public. CS will argue that OO couldn't access their formula at will therefore OO did not establish control (Shaw). OO: escape of their formula was improbable and they continued the pursuit of their formula after the mortal wound of creating it and posted it only a day after CS (Liesner). 

Conclusion:  The court will probably choose to side w/OO b/c OO did give a clear public signal of possession of a coffee formula (press con.), and OO did have an actual workable coffee smell in its control. The court will want to encourage production of more scents and punishing a scent developer for an interfernece out of their control (virus), discourages developement of new scents. OTOH, the posting of the scent for sale to the public is a very clear signal that would not require the courts to evaluate on a case-by-case basis the interference of comp. viruses (companies should be diligent in protecting their computers and resources). 

Dispute B: Assuming OO has First Poss of coffee, did it escape so that DOG can use it?  If the court adopts custom as rule, then DOG has to pay OO for use of coffee, esp. since it is the same exact formula. If the court chooses not to adopt custom...

Finder's Knowledge./Marking: F.'s Know. is an essential factor when the property at issue is part of a valuable industry b/c it helps determine whether someone w/industry knowledge is appropriating and profiting fm. an industry member's investment and labor. Markings also indentify property as either owned by another to the F, or as indentification for the Orig Owner. The marking in this case is the name of the scent since it is an accepted industry way of indentifying the scents (like a tattoo w/registration number in Albers). The formula also constitutes a marking, esp. in instances of dispute although it is not widely used as a marking b/c of custom not to develop competing formulas. OO will argue that DOG is clearly an industry insider (he founded it!) and therefore he knew coffee belonged to OO. DOG: the scent he is selling is a compilation scent entitled "Sunday Morning" and not OO's "coffee". OO: Considering DOG purchased the coffee scent online (assuming online=OO's web site or web site w/attribution to OO's development of the scent/distributer), he was not only able to indentify the scent by its marking/name as belonging to OO, but he knew exactly from whose property coffee came (OO's web site).

Nat. Lib.: OO: The coffee scent was not at Nat Lib b/c DOG had to purchase it online (assuming fm. OO's web site/distributer) and DOG didn’t just find the coffee scent wafting through the air. DOG: will counter that the coffee scent was at nat. lib. b/c he was able to indentify the fomula components just by smelling it and then re-create it therefore demonstrating control over the coffee scent. OO: counters it doesn't matter that DOG can control and re-create the scent (compare Kesler F allowed to kill fox just not keep it), b/c DOG took the scent out of OO's trap/web site (Shaw).  We need more info as to whether OO actually objected to DOG’s use of the coffee scent or even realized that DOG used their exact "coffee" formula in creating his "Sun Morning" scent. This info will speak to OO's diligence in maintaining their property and would add to a time/distance/abandonment argument. If OO never claimed coffee or waited too long, DOG would have a solid case for abandonment or Nat. Lib.

Conclusion:  The court may side for DOG b/c his compliation scent is not in direct competition w/coffee. Also, competition can be good b/c it encourages better products and consumer satisfaction. Allowing DOG to use coffee would also promote the development of new tech. OTOH, the court may require DOG to give coffee back to OO b/c they established rights in coffee and maintained control over it.  

2008 Student Answer #2 (Whole Answer):  This answer is quite strong on custom and Dispute B and pretty good on Dispute A.  The raw score was the second highest in the class.  Like the first model answer, this answer uses brief conclusions well.

Dispute A (1st Possession):   Custom: should be evaluated based on fairness, reliance, certainty and reasonableness to determine whether or not it should be given the force of law. (Ghen, Swift)  This custom is fair bc both OO and CS were members of the industry and as such were both aware of the custom.  Members of the industry rely on the custom bc it prevents duplicative investment and allows members of the industry to plan their DI development accordingly.  The custom provides certainty bc it provides for a clear, instantaneous resolution of disputes which avoids lengthy and costly legal battles. However the custom is not as necessary as it was in Swift to prevent quarrels that could lead to violence bc this is business rather than a dispute btw whalers in the middle of an ocean w/ harpoons.  Similar to Ghen, this appears to be a situation that common law could resolve, even if custom is ultimately given the force of law bc the situation is likely to occur multiple times w/ similar enough sets of facts so a common law rule could be found- so custom might not be as neccessary for certtainty.  In general this custom appears reasonable bc all of the relevant parties, members of a specific industry, similar to whaling appear to be familiar w/ the custom.  


OO however will argue that the meaning of the custom should be applied rather than its strict intepretation- the custom is meant to provide clear notice to prevent other members of the industry from continuing duplicative investment and from allowing for price wars on equivalent products, by holding a press conference OO served the purpose and was unable to fully comply only bc of circumstances beyond its control.  CS will argue that bc the custom satsifies the factors above it should be applied based on a strict intepretation of the custom which would give CS rights in the coffee DI.  Bc Court's tend to prefer to follow stirct intepretations when their meaning is clear, CS will probably win on custom.

ASSUMING CS DOES NOT WIN ON CUSTOM AND 1ST POSS IS STILL IN DISPUTE

So in control that actual possession practically inevitable (Liesner)/mortal wound (Pierson, Liesner): Actual possession in this case would be the DI being salable [MAF: because….].  OO argues that bc they were the 1st to completely develop the coffee DI to the point of marketability, they had it so in their control that actual possession was practically inevitable, and thus should not be divested of their rights to it merely bc of circumstances beyond their control.  They will point to the press conference as a demonstration of their control and the practical inevitability of actual possession.  CS will argue that they should be awarded rights to coffee bc they were the 1st to make it marketable by posting it on the internet.  Even if they are viewed as being the equivalent to the interloper in Pierson, they did nothing wrong by taking advantage of a unique situation which had a fortutitous result.  OO will respond that CS is more like the killer in Liesner who interfered w/ the pursuit of a mortally wounded wolf and took it as his own bc OO was the 1st to make coffee salable as evidenced by the press conference and that CS simply took advantage of the situation of their virus problem by working around the clock to beat them to posting it on the internet.  A ct will likely conclude that by holding the press conference it demonstrated control of the coffee DI 1st, even though it was unable to get it controlled by putting it on the internet 1st as CS did.  As evidenced in Shaw, cts don't want to be overly technical in making their decision so the press conference probably demonstrates sufficient control that it would have been 1st to put it on the internet if not for the virus (practically inevitable).

Efficient labor/clear act: Cts tend to reward efficient labor(results) that is signaled by a clear act, rather than merely rewarding effort ie mortal wounding over pursuit (Pierson, Shaw, liesner).  Efficient labor usually acts as a clear act however, a clear act must be communicated to the relevant audience (Rose).  There is no dispute that both OO and CS worked towards a coffee DI, however successful results are rewarded- as such OO argues that it completed development of the coffee DI 1st and demonstrated it to the relevant audience by holding a press conference so it is entitled to property rights in coffee.  CS responds that the industry custom serves as the definition of what constitutes a clear act, even if the custom does not have the force of law, placing the new DI on the internet.  Allowing other clear acts to be used would lead to confusion and additional disputes regarding who developed a DI 1st bc the clear acts could not be compared against each other as easily to determine who completed the development 1st.  Bc OO achieved the desired result of developing the coffee DI 1st a court will likely protect their labor over that of CS bc it was slightly more efficient.

Conclusion:  Assuming that the custom is not strictly enforced, OO appears to have a strong case to obtain property rights in the coffee DI bc it developed it 1st and held its press conference before CS had completed its coffee DI, so it is less important that OO was 2nd to post the coffee DI on the internet bc of circumstances beyond its control (rather than its own laziness).

Dispute B (Escape):  Custom: DOG argues that the custom in inapplicable to the facts of his case bc he was not creating a new coffee DI but rather creating a new DI that included a coffee scent as well as other scents, so it should be treated as a new DI rather than another coffee DI.  OO responds that bc it contains OO's coffee DI the custom is applicable, the custom applies to all uses of the scent in new DI's.


Assuming that the custom is applicable, it should be evaluated as above to determine whether or not it should be given the force of law. (Ghen, Swift).  While at the time that DOG created SM he was not technically in the industry bc he had yet to create FF however, given that he created Bloodhound he had access to the industry and can fairly be held to be responsible for knowledge of their customs bc even if he didn't know he could have found out.  OO as a member of the industry seeking to enforce custom clearly knows the custom.  The DI industry relies on the custom bc it provides protection for DI developers that their product will not be misappropriated and that they can reap the rewards of their investment, rather than being undercut by a copier.  Certainty provides for disputes to be resolved easily in a relatively clean manner avoiding the potential unknowns of common law in a complex area such as DI's.  The custom appears to be reasonable bc it allows for the industry to function bc it protects the labor and ingenuity of successful DI creators and the relevant parties are aware of it.  DOG will argue that the custom is unreasonable bc it hampers further development to improve existing DI's.  OO argues that such protection is necessary for the industry to survive bc there is no other way to protect the investment of DI creators.  DOG's best arguement is that the custom is inapplicable bc he is creating a combination of multiple scents rather than a new coffee scent, if the ct finds that the custom applies, OO has a fairly strong case bc its coffee DI is used in DOG's DI.

ASSUMING THAT THE CUSTOM DOES NOT APPLY

Protect Labor/Industry: Cts tend to go to great lengths to protect industry and their labor and investment (Albers, Taber, Bartlett, Ghen)  OO will argue that they did all of the hard work in creating the coffee DI, which the entire industry spent yrs working on.  As a result, OO should be protected against appropriation from a finder.  DOG will respond that he did not create a new coffee DI, so he did not do anything to impair the market value of OO's labor and investment by using their coffee DI in his new DI, SM which is a combination of several scents that are distinctly different from coffee.  Bc DOG did not simply create a coffee DI, he does not see why OO should be given protection.  The resolution of this factor will likely come down to how far this exception could be stretched to harm the DI industry.  Bc it appears to be a fairly narrow exception of creating distinct derivitive scents DOG has a strong argument that there is no need to protect OO's labor and investmennt.

Abandonment/Natural Liberty: An OO who abandons his property loses property rights in it MULLETT.  When the property does not obtain Natural liberty the OO is not divested of property rights.  MULLETT.  DOG will start by arguing that by posting the DI online OO abandoned his rights to it.  OO will respond that it put the DI up for sale so it is clearly not abandonment which takes a clear affirmative act by the OO.  DOG will then argue that even if the coffee DI was not abandoned, it had regained natural liberty when it was put online bc it was available for the taking by all who chose to purchase it.  OO will again respond by pointing the the fact that it was available for purchase, OO was allowing ppl to purchase the scent for their own use, not to be purchased by a competitor to be recreated against it.  OO will argue that bc natural liberty refers to the property being free to follow the bent of its natural inclination, when the coffee DI remained exactly where OO left it- on the internet available for sale, it could not have regained natural liberty.  OO appears to have the stronger argument bc OO had control of the coffee DI the entire time by having it available for sale.

Marking/Finder's Knowledge:  Cts tend to punish finders who are aware they are taking the property of another, especially when they are members of the same industry.  (Albers, Taber, Bartlett)  DOG knew that the coffee DI belonged to OO bc he purchased it from OO online.  This is as clear a mark as there is, direct purchase- even clearer than the tattoo in Albers or the bomblance in Ghen.

Conclusion:  B/c original owners tend to retain property rights when their escaped property does not regain natural liberty and have an even stronger claim when the finder knows that the property has an owner, OO will likely retain its property rights in the coffee DI aslong as the ct believes that SM is close enough to the coffee DI merely bc it includes the coffee DI.  DOG's best argument is that it is merely a part of it, and thus it is not as if he created a competing coffee DI.  Even though DOG does not create another coffee DI, a ct is likely to be concerned w/ the DI being used in competing DI even if it is only a small part of that DI.

2008 Student Answer #3 (Dispute A Only):  I thought this was the best discussion in the class of the non-custom issues in Dispute A . There is a little bit of repetition, but there area lot of good ideas here and a nice concluding paragraph. Only major omission is no discussion of certainty.

Natural liberty: 
For scents, at least in 2020, it seems that NL refers to the time before the scent is claimed by one corporation or the next.  The scent has an unknown composition and the corps. can't figure out how to "capture" it and then market it as their own.  For OO, when they came up with the formula that they liked and began testing with focus groups, they had substantially deprived the scent of its NL because they were now in control, and were even able to show the scent to other people (much like showing a dog at a dog show). In a sense, the focus group is the leash upon which the OO is walking his scent.  OTOH, CS will argue that the development of a formula and the testing with focus groups was much more like pursuit, "hot pursuit" at best.  Because the product was still in the testing stages, escape was not inevitable. Liesner. Shaw. 

Power and control:  OO will argue that by holding focus group tests and the announcement, they were in sufficient control of their scent formula, and that it was in their physical possession.  CS will argue that they were not in sufficient control of their scent because if they were, they would have been able to upload it to the internet at a quicker rate instead of being forced to wait due to technical difficulties. CS will also argue that because they were able to upload THEIR scent combination, which was different from OOs, that they were in control of their scent, and should obtain property rights in it since OO never had control.

Mortal wound:  
OO will argue that by making the announcement to the public via press conference, they had mortally wounded the formula for coffee. They had mortally wounded it because now capture WAS practically inevitable because they were so very close to marketing the formula online.  Liesner. CS would argue that it was not a mortal wound, maybe a single wound at best.  Just because a press conference was held doesn't mean that product release was inevitable.  There are many times where a company has a press release, and then is forced to push the actual release date back for days/months/ even years.  Also, CS could push the argument further to say that it's false advertising to hold a press conference for a product that isn't totally done yet, but it seems unlikely that this argument is going to sway many people.

Labor:  
OO will argue that they started testing a possible formula before CS (they started in Jan and CS started in Feb) and had put in a substantial amount of effort before CS ultimately beat them to putting the DI up online.  In the ACs, the court seemed to reward those people that had put in the labor that resulted in success.  In Liesner it was the mortal wound, and in Shaw they wanted to punish the theives because they were going against labor.  Also, OO was successful because consumers believed that both versions clearly smelled like good coffee and what matters in terms of success is no only who can lay claim to the scent first, but also who the customers like.  In this case, OO will argue that because they put the labor in first, and because they were only disturbed in their plan by essentially an act of god, they shouldn't be punished by not having "enough" possession and the court should grant them the property rights. CS will argue that this is similar to Pierson in that OO might have been in pursuit with their dogs and their horses, but CS was the one who actually killed the scent by posting it online.  The court wants to reward EFFECTIVE labor, and OO's labor, while thorough, was not truly effective because they didn't win the "race", even if customers like the scent, because they liked CS's scent just as much.  CS might also argue that rewarding OO's labor would be like rewarding a fisherman who's net is overturned in a storm by paying him for every fish he "thought he would have had".

Notice/perfect net:  OO will argue that while their system is imperfect (look, technical difficulties before product release!), they still had sufficient control of their formula and the scent, and they had a reasonable exectation that they were going ot be first.  Also, the press conferences serves as notice to the world that there was no intent to abandon. Also, a press conference is usually fairly well broadcase, at the very least, within the industry to inform competitors, so it also follows that it was a clear signal to others that they had the coffee formula. Rose. Shaw.  However, CS will argue that one press conference doesn't give much notice to anyone, because you have to actually see the press conference and its quite possible that it was a very small cofnerence and very few people were atually made aware of OO's plans before they were able to post the scent.  Also, focus groups don't serve as notice because most people dont come out of focus groups and brag about whatever they've just smelled.  OO might also argue that because they were known in the industry as specializing in food scents, that CS should have known that they would be coming out with a coffee scent since it was popularly requested and people knew of OO's food speciality.  However, CS is likely to fire back with the argument that just because one specializes in something doesn't mean that they are limited to only that, or that they can limit other people in what they do so they remain specialists.  It would be like PC telling Mac that because they specialize in office programs, Mac isn't allowed to come up with any office programs ebcause everyone knows that PCs specialize in that. never going to happen.

General social policy:  The court, if ruling in favor of OO, would seemingly be ruling in favor of the "good guy", the one who tried really hard and just didn't make the deadline but had a really great excuse.  however, being that we live in a highly competitive society, ruling in favor of CS would be rewarding the guy who actually DID win, and OO seems to be a sore loser. Nobody likes a sore loser, but also, society might look at the fact that CS knew about the technical problems, and struggled to beat them anyway. Is this CS taking advantage of the situation in a positive way or a negative way? Do we want to reward people who make good on someone else's misfortune, or do we want to make sure that nie guys don't always finish last?

2008 Student Answer #4 (Dispute B Only):  I thought this was the best overall discussion of the non-custom issues in Dispute B, including nice two-sided work on marking, abandonment and labor.
Abandonment:  F.F. might claim that in essence, once the fragrance is released such that it can be reverse engingeered by scent alone, O.O. has abandoned it to the world at large; this seems like a weak argument at best though, because O.O. has to release the fragrance for it to be of any value, so at best this would be and abandonment by complusion and under albers property would still go to O.O.

Markings/ Finders knowledge:  The fragrance is clearly distinguishable as O.O.'s and F.F. knows it; that is the reasoin why they are using it in S.M scent. Based on this factor O.O.still has some claim over F.F.s fragrance.  FF clearly is a bad finder, but they might argue that they are not harming OO, that OO has exclusive rights to use the coffee fragrance by itself and so really all FF is doing is providing free advertising for the coffee scent by including it int heir sunday morning fragrance, after all who wouldn't like more coffee on sunday morning?  Still OO would argue that FF's unique insight into the machine is akin to insider knowledge, and that coupled with their bad faith in reverse engingeering the coffee scent, that FF should not be allowed to prosper from such actions.

Finder’s v. Original Owner’s labor:  OO put significant time and labor into developing the scent so if we seek to protect their investment, they should get some claim to SM scent.  If we seek to protect the industry, then still we should protect OO's claim to the cofffee scent used in SM; however, FF also put significant time and effort into developing SM, of which OO's coffee is only a small part. Also under the usage, OO has a monoploy over coffee scent and no one else can develop another, so FF really has no choice but to use it.  They also did not steal the scent; they engingeered it using their own talents, efforts and resources so they would argue that OO's contribution nominal at best and if we seek to protect the industry, and its development into this new arenas, OO should get NO claim over sunday morning

Conclusion:  If the court is concerned about punishing bad faith intrusions onto others property rights, and protecting honest labor, it would award some claim or royalty to OO; if the court were concerned primarily with the unfettered growth and development of the industry, it would award FF free and clear title to the SM fragrance.

2008 Student Answer #5 (Custom Only):  This was easily the most thorough and thoughtful discussion of the custom issues, with solid two-sided work on every topic I thought was significant, except whether the custom would apply to Dispute B. The fourth paragraph is particularly strong.

First, does the custom prevail in the industry? Ghen/Swift. It is widely known in the odor industry that the first to public the DI on the internet for a well known scent will have exclusive rights in the scent and others will not copy it or come up with competing versions. The industry is apperently small, and thus the modification to the common law to create exceptions for the odor industry won't be too severe or effect the overall coherency of the property law. The parties involved knew, or should have known the custom as practicioners in the industry where the custom prevailed. FF might argue that he was new to the industry but that does not excuse his ignorance. An author who fails to copyright his first book, or pagerizes is not given a free ride. Similarly, Ghen was not protected when he plead ignorance as he should have known, and was likely to come into contact with custom during his participation in the industry. FF's close affiliation with the industry (he invented the bloodhound) will probably lead the court to reject any pleas of ignorance. 

Does the custom further the goals of property?. Does it make it easier to reach the goals of property law? First, where the custom is important to the operation of the industry the court is more likely to adopt it. Bartlett/Ghen/Swift. It streamlines product production, allowing the recovery of research and design investments. Absent this, scent production might not be profitable. This also rewards useful labor by ensuring that the labor of inventing scents is awarded the profits that scent makes, and not subjected to piracy, copycats or competition which would erode the reward. That said, the custom may also hurt the industry, by encouraging inferior products by preventing consumers from a choice in which Coffee DI smells the most like coffee, or possibly from producing derivitive scents like FFs Sunday Morning. Since the custom has been used for some time, and allowed the industry to grow during its use, the court will likely defer to the industry’s judgement that the custom is good for the industry, and use it if the custom doesn't offend other judicial interests like administrability and justice. 

Certainty:  The custom is administrable and streamlines decision making because it is clear. The first to post on the internet is someting verifiable to the industry that puts others on notice to cease R and D of competing scents because they have been beaten out. Even if the difference is days or seconds it is something clear the court or industry can point to to resolve disputes. By hinging on something so clear and incontrovertable, the custom discourages litigation because the outcome is easy to predict: if you post, even seconds earlier, to the internet your DI, you have the exclusive rights to that scent. A counterargument is that "well known" is vague, and the question of derivative scents is left open. This may make the custom less administrable than it seems. Because the demand for scents largely arrises from peoples desire to smell well known familiar scents, the well known question is more clear than it seems, as most scents derived from natural inspiration will be well known. The derivitive scent question is more knotty. By including an amalgam of known scents it might not be original when those componants are seperately protected. Sunday morning is not so well known in its own right, rather its componants are well known. A counterargument is that that combination is so well known in American culture, that together they are unique scent when combined. Every scent is derivitive of the bloodhounds ingreedient scents, thus by replicating a culturally identifiable scent, Sunday Morning Breakfast, the scent is as unique as all the others protected, and no more derivative than popcorn or flowers. 

Does the custom promote equitable and just results? The court is unlikely to adopt the custom if it feels it replaces the common law with a less equitable substitute. Bartlett. The scent industry custom is functionally a way of measuring what constitutes first in time and providing notice. We can't use the company’s internal development of the scent as a marker because this doesn't provide notice to others to stop work and isn't independently verifiable, and thus is susceptible to fraud and tampering (claiming you came up with a scent you never did, or earlier than you did). The posting on the internet serves the dual purpose of providing notice to competitiors that the race has been won, discouraging waste by allowing companies to halt competitive R and D that won't be rewarded with profits, and is independently verifiable because it is in an open forum accessable to all companies. First in time typically comports with our notions of justice as we want to reward speedy development and quick placement of products as useful labor, products held in company vaults or storerooms and not on the market don't generate profits and can't be enjoyed by the public. Slow inneficient R and D uses up resources that could be spread around if R and D was speedy, allowing more diverse products to reach store shelves. Allowing the company that works the most efficiently and produces the products the fastest to enjoy exclusive rights allows them to recoup the R and D expenditures which will likely be higher than those expended by their slower competitors. If a company can accomplish speed on the cheap, this is even more efficient, and thus should be rewarded. One nagging concern is that companies might (a) produce scents that only vaguely smell like the well known smell they get exclusive ownership, and (b) might not be the best, most accurate  version of the smell, but competition or other formulas won't be possible because the company has exclusive rights. This is concerning. The market might still be able to solve this, even in the presence of mini-monopoly on certain scents becasue people won't buy scents called Popcorn that actaully smell like socks. Companies will have an incentive to improve the smells for the scents they have exclusive rights over, and can do this becasue its the "well known scent" they have rights over, unrelated to the DI that aren't protected. If a scent was entirely unlike its intended target, the custom’s "workable" language might create an opening for competition, though this interpretation might tradeoff with administrabiliuty and clarity. 

If the court uses the custom, who will prevail OO or CS? According to the custom CS would likely prevail over OO because CS posted first. OO might argue that they developed the scent first but this is ultimately not enough under the terms of the custom. OO might argue they did all they could to post, but were stopped by a virus, functionally having to abandon by compulsion, which should be protected. Ghen//Taber/Bartlett. CS would likely respond that OO is responsible for protecting their computers from viruses in an industry where internet access and posting plays such a pivitol role. Being virus free is useful labor in its own right as viruses decrease productivity, and carelessly allowing infection is how viruses spread to more computers. The court is likely to use the custom in this case because it is the industry standard, all parties knew and attempted to follow the custom, and the custom is reasonable, administerable, equittable, and essential to the industry. 

2009:  Fact Pattern N (Tribal Folklore)
Professor’s Comments:  
A.  Generally:  I was pleased that there were an unusual number of strong answers to this question.  The number of checkmarks is indicated on the top of the first page of your answer to this question.  The median number of checks was 70.5 and the mean was 76.5.  Three students, including Models #2 and #3, had over 150 checks.  Two students had fewer than 30.


1.  Structure of the Problem:  I designed this problem to test escape and custom issues.  About one third of the available points were from the custom analysis, although you could do fairly well even if almost all your points came from escape.  I gave more credit to students who recognized some of the differences in the likely legal treatment of the two stories.  Although I didn’t notice this until students pointed it out, the case most closely paralleling the problem (especially the Aybar/Widow/Wager issues) is probably White, because the tribe believed they had successfully contained the stories, but there were leaks that were not immediately apparent.


The tribe created the stories and had exclusive possession for centuries, so I saw no first possession issue.  Moreover, the question asked if the tribes had “retained” property rights, not whether they had “acquired” them and I called the parties O and FF.  However, I gave some some points for first possession analysis that also would be relevant for escape (especially re O’s labor).  


2. Common Problems: Mostly the usual suspects:

· Not reading the problem carefully

· Misreading or overstaing the cases

· Using animals factors without explaining your metaphors

· Making policy arguments untied to the cases or the relevant doctrine

· Mingling custom analysis with escape analysis. (Either the court will treat the custom as law, and it controls, or it will reject it and proceed to use the animals cases by themselves).

· Using arguments from first possession cases in the context of escape.  E.g., by definition, the owner doesn’t have “to make escape practically impossible” or “to maintain control” to win an escape case.

· Discussing the finder’s labor or notice by the finder without explaining why they are relevant (the cases don’t address these issues).

· Treating Bran-Dan and Aybar’s Widow as “finders.”  Manning (Brown), Mullett (fisherman) and Albers (trapper) all involve somebody finding the animal and turning it over to the ultimate defendant.  The courts in all three cases treat the defendant as the “finder” and not the intermediary.

B.  Custom: 


1.  Generally:  The custom here gave a studio movie rights to all of a tribe’s stories if it published and adhered to a UFPP (quite a few students misread the problem and thought the studios only got rigts to one story per UFPP).



a. The Twist:  I thought the movie industry custom here raised some interesting issues because, unlike the customs in the whaling industry and in most prior exam questions, it developed in the finders’ industry, not the OOs’ and the OOs don’t even have to give permission (if the studios use recognized experts from outside the tribe).  These points provided some pretty good arguments that a court should reject the custom (see below).  However, you should have recognized that the custom does benefit the OOs to some extent by helping to protect the integrity of tribal folklore, which was hard to achieve before the UFPPs because there were no intellectual property rights in the folklore. Moreover, the movie studios only get movie rights; the tribes retain the use of the stories themselves and any other rights to the stories that are recognized.  Thus, a court might decide that the benefits of the custom outweigh any harms to the tribe.



b.  FF’s Compliance:  Many students wasted time arguing that FF was not in compliance with the UFPP.  The problem explicitly says otherwise. Moreover, you know B-D was working on both scripts. FF might also have hired outside experts on Solomon 



c. “Custom” of Tribe re Not Revealing Stories:  Many students treated the Nizios’ practice of keeping the stories from outsiders as a “custom” and ran it through the Swift/Ghen analysis along with (or instead of) the movie industry custom.  I gave a little bit of credit for good analysis along this line, but I don’t really think it is a real legal issue.  This custom is more similar to the actions of individuals like Mrs. Mitcherson or Albers generally trying to keep their animals caged up all the time than to the customs in the whaling cases that were designed to resolve disputes between separate businesses engaged in an industry.  That the tribe has a “custom” of preventing the stories from escaping really doesn’t tell you what to do when a story does escape.


2.  Swift/Ghen Factors



a.  Use by & Importance to Industry (see all three models):

· Used by all in industry for 20+ yrs (in movie industry, that’s a long time)

· Helps industry by protecting investment in authenticity, but isn’t necessary to survival of industry (studios surely can make movies w/o custom).  

· 1st model cleverly argues custom may be more “necessary” for sub-industry of folklore movies.



b. Outsiders Affected (see all three models):

· Some tribes (not O) negotiated terms of UFPP, but didn’t agree to custom

· Tribes have no say in who gets rights, are not guaranteed payment, and may not find even find out about till after movies already made.

· Custom benefits tribes some b/c movie rights contingent on some commitment to integrity

· Maybe communication/understanding issues like “aliens-buying-sunshine” hypo in class, but you shouldn’t assume Nizios are naïve or stupid 

· Outsiders can be bound by custom under Ghen.  Helpful to compare problem to facts of Ghen to see if appropriate to follow  (See Models #2 & #3)



c. Certainty/Prevent Quarrels  (See Models #1 & #3):

· W/o custom, no intellectual property rights = free-for-all

· Custom provides clear rule among movie studios; publishing UFPPs provides notice.

· Custom also provides clear rule for disputes between studios and tribes, but not always good notice to tribes and lack of authorization may yield litigation despite bright-line rule.



d. Reasonableness (See all three models):  

· Protects investments and rewards labor of movie studios, although exclusive rights over all a tribe’s stories might be an unnecessarily large benefit.

· Protects integrity of tribal folklore.  Harm to tribes unclear; doesn’t prevent tribes from continuing to use the stories.  However, can remove secrecy without tribe’s permission, doesn’t pay tribes directly, and prevents tribe from negotiating separate deals for different stories.  Also may encourage studios to take advantage of greedy or naïve individuals at the expense of the tribe. 

C.  Escape:


1.  Labor/Industry/Taming  


a. Aspects of O’s Labor:

· Clearly reasonable to reward teaching/learning/performing stories

· Less clear that you need to reward creation.  By definition, folklore created a long time ago, so present rewards won’t yield more of it. (See Model #1)

· I gave some credit for discussions of labor addressing O’s acts to keep control of the stories, although this is not a major part of the escape cases. (See discussion of negligence under Abandonment below)

· Could treat O’s religion/culture as an “industry” worth protecting.  (See Model #2)

b. Taming:  

· Maybe “taming” = keeping stories w/in tribe & not letting “wander”

· Maybe “taming” = taking story and turning it into polished performance.  (See Model #3)

· Some students noted that spiritual connection to story was like emotional connection apparently protected in Manning. (See Model #3)


c. FF’s Labor:  

· Need to explain why relevant (e.g., b/c O’s failure to act more quickly results in FF’s investment/labor, yielding a reliance interest in protecting) (See Model #3)

· Might note that not a lot of investment yet here by FF; script still being written; no evidence of great production expenses

2.  Abandonment/Pursuit: Lots of interesting issues here:

a.  Pursuit:  Nizios confronted FF as soon as they were aware that the stories had “escaped”; very helpful for O under Albers & Kesler & whaling cases. (See Models #1 & #2)

b. Meaning of Abandonment Here:

· Negligence: Normally negligence is not same as abandonment (e.g., laptop left on library table).  Should negligence count ag. O either here or as insufficient labor?

· Revealing Wager to A:  Done with understanding A wouldn’t repeat, so no intent to give up rights. Is intentionally sharing a story abandonment if you still keep the story? Should it count against O that no promise made about writing or that A wasn’t searched when he left? (See Model #3)
· B revealing Deal to FF:  This was voluntary but unauthorized.  Can B abandon on behalf of tribe?  (see Models #1 & #2) Many students said it was negligent to allow B to go to US; not clear to me why this is so.  Doesn’t seem all that foreseeable that he’d become film student or that he’d give up tribal secrets.  Some students argued that if abandonment to let B go to US, it was by necessity to get medical training. (See Model #3)
3.  Natural Liberty & Animus Rev.:  Most important thing with these factors is to clearly explain metaphors you are using.  


a.  Natural Liberty: Viable Explanations/Issues

· Version I liked best was that stories are “wild” in the sense that their natural tendency is to be repeated over and over again to the whole world.  These stories are like foxes in Albers & Kesler:  wild stories born in captivity.  Efforts of tribe to control stories are like cages/artificial restraints.  Then when the story escapes the tribe’s limits and is free to be repeated to outsiders, it has returned to NL.

· Under the latter analysis, could discuss whether conditions under which story told to A constituted sufficient restraint.  (See Model #1)

· Could say like Kesler, caught story before made into movie so not at NL

· Diary could also be artificial restraint, holding story in place until revealed to public or could be form of NL b/c allows story to travel away (See Model #2)

· Could argue no NL where stories still in possession of tribe.

· Very interesting argument in Model #3 that stories at NL if can survive even if the tribe dies off.


b.  Natural Liberty:  Problems

· Many students said no NL b/c no volition or natural inclination, BUT courts found that oil & gas had natural liberty.  Could focus on part of definition that says “no artificial restraint”

· Whether the OO is negligent is not part of the analysis.  Test asks about current location/condition of the animal, not how it got there.

· Lot of students said return to NL each time retold. BUT that would mean you lose it if you use it, which is an odd result.  Remember that point of NL is identifying the point at which it’s lost, not necessarily to identify where it’s from.  Fox in Albers returns to NL even though it’s born in captivity.


c.  Animus Rev.

· Not an especially important factor here.

· Some students cleverly argued that getting commitment from A to keep quiet (see Model #1) or training young Nizios to perform (see Model #3) could be AR b/c instances of labor by O to maintain control of the stories.  

4.  Time [& Distance]:  Cases use time in a few different ways:

a.  Relative Time Held by OO and F:  This is highly favorable to O here b/c have had for centuries.

b.  Time Between Escape and OO’s Claim:  Not precisely indicated by problem.  Seems pretty short for Deal.  For Wager, depends on whether the “escape” occurs when A writes it down or when Widow releases it.  (see Model #1)

c. Time Held by FF:  Here studio hasn’t invested a lot yet (still doing script), so court might view as short time.

d.  General Point:  Because stories don’t decay like animals, could argue that OO should get more tiome to recover. 

e. Distance:  I didn’t see any good explanations of why distance should be important in this context.
5.  Marking/Finder’s Knowledge 

· Could say stories are marked by particular style, colorful characters, local animals.  BUT maybe many similar stories (many students noted similarity betw Deal and Tortoise & Hare-see cartoon below), so not great mark.  Also maybe shouldn’t count if only experts could tell.


[image: image1.emf]
         “And now my opponent accuses me of playing the race card.”

· FF clearly aware of source of stories; it was looking for stories from the Solomons.  However, could argue not a bad finder b/c wkg with B & acting under industry custom. (See Models #1 & #2).  Also would be hard for FF to know trhat O wanted to retain control of the stories, especially since B was assisting.  (See Model #3).  Can we attribute bad faith of A’s wife to FF? Only if FF knew of will or of promise to keep story secret (seems unlikely).

· Several students argued that O’s policy of secrecy for the stories should provide notice to FF that it can’t use.  Secrecy as “notice” is odd; how would FF even find out that tribe had policy of secrecy?

2009 Student Answer #1: A very strong answer; good analysis both on custom and escape; some good use of metaphor and policy; virtually no mistakes.

Custom:  The first consideration is was the custom of the movie industry a good one to apply.


Knowledge - If only a few players within an industry and they have knowledge of a custom that will make the court favor it more. In Swift the only people that were likely to be affected by the custom were the whalers so the court looked more favorably on it. In our facts there are many people outside of the movie industry who will be affected. The tribes are likely to be from far away places and may not even be familiar with movies at all. Even if they are familiar with movies they are even less likely to be knowledgeable of the custom without modern technology. However the studio will argue that they at least have some knowledge of the custom becuase there were tribes who protested the custom when it was first developed. Also the facts state that the usage is popular in the United States. The movie producing industry extends outside of the United States so those parties also might not be aware and should not be bound by it.


Reasonable - The court will look to see if a custom encourages fraud or deceit and if the outcomes it produces are reasonable. The current rule most likely would encourage fraud and deceit at the very least between tribe members. Tribe members who are not authorized to tell tribal stories may lock the tribe into a bad deal with a studio by lying about their authorization and then selling the story to the studio. Also if the custom is upheld in this situation then it will have created an unfair scenario. The tribe was not the party who told Wager. However since the studio signed Bran-Dan (BD) for Deal they will be able to include Wager within their rights without paying the tribe.


Necessary for Industry - The custom may be reasonably necessary for the sub-industry of tribal/ethnic movies. If the studios must pay extremely expensive fees to get tribal members to sign on for movies then they need to know that they will be able to profit from the movies by excluding other studios from producing similar movies. However the custom could be far less inclusive and still protect the industry because rights to individual stories could be limited without limiting the tribes access to another studio ever again. For this reason the exact custom is not necessary even though some form of protection for the studios must be necessary.


Certainty - The rule does provide a decent level of certainty. Once the studio has posted the UFPP it knows that other American studios will not encroach on its territory. The rule is also relatively clear. Once a member of a tribe has signed or an expert on the tribe then the studio will be able to exclude other studios from encroaching on its territory and investment.

Escape of Wager:  Return to Natural Liberty - Natural liberty is defined as an animal’s ability to follow the bent of its natural inclination and to be free from artificial restraint.(Mullett). The studio will argue that once Wager was performed for Aybar that it had returned to natural liberty. Aybar was free to write the story down or to tell it to anyone he wished. However the tribe will counter that this freedom was not absolute becuase Aybar had agreed to "artificially constrain" the story by his swearing never to repeat the story to another person. The studio will counter that this is the equivalent of putting the sea lion on the island in Mullett because even though it is some sort of attempt to control the story it is no where near perfect and it is highly likely that as soon as the owner leaves the sea lion is going to bolt in the other direction. The tribe may finally counter to this that since Aybar spent so much time with the tribe that he was almost a tribe member. Telling him the story was actually not an escape at all since he was so close with the tribe and is evidenced by him never purposefully revealing the story to anyone.


Animus Revertendi - The studio will argue originally that there is no such thing as Animus Revertendi for an inanimate story. The tribe might argue that since the tribe often tells the story to loyal outsiders who never reveal the secret [read into facts as possibility since they were willing to tell Aybar] that they have a past history of setting the story free to have it do what they predictably thought it would do. The court has an implicit policy of ignoring an escape gone awry if the party can show that normally the escape would only be temporary (Albers, Manning), controlled (Mullett dicta), and under conditions known to the other who lets the property come and go as it pleases. 

Distance/Time - The court considers time as a factor when deciding whether or not to return an animal (Kesler,Albers,Manning). The studio will argue that the story escaped from tribe some time during the seven year period that Aybar was working with the tribe which was a long time ago. The tribe will counter that the more relevant period for determining when the escape occurred only a few days earlier when the wife found the diary. They would argue that telling Aybar was more like telling another tribe member(referenced above) than an actual escape of the story.


Investment/Industry/Labor - The court will protect interests in property that have taken a lot of investment of labor and time and also will protect important industries.(Albers/Bartlett) The tribe has been developing the stories for 3000 years and has gone to great lengths in order to protect the stories from reaching outside parties. The studio will counter however that this investment would have occurred and will continue to occur even if the studio gains production rights to the story becuase the tribe was not developing the stories for commercial use. Since the policy purpose of protecting investment/industry/labor is to induce partis to engage in productive activities more often if the tribe will still engage in these activities then the court will have less reason to protect the OO for this reason.


Finders Knowledge/Marking/Notice - The court will hold it against a finder of property if they try to keep posession of an item that they should clearly know belonged to someone else.(Kesler/Albers) The studio clearly had knowledge that the story was originally from the tribe or it would not have been interested in the story in the first place. The stories are marked by lessons and values that are specific to the tribe and its heritage. When parties find items that they know do not belong to them but engage in work on them anyway it is inefficient and will not be rewarded by the court.

Escape of Deal:  Investment/Industry/Labor - Similar to Wager


Return to natural liberty - The studio will argue that as soon as BD performed the story it had returned to natural liberty. Since they were not sworn to secrecy the same artificial restraint that was existent in Wager will be comletely non-existent in Deal. The tribe might try to argue that even though the studio was shown the story that does not mean that BD was granting them the right to use it as they please. The studio will be able to counter this with the fact that since BD was willing to help write the screenplay he clearly intended to release the story in its fullest sense.

Abandonment/Pursuit - In this scenario the studio would likely argue that it appears as if the tribe has abandoned the story. A legitimate member of the tribe has agreed without coerciion to simply share one of the tribal stories with the movie studio. The tribe would argue that the member of the tribe that told the story never had the ability to abandon the story since he is not the owner of the story. The studio will counter that as a rightful member of the tribe he can abandon the story the same as anyone else.



However the tribe has a solid argument in pursuit. The tribe will argue that within days of the story being released and immediately after they gained knowledge that the story was escaped they attempted to control and recapture it. This was rewarded in Albers/Kessler. The reason that the court rewards this behavior is becuase first it helps ensure that the animal will eventually be recaptured by someone and it also helps reduce the reliance labor output by an innocent finder. 


Time - The court considers the amount of time that has passed since the property has escaped to be a factor in determining if the OO has lost his interest (Kesler, Albers). The time since the story escaped is arguably only a few days since BD has only recently told the story before the elder tribe members showed up. However the studio might argue that since the story was contained inside of BD the story escaped a few semesters ago when BD first left the tribe to study in the United States.

Finders Knowledge/Marking/Notice - The studio had every reason to believe that it was a good faith finder in this scenario. A member of the tribe was working on the set of the movie. However the tribe will counter that it should have been obvious since the member of the tribe was young and not in a leadership position that the studio should have known that he was not authorized to give posession of the stories to the studio. 

2009  Student Answer #2: Another very strong answer with good analysis of both custom and escape.  Some very good work here comparing the cases and distinguishing between the two stories.



OT had first possession over D and W as OT created the stories. If not for OT's existence, labor, and creativeness, the stories would never have existed. Before this case, no one outside of tribe knew stories. Because OT had possession over these two stories, it now becomes an escape case. The question now is does OT retain ownership in D and W after they escaped?

Custom:  Custom will likely be FF's biggest argument. For D, FF followed custom and received a UFPP. Additionally, had member of tribe conferring, making custom even stronger.  In Swift and Ghen custom was followed. In those cases though the custom was reasonable, limited in scope, necessary for survival of the industry, and was not open to fraud and deceit.



Here, OT argue not reasonable. How is it reasonable another culture claim rights to our culture merely by asserting them first? OT not aware of culture. FF say but in Ghen the finder was unaware of custom. OT say that's different--finder merely a finder with nothing else invested in the found item at first. With reasonable questioning Ghen finder could have been informed of custom. Here, OT cannot pick up phone or look on their laptops--remember indigenous population probably not up to date with technology. 



Industry may be small in Hollywood, but other movie industries outside custom. Also, this industry custom involves property rights OUTSIDE of custom. FF might argue, yes but how else get property rights in these stories? OT say, ask us next time.



In Ghen the custom was not open to fraud and deceit because a dead whale with a bomb lance can only get there one way--by the whalers killing it.   FF might say not open to fraud and deceit here because in order for oral story to get to us, have to hear it from someone. FF also says once it's registered and a UFPP is out, another cannot take. OT say look at story W--fraudulently leaked to you. 



Custom in Ghen used for survival of industry. If whaler not guaranteed whale after exerting labor in killing it, will no longer kill. FF might argue same--if not guaranteed rights to tribe's story, then industry of story telling die. Don't want to spend labor on it and not get to produce story. OT has stronger argument though--not telling OUR story or any other tribe's story will not kill an entire industry--maybe one specialized film maker will be out of luck. 



Custom likely not work. 

Escape:  Abandonment/Pursuit:  Taber holds OO who does all that is necessary and reasonable and can be done to maintain control over property does not lose property rights. OO there left whale over night--tied down anchored and clearly marked. Not considered abandonment. OT here argue like the whale, controlled D by not allowing others to hear, not writing down. A wild story can be controlled best by doing the above things--necessary and reasonable. 



FF say okay but different from Taber because you let go free and did not pursue when let Bran-Dan (BD) come to states. OT argue BD did not abandon D on behalf of tribe--merely let D escape. OT sought after story as soon as found it it was missing. Like in Manning cannot pursue bird into trees. As soon as OO in Manning found out bird's location, sought for bird's return. OT argue same here--found out where our story D, who by nature hard to tract down when escape, immediately demanded come back. 



Story W also escaped. Person in possession of W carefully controlled and kept W within his power and control. Upon death, W escaped by bad faith finder--Aybar's wife. OT again argue Manning position of immediately demanding return. FF say oral story written down automatically sets story free. Similar to having a cage with no door. FF say like Mullett allowed story to roam free without careful precautions to maintain control. 



Aband./pursuit seems to be in favor of OT for story W. Possibly in favor of FF for D. Abandonment/pursuit never defining, absolute factor in animal cases. Must look to the others. 


Marking:  OT say like man-made crest on bird, man-made story obvious to finder had original owner. FF argue maybe so, but D came to us from one of yours. OT say Nizios (N) only ones allowed to tell story. FF rebut not apparent to finder and therefore not strong marking. 



For W, outsider brought to FF. OT will posit that FF should have definately known for W. FF say not obvious who the owner is. Like in Manning sure there was a man-made crest, but the crest did not give an address or phone number. 



Marking not a strong case for OT on either W or D because the whole industry already revolved around taking "unowned" stories. Stories in their nature do not have visible apparent marks as they are spread through oral story telling. 


Natural Liberty:  FF argue W returned to natural liberty by Aybar. Natural liberty of story is the freedom to be told by whomever to whomever. Once written down, story becomes forever known and transferable across nations. Similar to Mullett, atlantic ocean was not NATIVE habitat to sea lion, but oceans were and the animal survived on its own unassisted. Here, oral story might have originated orally but can survive on paper and often indeed flourishes on paper. Does not need to be with OT to survive.



OT counter with no, not at natural liberty unless told orally by N. Even if at natural liberty, only by means of escape and not determinative that property rights were lost. W was not returned to NL by his own inclination but rather by human interference. In Albers, fox may have returned to natural liberty (even though not native to Colorado), and killed as a seemingly native species (even though coloring off) but OO did not lose rights because invested time, labor, money, and sought after it. 



By allowing BD out into other cultures, full expecation return home to us with D. Again, pursued a.s.a.p. and so while may argue at natural liberty, not determining as in Mullett. Also might argue will not survive absent the OT because stories often get mistold and misconstrued, despite UFPP. 



Natural liberty seems to favor FF for D as it was told orally by member of tribe (albeit not the licensed member to tell) and natural liberty favors OT for W because of the means it was let go. Natural liberty brings up distance/time discussion:


Industry/Labor (While obvious there is industry in FF, discussed above in Custom...also looking at industry relating to original owner, OT).  OT will argue to view tribe as an industry needing protection. In both Kesler and Albers, foxes returned to original owners to encourage industry and protect their labor and investment. Even more strong, the whaling cases: in Bartlett where evidence even indicated whale was not secured by anchor, went to original owner to protect industry. Here industry of keeping alive ancient culture, protecting their artifacts (stories), and the thousands of years defining such culture and artifacts. 



FF say not making any money, so unlike whaling cases and fox cases, not same need to protect.  OT counters intrinsic value money can't define.  FF also argue not protecting your industry yourself by allowing members to cross into new cultures and extract from them.   OT counter w Demsetz argument: externalities change, making new medicine necessary and allowing new rule of going into outside world.



Industry/labor argument seems strong for W and D in favor of OT. OT spent the labor developing these and should not lose property rights merely upon escape. If public policy is to protect indeginous people and their rights (esp. in the face of the usual bad treatment of them), then protect industry strong here.

So who gets W and D? Under the animal cases, OT seems to have a stronger property right in W because it was given through a shady deal, was protected except for another's interference, had not returned to natural liberty.  However, D seems to be more vested in FF because of the source of the story and his permission given. The story was told orally (at natural liberty), was purposefully abandoned by a member of OT. Seems unfair to award one story to owner and one to finder. Court might consider one in the same and give to OT. Some courts though argue look at animal separately not as a group, and this would go against looking at stories together. [MAF: nice point]

2009  Student Answer #3: This answer probably had the strongest analysis of the custom issues in the class as well as very solid work on the escape issues.  This is just a little bit weaker than the first two models because of some sloppiness stating what the cases say.   

Custom: The animals cases have given us numerous factors to use in deciding whether a court should apply custom.  Whether a custom is reasonable, effects a small group/specific industry, whether it prootes certainty, whether the industry needs the custom to survive (Swift, Ghen).  In this case the custom that the first studio to publish a UFPP gets all rights to a particular ethnic groups's folklore only applies to the movie industry, and more specifically just Hollywood movie studios, it would seem.  This only effects a very specific group of people, the Hollywood movie studios.  But it does seem to affect other groups indirectly as well.  Here the O's are affected b/c they will be losing control of their property, the stories.  FF will argue that they only lose the right to sell their stories to another film studio per the custom, not control of the stories all together.  O will still be able to perform the stories at tribal gatherings as always, and if O wants to sell the stories one day it can sell to a publisher or anyone else, just not a movie studio.  FF will also point to Ghen, where there were people not in the industry who were affected, but the court still decided to use the custom.  FF will counter by saying that in Ghen the industry of finback whaling would die w/o the custom, yet here movies will continue to be made regardless of whether this custom is upheld.  FF will say, that the O's will be compensated like the finder's in Ghen.  The O's will be hired to consult and ensure that the movie is accurate per the custom.


FF will say that the custom is reasonable b/c it rewards the investment they made in developing these stories into movies and is necessary to prevent other studios from unjustly benefiting from FF's labor/investment.  FF will say this is similar to the custom in Swift with the first iron in the whale.  FF will say the UFPP is like an iron and the story is the whale, and that ther UFPP shows their investment.  OO would argue that the custom might be reasonable to apply w/in the movie industry, but it is not reasonable to outsiders like O, who do not benefit from the custom, and do not even know about the custom.  They will say that this custom is the reverse of Ghen, where the finders were the outsiders to the custom, and the hunters established an initial property right through labor and time and investment.  O will say here they, the original owner of the story is the outsider.  They will say this would be like if the finder in Ghen said well, we finders have a custom of not returning the whale to the killer/OO. [MAF: Nice point.]


FF will argue that the custom promoted certainty (Swift, Ghen) and therefore should be upheld.  It is very certain which studio publishes the UFPP first.  O will say that they had these stories long before FF did, and that again the custom only takes into account disputes between rival studios not disputes between the ethnic groups and the studios.  FF might retort that this policy has been in place since 1979, and has worked well.

Conclusion: If the custom is applied and interpreted to include OO's, FF will probably win, but O has a strong argument that the custom does not take into account movie business outsiders.  This custom is different from the ones in Ghen and Swift that mostly affected only whalers, and in Ghen there was compensation for the finders.  Here O's rights are not taken into account by the custom, so O would probably convince a court that the custom is inapplicable. [MAF: Nice way to end discussion of custom issues.]

Assuming FF does not win based on custom, who would win based on the animals cases? Based on the Q asking whether O will retain rights, I will assume that O sufficiently possessed these stories at some point so as to establish a property right.  This is an escape question.

Abandonment: The animals cases indicated that if an owner abandons his property, he will not retain property rights (Mullett), but that if the original owner does not abandon the property, then he will likely still retain property rights and get the property back (Manning, Albers, Kesler). FF will say that O abandoned the right to the stories by letting an outsider, A, hear one/witness its performance, and of the other by teaching it to D and then sending him off to USA.  O will counter that it did not abandon the stories as indicated by the oath they made A take not to tell anyone about the performance he saw, and by training D to be an elder, he two was taught that these stories are for the tribe only. FF will say the oaths are meaningless b/c O should know that there is no way to enforce the oaths taken by A and D.  FF will say O did not take all the precautions reasonably necessary to indicate an intent not to abandon; O could have done more (Taber, Budd). O will also say that if there was abandonment, it was abandonment by necessity (Albers).  O felt it had to let A in to learn about the outside world b/c of WWII, and then was compelled to send D to the new world to learn about modern medicine which the tribe needed.

Finder's Knowledge/Marking:  O will say that the stories are metaphorically marked b/c FF knew the stories came from O, they deal w/ O's history/culture.  Based on the animals cases marking and finder's knowledge are often enough to award property to the original owner (Albers).  O will say that this is like an elephant in a cornfield, FF obviously knew whose stories these were.  FF will argue that the policy behind the marking and finder's knowledge is to show the world that you own the property exclusively, and have not relenquished control; it is about a clear act for the audience/world to understand (Rose).  FF will say that while they knew the stories belonged to O, O did nothing to show that the marking was about retaining possession of the stories.  FF will say more than marking is necessary.  FF will say this is like the marking in Mullett, where the OO recognized the scars on the sea lion that he created during capture, but it was not enough for anyone else to know that marks meant the lion had an original owner, who still claimed possession.  FF will argue that the stories are folklore, so as far as they knew, no one owned them.  Neither A, nor D told FF that these stories are only for the tribe and no one else.

Value of the Property:  Value of the property is another important factor (Albers, Taber, Budd).  In this case the stories retain high economic value to FF.  Economic value is something society caes greatly about (Albers).  FF will say that they will make a big profit on these stories whereas O will not.  O will say that the stories have emotional value to them and that should also be rewarded as in Manning.  FF will say that in additon to economic value there is also educational value to the whole public if they get possession.  FF will educate the public on O's culture.

Industry and Labor:  Industry and labor always should be rewarded (Albers).  In this case FF has invested time, money, labor into developing these stories for the big screen.  O will say that they also invested time and labor in creating the stories and keeping them secret from the world.  FF will say their labor is greater b/c it will benefit many more people.  



OO could argue that all the cases reward the original owner’s labor (Albers, Taber, Budd).  And that FF is just an interloper trying to unjustly benefit from O's labor.  F will say that in Mullett, the finder was awarded possession, b/c he had also invested time and labor in the animal, and OO did not try to reclaim sea lion until 1 yr after escape.  O might try to argue that in this case, not as much time has passed (but we do not know from the facts), and that in any event the case is more like Albers, Kesler, and Manning, where as soon as they found out that the animal was found it was reclaimed by OO's, O just found out that stories escaped and now are trying to reclaim.  FF will say that O actually knew the stories escaped as soon as A and D left for US respectively, and that O did not pursue to ensure that stories remained theirs.

Taming:  Taming is also an important factor (Manning, Albers).  Taming goes toward showing the OO put labor into the animal, a clear act per Rose.  O might claim that these stories were tamed by them, when they first produced a show.  Maybe, the stories were somewhat wild when they were just told orally, but once O developed a show to be performed the stories became tamed b/c O could summon them when ever O wanted, and watch the show whenever it wanted.  This could also be a form of Animus revertendi.  FF might say that this taming idea is nonsense, that you cannot tame a story.  FF would say that even if this taming idea is legit, the story they got were again word of mouth, so that the way they received the story it was wild again, return to natural liberty (natural liberty being the oral tradition of the stories), and that FF is now retaming the stories for their silver screen adaptation.

Natural liberty:  Once a wild animal has escaped the OO's possession and returned to its natural liberty, the owner loses property rights (Mullett).  NL is defined as when the animal can provide for itself and is free to follow the bent of its natural inclination (Mullett).  Obviously a story cannot literally provide for itself, or literally have a bent to follow and go where it pleases, but a story can effectively die.  If the O's are all wiped out all their stories will die, except the two which have escaped to America, b/c no one but the O's know them and the stories are not written down.  In this sense the story could be said to have achieved NL when it has sufficiently escaped O's power so that if all the Os died, the story would live on.  Both the stories in question have achieved that status.  If all Os died, enough people now know the story of Wager and Deal for those stories to live w/o O.  Those stories can now provide for themselves, metaphorically speaking.  OO might try to argue that the stories do not have bent, they go where they are told, where the people who know the story choose so in that sense they are still restrained.  But FF would argue that stories get to a certain point where so many people know them that the story is really not restrained in any way. FF would say technically the sea lion in Mullett, could not go on land, or he could not get to Chicago, he was confined to the ocean, so in some sense all property is likely to be somewhat restrained. [MAF: Nice point.]  FF would say the stories in Q can sufficently go anywhere.  O might say the true NL is w/ them where the stories were created, but FF will say sea lion's natural habitat was in pacific, not Atlantic, but Mullett court still decided NL is just a habitat where animal/thing can provide for itself.

Conclusion: Based on the animals cases FF would probably be awarded possession of the two stories in question.  The animals cases like to reward useful labor, and FF's labor would be much more useful to society as a whole than O's labor.  FF will enlighten the world to the traditions of O's people, whereas O wants to keep that tradition a secret. [MAF: Although none of the cases explicitly compares the value of O’s labor to that of F’s labor.]

2012:  Fact Pattern O (Human Gestures) (Posted Separately)
2014:  Fact Pattern P (Ownership of Virtual Planets)
2014 Question I Generally:  Professor’s Comments:  Your collective performance on 1A and 1C was pretty solid; 1B was considerably weaker.  Even taking that into consideration, many individual students gave answers to the three Sub-Questions that varied a lot in quality.  It was not uncommon for there to be a difference of 4-5 points (out of 10 or 12) between the highest and lowest score. This suggests that you knew/understood at least one area of law (Custom, 1st Possession or Escape) much better than at least one of the others.
Information in Your Q Scores:  At the beginning of your answer to each Sub-Question, I wrote a number preceded by a Q indicating how many checks I gave you for correct relevant points.  In the comments below, you can find the average and highest number of checks for each Sub-Question. Below average scores tend to result from one or more of the following:

· Writing shorter-than-average responses:  This may be the result of slower typing or writing, but it also may be an indication that you don’t know the material as well as you should, so you are not recognizing issues and arguments as quickly as other students. Compare your answers to the models to get a sense of how much answer it’s possible to write in the allotted time. 

· Writing inefficiently:  Using a lot of words to make your arguments reduces the number of points you earn.  If the checkmarks I put on your work are spread out loosely but regularly down the page, your writing is probably inefficient.  The most effective test-takers generally are getting at least 15 checks per page (and sometimes more than 20).

· Including points that are incorrect or non-responsive: Obviously this takes up time that should be better spent.  You can recognize this problem if there are several lines in a row without checks or if I have crossed out a phrase, sentence, or section.  If these symptoms occur frequently, you need to find a way to study better and/or read the questions more carefully.

General Exam Technique: Recurring Issues

· Unnecessary Introductions: For my money, it’s not a good use of limited time on an exam question to include an introductory paragraph telling me what you are going to argue below (e.g., listing custom or escape factors).  If I wrote “Nike,” I meant “Skip the Intro and Just Do It.”
· Understanding Cases & Legal Tests: Your collective work displayed many examples of legal errors: mistakes regarding the facts, language or holding of cases or misunderstanding or misuse of legal tests. You will be able find most legal errors pretty easily when you look at your test; if I saw one, I generally put an X through it and/or made a comment.  I also used half checks to indicate statements that I thought were not quite right. If your test contains a lot of errors or questionable statements, you probably need to find more effective ways of learning the basic material.

· Unsupported Assertions: Your collective work, especially in Sub-Question IB, displayed way too many important conclusions/assertions without sufficient explanation/support. E.g., 

A hunter gets property rights in an animal if he is the first to substantially permanently deprive the animal of its liberty. Liesner. Here, J substantially deprived MLE of its natural liberty before K invoked the custom, so under Liesner he owns the planet.

You need to indicate which facts support this assertion and explain how they fit into the key language of the legal test.  As this example also shows, you also need to explain your use of metaphors.  Here, what does deprivation of NL mean for a VU-GO planet?

· Organization: One Case at a Time: Sometimes this is a good way to structure your answers and students used in successfully for Sub-Question IB.  However, when you are working with a multi-factor test used by more than one case (as was true with the other two Sub-Questions), you probably are better off discussing one factor at a time, referencing cases as relevant, and perhaps at the end discussing the significance of one or more particular cases to the problem as a whole.  Those students who went through custom or escape one case at a time frequently repeated related arguments and often missed opportunities to use multiple cases together to help explain what a particular factor might mean. 

Recurring Problems with Specifics of These Questions

· Default Settings: Many of you assumed/argued that using default settings was the equivalent of abandoning the game.  The fact pattern indicates that players can choose their default settings to handle issues that arise when they’re off-line.  You could argue that these settings might constitute insufficient pursuit by J or Z, but the act of putting default settings into place does not show an affirmative desire to give up any rights, which is what abandonment would require. 

· Incentives Arguments: Quite a few students argued in different contexts that a rule change was needed to provide sufficient incentives for people to play VU-GO or to participate in colonizing planets within the game.  This kind of argument is often very persuasive.  However, here the game is 30 years old (a very long time for a computer game today) and is very popular, so the incentives argument is not very convincing. 

· Rose & Demsetz: As I tried to make clear at the review session, these theorists are not “Animals Cases,” so you shouldn’t have used them as primary authorities (as opposed to using them as support or explanation of points from the ACs.  There also wer e two common specific concerns:

· Externality does not mean any cost or harm, but rather a cost or benefit) external to a particular decision-making process.

·  Clear Act:  In the game, control over a small portion of the surface area does not give you “ownership” of that land.  You can only get “ownership” of the whole planet by meeting very burdensome requirements.  Moreover, most colonizing players are not attempting to acquire ownership.  Thus, the sort of surface activity that might constitute clear notice of ownership or intent to own on Earth doesn’t tell you much of anything about ownership within the game. I slightly rewarded students who were careful to distinguish surface control from ownership. 

SUB-QUESTION IA: Discuss whether, in resolving disputes like the one between Julian and Kayla over initial ownership of uninhabited planets in the Virtual Universe of “Galactic Overlord,” the “Planetary Democracy Custom” should be treated as legally binding.

Sub-Question IA: Professor’s Comments:  I was looking for application of the factors used in Swift/Ghen to decide when to treat a custom as binding.  I rewarded students who demonstrated they understood how the cases used the factors; who made serious arguments both for and against the custom overall and on at least a couple of the specific factors; and who made some attempt to assess what the result should be looking at the discussion as a whole.  Your answers collectively felt pretty solid. The average number of checkmarks (both median and mean) was around 29.  Three students got over 50, while 5 students got fewer than 15.  

1. Specific Application of Swift/Ghen Factors


 a. Affects Outsiders: The custom only affects those colonizing planets within the game, so no true outsiders can be harmed.  However, as many of you noted, someone new to the game or to colonizing might not be aware of the custom.  There was thus room for some two-sided discussion about the significance of this concern about “newbies.”  The first two models did solid work here.  Many students misunderstood this factor in one of two ways: 

The concern underlying this factor in the cases is that outsiders interacting with the industry will expect general principles of law to apply and will be unfairly surprised when the industry uses the custom instead.  In using this factor, the cases do not address:

· Effects on outsiders beyond the direct application of the custom.  The whaling industry, especially in Ghen, has effects on the larger economy, but the cases didn’t discuss that in terms of the impact of the custom on outsiders. (Could address this under Reasonable).

· Surprise to people who were fully aware of the custom, but had not anticipated a particular result.  Note that when the Swift custom is invoked, the second ship frequently will be surprised by the last-minute appearance of the first ship, but the court still found the custom binding.


b. Used by Whole Industry for a Long Time:  Although the fact pattern doesn’t say when the custom originated, the implication is that it’s been in place a while.  The evidence you hgave also suggests almost everyone conforms: When the custom is invoked, it usually leads quickly to ownership.  Also, almost all players went along with K’s victory even though it appeared unusual. I didn’t think there was a lot of room for extended discussion here and all three models did a pretty good job handling the topic fairly quickly.


c. Certainty/Easier to Apply than Common Law/Prevents Quarrels: All three models did pretty solid work on this factor, which I thought was pretty supportive of the custom.  Although the ordinary rule in the game is a nice bright line (100%), you could argue like the perfect net rule rejected by Shaw, this requirement is so hard to meet that it creates a kind of uncertainty itself, and in any event, the custom is much easier to accomplish. The custom also is almost certainly easier to use than the common law rules you might apply in Sub-Question 1B (substantial deprivation of liberty; mortal wound; sufficient power and control).  


In Swift, the court refers to a particular kind of certainty: a rule that is easy to apply by the parties on site at the time of a potential conflict.  By contrast, some students used certainty in other ways that are not part of the Swift/Ghen analysis:

· Custom might undo extensive work colonizing the planet, which makes labor and investment in the planet less certain. You could raise this under reasonableness, but Swift is not especially concerned with protecting labor.  In the case itself, the crew of the second ship had done most of labor, yet the court still used the custom to award the value of the whale to the first ship.

· Custom creates uncertainty because players can call for an election at any time. Again, the focus in Swift is on the certainty of the decision-rule not how much warning you get before it’s invoked. Under the custom in Swift, the second ship frequently will be surprised when the first ship shows up to claim the whale. 


d. Necessary for Industry:  I saw little evidence that the custom was literally necessary for the industry to function.  Planetary colonization could function without the custom, and indeed, J, an experienced player, seems to have intended to become the planet’s owner without the custom.  However, I gave credit for arguments that the custom, because it streamlines acquiring ownership, was helpful or useful to the industry (although these arguments probably fit better under reasonableness).  The first two models include pretty good two-sided discussion of this factor. The third model did good work arguing the custom was not necessary. 

· Some students incorrectly treated this as a requirement for a custom to be binding.  However, although it is a very good fact, you should know that it is not a requirement because the custom was not necessary to the industry in Swift (whalers in other locations used different customs to resolve the same Q).  

e. Reasonableness: This factor gave you the most room to address both strengths and weaknesses of the custom.  I expected and rewarded extended two-sided discussion here.  One common weakness was announcing that part or all of the custom was [un]fair or [un]reasonable without much supporting argument.  Topics worth addressing under this factor included:

· Democracy:  Many students provided useful discussions of the pros and cons of elections as a way of allocating rights in the game and of the most appropriate way to allocate votes (one per player, one per character, proportionate to land controlled, proportionate to labor, etc.). All 3 models include some solid work on democracy/voting. 
· Rewarding Labor/Investment: Room for extensive two-sided discussion (see 2d and 3d Models).  Most of you suggested that results like the one here are problematic because a whole lot of labor could get undone very quickly by someone who does very little.  Counters include:
· Game generally allows use of ER money to cut deals (J did it himself), so not a problem particular to custom.
· Labor of cutting deals and consulting and getting along with other players also valuable. Julian is good game-player but nothing says he’d be good for other players with interests on planet (could be brutal tyrant or lying jerk).
· K is cashing in on extensive labor needed to become famous athlete; usually we don’t mind if they have $$$.
· Fairness of a Minor Player Winning the Election:  This concern is relevant to discussions of both Democracy and Labor and indeed shows that pure one man-one vote democracy has the potential to attack the property rights of the largest landholders and reduce incentives for labor and investment.  However, you might argue that this is an insufficient reason to throw out the custom where (i) it looks like victories by small players are not common; (ii) the other players were OK with it; and (iii) despite his labor, J could have been unseated anyway by, e.g., an invasionary force from other planets. 

· Preventing Fraud/Deceit: Lots of you suggested that K winning raised this issue, but there is no specific evidence of K lying or misleading anyone. To invoke this concern, you really need to describe what did or might happen with specificity.  Also, of course lobbying and deals might include lies, but good luck convincing a US court that this possibility makes democracy unreasonable.

· Efficiency/Help “Industry”:  You could argue the custom is reasonable to the extent that it saves time and resources by streamlining the process of acquiring planet ownership.  That the players generally adhere to the custom suggests they think it improves the game. The second and third models have some useful discvussion of efficiency. 
2.  Common Problems: 


a. Misuse/Misunderstanding of Factors:  Many students displayed some uncertainty or confusion about the meaning of the Swift/Ghen factors, frequently making arguments under one factor that belonged under another (or did not belong at all). Some students treated the factors as though they were elements that all had to be met for a custom to be valid, rather than as a set of relevant concerns to discuss.  


b. Discussing Whether the Custom Applied:  I didn’t think this was a significant issue in this problem.  The facts say that she followed proper procedures and there is nothing inconsistent with the way the custom usually operates, except maybe an unusual result. Also, unlike the L-Bow problem we did in class, almost everyone here acquiesced to K winning under the custom, suggesting they didn’t think there was a problem. 


c.  Discussing Alternatives: Although alternative versions of the custom would be relevant to Question II, the relevance of alternatives here is unclear to me.  This Sub-Question asks only if the existing custom should be binding.  If it were litigated, the court couldn’t mandate that the industry adopt a better custom; it would just have to rule on the one before it. 

Sub-Question IA:  Best Student Answers Generally: These were the three strongest answers, each of which discussed all of the relevant factors and received a score of 9.5/10.  The first model had 55 checks; the other two were in the high 40s.

Sub-Question IA:  Student Answer #1: This student did especially strong work on reasonableness and on outsiders and pretty solid work on the rest. I was inspired to write, “Smart!”
Custom affect outsiders? Here it appears that the custom would not have a drastic effect on outsiders. From the facts it takes a lot of time and effort to gain control of a planet, and requires a large deal of financial resources, both ER and Vu-Go, and likely anyone who is reasonably trying to control an entire planet would know of the custom. Highly unlikely a new player has a realistic hope of starting the game and expecting to take over the planet without some knowledge, despite planets being discovered every couple of weeks. To do so requires familiarity with the game and how it works, likely to have to live on a planet that is owned just to familiarize yourself with the game enough to know how to play and operate. This time would likely remove any affect to outsiders. Also the players that live on the planet are notified of a possible takeover through the vote, so they would understand that someone is attempting to control it, so would not be surprised in this way.
Used by whole industry for a long time- Here it appears that the whole industry does comply with the custom. We see that after Kayla invokes the vote and wins, players follow the custom and turn their loyalty over to her. We aren’t told when the custom began, but that the game at the height of its popularity was in 2121 (30 million people playing) and Kayla’s takeover was in 2137. Ten years for any video game world is a long time, and assuming that the custom was established at the height of the game, it would seem to fit that it was used by the whole industry for a long time.
Certainty/Resolve Quarrels - Here there are possibilities both ways. While a vote gives a definite answer when provided with 60% of the vote as to who won, the game does not automatically name the winner the owner. But since players do follow the custom and the winners typically become owners shortly after, it would resolve most quarrels.
Reasonable - This may be the toughest to establish for this particular custom because, given the setup of the game, it is possible for someone to control a vast majority of a planet (86% for Julian) and still lose the vote. Here it does not seem to be reasonable for someone to have almost complete control, and not control the planet. It could be looked at as similar to our actual government though, and that we don’t look to always give the wealthiest land owner all the power. The votes in the US are equal and should be across the game; for one vote to count less than another does not seem fair. 

However it may be unreasonable that a vote can be requested by anyone at any time before a planet is controlled. Here Julian seems destined to take the planet, but quick action for Kayla prevents that, which might be seen as unreasonable in the gaming system. But if such control was had by Julian, a vote for 60% should not be troublesome to obtain. Seems to reward those who people like and favor, which are typically good leaders (though not always: Hitler was very popular in Germany) and push things away from a monarchial system. It could be argued that it is unreasonable for each vote to count the same, as the poor could be easily swayed to vote one way or another through financial means (either in Vu-Go or ER) for control of the planet, and fraud and deceit could become prominent factors. Here I think it is a risk worth taking, as this will have to be addressed with any democracy.

Necessary for Industry to Exist.  Could be seen either way. People were colonizing planets before the custom was established, and in fact it was done to save time and money. There is no evidence that it completely ended the industry before when there was no vote and control was done only through the slow and expensive process of controlling the whole planet. However, players may become disinterested in even attempting to control a whole planet if the expense and labor costs become so high, and the industry of conquering planets could cease.

Overall - Given the facts, I think the custom is reasonable because it models a system of democracy, and rewards those who use their labor to get along with their neighbors. 

Sub-Question IA:  Student Answer #2: This answer also did especially well on the discussion of reasonableness and does solid work on both sides of the outsiders factor.  The student also added a nice point in the conclusion about protecting regular game-players.
Whether or not the Planetary Democracy Custom (PDC) should be treated as legally binding should be based on the four factors pointed from Swift and the fifth factor from Ghen (necessary for the industry to operate).
Affect outsiders: Outsiders should be able to understand custom and it should not affect them in a way it would not affect those using it (Swift). The PDC is a very intricate custom meant to cater to the individual players of Galactic Overlord (GO). There are many rules and terminology that only players in the game would understand, especially if they have been using this custom often and have been playing a long time. However, where there may be uncertainty about what this custom means pertaining to ownerships of these planets is when newcomers come into the game. While they could learn it from other people, it could create confusion on what a person is supposed to do when he or she first enters the game. The custom clearly points out its intention, but as discussed later this is confused with what the result can be. Many newcomers can spend money and confuse the custom, which would show that it does not only affect those knowledgeable in the game. Some evidence of this can be that even Julian (J) was confused as to the purpose of the election and what the custom produced here.
Fair/reasonable: There is a strong argument that the custom is fair b/c it invokes a sort of democracy. Interested players (IPs) who have characters working on the planets or some sort of interest in it can vote on it no matter how many shares they have of the planet (P) or how many characters are on them. In many ways this is like the US, in that anyone can vote whether they are a millionaire or they are on the lower end of the spectrum, as long as they are citizens. Everyone has the same right in GO. 

However, this could also be unfair because it can take for granted all the work someone who has 86% of the P’s ownership, and someone with less than 2% like K can swoop in and demand the custom be applied. That puts them on equal footing, when clearly they are not. J invested a decade into attaining ownership to this planet, and K considered it a passing thought by doing the bare minimum because she lacked J’s patience, and only had 2%. This shows that the custom is not necessarily fair to the players it is trying to help. It also could appear to be fraud, where people could barely enter a P, call for the custom, and then use their money to take ownership by bribing others. This is surely not the intended meaning of increasing efficiency in the process of P ownership.  A counter-argument could be that J and K have equal rights to lobby and gain votes.  If J really wanted P, he could have found other ways to please traders and worked toward gaining the vote.
Used by many for a long time: While the facts do not specify just how long this custom has been used, it is obvious that nearly everyone in the game uses it, so in that sense, they should be aware of what the custom is. They have regularly adhered to this, just like in Swift and Ghen where the whalers adhered to the customs for a long time.
Will this prevent quarrels: In Swift, the first iron holds the whale custom prevented quarrels because the irons were marked and you knew right away, if the iron was in there, it belonged to that person if they were still in pursuit. Similarly, you could say that this will prevent quarrels in GO because as soon as the voting results are in, pretty much the owner begins ownership. That means that having a strict rule like this can prevent quarrels, where one claims more ownership, all you have to do is look at the results. The winner gets it. On the other hand, this custom will likely anger those who put a lot of time and labor into the game. If there are more people like K that come in and try similar strategies, the older players may unite and try to take their own action. It is generally not good to have a custom that may result in uproar or people taking actions into their own hands, which could happen here.
Necessary for the industry to operate: In Ghen, the process of killing the finback whales was so difficult as they sunk to the bottom once they were killed, that this custom was necessary to encourage people not to drive themselves crazy in claiming their ownership. While it seems absolutely necessary in GO to limit the time it takes for someone to take full ownership of a P, and also to help solve quarrels between owners (O) who own substantial portions, this custom is not the only way to do these things. There are plenty of alternatives that can be explored (see question 2) to determine ownership in this. On the other hand, you could argue that while this may seem harsh, it is the only way to efficiently get ownership for Os. This cuts down major time, and may even prevent future Os from using so much time and resources when they can do it quicker.
Overall: I would argue that this custom should not bind as law because there are too many flaws that make it unfair to the owners who spend the majority of their time on this game.

Question IA:  Best Student Answer #3: This answer was a little more one-sided and a little less thorough on some factors than the other models.  However, the student provided some strong discussion of Reasonableness and of Necessary-for-the-Industry and added a strong concluding section that made a number of nice additional points.
Necessary: While PDC appears to be an integral part of VU-GO, it does not appear to be necessary for the game to continue. While Kayla might argue that refusing to uphold a custom that “almost all interested players” felt compelled to abide by could cause a significant number of people to stop playing the game, this contention would appear to be unsubstantiated. A large component of the game is occupation and colonization, and without the custom the game could arguably better promote those goals. Also, with 30 million players and the ever-increasing popularity of the game, it is unlikely that a large amount of interested players who have already invested significant time and resources into the game (while we don’t know how many of the 30 mil. players actually invested significant resources, we can assume that at least the players who greatly enjoy the game and play regularly have) would simply stop playing if this custom were not upheld. While the custom appears to streamline gameplay by easing requirements for ownership and discouraging wasteful and costly struggle, this is a mere convenience to players and it is hard to see it as “necessary” for gameplay to continue.
Outsiders- This custom would apply within the scope of the virtual world only and so we do not need to spend time considering whether outsiders will be significantly impacted by a decision to uphold the custom. [MAF: This fails to consider players new to the game.]
Certainty- An important part of the whaling cases was that upholding the custom promoted certainty within the industry. This appears to be something the custom here does. Regardless of the percentage of the planet owned or the means used to acquire it, allowing a simple vote to decide the owner seems to be pretty clear-cut. A player has to get more than 60% of the vote to win, so there cannot be ties or extremely close elections that could cause some uncertainty as to who the O is, and the method the game uses for collecting the votes also appears to be certain.
Use- PDC was developed by the players of the game and is “regularly adhered to,” as shown by the fact that almost all players felt compelled to abide by it. It appears that PDC has become a part of the game and is not a loose or unsure custom only used by some players.
Reasonableness- This is the toughest issue. K will argue that the custom is reasonable b/c it promotes democracy. It is a legitimate means of deciding ownership that was created and endorsed by players of the game. Allowing players to decide who the owner is seems reasonable because they are the ones who are in the VU-GO and playing the game every day, and they have expended time and resources into the game. They also better understand the needs and desires of the VG community as a whole. However, J will argue that the PDC is unreasonable because although it was intended to streamline the game (see above), it was not intended to hand O to a mere 2% surface owner. J will also assert that upholding PDC against someone like him who has expended so much time and labor not just in colonizing MLE but throughout the game as a whole (apparently much more time and resources than was spent by K), is not only unfair but will discourage people from playing the game and expending time and resources to acquire ownership within the game. It can be seen as unfair because it arguably won’t reward the more useful labor, and is akin to taking property rights from J and giving to K, he will argue. J will also argue the inherent unfairness in allowing property rights to be taken away simply by majority vote, and argue this is not the purpose of democracy. [MAF: Interesting idea that could be developed more].
Concl- I would uphold the custom in this case. While I agree that it would be unreasonable in ER to allow a majority vote of private citizens to take property rights from J and give them to K, I do not think this is a value necessary to protect in VU-GO. VU-GO is a game played by millions but intended to be fun and it is only fair to allow the players to decide how best to play the game. J was in favor of PDC prior to it being used against him rather than in his favor. I feel it is reasonable to promote certainty by allowing the custom to stand, esp. b/c it only applies within the game. For a court to overturn the custom would create uncertainty and is likely to upset the integrity of the game and upset players since they might feel they no longer have the freedom to play the game as they wish. It is not the role of courts to interfere with virtual gameplay.
SUB-QUESTION IB: Assuming the “Planetary Democracy Custom” is not legally binding, discuss whether, under the First Possession Animals Cases, Julian already had acquired property rights to Planet MLE-2D when Kayla invoked the custom.

Sub-Question IB: Professor’s Comments:  Collectively this was the weakest question on the test.  Many of you did not seem anywhere as comfortable working with the relevant legal tests as you were with the custom and escape factors.  Probably as a result, you gave me too many unsupported assertions, unexplained metaphors, and one-sided arguments.   The median and mean number of checkmarks were both around 24, but this often overstated the quality of work because of repetition and conclusory application of legal tests.  The two highest numbers of checkmarks were 53 and 54.5.

1. What I Was Looking For: Absent the custom, the basic rule in the game is that you get ownership only with 100% control, which would be the equivalent of “actual bodily seizure.”  However, the 1st Possession ACs also allow ownership in situations where the hunter meets some initial high threshold of control over or interference with the animal (mortal wound, substantial deprivation of NL, control in a trap) and then follows up sufficiently (continued pursuit, reasonable precautions, maintaining control). The most significant component of your score for this question was your analysis of whether Julian had done enough to meet the initial high threshold (under one or more of the relevant tests) and whether he did sufficient follow-up afterward (under one or more of the relevant tests.   I didn’t especially care which tests you used as long as you measured the facts against these two important ideas.  I also gave credit for nice work with the analogies and with the cases. All three model answers 

2. Recurring General Concerns re Framing Your Discussions 


a. Care with Instructions:  

· Because I asked you whether J already owned the planet at the moment K invoked the custom, nothing after that point in time is directly relevant.  K’s labor, J’s [supposed] lack of labor, and the result of the vote all were outside the scope of this Sub-Question absent some very careful argument.  For example, you could use the subsequent vote as evidence that J didn’t have sufficient control of the planet at the moment in question. 

· Because the question asks about J’s ownership, her interest in the planet is only relevant if she had acquired an ownership interest in the planet before he did.  Before she invoked the custom, she herself only had 2% of planet, which would seem clearly way out of range under the ACs. Thus, your focus should have been on whether J had done enough, not on whether he had done more than K.  If he hadn’t done enough, the planet was still unowned when she invoked the custom.  I gave a little bit of credit for reasonable points about K’s interest being insufficient, but it didn’t merit much discussion.

· Some of you addressed the problem as though the game’s 100% rule was the only possible way to get ownership if the custom wasn’t binding.  You need to be more thoughtful about how exam  Qs are constructed.  First, I indicated that courts were not completely bound by the game’s rules.  More importantly, J only had control of 86% of the planet.  If the only way to own a planet is to get control of 100%, the Q is meaningless.  You should be able to see that I must be asking if the ACs might give J ownership with only 86% control. 

b) Care with Facts (or Default Was Yours for Not Reading Carefully): The last we hear of J before K invokes the custom is the passage below (which took at least six months off my life):

Once he finalized that deal, Julian controlled 86% of the surface.  At that point, because of his prior experience, Julian was confident that, absent significant outside intervention, if he just sat back and let his default settings operate, he would become owner within a year.

i) If you reread this passage several times, you might notice the word “if,” which indicates that the phrase that follows the “if” is hypothetical (See Liesner: “It is conceded that if ….”)  In other words, the passage doesn’t tell you that J actually sat back and relied on his default settings.  It’s rather like J saying “I’m confident I could beat you if I had one hand tied behind my back.” That statement is not a commitment to actually try to fight with just one arm.  And, indeed, the fact that J got notice of the election suggests that he did not simply put his default settings in place and go offline for a year.  However, because the “if” apparently hid itself from approximately 105 of you, I also had to grade as though it was not there.

ii) The fact pattern indicates that default settings are specific instructions the player gives to the game about how to operate his characters when he is offline.  Although these settings are not as responsive as a person actually in the game, neither are they the equivalent of simply quitting. Thus, I found completely unpersuasive the common argument that the default settings constituted abandonment or failure to continue pursuit, particularly since only a day passed before K called for the election.  Surely going offline for a day to attend your mother’s birthday party or shop on Black Friday is not abandonment. More nuanced (and therefore more convincing) arguments might include that the use of the default setting might not be a reasonable precaution against escape or might interfere with possession being practically inevitable.  Some of the better answers compared the default settings to the trap in Shaw, where the net-owners could maintain control without watching over the fish 24/7, or to the Liesner boys waiting passively outside the brush pile for the wolf to die. 

c) Using Ideas Not Central to the 1st Possession ACs: 
· Markings/Notice: Used by Rose & Escaping ACs. In 1st Possession ACs, these related concepts may help to establish that you’re maintaining control, but are neither necessary (see Liesner) nor sufficient (see Pierson) by themselves.

· Who is best for planet? Remember that the planet here is the hunted “animal.”  Nobody in the ACs asks “Which owner would be best for the animal?

· Did J Do Everything He Could: Primarily used by Taber, which is an escape case.  Might help under Ghen (which is at least partly a 1st Possession case), but no case says you must meet this test to get property rights. The test was surely not met in either  Shaw or Liesner.

3. Other Recurring Specific Concerns:

· 1st in Time is a type of rule, not a specific legal test.  You have to specify: First to do what? Some students suggested that K acquired ownership by being the first on the planet.  However, 1st to arrive doesn’t seem sufficient under the animals cases; it’s more like hitting a whale with a lawn dart than like a mortal wound or a deprivation of NL. Moreover, the facts don’t say that K was the first person on the planet, but merely that she got there before J.

· Pursuit:  Quite a few students correctly stated that, under Pierson, mere pursuit is insufficient to create ownership, then immediately began to describe J’s pursuit of the planet in detail. In the 1st possession cases, pursuit is only useful after you’ve reached a substantial threshold like mortal wounding or power and control.   not helpful alone unless after MW or after P&C

· Labor: Many of you argued that J should get property rights either because he did a lot of labor or because he did more labor than K.  The 1st Possession cases do not strongly support either argument.  Pierson explicitly refers to rewarding useful labor and you can read Shaw to implicitly agree.  However, none of the cases compares the labor of vthe parties or says we always must reward extensive labor.  Indeed, in Pierson, Liesner and Swift, the parties who did less labor almost certainly won. Labor arguments under these cases require you to defend that a party’s labor is the kind we ought to reward.

· Pierson Dissent: When you are asked to work with a group of cases, you need to be very careful about how you use a dissent.  You certainly can cite it for propositions that are not inconsistent with the other cases (“foxes are bad” or “we want to kill as many foxes as possible.”) However, you really are not applying the ACs if you use the Pierson dissent to support a proposition that is inconsistent with the majority and the other cases.  In particular, the argument that you have to reward the party that did the most labor or that started the hunt is inconsistent both with the Pierson majority and with Liesner.
Sub-Question IB:  Best Student Answers Generally: These are three of the five strongest answers, each of which received a score of 9/10.  Because the error about J using his default settings was so universal, I have left references to it in the model answers.

Sub-Question IB:  Student Answer #1: This student was really well-focused on my two key issues, doing solid two-sided work on each.  The quantity of checks (38) was well above the mean (though less than the other two models) and I found virtually no errors except the nearly universal mistake about J and default settings.
Power & Control (P/C) (Liesner, Shaw): J could have taken the planet at anytime he wish at his leisure and for his enjoyment (Shaw) His actual possession of the planet was practically inevitable (Liesner) J was so confident that he would soon be in command of the planet he effectively turned on auto​pilot and kicked back in a metaphorical (or perhaps real) lawn chair. It also seems that with his vast resources and experience he could have taken the planet at anytime, but simply chose to take it slow and methodical as a cost and or efficiency measure. K Would argue that there is nothing to support that J's possession was practically inevitable. She certainly would not have given up her slice without a fight. Additionally, K would say that controlling a substantial proportion of the planet in not like having fish in a net that can be taken at any time at the owner’s leisure. It is more like having a fish that is 86% inside of a net. As in, 14% of the fish is still outside the net and so the whole fish cannot be taken at the net owner’s leisure
Deprivation of Natural Liberty (DNL) (Liesner): The Liesner standard for DNL is that property rights are created through FP when the animal has been Substantially Permanently (SP) deprived of NL. The best definition of NL comes from Mullett. The animal is able to follow the bent of its natural inclinations and provide for itself. In this case the animal is "MLE's citizens and society". It is unclear whether the 14% unowned by J were self sufficient, but seems unlikely that if J were to simply cut off the rest of planet from his resources, cities, and personnel, that the rest of the planet's civilization would survive. K would counter by saying that J's view is too provincial. IF J were to cut off the rest of the planet, they could still survive by trading or getting assistance from nearby planets in the sector or by funneling ER funds in to MLE. According to K the continued existence of civilization was not dependent on J and as such there had been no SP DNL.
Escape Precautions (EPC) (Shaw):  Shaw required that the net owner take reasonable precautions so that in ordinary circumstances few if any fish escaped. In this case the ownership of MLE did slip right through J's fingers. J would argue that he took reasonable precautions and that the circumstances of his defeat were anything but ordinary. His 30 years of experience led him to believe that 86% control was the appropriate time to engage "autopilot" and a successful coup by a 2% holder like K was completely unforeseeable, like the video game equivalent of a massive hurricane. He does have to eat and sleep after all. K would argue that J took no precautions; he could have had some of his cronies look over MLE while he was resting, but instead he depended fully on the autopilot. Additionally, use of a long standing custom is an ordinary circumstance. J cannot claim to be surprised or taken aback by use of a custom he has probably used himself many times

Sub-Question IB:  Student Answer #2: This student provided quite solid two-sided discussion addressing the two key issues, although doing so in a way that [reasonably] blurred the line I had seen between the two. The quantity of checks (45.5) was well above the mean and the student got some additional credit for the nice parallel to Liesner facts.
Pierson established three ways for one to get ownership in a wild animal: (1) actual possesssion/occupany, (2) trap it as to render escape impossible, and (3) mortally wound the animal as to intend to appropriate it to your use (continue pursuit), deprive it of its NL, and bring it under certain control. & Liesner. Shaw rejected the perfect net rule, expressing that one needed to bring the animal under their power and control as to not intend to abandon it to the world at large, and to maintain that control with reasonable precautions. Liesner found that mortally wounding in the case met the tests (1) substantially depriving the animal of NL, making escape improbable and (2) bringing it under control as to make possession practically inevitable.
Actual Possession/ Occupancy: In this present case, no one was actually in actual possession or occupancy of MLE-2D because there were competing interests (86% & 2%). While Julian had more of an interest, one could not say he had actual possession because Kayla still had an interest. Though Julian would argue it was only a matter of time before he had 100% ownership, mere pursuit is not enough (Pierson). In order to get ownership under actual possession, J needed to have the whole planet appropriated to his individual use and no one else.

Trapping: Using the trap rule for Shaw in this case, seems to provide a better argument for J. J had 86% of MLE-2D under his control in comparison to K’s 2%. J had the planet under his power and control to the extent that (being a knowledgeable player) he thought he was maintaining control through reasonable precautions by using his default settings. J negotiated with other players, paid a fee, all to maintain his control as to not intend to abandon it back to the world at large. However, while J did effectively “trap” the planet better than K, K would likely argue that he did not make escape practically impossible by using default settings, and that we do not want to reward ineffective labor. Rather, K would argue that J only assumed he actually had the plant under his power and control, but there was still 14% out there that wanted to increase their ownership interest.

Mortal Wounding: Again, the mortal wounding standard created in Liesner would provide for a better argument for J than for K. J would argue that he deprived the planet of its NL by getting 86%, because had not PDC been invoked (no involvement from a third party like Liesner), possession for J was practically inevitable and the planet was no longer free to be captured, as escape was improbable with his default settings. However, K would argue that J did not mortally wound the planet because it is well known that it is hard to get to 100% ownership. Even with J’s 86% share, he still believed it would take him a year to get full ownership. Anything could happen in a year’s time; maybe someone wanted to invest a lot more into buying that planet. K would say that J never deprived the planet of its NL because without one having 100% ownership, the planet still is free to be occupied by others.

On balance, it seems that the FP cases tend to favor J because of the amount of labor he put into “capturing” the planet. 

Sub-Question IB:  Student Answer #3: This answer had the largest number of checks in the class (54.5), although it is a little less strong on the two key issues than the other models.  I thought the student provided quite solid (but one-sided) argument that J reached the initial necessary threshold and a pretty good two-sided discussion of whether J was sufficiently likely to get to 100%.  The student got some additional credit for solid work with the metaphor of the fish net and for use of the certainty argument from Shaw.
Mortal Wounding + Pursuit: Under Pierson, a person must kill, capture or possess by mortal wounding, or control an animal, and THEN continue pursuit in order to create ownership. Pierson tells us that that pursuit alone is not enough, there must be other actions taken. Here, although J pursued ownership of this planet in a very slow and steady manner, he has experience with other colonies, so he knew just how to capture one of these Ps. In Liesner, when the boys mortally wounded the animal and continued pursuit, they permanently and substantially deprived the wolf of its liberty, and made escape highly improbable, creating property rights even though the wolf was intercepted.  

Here, Julian could argue that he mortally wounded the planet not when he first attained 62% of MLE-2D’s surface, but when he traded iwth the other biggest owner of the shares and brought his control up to 86%. This is mortal wounding because he eliminated other competition he had by giving them something in return, and taking their prospect of attaining the P. Also he mortally wounded it by merely controlling so much of the P, as the game rarely has an owner own 100%, 86% is pretty significant.

However, K or any other pursuer could argue that he did not continue his pursuit, because as soon as he got that 86%, he sat back and let his default settings kick in. In Liesner, the boys did not shoot the wolf and sit back and wait for it to die before going to find it, but they continued pursuit. Here, J assumed he had done enough, but by sitting back and assuming that there was no outside intervention, he abandoned his pursuit.  J would counter this by saying that this was something he had done many times, and he had put in so much labor (decades) that a newcomer who put in barely any effort was unlikely to take it from him.
Control: In Shaw, the owners got control and maintained it so as to show they did not intent to abandon it by setting up this net that caught most of the fish. The case rejected the perfect net rule, so that even if a few fish got out, it captured most of them and the netowners got property rights in the fish they controlled. Here, J had captured most of the surface, and just like the reasoning behind rejecting the perfect net rule, it is acknowledged in OG that you can rarely control a P 100%. Essentially, J could argue that he set up his net by capturing so much, and then sat back like they did in Shaw waiting for the fish to accumulate.

K would point back to Liesner, however, and show how they continued pursuit, and note that catching fish is a much different and slow process. He had the ownership fo the land so why did he need to sit back? They only sat back for the fish to accumulate, not to say gee I did well I’ll relax now.
Labor: One of J’s strongest arguments will be in his labor he exerted, which the first possession cases have rewarded (Pierson, Shaw). Pierson specifically rewarded efficient labor, which is what J would say he did. In order to gain control of the P, he hired several hundred characters to go with him on a colonizing missiont hat took a decade using agrigul., military and more. He slowly and methodically expanded his ownership. He even traded with another player to establish ownership. Shaw held that an effective net should be rewarded even if a couple fish or so escape, thus rewarding the labor put into it. Here, he may have not had 100% ownership, but he had pretty close, and Shaw would support his reward. 

Carol Rose, who discussed clear acts, would also reward this labor. By attaining control and working so hard at different stages, J provided a clear act to any subsequent suitors that he was intending to own this P.  However, perhaps J’s work should not deter anyone else from attempting to go after the P. After all, these planets are worth something, and rarely someone won’t put in effort. Perhaps by him assuming there was no outside intervention, he was sleeping on his rights, and should instead have to defend his property. However, he did do labor that should not be discounted just because someone decides they should try to take the P from him. [MAF: Last point needs more defense.]
Certainty: Two kinds of certainty were pointed out in the first possession cases:

· In Pierson, the certainty was whether the rule would provide notice and a clear winner of the fox. Here, it can be said that J’s work could provide a certain winner if weighing all the factors. 
· The certainty in Shaw that goes back to J’s control, where in that case although they had a net, when they pulled it up they were fairly certain there would be fish in there. When J put in his effort, he was fairly certain he would own the planet.
Conclusion: J has a very strong argument for ownership by first possession even if the custom never existed, he did enough to show that he was possessing it, he put in a decade of labor, and if there is a standard of control for ownership of online Ps, he probably established it despite his sitting back to assume he got it. With all that work, he should not have to be worried that it was not enough, so sitting back could be understandable.
SUB-QUESTION IC: Discuss whether, under the Escaping ACs, Nick or Stephanie owns Planet ZAC-3B.
Sub-Question IC: Professor’s Comments:  I weighted this Sub-Question slightly more heavily than the others because most of you had considerably more to say here.  I suspect this was both because there are more factors here and because most of you understood them better. Overall, your answers generally felt solid.  I rewarded two-sided discussion (both of particular factors and overall), thoughtful and clear use of analogies, good understanding of the cases and factors, and attempts to address the factors collectively after working through them individually. The mean and median number of checks were both about 36.5; the largest numbers came from the two model answers (84.5 and a ridiculous 98).

1.  Application of the Escape Factors: 

a. Pursuit/Abandonment/Compulsion: The problem provided you with lots of information with which to address these related issues and many students, including the two models, gave me extended solid two-sided discussion. N really didn’t do anything here that looked like the kind of intentional relinquishing of rights that constitutes abandonment.  However, his overall negligence/lack of diligence over time surely would begin to undercut his ownership interests. Interesting issues worth exploring here included:

· Whether relying on default settings was adequate under the circumstances.

· Whether N’s concerns about costs constituted a form of abandonment-by-compulsion

· Whether it affects the analysis that N’s bnad choices led to his medical condition.

b.  Time [and Distance]: The problem allowed for some interesting discussion about whether the amount of time N was absent from the game was enough to help undermine his ownership interests.  The second model does some useful work on whether three years should be considered a long time.  The first model reasonably raises time as a response to N’s labor arguments. 


Many students mentioned distance in connection with time, but we have little information in the problem related to, e.g., how far apart N had significant outposts on ZAC, or what sort of virtual transportation colonizers employ.  If players can instantaneously access any of their virtual holdings, then distance has little meaning in the game. 

c.  Return to NL [without AR]:  Quite a few of you decided, reasonably enough, that these concepts did not fit the problem very well.  Others announced without much defense that one or both of these factors were or were not met on these facts.  However some students earned significant credit for defending plausible versions of what NL would mean here, including the decision/announcement by the game that N no longer owned the planet and N’s failure to supervise the planet as evidenced by, e.g., his use of default settings, his failure to respond to the taking of the trading city, and/or his failure to respond to requests for help from colonists. A couple of clever students used the Mullett definition of  NL to argue that, when N stopped directly supervising the planet, it was forced “to provide for itself.”  The discussion of NL is very strong in the first model and there’s also some pretty good work in the second model.

I had assumed when I started grading that AR would not be relevant here.  Predictably, a few students tried to argue, not very convincingly, that N’s intent to return to the planet was the equivalent of the planet intending to return to him.  However, a few students pleased me greatly by arguing that, for an inhabited planet, the relevant question is whether the colonists wished to return to N’s ownership.  Given the nature of the alliances in the game, presumably if most of them wanted him to remain as the owner, they could give him a lot of help.  Here, where they seemed to be willing to throw their support to S, you could fairly say that the planet had no AR.


d. Marking/Finder’s Knowledge (FK): At first glance, the problem seems to have a nice little two-sided marking issue.  On the one hand, the game had declared N the owner and the colonists must have known he was since they complained to him.  On the other hand, we don’t know whether the game’s designation was easily accessible to S or other visitors to ZAC and any work N had done on the planet’s surface only showed him to be a colonist, not necessarily the owner.


However, the reason we care about marking is it provides notice to finders (unlike Rose, the ACs don’t treat marking as essentially the same as labor).  Here, S knew the planet had an owner, knew who the owner was, knew why the owner was absent, and knew he intended to come back.   Given that much evidence of FK, I don’t think the quality of the mark matters very much.  There is some pretty good discussion of these issues in both models, but in both cases, the interesting work is trying to explain why S might still get rights despite the FK.

e.  OO’s Labor & Related Concerns:  N clearly put in a lot of labor to acquire ownership of Zac: 30 years of his life, considerable work developing ice age expertise,
and untold hours online playing. All this is strong support for his continued ownership, plus he probably gets some bonus points for the emotional bond. Both models include some solid work on labor.  A few related specific concerns:

· Industry:  If you discuss this, you need to explain what exactly the relevant industry is and how supporting N would protect it. It doesn’t seem to me that the game would be threatened if we support S (who after all has followed existing game rules and gotten the other colonists behind her). 
· Taming/Domestication: It’s plausible to say that N tamed the frozen planet, but given that we are talking about the same labor, nobody convinced me that doing so changed the analysis much. 
· Timing: The ACs protect labor before escape as investment.  Labor after escape is really a separate question best addressed under pursuit/abandonment.
f.  F’s Labor: Because the ACs do not discuss F’s labor, if you raise it (as you should do here)  you need to try to try and explain why and how it should be relevant to the analysis.  The second model has some nice discussion along this line.  Some ideas from your answers: 

Obviously we might want to reward helping out colonists after the earthquake when N was unavailable.  Some of you compared it to finding sick escaped [menagerie] animal and nursing it back to health or to the finder’s long-term investment in the sea lion in Mullett. Others suggested that we could view the planet like a whale decaying rapidly and let the F take if the OO is unlikely to get there in time to prevent waste
 

However, after the earthquake, the colonists’ interests were at issue, but not the survival of the planet/animal itself.  Nothing suggests that the planet would explode without her help.  In addition, she could have taken her “reward” for her labor in other forms of payment besides promises to help her get control of the planet. 

g. Overall: FK and OO’s labor are strong here for N, but pursuit, time and NL arguably are pretty good for S, so there’s room for a short concluding discussion of whose position seems strongest.  The first model contains a very good concluding discussion and there is some solid work in the second model as well.

2. Recurring Problems

a. Escape: Significance & Timing:  Quite a few students discussed whether ZAC had escaped at all and seemed to believe that, if it had, N would lose property rights.  First, the ACs do not equate “escape” with loss of rights. The foxes in Albers and Kesler and the canary in Manning surely all escaped, but the OOs maintained ownership. Second, when N got injured, he had achieved 100% control and was declared the owner of the planet.  By the end of the story, he had lost everything. Someplace along the way, it probably would be fair to say ZAC escaped. Third, some students had nice little discussions about when precisely  the escape occurred.  This question is interesting primarily as a way of assessing whether S behaved appropriately or not.

b. Kesler & Acting to Protect Neighbors: Kesler holds that it’s OK to kill an animal if you are acting reasonably to preserve your neighbor’s property.  Quite a few students tried to use this idea to support S, who was simultaneously helping ZAC’s residents and leveraging her aid to obtain increasing control of the planet she knew was owned by N.  However, this aspect of Kesler doesn’t really help S’s claim to the planet because even though the helpful shooter did not incur tort liability by killing the fox, 
he still had to return the pelt to the OO.  That suggests that even though S would be allowed to help out on ZAC (perhaps even over N’s objections) her aid does not entitle her to any property rights in the planet/animal.

c. Use of First Possession Arguments (Especially Control):  You are told that N was the owner of ZAC, so arguments explaining that he met the 1st Possession cases are not responsive to the question. Also, once you are doing an escape problem, you need to be careful not to mix in tests from the 1st Possession cases.  In particular, the escape cases don’t penalize the OO for losing control of the animal (which is true in every escape case with the possible exception of Kesler.) The language in Manning about confinement and control is describing how you show ownership of a live wild animal under Georgia Law. However, if losing control meant losing ownership in Manning itself, Mrs. Mitcherson would have lost the case because the bird was completely out of her control for several days.

Sub-Question IC:  Best Student Answers Generally: The two models had far and away the highest numbers of checks and the most points on my internal scoring system.  While neither is perfect, they saw so much more than the next best answers that I felt compelled to give them scores that were the equivalent of 10/10 and 9.5/10 respectively.

Sub-Question IC:  Student Answer #1: This answer made a remarkable number of useful points for what was essentially a 17-minute question.  The student provided an especially nice discussion of Natural Liberty, solid two-sided discussions of abandonment and of N’s labor, and a thoughtful well-connected discussion of the relevance of the interests of the other players on the planet.

Abandonment/Pursuit:   If an animal is abandoned after escaping, the owner no longer has possesion rights to that animal (Mullett). S will argue N’s planet escaped from his possession when he could no longer control it after his head injury. S will; further argue that N effectively abandoned his property once it escaped, because when he could no longer use the planet for at least three years, he did not appoint someone to take care of his planet for him and thus it was without an active owner for three years. N will argue that abandonment by compulsion is not abandonment. Albers had to abandon his pursuit after his fox escaped because of night fall, Taber had to abandon his whale pursuit because of fog, but both were allowed to retain property rights. Even though N’s possession escaped and the doctor said he couldn’t go virtual, he actively continued to think about it getting back to it and his friend said he was “obsessed” with returning to his planet. Escape where the owner is still in pursuit is not abandonment (Taber, Kesler).

S will argue that by not letting anyone else control his land, he was being a careless owner like the one in Mullett. In Mullett, he put a a sea lion on an island where it escaped, stopped looking for it, and didn’t demand it back until a year later. Here, he knew he couldn’t return to his game for three years, and while he can say he was thinking of it, he didn’t hire someone to oversee if because he was worried about the cost and relied on default settings. Relying on default settings is like relying on an island to keep an animal contained; life doesn’t work on default.
Natural Liberty (NL):  NL here is when the planet is not owned by someone. If an animal returns to natural liberty, with no intent to return, the OO has no rights of ownership anymore (Mullett). While intent to return is hard to assess because the planet doesn’t have volition (not conclusive, but a factor), there could be an argument for NL. Here, even though there was no active owner of the land, N’s name was still listed as the owner and his default settings were controlling it. 

However, S could argue that with no owner actively overseeing the planet, then the planet had returned to NL.  S found out that N’s planet was not being actively overseen when players and colonists told her that he wasn’t being very attentive to their needs. His planet was hit by an earthquake, and S had to use her connections to provide for the planet. The owner did not supply for the planet. Mullett defines NL as the ability to provide for itself, follow natural inclinations, or free from restraints. There were no restraints on the planet (assuming default doesn’t give restraints) and the planet was forced to provide for itself, instead of the owner. N could argue that this means it was not providing for itself because it would have died if S didn’t supply, but that just proves S was more of an owner than N was, and he let his planet escape to NL. The longer that you leave characters unmonitored in default settings, more likely something will occur the settings don’t handle well- so that’s natural inclinations right there.
Industry/Investment/Labor (Factoring in Time): Even if an animal returns to NL, if there is significant investment in the animal or it is a part of an important industry, then it may still be property of the OO (Albers). N will argue that he put a significant investment into owning this land. Spent 30 years learning about ice age colonization and invested in it when no one else would because it would be “too much work.” When someone invests so much time and money into a possession, it should not be so easily taken away from him and possessed by another (Albers/Taber).

However, the animal factor of time is an important modifier on this. There is only a certain amount of time this exception can hold up until someone else needs to be able to posses the land. Policy-minded, if we let this exception go on forever, no one will be able to make use of the valuable animals or possesions like the planet here, because the investment will bind it to the original owner. This would allow careless owners to retain possession even when it escaped, and regain it whenever they feel like it.

Courts usually reward possession to an OO when a short time passed from when/where the animal was found. Here, this went on for 3 years. Bad externalities (Demsetz) were being imposed on the other players who colonized N’s planet. Rose said that labor provides certainty, but here it did not, because he was not able to return to the game. His initial labor was for naught because he didn’t let anyone else handle his planet when he couldn’t, so players on his planet would have been severely damaged without S’s intervention.
Marking/Finder’s Knowledge: Usually courts do not like to reward finders if they know that they are possessing something owned by someone else (Manning/Ghen/Albers). This is especially true when the finders are in the industry as well and know it belongs to someone else (Albers). Here, S knew that N owned the planet, and even talked to his friend about why he wasn’t doing anything. She had gained control of the planet’s surface and triggered N losing his ownership, when she was able to control 85% of it by the time he got back. She knew that he owned it. The marking was his name listed on the program. However, could she really be considered a bad finder? Usually, the purpose of looking at finder’s knowledge is to protect owner’s property from those who purposely take something from them. But here, S could argue that she took it for a good reason- to save the planet. Would anything seriously bad happen if she didn’t? Some players might be upset, but probably not. So N could argue that his investment in the game and his labor should have been more important. She led this whole effort to overthrow him like a coup.
Overall: Thus using the animal cases, S would likely win possession of the planet. While his significant investment and labor were vital to his rights, the rights of other players playing the game are important to. He could have easily maintained possesison by having someone else oversee while he couldn’t. Maybe unfair to require him to pay for this. But things happen in life, and owners might not be able to live life on default settings and expect everything to be fine. A long time of three years leans this more favorably in S’s direction.
Sub-Question IC:  Student Answer #2: This answer contains nearly as many useful points as the first model, with solid two-sided discussion of most of the escape factors.  The student did especially nice work talking about the interaction of the factors, particularly the relationship between abandonment, finder’s knowledge, and finder’s labor (the relevance of which is clearly explained). 

Abandonment/pursuit: When an O shows abandonment of an animal, and no longer pursues it, he loses property rights (Mullett). However, there have been times where abandonment was necessary by compulsion, like when night fell in Albers or fog set in in Taber. What should be determined here is whether N abandoned his icy P, whether that abandonment was necessary or not (Taber), and if not, if he continued pursuit at all.
N did not choose to abandon his animal, and courts looking at abandonment want to see actions that show a choice. When he got into a car accident, his doctors would not let him put on the equipment needed to operate the game for three years. He could say that is abandonment by compulsion, just as in Albers. However, S could argue that he did effectively abandon when he chose not to hire people to oversee the planet during this time. He very well could have hired someone, but he was worried about the cost and he just relied on his default settings to take care of it. 
While N might have messed up there, he could argue that he still never intended to abandon it, just like in Albers and Manning, even if he did not pursue after the animal was out of his control, he wanted his P back. S even found that out through one of N’s friends at a real life party that N was obsessed with “getting back to Zac.” However, S could counter that the OO’s case is stronger if he keeps pursuing (Kesler, Taber) and again N could have hired someone to control/monitor his planet 

Time: S can argue that three years is a lot of time to hold on to original investment with no upkeep. While planets are infinite it seems, in human life could he expect no one would touch his planet in three years? Seems unlikely. But N would go back to his 30 year original investment (much greater vthan the time he was away).
Natural liberty (NL)/Labor: An animal is said to have returned to its natural liberty when it is free from artificial restraint and can follow the natural bent of its inclination (Mullett). Nick would argue that this is not true because, as long as he still owned the planet, no one else could do the things he could as owner. But S would have a strong argument against that, pointing to Mullett where the sea lion was far from natural habitat and still had NL. That’s because it was free from artificial restraint, just as planet Zac was. Zac was no longer being maintained by its owner. The facts tell us that the colonists were getting no attention. Order was turning toward chaos on the planet and the default settings were not taking care of it. Therefore, S would say the P returned to NL when it was on default settings, because the owner was not controlling it and it followed its natural bent by tending to chaos. Ps need an owner to be controlled, or even domesticated, and he wasn’t there.

However, N could counter that this was a valuable investment he made and the planet owning industry is a valuable and lucrative one. Albers made an exception to the Mullett rule where if an animal returned to NL the OO lost ownership. If that animal was highly invested in and part of a lucrative industry, the OO could still retain ownership. Here, the planets are very valuable, and even if the P returned to NL, he could argue his 30 YEAR INVESTMENT was worth something. (Albers). Like in Manning, where the bird was trained to respond to its name and OO spent years maintaining it, N spent years learning about this planet and building on it. That is an investment that should be rewarded..

In this context, N will point out all the labor he put into establishing ownership. Everyone said that it would be too much work to colonize a planet in the ice age like Zac, but he did it anyway. N spent 30 YEARS; that is a huge amount of time, especially out of a human life, to colonize it and become the owner. That is way more than the owner in Manning or in any of the cases we studied. Relatively, it might seem a bit different since planets are infinite, but human lives aren’t, so investing 30 yrs is huge.

Marking/Finder’s knowledge (FK)/F’s Labor: Marking is strongest when it is man-made and permanent (Albers) and also when it puts finders on notice. When it can be naturally occurring, like the blemishes in Mullett, marking is not so strong.  N would say that he has strong marking here because the program recognized that he was the owner of the planet. Like the registration tattoo on Albers, this is a strong ownership symbol that anyone, even if they didn’t know the game, could understand he owned the P. But where S would say this doesn’t follow Albers necessarily is in the permanent tattoo part. While it says his name, it can say a different name when ownership changes, which it eventually did.
N will argue that S had adequate notice that this was his P. She even found out what happened from his friend. According to the ACs, S would be punished for a bad finder (Albers). But at what point does policy come in? Our ACs didn’t tell us. S could argue that she knew there was previous ownership, AND his situation, which is WHY she did what she did to establish Ownership. She heard that colonists were not getting attention; she saw the planet out of order, especially after a massive earthquake. She brought emergency supplies and gained more control, and helped the people of Zac. Should she be punished for that? His default system clearly didn’t do those things

The ACs talk a lot about the OO’s labor, but in FK this is the perfect opp. to wonder why not Finder’s labor? She put in lots of resources to making sure this planet had order, while he let it go to shambles. Surely ownership isn’t infinite, even with all the years he put into it, right? While we can’t say for sure, legislatures might think that there should be some sort of good Samaritan law that can be applied here. That with an effectively abandoned planet, though owned by someone else, no one should be deterred from helping out by being punished with no ownership. The system should operate to give the property its best owner, and at that time it seemed to be S.
Conclusion: There are several different arguments at play, one strictly adhering to the factors of ACs, and one that includes policy arguments perhaps based on the ACs’ intentions. According to the factors, and the weight of labor and investment, N may get to keep this planet. But based on the order she restored, S has a strong policy argument not directly found in ACs, but which could plausibly be derived from them. 
2015 SUB-QUESTION Ia: Prof’s Comments: This was a relatively straightforward version of the standard custom question, where you mostly had to apply the factors from Swift and Ghen to determine whether the custom should be treated as binding law.  Many students did not know the relevant factors as well as they should and so the average quantity (29.7 checks) was quite a bit less than for Sub-Question 1b even though I thought there was about the same amount to say.  Because the question only asked if the custom should be binding in one particular dispute, I expected you to just address its application in clusters like Bretz that had employed it.  Even though the whaling customs we studied applied only in particular regions, quite a few of you assumed that this custom had to apply to the whole planet, which made it much easier to reject.

What I Was Looking For:

Did Custom Apply? There was room to address briefly whether the custom should have applied at all either because (1) the canvas looked abandoned; or (2) the custom only applies outside territorial zones, but when this canvas was placed, its location was within J’s zone.  Very few students spent time on these questions and I didn’t take off points for skipping them.

Should Custom Be Treated as Binding?

Used by Whole Industry for Long Time:  All of the islands in the cluster where J is located had employed the custom for more than 100 years, which almost certainly qualifies as a long time, especially given the relatively short history of colonization.  Swift says this test can be met even if whalers in different regions have different customs, which suggests that the cluster should be the relevant “industry” unless islands from other clusters regularly prospect there.  You might have discussed the significance of outside prospectors here or in the context of the next factor (“affect outsiders”), which is where I have included the issue. 


Does Custom Affect Outsiders:  The relevant concern here is whether outsiders are likely to be unfairly surprised if a court treats the custom as binding, although some students incorrectly discussed whether the custom might impact sea oil markets in ways that might affect people outside the cluster or outside the industry.  You usefully could have addressed two topics:

(1) Do many prospectors look for sea oil outside their own cluster? (If not, surprise not likely to be a significant problem.) Facts don’t suggest this is common. Cost of long ocean transportation would be too expensive unless own cluster is mostly drilled out.  Plus T only seems to have ended up in other cluster by accident, not through program of widespread prospecting.

(2) Are prospectors from clusters that do not employ the custom likely to be surprised by the application of the custom?  Possibly, but several points suggest not:

· All islands use canvases w/in zones, so aware of meaning.

· Clusters that did not employ custom “chose to reject” it, suggesting they knew of it at least at one time.

· T’s behavior suggests it understands custom or point about “looking abandoned” makes no sense. 

        
Certainty/Prevent Quarrels/More Certain Than Common Law Rule


(1) Certainty of Custom (Generally):  As long as the canvas stays in place (and the facts suggest that it usually does), the custom is quite certain.  If the canvas moves, presumably the prospector loses rights to the original site, and there seems to be little harm in discouraging other prospectors from trying to drill at the new location of the canvas (which is extremely unlikely to be a Sea Oil Pool).  Two significant sources of uncertainty would be the likelihood of movement (which might be increasing as storms become more frequent) and the “appearance of abandonment” raised by the facts here.  I would guess that a court would not be sympathetic to the latter argument because it is much more certain just to treat any identifiable canvas as sufficient. Some students argued the custom was uncertain because a finder wouldn’t necessarily know whose canvas they’d found.  However, this was true in Ghen as well.  As in Ghen, the finder would know there was a prior claim and, if need be, could easily check with a nearby island to see whose it was. 


(2) Comparison to Common Law Rule: Here the relevant background rule would presumably be Westmoreland (no possession until drilling) and that seems to be the rule is clusters that don’t use the custom.  Note that no common law case we read allows a mark by itself to create initial position.  Even though the custom is pretty certain, requiring drilling is presumably more so.  Given the value of drilling rigs, an island is likely to extract the Sea Oil as soon as it drills and while the drill is in place, nobody else can get at the Pool because the top is too narrow. 

Necessary for Industry: You could discuss this separately or as part of reasonableness.  You should be clear that this factor is not required, because it is met in Ghen, but not in Swift. Here, because many clusters do not use the this custom, hard to say it is necessary.

Is Custom Reasonable?  This factor provided the most opportunity for discussion under several different (and sometimes overlapping) topics:

(1) Under the Custom, An Island Can Hold a Marked Pool Indefinitely Without Drilling: Many students argued this was unfair and wasteful given that Sea Oil is such a valuable resource and that, perhaps after some time, it would be best to treat undrilled pools as abandoned despite the marks.  On the other hand, why shouldn’t an island be able to store its property to use it in the future (as an oil company might keep some gasoline off the market in hopes of getting a better price in the future). Also, nothing prevents a wealthy island like T from negotiating with J to drill J’s pools and split the profits. 

(2) Does the Custom Appropriately Reward Labor and Benefit the Industry? Many students took the opportunity to discuss pros and cons of rewarding marking v. rewarding drilling.  Quite a few of you noted that the Custom seemed more beneficial to poorer islands who did not have the same ability to get drill rigs into place quickly. Some students focused on which party or type of party did more labor, but you should be clear that at least the custom in Swift seemed to reward the party who did less.

(3) Is the Custom Appropriate in a World of Rising Sea Levels: You could usefully discuss whether it helps or hurts in a world where pools effectively “move” outside territorial zones and storms are more frequent. 

(4) Does the Custom Promote Fraud/Deceit? Quite a few students argued that the custom was problematic because it is so easy to simply remove the colored canvases and pretend you hadn’t seen them.  While this is true, you might recognize that it also might be easy to remove the harpoons in Swift or the bomb-lances in Ghen, yet the court did not seem to think those customs were problematic.  In Bartlett, the concern was that bad finderscould easilty set the whale adrift, not that they’d take the anchor itself. 

Common Problems

Substantive

· The substance of customs approved in earlier cases is not precedent for their use elsewhere, although you could use them to demonstrate possible meanings of reasonable. 

· Nothing in the Swift/Ghen analysis explicitly compares possible alternative customs to show problems with the custom under review.  Again, you might use alternatives insterad to help show whether a particular custom seems sufficiently reasonable or certain. 

· Misuse of Cases Other than Swift/Ghen: If you use other cases in this Sub-Question, you need to be very careful to show you know how they discuss customs:
· Albers does not address the question of when custom should be binding as law.  The court instead uses the custom in that case a evidence of finder’s knowledge.

· Pierson also does not tell us much about when custom should be treated as law.  The dissent suggests following custom and the majority implicitly rejects this approach by ignoring it.  You could note reasons why the majority might not want to use custom (e.g., higher likelihood of surprising outsiders than in whaling cases).

· Taber describes a custom but doesn’t use it because it finds that the custom doesn’t cover the facts of the case. The judge in Bartlett makes the same finding, then says he would be unlikely to employ the custom even if it did govern because it is unreasonable.  

Exam Technique

· Nike:  Listing the factors at the beginning of your answer is not an especially good use of your time.  Instead type them in as headings provide a natural outline for your answer.  Here (and elsewhere on your test) if I wrote Nike in the margin, it means, don’t tell me, “Just do it.”
· Read Carefully:

· J is not wealthy, but no info on other islands in same cluster.

· Custom only applies outside territorial zones

· Relevant players in the problem are islands (not individuals or businesses)

· Custom was adopted (or not) cluster by cluster, not island by island

2015 BEST STUDENT ANSWERS:  All three models are quite strong and received a score of 9/10. All earned between 57 and 64 checks (more than twice the average).

2015 Sub-Question 1(a) Student Answer #1: [This thoughtful answer contains strong two-sided analysis of outsiders/whole industry; the importance of the custom to the industry and the concern about holding pools indefinitely, as well as pretty good work on certainty and other aspects of reasonableness.]

Considerations of whether customs should be legally binding are contained in Ghen & Swift:
Affects outsiders? This will depend on our definition of outsiders. It is unlikely that the custom will negatively affect temporary outsiders, that is, “players new to the game.” Given the fact that the whole populace of J knows, it presumably, so will a new player given the amount of labor and investment in going oversea and dropping a huge colored carp on the SOP. However, it might negatively affect those outside that do not follow J’s custom because J could theoretically navigate all the waters and claim all of the SOP’s without actually extracting the resources. While in the whaling cases, only whalers, who all knew and followed the custom would be overseas hunting whales, since there are other “countries” also in international water hunting for SOP’s, it may negatively affect them (comparable to two different countries with different whaling customs hunting whales in international waters). It is unlikely that this was the intention of the custom, but we will discuss that more indepth in the reasonableness section.

Used by whole industry? This question, as will many others, will depend on whether we take the industry to be regional or global. While the CCC is known and abided by in J, it is not abided by in T. If its a regional view we take, then surely every in J knows and abids by it. There is an argument that T, although it doesn’t abide by it, does seem to know it, since the facts say they reject it, not that they are unaware of it. Swift does say that regional differences are OK in customs, but that could deal with the fact that the whalers from one region were unlikely to interact with those of another; the facts show this not to be the case here. Again, however, both parties did at least know about the custom. Although radio signals are often sporatic, it is not unreasonable to think that the countries could radio each other the information about their customs, even if we take the industry to be “world wide.”
Promotes Certainty/Prevents Quarrels: Given the global competitiveness for SOP’s, the lack of metal in the planet to make drilling wells, and the fact that not every country abides by the custom, it may not be as useful in promoting certainty between countries--at least there is a potential for unfair abuse as will be discussed in the reasonableness section. Since it is again, feasible for each country to know of other country’s customs via radio transmission, it may be the case that running into a SOP with a yellow carp is no surprise and gives the finder knowledge of exactly which country it belongs to based on the pattern, it may provide certainty. However, given the lack of resources on the planet, once the SOP is “captured” with a flag-- how does another country know that it is still the country’s property or that they haven’t abandoned it, or perhaps do not have the resources to extract it-- the other countries do not know if it will ever be drilled and used. This may actually promote quarrels given the lack of resources. On the other hand, while considerations of time after marking were relevant to say, whaling customs, because the nature of the whale is to decay and waste, as we saw in the gas cases, since gas lasts indefinitely, there doesn’t seem to be this concern of extracting within a certain time frame once capture has occurred.

Necessary to Industry: While this custom may not be necessary to the industry at large, since we see that other countries follow different paths, it may be necessary to J, since they have a duty to provide for its citizens, yet have very little money. In a place that may encourage “survival of the fittest” this custom of making a claim on a located SOP seems crucial to those countries like J who are not rich and can bring in drilling rigs with more ease than others. T may engage in the “custom” it has because it has been lucky enough to have plentiful finances. This difficult question is complicated by the fact that unlike whaling, which isn’t necessary per se, the SOP’s seem to be a more critical resource for a country’s survival/wellbeing. Therefore, we should probably respect regional differences created by necessity, such as J which probably needs this custom in order to survive.

Reasonableness: The custom seems fairly reasonable. Given the unreliablility of the prospecting for SOP’s, it is pretty reasonable for a country that has invested the labor, to be able to mark it and claim it until it can afford to get an drilling rig in place. Due to necessity, J is not situated like T, which perhaps due to its wealth could instantly get a drilling rig over to the SOP. Yet, J needs to have a way to guarantee resources for its citizens and mark its findings in an easy and effective way (the specific colors denoting a country work particularly well for notice, like an iron with the ship’s name attached to a whale).

However, there is potential for abuse here. Although J has little money, they, and other countries, could potentially navigate the world and put tarps on ALL of the SOP without actually drilling them. In this situation, the custom would promote quarrels and potentially world war if certain countries monopolize all of the resources without investing money to extract and trade. It would hold all of the supply as a potentially unfair bargaining chip with other countries. [MAF: although little evidence that this happens.]

On the other hand, this seems to be the case in our modern world (Russia has a vast majority of natural gas; Arab countries have a vast majority of crude oil) and the countries seem to be doing fine by just purchasing from each other. However, those resources are already present under the countries’ territories, they’re not going out to international waters and monopolizing resources that others could potentially use (no rational soli).

Conclusion:  On balance the custom should probably be upheld due to its necessity by some islands to function, and the fact that it promotes certainty to the finder as to who it belong, so the finder does not waste time and money to begin drilling the SOP.

2015Sub-Question 1(a) Student Answer #2: [Another answer I found thoughtful contains strong two-sided analysis of outsiders/whole industry and certainty; connects the concern about holding pools indefinitely to the different interests of rich and poor islands; and finds some solid two-sided argument on whether the custom has been in place a long time.]

Affect Outsiders: CCC has limited effect on outsiders of the sea oil industry b/c prospecting is a process and requires specialized equipment to locate and cover sea oil pools - many narrow holes might have to be made before a pool is located, requiring time/energy/knowledge. If a diver (not in industry) not interested in the tapping of sea oil spotted a canvas, they would likely pass right over it and may not even know what it was - would not significantly confuse their perception of the world. CCC is limited in scope and applies only to unowned parts of the ocean. However, it may affect outsiders b/c some clusters have decided not to adopt CCC, and could label themselves as “outside” the custom. But it would be important to know how many islands follow and how many do not in our determination. If half do/half don’t, then probably still worth it to enforce as binding law b/c half of an industry uses it and the other half likely knows about it. For example, here, T knows custom exists and acknowledges it so maybe part of determination whether to possess pool. J says important to focus on the little affect had on people outside prospecting industry b/c like in whaling cases, if the entire industry knows about it then there must be some value.
Necessary for Industry: Here, likely not necessary for industry considering some islands do not abide by it and are successful in prospecting, although the prospecting success of some islands depends on CCC and it has significant value to them.

Used for Long Time: J has employed CCC (other custom-following clusters follow too) for greater than a century. This amount of time is significant and it can be reasonably inferred that all prospectors are aware of custom, whether or not they follow it. Additionally, if clusters choose not to follow CCC, at least one can deduce they are aware of it. But, even though it’s been around for a long time does not mean it has been used for a long time as evidenced by T and its cluster. This is not necessarily the strongest argument b/c we know not everyone has used it for a long time and we’re not sure what percentage of clusters of all of Danjo have employed it and for how long.
Certainty: J argues that CCC provides a certain and effective means of alerting prospectors that a pool has been located and temporarily claimed by someone else and should not be possessed by another. The canvas provides clear notice like a bright-line rule that someone, by intuition or chance, has come across a pool and claimed it. Also canvas alerts other prospectors that someone else has invested in the hunt for sea pools, and like a place holder for someone in a very long line, they will certainly be back to retrieve the sea oil at some point in the future. The canvas usually lasts for years and can provide less wealthy islands w/ the opportunity to return to oil pool when a rig is available. Known lack of metal on Danjo makes drilling rigs expensive and less affordable to some. Therefore, CCC provides all clusters w/ a means of securing oil pools on an equal playing field. 

D says CCC is uncertain for many reasons and would not work as binding law - most importantly, D says CCC has no time limit and is allowing clusters to claim pools for as long as they want. Securing pools forever rewards the hunt, but hinders development. If CCC not binding, clusters may be more inclined to develop alternate or more affordable technology that can be used as rigs or to drill. CCC can lead to fraud and deceit b/c potentially easy to remove a canvas and replace w/ diff. island canvas. Even more imp. is that there is no telling when an island has abandoned a sea pool. That could lead to on-site quarrels b/w prospectors if, like this case, canvas is old but still intact. T continues that already some islands do not follow custom so certainty is already somewhat diminished b/c new prospectors may not know who/who does not follow CCC. Stronger argument is CCC is not as certain as one might think it would be after being in effect in some places for over a century.

Reasonable: J asserts reasonable attempt to protect prospector’s w/ plausible notice to others via a cover b/c regardless of whether or not another cluster follows the custom, he still knows and may think twice before taking. Here, we do not know if T had thought the cover looked more intact if he would not touch the pool. But it is a good sign that T considered it - said it “looked abandoned” so can be implied that T was analyzing when the last person was there in his determination. However, if it has been this long and still people are not following the custom (like in T’s case), it may just be an unreasonable hindrance on finding/possessing oil.

Also, custom may allow islands to tap sea oil as needed as opposed to as quickly as possible making clusters on Danjo potentially more sustainable. J says CCC may not prevent all fraud and deceit but better than alternative of no custom b/c then wealthier islands w/ faster rigs would possess and deplete all the pools. This would leave islands like J w/ less or w/o an important natural resource.
Conclusion: CCC seems more difficult than not in solving disputes such as the one between islands J and T re U-2. Custom should not be used as binding law here.

Sub-Question 1(a) Student Answer #3:  [This answer is very strong on outsiders/whole industry and on the reasonableness discussion incorporating the concern about holding pools indefinitely, the different interests of rich and poor islands, and the tension between rewarding finding and rewarding drilling.] 
Outsiders? In Swift, anyone in N. Pacific was whaler and knew of custom. In Ghen, ct held that F knew or cd have known of custom. Here, Q is whether T (and islands from other clusters) wd rely on general principles of law instead of custom and be unfairly caught by surprise. T’s cluster had different custom, so prob had other expectations for how prop rts are allocated. However, planet has planet-wide legislature w/ rep from each island. Prob knew through this that other islands handle things differently. If so, maybe hold them to that standard. Americans in UK are charged w/ knowledge of driving on left side of road. Wd not have sympathy for American that got into accident b/c drove on right. Maybe similar principle shd apply here. T ventured past its territory near other island. 

Big Q seems to be whether to treat T as outsiders/insiders. Part of same planet. Doing exact same activity: searching/drilling for SO. However big difference is that T is in business of searching for SO outside its territory (doesn’t have any of its own) while J is in business of searching inside territory (has enough inside its territory). Does T know what pattern means? If so, to which island it belongs? Wd be helpful to know if there’s a registry. Given facts (low-tech island), seems plausible that T wd not know what symbol means or (even if it did) how to locate true owner. Not so fast, says J, our island is right there, about 1 km away. But, says T, you’re part of a cluster and other islands in the area. [MAF: Facts pretty clear T had some idea, but could make these arguments more generally about outsiders.]

Historic? In Swift, operated for many years under custom. In Ghen, industry grew up under it. Here, in B, islands had used for more than 100 years. However, in L, had not used at all. Seems reason to hold B islands to custom under historical analysis but not reasonable to hold L. Will try to resolve this issue in conclusion.
Better than CL/Certainty? In Swift, boats/ships sometimes had no idea whether iron was iron that actually killed whale since whales cd swim on after being hit. In Swift and Ghen, marked irons worked much better than trad’l CL animals rules. Here, seems to be a “different strokes for different folks type problem.” Think left/right side of road or 16 vs. 18 for legal drinking age. Diff ppl reach diff conclusions on whether something wks better than trad’l law. However, evidence here of diff practices def suggests that there’s no consensus. Consider certainty given by irons with initials. Purpose is to give ppl a easy framework for decisions at moment of conflict and minimize quarrels. Maybe CCC didn’t accomplish that here, so maybe not.

Reasonable? Big Q is whether it’s reasonable to reward those who locate SO rather than actually drill for it. Depends. Maybe we want SO. If so, seems like first to locate leads to underproduction. Too many “claimed” wells but not enough equip to drill for it. However, given that this is a low-tech island with other values (people lead simple lives), maybe we don’t need to place as much value on oil as we do here in USA. So, maybe we want to ID all SO for future use. If so, maybe custom works better. Other reason issue is if it’s fair to reward wealthy islands like T (who have ships) at expense of poorer islands like T (who don’t). However, distribution of wells is very uneven, so some islands HAVE to go out and find SO. 

Seems tough. Other big prob w/ this custom is that there’s no time limit/expiration. U-2 had been sitting there for 60 years! Surely, that’s resource waste, esp when someone else wants to do something with it. However, says J, that’s the point: we’re here b/c energy needs aren’t as big of a focus. Well, says T, we wdn’t waste resources searching for it if we didn’t need it! Moreover, w/ impending global warming (GM) doom, we’ll need more energy to pump out seawater or find way to save ourselves (poss by escaping planet altogether!). Lastly, prob with CCC is that it hasn’t changed to changing circumstances. Things that are immune to changing circumstances aren’t usually reasonably. Think politician that stays put to ideas of youth just to say not flip-flopper. H/E, predictability (that CCC won’t change) is valuable in and of itself. That’s what gives it cert!
Necessary for industry? Prob no, since some accepted custom and others did not.
Conclusion: Want to consider purpose and policy. Purpose of custom gen is that a specific grp of people come together and say, “this isn’t working. we need a better system.” Custom b/c contract in words of Swift. Here, h/e, the grp of people involved in similar activity haven’t agreed on anything! So seems silly to bind all of them, when there’s no unified purpose in values (reward finders vs. drillers). Lastly, wd be helpful to know what % of planet’s total clusters follow island. If vast maj agree, and it’s just B that are holdouts (unlikely), maybe accept custom. Allowing holdouts is also problematic. [MAF: Although could say customs binding for clusters that use them.]

2015 SUB-QUESTION Ib: Prof’s Comments:  I asked you to use the escape cases to address two situations where pools were discovered and marked within J’s territorial zone, but later T found them outside J’s zone because ocean rise had altered J’s high tide line.  The posture of the problem and the facts I gave you meant that:

· You couldn’t argue that J never had owned the pools (e.g., by claiming they had never left NL or that ratione soli ended when they were outside the zone).

· You couldn’t argue that the moment the pools were outside the territorial zone that J lost rights (none of the escape cases say that the finder wins at the instant the animal escapes).

· You had to be very careful using “Earth” oil and gas cases.  The properties of sea oil pools are different from those of natural gas fields and the “escaping” Sea Oil had never been extracted and had never left its pool. 

Collectively, you wrote more here than on the other sub-Question; the average number of checks was about 45.  However, you made a lot of overlapping arguments, so there often wasn’t much more substance on this question than on the custom discussion. 

Escape Factors

Marking/Finder’s Knowledge: 

· Canvases are pretty strong marks because they have patterns tied to specific owners and they last a long time. 

· Room for discussion of significance of looking abandoned, but otherwise pretty good evidence of finder’s knowledge re U-2:

· All islands use canvases to mark pools w/in zones.

· T seems to have understood canvas meant claim

· T certainly aware of rising seas and presumably bunderstood that bpool just outside zone had started inside.

· Weaker arguments:

· Mark no good because T wouldn’t know exactly whose it was? But no different than bomb-lances in Ghen and stronger than crest in Manning.

· Mark no good because can’t be seen from surface?  Not sure why that would matter. Can’t read Albers tattoos or Swift irons unless up close.

· T should know V-8 claimed because near U-2? Not given randomness of placement of pools and of hunting methods.

Abandonment/Pursuit: 

· Abandonment is not the same as negligence; usually need deliberate conduct.  Here, pools left untouched for a long time, but no reason to think would get lost/unmarked easily, at least until sea level rise.  Whaling cases have implicit time limits, but whales decay quickly. Should J be required to act once zone starts to shrink?

· Is it Abandonment-by-Compulsion if escape due to sea level rise? If failurevto drill due to $$$?

· J acted quickly once it knew T was drilling.  Is this sufficiently quick pursuit?  (More like Manning & Ghen than, e,g., Taber or Kesler.)
Time/Distance: 

· Normally in escape cases, we measure time & distance from point/moment of escape.  Thus, the 50 or so years pool was marked but still within J’s zone shouldn’t necessarily count against it.  

· Exact time and distance from escape unclear.  Time could be any amount within last 10 years.  Distance depends on shape of island.  If steep cliff is nearest land, ocean rise barely changes distance.  If very shallow slow incline, could be a long bway (See Mont St. Michel).

· Could argue that relatively to shelf life of pool and size of ocean, this is a short time/distance case like Taber/Bartlett/Kesler.
Labor/Industry: 

· As with the custom, you could discuss whether finding or drilling ought to be the relevant labor, although focusing on drilling seems inconsistent with treating J as the OO here.  

· Unlike Taber or Ghen, hard to argue J did everything possible, since it might have checked known sites after sea level rise to make sure canvases still present in good shape.

· Finder’s labor generally is not rewarded in the escaping ACs, plus T’s labor here is odd because getting to Bretz was accidental and drilling was dependent on seeing the canvas on U-2, so arguably free-riding on J’s finding/marking.

· Both finding and drilling are important to industry. Might argue that protecting “escaping” pools is a kind of transition protection for the industry to deal with the sea level rise. 

NL/AR:  I found very few arguments using these factors that added very much to the analysis of the factors already discussed.  Quite a few students simply treated them as equivalent to marking, which adds very little.  For more interesting arguments, see the second model.  
Common Problems

· Substance

· Lots of errors on facts/holdings of cases.  E.g., Mullett doesn’t rule on abandonment, the fox in Kesler wasn’t marked and the fox in Albers wasn’t tamed.

· Incorrectly treating the absence of minor factors like AR or taming as conclusively showing the OO loses.

· Collectively, you made lots of arguments that were not part of the escape analysis:

· OOs not required to confine or maintain control over escaping animals.

· Substance of whaling customs are not precedent.

· The Georgia statute in Manning is about having ownership of live animals and doesn’t provide a set of standards for escape.

· None of the escape cases address labor or marking by the finder,

· Demsetz and Rose are not animals cases.

· Technique

· If you find that more than one factor are effectively addressing the same facts, discuss them together.  Many students, e.g., defined NL to mean “unmarked.” This doesn’t merit much space because you already should have an extensive discussion of “marking.”

· You need to address U2 and V8 separately to the extent the analysis differs.  However, going through each factor for each pool is very inefficient if you don’t cross reference where the analysis overlaps.  

· Try to use all the facts in the problem.  Many students failed to discuss at least two or three of the following important facts:

· The V-8 canvas was completely gone when T found the pool.

· T says looked the U-2 canvas/site looked abandoned

· The problem doesn’t tell you exactly when the pools escaped or how far they now are from the zone boundary.

· J has records of the locations of both U-2 and V-8.

· J very rapidly made claims to the pools after T began drilling them.

2015 BEST STUDENT ANSWERS 

2015 Sub-Question 1(b) Student Answer #1: [This was far and away the best answer and I gave it the maximum score of 10/10 (which probably understates its strength in relation to the rest of the answers.  The number of checks was about twice the class average and the student provided excellent discussion of labor issues and solid two-sided work on abandonment and on marking (separately for each pool).

Marking/F’s Knowledge/Reasonable F: Want to start here b/c clearest way to distinguish two disputes (U2 and V8). Well-marked animals more likely to go to OO. See Manning/Albers. Here, U-2 looked old (had been there 60 years) so F reasonable to think that abandoned. F knew of OO. Marking is good if manmade. Contrast tattoo in Albers with capture scar in Mullett. Want F to know that person made mark. However, marks also more valuable if permanent. Like tattoo. To what extent is this mark permanent? Well, it’s still there but prob faded in color. Assume for arg that F knew there was OO (reason based on evidence). Big Q is to what extent F knew who OO was based on U-2. O says we’re in international waters. We have no idea who to contact. Seems abandoned. What can we do?! OO says marking brightly colored, manmade, and symbol clearly means something. Moreover, island nearby to consult (and it’s us!) That’s what reason F wd do. No, says F, reason F wd need something more, esp. b/c canvas is so old, that says, “property of J. Call us at this number.” J had enough tech for telephones and add’l labor to put number on there is minimal. 

Consider V8. Issue with V8 is whether whether reasonable F had notice in absence of canvas. OO says well you fd one SO well nearby. This stuff is expensive! Reason F wd say that prospect wd search around area of one SO well where there’s another, so F had “cause for pause.” Like old exam Q with radio transmitter on asteroid and one stops functioning next to adjacent one. Not so fast, says F, we don’t know how this stuff is distributed, so no reason to think it’s necessarily clustered. No reason to think that prospector wd search nearby one well. Plus, low-tech! The process is haphazard, so no reason to think that they’d even have the tech to ID nearby wells.
Labor/Industry: Reward useful labor and protect industry. See discussion in Albers and whaling cases. Labor here is extensive, locating SO wells. However, finding is prob not as expensive/labor intensive as drilling. Moreover, finding is random and doesn’t require much skill. Two big Qs here. First, sd we reward F’s labor? Be clear that ACs escape cases DO NOT discuss F’s labor. H/E seems reasonable to do here b/c there’s a lot of it and it’s expensive. Moreover, custom (not accepted by ct) in whaling cases of cutting in tries to reward labor of bona fide F to prevent waste. Seems analogous here. If we want to reward F’s labor, wd want to know more about costs of finding vs. drilling, however reason to assume that drilling is more expensive. Second, sd we reward any labor or only efficient labor? F’s labor is OLD labor. Happened 60 years ago! Do we want to reward that. F says reward me b/c I’m the once actually pulling out the SO! OO says w/o me you never wd have fd it. F says not necess true, after all, you found it! Plus, since we’re wealthier, maybe we wd invest in tech to locate. Seems like want to consider policy of rewarding prop rts to OO here. Income or substitution effect? If income effect prevails, OO wrks harder/invests in tech and starts drilling for more of the oil that it’s finding [MAF: although OO has slim resources.] However, if sub prevails, OO switches to totally diff industry. H/E, evidence that islands like T wd pick up the slack. If policy goal is to bring energy to market, maybe give to F.
Abandon/Pursuit: If OO abandons, belongs to first finder. Mullett. First, be clear that negligence is not necess abandonment. Want to be sure before taking away prop rts. Here, O left prop for 60 years w/o doing anything. Moreover, b/c canvas was the same, there was prob no maintenance either. OO counters that its rocks had kept the thing in place for 60 years so that sd have some value! However, F says that in 2690, when temps suddenly rose, OO shd have been on notice, esp b/c there wells were near the 1 km mark. F says that at that point they sd have contracted out the drilling, remarked, or reallocated their rigs to drill before it left their territory. Had 10 years of notice of troubling problem! But, says OO, we’re a poor island! Don’t have the resources. Plus, we’re low-tech, so how do we know where exactly the 1 km mark is. Wait, F says, we had the tech to measure the distance so: so shd you!
Time/Distance: Prop rts more likely to go to OO when found close to when/where escaped. Ablers/Kesler. In Albers, fox was 6 miles away. In Kesler, close by. Similar in Manning (close by). In Ghen, 17 miles. Here, it’s 1 km [MAF:1 km from island, much less from point of escape, so really even closer]. Seems like distance shd definitely work in OO’s favor. However, time factor prob undercuts that. In Mullett, 1 year was too much for ct to give prop rights (granted other factors were ct’s explicit analysis).
Purpose/Policy: Want to try to resolve with policy. Consider Rose’s idea of useful labor = notice and notice = useful labor. Here, maybe OO’s labor wasn’t so useful b/c it wasn’t directed to the relevant audience (one of their own). Moreover, Rose’s ideas is predicated on actually doing something with the prop once marked. Here, OO is sitting on its rights, if not abandoning them. Consider Demsetz. Minimize externalities. Here OO is not accounting for F’s wasted labor in its cost-benefit analysis. The reason want to take into account F’s labor here (even though animals’ cases don’t) is b/c F is actively looking for oil, not stumbling across it. Want to balance O’s interest in prop rts with F’s interest in not expend unncess labor. Think that maybe F shd win out here, because F has no natural endowment.  [MAF: Interesting ideas here, although might be clearer Rose/Demsetz not part of ACs.]
2015 Sub Question 1(b) Student Answer #2: [This was the best of the rest and strong enough compared to the average submission that I awarded a 9.  The number of checks was about half again as much as the class average and the student did some solid two sided work on each of the factors addressed and some useful work with the NL and AR metaphors.
Marking/Finder’s Knowledge/Innocent Finder: A finder who knows, or should have known, that an animal has a rightful owner is unlikely to be rewarded with property rights (Albers.) J is likely to argue that its canvases were sufficient to warn T that the pools had been claimed, and that T knew, or should have known, that the pools were not for the taking. T is likely to argue that the markings were insufficient. First, there was no marking at all on V-8. It cannot be said that it should have known that there was a claim to V-8. However, J is likely to counter that it marked in a way that was reasonable. After all, the canvas did stay in place for 60 years. J will argue that it shouldn’t be punished because the marking blew away, even though it conformed to the industry standard. T, however, will say that a good effort should not be evaluated, but whether there was actually a marking.
In regard to U-2, T will argue that it reached a reasonable conclusion that it had been abandoned: Because it looked so old, and because the custom in Loruz would never involve letting a pool sit undrilled for that long, this conclusion should be valid. However, J is likely to counter that a marking ought to be sufficient, regardless of its condition, so long as it is present. That the tattoo may not have been as brilliant as it was on the day of its creation did not prevent the marking in Albers to be sufficient. [Clever argument.]  T is probably and innocent finder in regards to V-8, and ought not be penalized for nonexistent marking. On the other hand, T had the knowledge to know that U-2 was claimed, and the marking was sufficient to put T on notice.
Abandonment/Pursuit: Where an owner abandons an animal, his claim to property rights are diminished. (Mullett, Albers.) One particularly effective way to show that an animal has not been abandoned is by pursuit. (Albers, Kesler). Here, J is likely to argue that neither has been abandoned. T will counter that by not checking the markings more diligently, J is not effectively pursuing. However, J is likely to argue that, even though the pools had left its coasal zone, it had no reason to believe it wasn’t still “confined.” That is, the canvas markers were acting as a functional fence, and that there and abandonment of pursuit was by compulsion, which is ought not hurt the OO (Albers) because J was unaware that it ought to pursue. T will argue that this is similar to Mullett. There, the OO did little to contain the animal, and in doing so lost a credible claim to no abandonment [This is a clever way to address fact that Mullett didn’t rule on abandonment issue.]. T argues that a Mullett argument that the animal might have been “contained” on the island is similar to claiming that a canvas that can be blown away by a storm restrains the pool.

Industry Concerns: J will argue that the court ought to reward the labor of finding oil, which is necessary for the society. T will argue that the important labor is the actual extraction, which does more good for society than finding the pools.
Distance/Time: The analogy is not exact here, however T will argue that it was feasible to keep better track of the markers because the pools are close to J and had plenty of time to check within the 10 year period that the violent storms became more frequent. J will counter that this is unimportant because the concerns of distance and time in the animals cases were based on animals that can move on its own, and animals that have a finite life expectancy. [MAF: Reasonable idea that needs more explanation.]
Animus Revertendi: T will argue that the analogy doesn’t do much good, because oil has no volition. J will argue that, like in Hammonds, AR might be analogized to having the non-animate object “come when it’s called.” That is, in Hammonds it might have been argued that by turning on a switch, the oil will return when called. Here, J will say that it, similarly, can go back to the pool when it so chooses and extract it. T will point out that this analogy lacks the actual ability to turn the spigot on and have the oil come running, as it did in Hammonds. J will point counter, however, that the question here is about claim to pools, not the oil. To this, T will argue that this understanding is limited and ethnocentric, because the resource is the oil, and many places would view the problem in that light.
Return to Natural Liberty: This argument will turn on when an oil pool returns to natural liberty. The analogy is not as easily applied here, because oil pools don’t necessarily “follow the bent of its inclinations” or “provide for itself” (Mullett). However, much as the analogy can be extended to the whaling cases, it may be applied here. J will argue that an oil rig leaves natural liberty when it is discovered. There, it is subject to the actions of the finder, and no longer is “acting” on its own volition. T will counter that NL is really left when drilling begins. That is, the oil is not “acting” any differently until drilling begins. Prior to that point, there is no change in the actually reality for the oil. J will counter that perhaps the better analogy here is that finding is like a “mortal wound” and that drilling is “actual possession.” In that sense, inflicting a mortal wound would preclude the oil from following the bent of its inclinations.  [MAF: interesting discussion that needs to be connected to a particular result.]
Conclusion: Ultimately, there is likely to be a split between the pools. T is likely to retain possession of V-8, in large part because it was sufficiently abandoned by J. J will retain possession of U-2 because T should have been on notice that it was not abandoned, and thus not up for grabs.
�  There is no “I” in Elements!


�  For example, there was no need to discuss 1st possession by WATSON.  If O has lost property rights, WATSON will get the artifacts.  


�  Any discussion of whether O met the tests from Liesner or Shaw at the start of the war was misplaced; those tests are designed to determine first possession in circumstances where there is no actual possession. 


�  Relatedly, you could argue that ratione soli should no longer apply when the government no longer has control of the country.





�  In general, there were differences between CCC and MUM, but also sufficient overlap that completely separate analysis was not necessary.  





�  I assume this argument comes from looking at old exam questions involving intangible property like tribal symbols.  Since the symbols could be simultaneously used by many different people, widespread use outside the control of the tribes might suggest losing property rights.  But this argument doesn’t hold for tangible objects like statues.  You need to be careful about applying ideas from one test to a new and different hypothetical.


� He probably had to sit through Frozen hundreds of times.  Or worse, The Day After Tomorrow.


� And whale waist is always a big concern.
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