ELEMENTS: PROFESSOR FAJER

MY COMMENTS & BEST STUDENT ANSWERS

TO PAST EXAM QUESTIONS I & II
SURGEON GENERAL’S WARNING:  These answers should be used as guides to the type of answers that have received high grades in the past.  They are generally written in formats I found useful and contain many clever arguments.  Do not view them as the best possible answers to the questions; they contain  errors and do not exhaust the arguments that could be made about a particular issue. 

1994 QUESTION I:  STUDENT ANSWER #1
December 7

Markings:  P:  If you mark it so you can come and get it, its yours.  By marking the asteroid, P was able to return and capture it at his leisure, as the signal would have enabled him to “keep it in sight” just as in Goff, where the person retained ownership.


DDD:
P clearly failed to mark it in such a way that he could return to get it, because the signal did not work.  Therefore, P does not meet the Goff test of marking


P:
(Counter to counter)  Although T was not marked, the Asteroid U right next to is was, which would have enabled Pierre to return and take both asteroids homing in on U.

Clear Notice:
Useful labor serves as clear notice and clear notice equals ownership (Rose).

DDD:
P did not perform useful labor because its marker was defective on T.

P:  DDD knocked U away, otherwise the labor would have.

DDD:  DDD did do useful labor, regardless of the means, because it actually found T and brought it back to Mars to be used by mineral-starved Earth.  Because of DD & D accidentally knocking U away, P would probably not have been able to find T as its transmitter wasn’t working and U was not around to help home-in to it.
Furthermore, we should support the industry by not rewarding a company that does not use proper signaling devices -- the fact that DDD hit P’s U asteroid is not DDD’s fault, but P’s ( had P used a non-defective beacon, DDD would not have entered the sector to obtain T and have hit U.  To support the industry, and to help Earth/society obtain minerals, we would not reward P’s use of faulty devices.  Furthermore, P could have known right away that its device wasn’t working as it “stopped transmitting almost at once.”

P:  DDD should have known, and could have, if it wanted to (Ghen) that T was P’s -- P would not have missed an asteroid so close to another one (that it did mark) -- this should have alerted DD & D to the possibility that P had marked it and would come back for it, and hence would have done useful labor.

DDD.
There was no clear notice of P’s (prior) “ownership” -- just like a sea lion in the Atlantic (Mullett), although it (Titanium) was “rare in the belt” (ocean), and hence very conspicuous, DDD had no reason to believe that it was owned (until getting to Mars).

December 15

DDD:  P abandoned its claim to both asteroids by giving up the search.

P:  This act does not constitute “abandonment” -- just like Albers, where the original owner (who retained ownership) stopped pursuit of the fox upon nightfall, and just like Ghen where the whalers would rely on custom, (and marks of appropriation), rather than pursuing the sinking whale, P relied on custom in believing that its scout ship had made a mistake, which led it to call-off search, rather than assume DDD had interfered with U and T.  By relying on custom, therefore, P did not abandon asteroids.


Early January
P:  Because the DDD scout that had found the “very rare” asteroid earlier was the same scout that found it again, it should have know it was P’s because it was well marked -- just like an elephant in a cornfield.  This “marking (natural at that time only) therefore should have served as clear notice (Rose), and P should get U.

DDD:  As there is no reason to believe the DD & D scout ship knew that the DD & D retrieval ship had knocked the U, its finding the U later would not automatically lead the DD & D scout ship to conclude it was the same one -- even if it had thought it was the same one, the fact that it was a different part of the belt would have lead the scout ship to believe that it had 1) been abandoned (Mullett), and 2) That since the U had no animus revertendi, P was not apparently pursuing, there were no visible marks of appropriation (not until Mars), because the time and distance were so great that P’s likelihood of recapture were so slim that it did not retain property rights.

Later on Mars...

P:  When DD & D inspected the asteroids and found the signals, they served as clear notice (marks of appropriation) and P should get them back.

DDD:
Because U was not still signaling when DD & D scout found it, and it was taken back to Mars right away, DD & D had no reason to believe that they had taken P’s asteroid but would have concluded that U had been abandoned and T was not sufficiently marked at the time of taking.

P:  P would argue that T as well enough marked, on Mars and that DD & D should have realized it had taken P’s asteroid (Ghen, Swift, Taber, Bartlett).

Labor Theory(Locke)
P: P did the useful labor, and it is possible that DD & D located asteroid T because of the signal from U.

DDD:
P did not do useful labor, or else it would have brought the asteroids in.

Support the industry
P:  We should not reward DDD’s clumsy act of knocking another company’s personal property (custom suggests that once asteroid is marked it is owned, unless it is somehow lost) by giving it title to U.

DDD:
We should not reward P’s use of defective signals by giving it back T -- if we did this them P would be able to lay claim to asteroids, not obtain them, other companies might be unwilling to go after and process to ship back to Earth asteroids that had signals not working (which normally would have constituted abandonment for fear it was just defective and it would lose property in the asteroid and have wasted its time -- the result is that Earth would not be getting all of the rare minerals its economy needed.

Externalities (Demsetz)


P: By forcing DDD to internalize the cost of accidentally bumping into other company’s minerals which could result in a loss of valuable minerals, by not giving DDD property rights in U, DDD would be more careful, and resources would not be wasted.

DDD:
By not giving P asteroid T, it would be forced to internalize the cost of other companies burden of having to double check to see if P had used a faulty signal (and possibly even shy away from asteroid for fear of litigation), resources would be obtained more efficiently because P would have to use proper signals.

1994 QUESTION I:  STUDENT ANSWER #2

Labor Theory - Useful labor should be rewarded.  See Rose (from Locke).  Here with both U and T, P had sent out scout ships, circled, analyzed the asteroids and shot a transmitter into both.  This is labor that should be rewarded with a property right in the asteroids.
P also sent a retr. ship from Mars that had to return empty handed.  On the other hand, it is useful labor that should be rewarded, not ineffective, unsuccessful labor.  With T, the trans. placed by P was defective.

D arguably provided as much or more labor in both U and T.  In U, D located it not once, but twice.  They took U back to Mars and processed it -- which D also located/analyzed it, brought T back to Mars for processing.

Marking - In cases where a mark was clearly found, ownership rights were granted to the original owner.  See Goff, Manning -- where the mark was present, but a reasonable person might not recognize it as indicating ownership, the ownership right was lost.  See Mullett.  Here P marked both asteroids with its transmitters.  Even though one of the trans was defective it was recognizable to others that it belonged to P.  Because both were marked, P established prop rights in T and U.

On the other hand, from the facts presented, it appears that unless the trans is actually transmitting, it would be very difficult if not impossible to tell without processing.  The asteroid appears to be quite big and the transmitter quite small -- not generally visible to the naked eye.  Custom dictated that the asteroid would not be tampered with if transmitters sent out another cos. signal.  Here, at least with T, the defective trans was insufficient marking and P’s prop right was not established.

Custom - In the whaling cases of Swift and Ghen, the ct upheld reasonable custom where followed by an industry.  Here, if custom is adopted as law, Pierre at least established a prop right in U and that right should arguably remain where D interfered (accidentally) with it by sending U to a different part of the belt.  Custom dictates that “scouts would not tamper with a asteroid that already contained a transmitter sending out another company’s signal.”  P would also argue that there is nothing in custom that negates an assertion of a property right in T.  Other indicators of ownership (marking, labor, first in time, etc.) establish P’s property rights in T.  On the other hand, D would argue that under custom, the trans has to be transmitting.  Without transmission, the asteroid is fair game.  With this interpretation, D gets Asteroid T.

With regard to U, D would argue that custom relates to deliberate tampering, not an accidental bump.  Within a different interpretation of the custom, D did not appropriate the minerals or tamper with U during the 3 weeks period.  P was free to collect the asteroid if it could find it.

First in Time - As in Pierson, P was the first finder and if the property does not have an original owner, ferae naturae so to speak, it should be “finders keepers” for P.  On the other hand, first in time in Pierson means actually taken control of the animal by killing or napping it.  P certainly didn’t have it under control (see Shaw) so that it was impossible or practically impossible for the asteroids to escape.  The property right was not established under Pierson’s first in time.

Reasonable Person - Would a reasonable person (or company) have known that the asteroids belonged to someone else?  P would argue that they should have known (See Albers, Kessler, Taber, Bartlett, Ghen, Swift, Manning)  But see Mullett (where this test fails).  P would argue that even though only U was transmitting, a reasonable person would see the close proximity of the asteroids and deduce that there must be a defective transmitter on T.  This should be even more clear to D since D was in the business (See Albers  -- expert dealer should have known).  See also Ghen (marked lance); Swift (marked harpoon); Taber (whale marked and anchored); and Bartlett (anchor identifiable as mark).

D would argue that a non-functioning transmitter is not sufficient mark -- can’t be seen and only found when processing.  When not functioning, it appears like any other unclaimed asteroid, and therefore available to next finder.  DD & D was rightful owner of Asteroid T when it found it, and after Asteroid U stopped transmitting, that was also fair game for DD & D.

Practical Inevitability - See Leisner.  See also Swift.  In Leisner, a hunter had wounded (and in doing so arguably marked) a wolf.  When capture or killing was practically inevitable, an interloper stepped in to put in finishing shot.  Property rights were established with hunter. Here, it was practically inevitable that Pierre would take the two asteroids if D didn’t interfere and therefore establishes property rights in both.

D would argue that it was not “practically inevitable” since instances such as malfunction and bumping so easily could make it uncertain.  Also in most cases, beginning with Pierson, actual capture, killing or control is necessary.  But see Ghen, Swift where custom provided exceptions to this rule.

Effort to recover - Where there is a prompt effort to recover, the prop right is generally retained.  See Manning, Goff.  Here, P returned within 9 days to find the asteroids and therefore should retain its property right. On the other hand, D would argue that P should have come sooner. D would also argue that a real effort to recover would require persistence and P appeared to just give up.

Natural Liberty - The animal cases suggest that if an animal ferae naturae returns to natural liberty, the property right disappears.  See Mullett.  See also Hammonds (applied to gas).  But see White (has reinserted not natural liberty). D would argue that U was at natural liberty when it was found (the second time) not transmitting and at a location unknown.  It had drifted there like an animal ferae naturae and was therefore available for taking.  Likewise T was at natural liberty for the above reasons.

1994 Question 2:  Student answer #1

The asteroids can be likened to wild animals in several ways.  They are not owned by anyone.  They are “asteroids ferae naturae.”  No one can register as his a wild boar that lives in the desolate mountains of North Carolina any more than one can register as his an asteroid between Mars and Jupiter.  Our system of ownership of property is just not set up to be able to identify and quantify a moving, probably unpredictable, thing.  That is why a set of principles and case law dealing with things ”ferae naturae” is useful.  It’s done with animals and gas/oil, so why not asteroids in outer space?

The labor theory clearly can be used when describing the effort to exercise dominion over things ferae naturae (FN), especially when the sought-after item is used commercially (whales, foxes--minerals in asteroids).  As a society, we embrace the work ethic that one should “reap what he sows.”  Again, since things FN can be hard to quantify, labor can be a useful measure of one’s investment in something FN.

The marking theory is a useful tool for identifying what could appear to be a generic item.  For instance, do wild foxes, whales or elephants look different (except to each other) to a substantial degree?  Do asteroids of equal size (and there probably are many) look substantially different?  No to both questions.  So the marking theory used in the animals cases can apply.  The asteroids were marked by transmitters and thus “off limits” to interlopers as a canary with a parted crest on a whale with a harpoon in its back would be.

The time theory used in animals cases such as Mullett appeared to be even more critical here (see discussion earlier) as delays in mining an asteroid can prove disastrous (P waiting too long to re-seek T and U).

Essentially, asteroids and wild animals are entities that move about, unlike land or building.  A big difference, however, is why they move about.  Instinct governs animals, but cosmic forces (lack of instinct or cosmic thought) govern the movement of asteroids.  Therefore, there can be no “animus revertendi” on an animal’s custom of returning to its owner after release.  How important is this to our question?  Of the animals cases, this theory was used in Goff and Mullett regarding the bees and sea lion, but not in many other cases.  Since most wild animals don’t return to their capturer, I don’t think this dissimilarity invalidates using animals cases here.

We need rules in a civilized society to govern things in an orderly and peaceful manner, goals presumably desired by all.  The animals cases do a good job of providing an analytical tool for doing so because of the similarities between wild animals and asteroids.  There are more similarities than dissimilarities.

Even natural liberty can be used in both types of cases.  In Pierson, for example, the original hunter deprived the fox of its natural liberty, or was just about to render escape impossible so he got property rights in the animal.  In the asteroids case, it can be argued that the bumping of U by D returned the asteroid to its natural liberty of being in an unknown/unpredictable place instead of the general area where P can back to listen for its electronic “mark.”  Therefore, D would get property rights if he used the “art and power of man” to reclaim it.  Goff.

The ratione soli theory, the “owner of the soil is entitled to all that’s on it,” (Goff) can’t be used here as no owns the space where the asteroids float, but then again, ratione soli was not a factor in the whales case or Pierson, Mullett or Shaw.  This doesn’t invalidate the use of the animals cases.  The animal line of case should apply to this fact pattern.

1994 Question II: Student answer #2

The animals cases tended to be decided on whether they met two particular tests:  First, did the party give sufficient clear notice that he had obtained property rights? and second, when the item escaped, was the likelihood of recapture such that the original owner lost property rights?  In order to prove these two tests, the “animals courts” use subtests; particularly, to prove clear notice, the courts looked to possession, labor, useful labor, consent, markings, custom usage, etc., and to prove likelihood of recapture, the courts looked at animus revertendi, time elapsed, distance, abandonment vs. pursuit, mortal wounding etc.  Where enough of these subtests are inapplicable to the present case, especially when the subtests are so essential, the animals cases cannot apply. Some of the elements cannot apply directly (animus revertendi, etc.)  But enough of the subtests do:

Animus revertendi:  Although the asteroid clearly is not alive, it can be used to show that a party is not likely to recapture it, as it will not return on its own.
Markings:  If it is not marked, it will be difficult to home in on it.  These two elements alone suggest that the test to determine likelihood of recapture, using the animals cases, is still functional.

Labor: This subtest also appears to be met -- one problem with the gas cases was that it was difficult to determine the scope of the property awarded for labor because the asteroids are like animals in the sense that they are easily quantified individually (into individual units [ducks] within the flock, rather than gas in a well). The labor theory is applicable.

The purposes of the underlying policies are also similar to the animals cases -- just like in Ghen -- technological advances and market forces combine to suggest that industry must be supported, and that the ultimate goal of each legal rule should be to (fairly) enable society to obtain the minerals (whale products) in the most efficient method possible.

However, there are some unsettling differences between the cases.  The animals cases, particularly the whale cases, led to the extremely efficient killing of whales by encouraging the future mining industry, we may find ourselves using a short-term fix that might someday lead to long-term problems of extinction/depletion of usable space minerals [Note: the farther out in the solar system you go, the less heavy minerals -- therefore, the minerals are NOT finite.]

On the other had, the existence of custom and usage in the mining trade is similar to whaling trade, and as both are used to provide the basis of clear notice, as well as achieve the Pierson...


1996 Question 1:  Comments

I generally was pleased with your answers to this question.  There were lots of B and B+ quality answers.  Most of you showed an ability to apply the animals cases to a new area, to structure arguments clearly, and to see arguments for both sides.  Most of you hit four major areas (marking, custom, labor, abandonment) pretty well.  There were three important issues that many of you missed.  Nobody did a good job with all three.  These issues were:

(1) Did C gain initial possession of the roots by marking the islands?  Many of you assumed he did.  Yet, if the custom is not given the force of law (as in Pierson), initial possession is a hard question.  Under Pierson, C would need actual possession; marking is arguably closer to mere pursuit.  Under Shaw and Liesner, C could argue that his eventual possession of the roots became practically inevitable once he marked them.  However, given that 1/3 of the roots are typically lost, C may be wrong about this.  Perhaps as a policy matter, you could argue that flags should be treated as possession to help encourage reproduction of the roots.

(2) Should the custom govern E who is outside the industry?  Most of you assumed no.  Ghen applied a custom to an outsider.  Do the reasons given in Ghen make sense here?

(3) Should the custom apply to C’s broken flag staffs left after the storm?  Many of you assumed yes.  Yet it is likely that the three inch broken-off staff was not visible to a casual observer and therefore D had no reason to stay off the island in question.  In addition, the custom applies to the flags, not the staffs.  C might be the only one with dark blue staffs but how is D to know that in the field and how is D to locate C from the staff.  Moreover, C is unlikely to have found the flagstaff again.  If the flag no longer serves its purpose of identifying islands, should it still count?  We might want a rule that after a hurricane, things revert to first-in-time.  Otherwise many roots will be lost.

I thought none of the answers to this question were spectacular.  The two given as student answers were among a handful at the top of the class which saw many arguments, were solid across the major issues and made a number of clever points.
1996 Question 1:  Student answer #1

This is a really solid answer, hitting most of the basic issues well.
Is Christian entitled to the value of the roots in Island A?

Labor /Investment:  Courts want to reward money, time and labor put into a person’s hunt (Liesner, Albers, Pierson)  This results in more hunters, and more animal/roots being harvested.  C will argue that his labor in putting out flags and marking them sufficiently should be rewarded.  He had put time and money into his hunt.  E will argue that his labor should be rewarded also.  He hand put in the same if not more labor to the hunting of roots in question.  However, E will claim than his labor is more useful.  He is trying to help society with his labor in solving a cure for cancer.  C will counter with the fact that if E is rewarded, this will promote many people to go out and search for roots even though they have previously been accounted for.  His labor supports a useful industry.  Also, we should promote hunter and not interloping finders.  C will also argue that he did all he could to protect his investment.  It was unreasonable to keep on checking on his flags, or dig at an unreasonable time.  He did all he could do to protect investment and this should be rewarded as efficient labor.  E will counter that investment argument with Keeble --there it was determined that interference with industry will not be tolerated if the interference was with a malicious intent.  This, E will say, is not malicious.  If fact he will say that cancer cure is far from malicious.  It is interference with a beneficial intent.

Custom:  C will argue that the custom of the industry should be referred to because it is upheld by the entire industry.  (Swift, Pierson dissent).  It is an established rule and should not be changed.  Custom here protects the investment of the original pursuers.  E will counter that 1) he did not know about the custom, and a custom only works when everyone in the quarrel is familiar with the custom (Ghen, Swift) and b) sometimes the custom of putting a stick in the ground presents too many externalities (Demsetz).  

First in Time/Certainty:  C will argue that he was the first to mark the animal, so he should have the rights to it (Pierson).  Her marked it first.  He was the one who gave the island a “clear, mortal wound.”  This helps create planning in the industry and avoids wasteful labor of other in planning on digging when an island has already been marked.  E will argue that he was the one who was actually first in time.  He made the mortal would of digging up the root (Liesner).  It is difficult to consider which is the actual mortal wound here, the marking of the island, or the actual digging up.  E will argue that the actual digging is the mortal wound.  The purpose of the root is not to keep in the ground with a mark, but rather it is to dig it out of the ground and make use of it.  E will claim he is the first in time to get it.
C will certainly counter with an argument that it would be unwise to reward an interloper who, like in Pierson, comes out at the last minute and swoops up an animal that is in hot pursuit.  This root was in “pursuit”, and marked with intention of digging, and should be rewarded.

Abandonment:  C will also argue that he did not intent to abandon this pursuit which is not a conclusive factor, but should be weighed.  Courts like to reward continued labor, if demonstrates intent to maintain ownership (Liesner).  Also pursuit does not have to be uninterrupted, if you abandon for good reason and return as soon as practicable. (Albers, Bartlett)  C will argue that he left his pursuit because it was not time to continue.  It was the change of the season.  This is as good a reason as in Bartlett where they abandoned for night fall and came back in 24 hours.  E will counter with the fact the he did not return as soon as practicable like in Bartlett, he returned when it was convenient for him, much later than 24 hours like in Bartlett.

Reasonable Person/Notice:  C’s best argument will be that is only reasonable for a person to understand that island in root country with a mark on it is probably the property of someone else.  Everyone knows that flags just don’t appear on the hunting zone, and this is like an elephant in the cornfield to show that a flag is out of place and people should know.  The mark was sufficient to give notice of previous intent to capture for control (Albers).  E will counter that he was unfamiliar with the tradition.  Graduate students do not know the practices of the root hunters, he will also say that it was not clear, like in Taber whose flag it was.  He might have known they were marked, but there was no way to know whose flag it was, and how long it had been there.  

As for the claim to the roots on Island B:

Custom:  C will argue custom as his best approach to retain the value of the roots.  He will argue as in (Ghen, Bartlett) that if a custom in the industry is upheld by the industry, then it should be followed.  C will argue that D knows the value of the custom.  He knows the value of the roots, and also that if a fellow hunter did this to him, he would be very upset and raise a custom argument.  In Swift, both hunters knew the custom and it was upheld.
D will counter with the fact that this custom should be changed because it presents too many externalities (Demsetz).  It is not fair that some flags get blown away by the weather while other flags happen to be lucky and stay in the ground.  He will argue that this custom should not be upheld because it did not take into account such severe weather.  C will counter that with the fact that D knew about the weather.  All hunters knew that 2/3 of the flags remain before hunting season resumes.  He knew the risks of  the weather and the custom does take this rule into account, so it is not an eternality at all.

First in Time:  C will also argue first in time.  He will say that he was the one to mortally wound the island with his flag and that he should retain the island with his flag and that he should retain the roots because first in time promotes planning and avoids wasteful labor (Rose).  It is an easy rule to apply and it helps to avoid argument and litigation.  It also encourages more people to efficiently stab the ground with their flags.  D will argue that he is the one who made the “mortal” wound because he has actually dug up the root.  C will argue that D is the interloper who (like in Pierson) takes advantage of luck and is in the right place at the right time.  It was luck that the storm blew all the flags away, at least the flags are gone not by a product of anyone’s labor; so it would encourage finder to disregard the flags if D will get it.  This would reward the lucky interloper who take advantage of another’s labor.

Pursuit:  C will argue that he did all he could to protect his labor and investment by not abandoning his pursuit, he did all that was required in the industry.  D will counter that you could have done more to protect your investment by building a better flag or coming sooner to retrieve the roots.  C will counter that he did the same as D did, his argument is the wrong application.  If D wants to use that argument he must show that there are better precautions and means available to protect investments and that D did them and they would have worked.

Marking:  C will argue that the island was sufficiently marked, and this artificial marking is enough to show that there has been prior claims (Bartlett).  D will argue that this was not a sufficient mark because the flags broke.  It is too difficult to determine marking after nature has destroyed them.  In Bartlett it was unsuccessfully argued that the markings by the first whaler was not a sufficient mark, this is the same argument but this time it should be successful.

1996 Question 1:  Student answer #2

Again this student answer covers the basics quite well and includes a particularly nice discussion of custom.
Marking:   Several cases list marking/identifiability as relevant factor to ownership of escaped animal.  Manning.  Whaling cases.  Albers. Christian (“C”) will argue that he marked his ferns specifically with dark blue flags.  David (“D) is in the industry and he should know that it belongs to C, especially because no one else uses dark blue.  C will also argue that the fern-root value from Island A should be given to him.  A fern with a flag attached to is like “elephant in cornfield” and should always go to the original owner.  Kessler.  E will argue he is not a regular in the industry--how would he know significance of flag.  E will argue that marking insufficient.  Will use Rose.  How would I return this to an original owner.  Perhaps there should be a name or a symbol on the flag.

Abandonment/Pursuit:   If the owner of escaped animal abandons it, goes to first finder.  Mullett.  By contrast, if owner continues pursuit, he retains possession.  Kessler.  On other hand, if owner abandons pursuit by compulsion, this should count against him.  Taber.  Ghen. Albers.  Here C will argue that he was forced to leave b/c he was following industry.  Similar to Ghen who could shoot bomb-lance and then retrieve at later date.  D and E will argue that if point of the abandonment fact is to reward appropriate labor by original owner, the resolution of this factor may depend on whether C did all he could do to protect his property.  D will argue that most of the plastic flag was broken off.  Maybe C should not have used plastic.  May C should have used rope or more sturdy object.  C will argue that he used appropriate measure because a hurricane came and part of the flags withstood that force.

Labor:   Labor arguments are common to show that he who works to keep and chase the animal should be entitled.  Albers. Pierson. Ghen.  C will argue he went in small boat and planted flags where he found ferns.  Used much time and effort.  D & E may argue that C failed to use sufficient labor to protect his investment.  When C returned in December, almost all the flags were gone.  C can respond that he did all that was necessary to retain ferns.  He did what all in the industry does.  There is common understanding.  C would use policy argument that no person would engage in this branch or industry if the benefits of his labor could be appropriated by any chance finder.  Ghen.  D and E would respond if we want to reward useful labor, we might want to think twice about returning fern.  Kessler.  In addition D and E could use Shaw--there was no certainty, unlike the nets in Shaw.  There was no reasonable certainty that the flag would not blow away.

Time/Distance:   Some cases suggest that the closer in time/distance to where/when it escaped the animal is found, the stronger the claim of original owner. Albers.  Manning.  Here, C planted flag in September and did not return before December. D & E will argue that 2 months is longer than 6 days (Manning) and 1 day (Kessler, Albers), therefore no rights to fern.  C will argue under pro-industry policy of Albers, where animal is marked and invested property in, should be returned to original owner and time/distance is irrelevant.  C will also argue how do you make a distinction of “how long is too long?” and “how far is too far?”  D & E may respond that it can’t be the case that you retain right forever.  We must go with the cases we have.  Mullett was 1 year which is obviously longer than 2 months, but original owner did not retain rights.

Reasonable Person Test:   Would  a reasonable person know the fern was previously owned?  If so (yes), it gets returned to owner.  C would argue that D was in the industry--he knew what blue flag meant--he knew it belongs to someone.  E would argue that he is a mere student and knows nothing about the industry.  What does this flag mean?  C would argue “elephants in cornfield.”  Albers.  Obviously, the flag is there for a reason.  A flag  doesn’t just land there by accident.  E would argue that ordinary person would not know.  Similar to Mullett, ordinary person wouldn’t know sea lions only swim in Pacific Ocean.

Custom:   In the whaling cases of Swift and Gifford, the court upheld reasonable custom where followed by industry.  Here, if custom is adopted as law, C established a property right in fern.  All in industry knew that its best to return in early winter.  All in industry know what the flags signify.  C will argue Pierson dissent.  We should defer to custom.  Gong against custom can greatly disrupt people’s lives because the rules have been in place for so longs--people know the, are used to them, etc.  D & E will argue that for certainty sake, you can’t revert to custom.  Pierson majority.  Custom won’t always settle arguments.  What if flags blow away, what if color on flag fades to another color?  C will argue Ghen by stating non-compliance with custom would encourage theft.  D & E respond with customs may not take everything into account.  They are loose and inconclusive.

First in time:  If the property has no original owner, ferae naturae so to speak, C’s pinning of the fern with  flags “first in time” should prevail.  C will ague this promotes certainty.  Pierson.  Westmoreland.  Swift.  D & E will argue that in Pierson --- means actually taken control of animal by killing or trapping it.  C did not have it under control (see Shaw) where C would reasonably be certain that the fern would not get away.  After all, hurricane came and blew flags everywhere.  Property right was not established under Pierson’s first in time.  D & E will also argue first in time is a bad rule because the strongest/fastest will always win and not necessarily the one who put in all the effort.  Pierson.

Practical Inevitability:  See Liesner, Swift.


C:  I knew it would be there for retrieval purposes.


D & E:  Not inevitable at all.  Look at 2/3 of flags.  They are gone.

Effort to recover:   Not prompt.  Look at Manning.

1996 Question 2:  Comments

The quality of answers to this question varied a lot.  There were a lot of very thoughtful and creative answers although there were also many I found disappointing.  As I had suggested, there are at least three approaches to answering this kind of question.  One is to discuss factual similarities and differences between animals and fern-roots.  Another is to discuss whether the kinds of factors used in the animals cases seem to apply well in the context of fern-roots.  A third is to discuss possible alternatives to the animals cases that might apply.  No matter which approach or combination of approaches you use, however, you need to focus on the bottom line (should the animals cases apply?), analyze rather than merely state conclusions, and make arguments both pro and con.  Many of you simply listed factual similarities and differences without discussing why they mattered or how they affected what rules should be used.  Please remember that in legal argument you need to explain why differences matter.  Many of you went through the factors from the animals cases and briefly said they could apply without explaining whether it would be a good idea to use them.  Many of you announced that some elements fit or did not without analysis.  Many of you only made arguments for one side. It’s very important that you try on any exam question to demonstrate that you see counter-arguments to your own position.  Finally, I gave extra points to people who took into account the fact that we might want different rules to apply to a good with an important medical use.


The three student answers approach the question differently, but each is thoughtful.
1996 Question 2:  Student answer #1

Some of the similarities/differences laid out in the first part of this answer are thoughtful but insufficiently tied to the bottom line.  However, it gets better as it goes along, and always is smart.
Plants, animals, by definition both f.n., have considerable similarities which warrant use of the animals cases as an analogy.

Creation Of Property:  Both animals and roots are found and claimed, not created.  Much property is formed by genesis of human labor (homes, statues, copyrights).  Animals and roots are not.  While human created property has a clear and certain original owner, f.n. do not.  When does property in a root or animal exist?  When there is control, generally through labor (Rose).  The similarity in regard to creation warrants comparison.

Acquisition After Creation:  After initial creation, property rights in roots and animals can be transferred.  One can lose his right to an animal or plant by failing to control it (abandonment).  The ferns here move,  they are not tied down to particular parcels of private land (no ratione soli, not a tree).  When one ceases to invest labor in a root or public land, it forfeits property in that root (just has hunter who loses a fox).  Again, control is a crucial factor in determining property in roots and animals.  Contrast with a gold watch, which may be abandoned and found and reclaimed by original owner if given to police and claimed within a reasonable time.  Because control in crucial to animals and plants, analogy works.

Renewability:  Plants and animals reproduce.  The owner of a fern can take steps to form more ferns.  This is not so with most property (which has human labor as its sole creative force:  i.e., clay is just clay until sculpted).  Because plants such as the fern here reproduce, they are effectively compared to animals.

Difficult To Find:  Because delta on which ferns are found is ever-changing and impossible to map, the rules used in whaling cases (i.e., marking = possession in Glen, Jenny)  may be appropriate here.

Differences:  If this case deals only with the roots found and marked, they may be better treated as minerals.  They do not reproduce like animals.  (Counter: time: they do reproduce when found, also they die if left out too long, unlike minerals).
 They do not move like animals.  While spores may float about, they are not the subject of this case.  Even if they were, they move only by laws of physics (wind), not of their own volition.  

Consciousness:  Plants don’t think as animals do.  Consequently, the natural liberty (inclination test) and animus revertendi tests are completely useless here.  Further, it is difficult to conceive of taming domestication with regard to a wild root.  Because many cases treat such elements as essential factors in their analysis (NL, AR:  Mullett, Albers; Domestication: Manning), application of the analogy to the root will fail.
 Counter:  Treatment of time, distance, marking and abandonment, which do a lot of work in animals cases may be useful in the present case.

Usefulness Of Analogy:  It appears that there haven’t been many cases dealing with roots (ferns) like the ones at bar.  The extensive body of animals cases has evolved and been accepted over many years.  Using it may be preferable to crafting a new, unproven and likely imperfect doctrine to rule ferns.  The analogy may prove useful also because people are very familiar with animals.  Less so with plants which fly around.  If the public and juries are more familiar with the rule, the rule will be more clear.  This leads to less litigation and a easier job for juries when there is litigation (quicker, cheaper).  Finally, the analogy may be preferable to all alternatives.  There may be no obvious good alternative.  If so, considerable labor will be required to make new rules.  More labor will be required to refine and decide future cases to clarify these new rules.  If no good existing alternative, it may be better to use the analogy.

ALTERNATIVES

1)
Absolute possession (Westmoreland)--you hold it, it’s yours.  A certain rule which could be easily inferred, but it would counter policy goals of allowing ferns to reproduce and ripen until winter for best utility (taste).  Here, notions of public policy outweigh potential certainty. Bad Alt.

2)
Public owned--because on public land, all ferns belong to public (or Delta State park).  If  state wishes it could hold an auction and sell roots which it has harvested.  Any spores which spread and create new plants may be private property of the pertinent landowner.  This rule resembles ratione soli.  It is certain, serves public interest and has support from old legal principles.  However, the park may be inefficient at fern-raising and the rule would put efficient “hunters” out of work.

3)
“Pay-to-Pick”-- licensing could be used to limit access to ferns.  Government could choose who it wants to favor (hunters or researchers) and base access  on its preferred policy interests.  But...laissez-faire, we don’t like Big Brother.

4)
Sell spores -- Park may keeps its rooted ferns but take steps to control departing spores and sell those for private use (i.e., farming or breeding).  Here, there are not disputes and private demand for roots can be netted by industrious entrepreneurs.  However, this may lead to less root supplies if farming/breeding takes time (no production in interim) or is less successful in captivity.

Should?:  While there are similarities in the genesis and transfer of property rights of animals and ferns, there is no place in this case for many important elements which to work in animals cases (AR, NL, Domest.).  Further, some viable alternatives could manage the case at bar.  While it is difficult to choose which is best, alt. # 2 and 4 seem best.  Perhaps # 2 is feasible because it would allocate the roots to who need them most.  But, #4 would provide a mechanism through which the party could assure that the spores is preserved and maintained (only sell some of the spores).

1996 Question 2:  Student answer #2

This answer is particularly good at giving reasons why similarities and differences matter in choosing legal rules  The discussion of elements is less good, but  the discussion of alternatives is solid .
Factual Similarities:

- “Wild” entities without prior possession.  Important because similar disputes over their possession are likely to arise.

- Difficult to locate, or “hunt” . . . Means a great deal of investment in time and labor is exerted by initial pursuer on both sides.  May want to make similar “rewarding labor” arguments.

- Natural, “replinishable” entities . . .  Important because it shows that while it may be difficult to locate such things, they’re not one of a kind.  It is, therefore, not necessary for a second hunter to “steal” the prey of the first, as there are more animals or roots to be found.

- Dealing with short periods of time; as dead animal will quickly decay, the roots are soon lost in the mud and leaves.  May craft similar rules of law which favor “short-term” factors.

- Both have the potential to be useful.  For example, society may use both as food, and animals can be used for their fur for clothing, whales for their oil, etc.  What is similar is that the person in each case attempting to benefit society through gathering the root or animal should receive favorable treatment from the court.

- Customs regarding their finding my develop locally, in which this local custom dictates who can keep the prey.  Important because in both cases, localities may craft what is to be done in times of disputes over possession rights.

Factual Differences:

- While one is able to “tame” animals, cannot do this with plants.  Important because taming has been considered an argument favorable towards demonstrating “labor” exerted.

- Although the majority of the roots are located in this state land, only in extreme cases would this be the case with animals.  Importance is that animals my move onto private property and if that point became the possession of the owner of the land.  Roots are “bound” to where they grow. 

- While most animals are present at any point of the year (at which time they may be pursued) these roots may only be harvested at a certain point during the year.  The importance is that there is a resulting increase in competition over the roots, due to the short time period in which they may be found.

- It is not necessary to use nets, traps or to “ensnare” the roots in any way, as they are immovable.  On the other hand, you may not simply walk up to a fox and mark him, thereby rendering it your possession.  Again, importance in labor argument over necessity of trapping.

- The dispute over “wounded” animals is not possible with roots!  As soon as the roots are pulled from the ground, they die.  On the other hand when I shoot a fox or a whale, it will not likely die instantly.  Importance is that a great deal of arguments over who actually “killed” animals are available with roots.

Elements of animal cases:  

- “Markings” may be useful in each case, and the degree of their utility depends upon how well-known a tradition of marking there is.  

- A great deal of the argument over giving possession of an animal to  1 party involves “free will of the animal,” such as natural liberty, animus revertendi, etc.  It is not possible to apply these to the roots, as roots have no such free will.  

- “Taming” is an impossible argument to use with roots, while it is a vital “labor” argument when applied to animals.

- “Time” element is similar in that possession is necessary within a short time of killing (both will decay shortly after). “Distance” element is also similar, while a root cannot escape, it is similar to an animal killed instantly by first hunter and is then taken by another . . . Equal to “larceny.”

- “Labor” argument is similar, in that in involves a great deal of effort by the initial pursuer, and the second party may often seem to be a “scavenger” of the work of the first party.

- “Abandonment” issue is non-applicable regarding the roots custom, because some type of abandonment is necessary after properly marking them.  However, this should indicate an “intent to return” to subsequent finders of the roots.

- Willingness to adhere to trade customs in the animals cases is similar, due to the fact that factual similarities with roots means customs will develop there, also.

Alternative to Custom?  One possibility is to not eliminate the custom, but rather to modify it.  For example, some type of “salvor” offer should be enacted, due to the fact that 1/3 of the flags are lost annually.  If all hunters make it known what color flags they used, finders of roots near broken flags could report finding to the original flag-planter and receive a standard fee.  Presently, the custom does nothing to insure against theft or to indicate “intent to return” to outsiders.


Another possibility would be to have all hunters act in a communal way on finding roots.  All hunters who participate in the locating of the roots should receive an equal share of the profits made, once the roots are gathered and sold.  Would deter any foul play, because every one gets the same amount.


While far-fetched, some may argue for a “survival of the fittest,” in which the first finder of the roots/flags gets to keep it.  Although this may sound harsh initially, some may view this as totally acceptable in a capitalist world, in which the goal is to make the most profit.  This “Social-Darwinist” approach might deter some from even attempting to hunt the roots, but it might be a strong incentive for some to get as many roots as possible.


Overall, due to the fact that many of the elements of the animals cases, such as “free will of the animal” and “taming” are not applicable here and the possibility of other alternatives, using the animals cases is not the best way to resolve disputes.

1996 Question 2:  Student answer #3

This answer was the best of the many that simply went through the elements and discussed which applied and how well.  It does a thoughtful job assessing the applicability of the major elements.  It does seem to say that a factor “is a good analogy” (a factor is not an analogy at all) when it  means “can helpfully be used in this situation,” but I thought the meaning was clear enough.
Markings: Markings may be ok here b/c it seems relatively easy to mark the area of the ferns w/ the flags.  This marking w/ a flag may be easy for anyone to see that since the ferns are rare, if there is a flag near them it means they belong to someone.  On the other hand, markings may not be a good analogy b/c as the hypo shows, the marking of a flag may not be too good b/c of hurricanes, and also that only people in industry understand flag.  Also natural markings here are not too helpful b/c the ferns although bright colors when hatched do not specifically identify w/ certainty who owns them.  (Mullett)   Thus marking although it could be improved is not a good analogy as it is; better methods of marking could be used (i.e., sign:  “I own ferns.”) (concrete).

Natural Liberty:  The NL may be a good analogy if it can be proven that the fern is actually in control of someone first.  Also if fern is controlled and flies away to a similar island or such control is lost, NL may be a solid analogy.  However, a counter is that a fern’s natural liberty is always in the ground thus it’s always in NL unless in one’s soup.  Therefore NL is tough to distinguish, also b/c its hard to think a plant can survive on its own.  On the other hand, plants do survive in the wilderness and that may be enough for NL.  Also is a fish in a pond is NL just b/c its in water?  Thus based on the arguments above, NL could be ok if control is established.

Pursuit:  Pursuit is ok if the owner goes within a reasonable time and place and lets others know of his pursuit.  Thus, since the custom allows others to know when return to get fern is (early Dec), pursuit is good in the industry.  However, to improve pursuit, knowledge to non-industry members, a sign by the ferns stating that “I will return in early Dec for these ferns” may be ok.  On the other hand, pursuit may not be ok b/c it takes a long time for the ferns to bloom (3 mos.) thus a lot can happen (owner forgets, ferns die, wasted).  Also b/c of common hurricanes, flags blow around, thus may pursue ferns but may not know where they are.  Thus, should pursuit be rewarded for pursuit alone or should certainty of pursuit be required?

Animus Revertendi:  AR is good here because you can show that if the plant stays rooted, it has intent to return unless uprooted.  (Seal in lake in midterm analogy).  However, the stronger argument appears to be that AR doesn’t apply here b/c first the plant has not escaped and returned if rooted, it just stayed there, never returned.  Also AR is not good here b/c a plant as far as we know doesn’t have intent to do anything except grow.  Therefore, if you can’t show intent, can’t show AR.

Notice:  Notice w/in industry is an excellent analogy.  If persons within the trade know of a flag, they are aware to stay clear of it.  Also, although not as good, non-industry persons could infer that based on the rarity of the fern that if a flag is there, someone owns it.  (Elephant in a cornfield:  so rare you know it’s owned.  On the other hand, there are big problems with notice.  Although it seems ok in the industry, the nature of the ferns is to fly with winds to random locations, therefore even flags don’t clear up doubts because flags might have been placed recently or a long time earlier.  Also, non-industry members see a flag, but have no idea what it means.  It could be gardening, it could be litter.  Notice to a person not in industry is tough to apply here.

Custom:  The custom application is a solid one.  Here, the custom of roots has been embraced since (assuming) early last century.  In the whaling cases, cts quietly adopted custom b/c of long time embracing.  Also, the custom here is straightforward in that if you see another’s flag, leave alone.  Just like 1st iron gets the whale.  On the other hand, custom is weak b/c how long will a flag serve as possession?  Forever?  If I flag every island but go into the sno-cone business, I ruin it for everybody.  Also the custom is ok as long as no hurricane hit.  It appears that the trade is in confusion as to rules of the hurricane and other problems & therefore may not be a good analogy as is, but could be improved.

Trade/Usage:  [I am a little uncertain where this category comes from.  I take the student to be referring to the tendency of courts to support practices that are necessary to a valuable industry.  However, usage in the cases simply means custom.]  Here, the use of the root has 2 main purposes:  soup and cancer cure.  Therefore it appears that usage applies in that cts wd use this to determine that it has a beneficial use to society, thus that usage should prevail.  Also, as for a soup usage, it is a beneficial analogy to determine who cts should reward for what usage.  On the other hand, the animals usage analogy may not be ok b/c it seems difficult to prioritize usage importance as to who should get the fern.  The hypo only states it can be used to help cancer although no proven evidence.  Therefore is it fair to apply this better usage analogy and deprive root hunters who were apparently there first?  It seems the usage analogy could be ok if more facts are given, but as it is it has problems.

Initial Possession Laws:  Reasonable Control/Mortal Wounding:  In Pierson, mortal wounding/ensnaring enough.  Shaw states reasonable control w/o intent to abandon.  Liesner stated control + pursuit = possession.  It appears that the initial possession cases present a good analogy here.  It seems as if although plants mortally wounded are hard to find, it appears that reasonable control w/o intent to return is a good analogy.  Although hunters could put a big net around the ferns allowing water and sun to allow them to grow and still maintain possession.  Furthermore, pursuit can be shown by the return to get the ferns in early May.  Also, the first in time rule is a good analogy here b/c the ferns are fn, they grow wild and thus he who captures them 1st gets possession.  It also applies for escape b/c once the ferns are blown away or other circs, they are fn again (maybe) and can be possessed by the first in time.   On the other hand, one could argue that the first possession rules don’t apply b/c the gov’t owns them at the start.  Thus, only question is escape and initial possession rules won’t apply.   [A number of you made versions of this ratione soli argument in both Question 1 and 2.  Because the government allows anyone to hunt the ferns at present, in question 1, you should have treated them as unowned.  Because the government could decide to assert possession of them if it wanted, you could have discussed this possibility in question 2.]

Labor:  Finally, it appears labor is a good analogy for the ferns case.  Labor is shown easily by the time spent marking, traveling, returning.  On the other hand, although labor is easy to argue, it can be hard to see which wat the efficiency of labor arguments cut.  The markers (flags) used are not apparently very sturdy, thus should they be rewarded?  It appears not.  Therefore, since you can always make a labor argument, the tough question is how to judge which labor should be rewarded, the original marker or the finder?


Thus, when looked at as a whole, the animals analogy is apparently applicable to the ferns.  However, all elements have their faults and need to be further evaluated.

1997 QUESTION  I:  COMMENTS


I generally was pleased with your answers to this question.  There were lots of B and B+ quality answers.  Most of you showed an ability to apply the animals cases to a new area, to structure arguments clearly, and to see arguments for both sides. Aside from the quantity of relevant points, important factors in the grading included:


Seeing and Distinguishing Major Issues:  The fact pattern really contains two separate disputes:  one between Matt and Ryan and one between Matt and WCC.  WCC’s rights can be no better than Matt’s; it has no claim on any property of Ryan’s under custom or law.  Thus, you first need to sort out the dispute between Matt and Ryan, then determine if WCC has any claim to any property Matt might get.  Many of you combined the two disputes into one and, as a result, either missed arguments or made somewhat confused arguments.


As between Matt and Ryan, there  were both 1st possession and escape issues.  In order to succeed, Ryan will have to argue both that he did enough to get some property rights in his original idea and that he didn’t lose his rights either simply by telling Matt or by doing very little follow-up work in the subsequent five years.  Matt will argue that Ryan was a mere pursuer with insufficient control of the idea, that the idea escaped and that Ryan abandoned it.  Ryan will counter that Matt knew perfectly well whose idea it was.


WCC will claim Matt’s work both under the industry custom and under a labor/marking idea: it purchased Matt’s labor, so all of Matt’s results belong to the company.   Regarding the custom, the parties will argue about whether failure to provide notice should cut off WCC’s rights, whether the custom applies to ideas that are not directly related to Matt’s work, and whether the custom is reasonable.  Regarding the labor/marking point, WCC should point to the whaling cases where the whales caught belonged to the investors, not the workers.  Matt will argue that if he performs his employment satisfactorily, WCC is not entitlked to his off-time labor.  They then will argue about how much WCC training and resources contributed to the development of the idea.

Arguing Both Sides:  Despite numerous warnings, many of you very quickly decided that one party (usually Matt) should win in one or both of the disputes.  Most of you who received grades of 8-10 on this question did not make many arguments for at least one party.  Issues that commonly got decided too quickly:

Initial possession:  Although Matt certainly will argue that Ryan is like the 1st pursuer in Pierson, Ryan has pretty clearly done more.  Unlike Post, Ryan has contributed important necessary steps to the end result, and he has a  good argument that Matt would have nothing without his work.  The hard question here is whether taking important steps gives you property rights if those steps are insufficient to finish the job.

Escape/Abandonment:  Although Ryan did tell Matt the idea (escape/abandonment) and has done little work for five years (abandonment/time/labor), Ryan has continued to work on the idea (no abandonment) and Matt knows where the idea came from (reasonable finder/marking).  Many of you wrote Ryan off a little too quickly here as well.  The hard question on this issue is whether revealing the idea under these circumstances is a kind of request for help with Ryan’s project or is a release of the idea for Matt to do what he wants with.  There are good logic and policy arguments both ways.

Custom:  Many of you decided this issue quickly one way or the other, but it should have given you lots of opportunity for discussion.   First, the lack of notice is not dispositive; the defendants in Ghen were held subject to a custom they didn’t actually know about.  You need to discuss whether lack of notice should be a defense here.  Second, the cases say that customs only are given force of law where they are reasonable.  You need to discuss reasonableness.  The policy arguments for both sides on this point are well-laid out in the student answers.  Those of you who were horrified by the custom should be aware that it is in fact the custom ion the software industry, and the industry is surviving quite nicely.

Labor by an Employee:  Many of you assumed that in absence of custom, WCC has no rights.  However, as noted above, the whaling cases assume that the company and not the crew got ownership of the whale.  To win, Matt needs to distinguish himself from the crew, perhaps because of the kind of labor at issue and perhaps because it isn’t clear how much of the program is the result of on-the-job efforts and of WCC resources and training.  Those of you who were horrified that WCC might have a claim on the product of Matt’s labor might recall that the system in which the workers get only wages or salary and that any profits flow to the owners of the businesses is called capitalism and is mostly what we practice here.

Using Policy Arguments:  The difference between the pretty solid answers (11-12) and the higher scores was generally the use of policy arguments to resolve doctrinal uncertainties.  The best answers laid out policy arguments in favor of all parties and related them to a number of different doctrinal points.  The student answers both provide many good examples of the use of policy.

1997 QUESTION I:  STUDENT ANSWER ANSWER #1

A.
Initial Possession -- Under Pierson, person needs actual possession of an animal fer. nat. in order to acquire property right.  Furthermore, in Liesner and Shaw, courts have held that person acquires ppty right if animal is brought under control so that actual possession is practically inevitable, by rendering escape practically impossible, if not impossible (no perfect net rule -- Shaw).  Here, R would argue that had initial poss. b/c didn’t tell other people about his idea so maintained reasonable precautions to prevent the idea from “escaping” to others.  M would argue that notwithstanding R’s “first-in-time” argument (that he had the concept first), by telling M of the idea R did not exert control over the idea and render “escape”, or dissemination of idea, even practically impossible, as he never told M not to tell others.  Since the Court would want to have a certain rule and would want to prevent fraud, would give the idea to R under “first-in-time”; otherwise, may encourage deceit, as people would steal ideas and befriend those developing software concepts in order to get it out of them.  While rule giving ideas to R encourages progress (people won’t develop software and ideas if their labor will be stolen by interloper -- Pierson dissent), also note that since these programs (UP) have intrinsic value (saves otherwise unusable software), may want a more definite rule, something better at protecting valuable commodities such as regulation/market methods (Demsetz).  That would prevent quarrels.  We’ll assume that R would’ve come up with a solution.  So his capture of the UP ideas was practically inevitable.  (See Swift).

B.
Labor/Investment -- Albers, Pierson suggest rewarding useful labor (money, time effort) is important policy.  R argues he never lost possession of idea for UP b/c court would reward his labor.  He thought about the problem a lot and invested time in it.  My says R’s labor wasn’t sufficient to protect his investment, and his labor was not useful b/c never came up with solution of how to follow through with his approach.  M says his labor was valuable -- made old software usable.  M also argued R didn’t do enough to show notice that the idea was his -- he never swore M to secrecy.  R argues that if you reward M, encourage deceit and stealing of ideas.  (Shaw -- people may pull up nets; Bartlett -- pulling up anchors).


Under Rose’s theory, court reward useful labor by rewarding those who make clear statement of title, which reduces resource-wasting conflict while discouraging contention, insecurity and litigation, all of which waste time and resources.  Here, M argues R’s labor wasn’t sufficient to show his ownership, so if R gets ownership of the “escaped” idea, will encourage wasteful use of resources and litigation, discourage trade, b/c nobody knows that R “owns” it and is trying to keep it from others.  He should have instead told nobody, or sworn M to secrecy.  Similarly, R could have protected his labor by filing for patent.  Courts reward those who do all they can to protect their labor investment (Kessler -- pursued animal).  Here, courts would probably favor M’s claim, because he had more useful labor (actually came up with a program, not only an idea) and his labor led to product of intrinsic value.  Albers suggests that must protect owner’s rights if animal has intrinsic value, like foxes.  Here, R’s original idea wasn’t that much of value b/c he didn’t carry it on to completion.  M’s labor resulted in valuable commodity.

C.
Industry Custom (usage): WCC didn’t contribute any labor to coming up with the idea, so courts wouldn’t reward WCC’s labor.  WCC’s claim, however, may be buttressed by the custom among companies producing software.  If custom embraces entire industry, has been concurred in for long time by everyone engaged in trade, works well in practice, and is necessary to sustain the business, usage should be applied to determine ownership (Ghen, Swift).  Following established custom leads to certainty and predictability in legal system, b/c people know who gets what and this limits quarrels and disputes.  Assuming that custom here fulfills Ghen requirements (industry-wide, works well, all concur), the custom would give the UP to WCC.  Even though M never signed contract signing over his rights to the company, custom still applies.  The custom appears to be necessary for continuation of the industry (see Ghen), b/c without it, inventors would constantly bring suits against co. for profits from the programs.  The custom here is established, and by Matt working in industry, he submits to its customs.  (whaling cases).  The written agreement is probably just a formality by the company, a clear submission to custom that may buttress their claims in court, but it’s not necessary . M says he never consented to the custom so it shouldn’t bind him.  WCC would counterargue, based on Ghen, that since he works in the area, he should have been aware of the custom (In Ghen & Albers, people living in whaling and fox breeding communities, respectively, are bound by custom). 


M may argue that need to change rule under custom because there are too many externalities involved.  It’s not designed to reward labor, and it cheats those who develop idea out of “fruits of their labor”. Since software ideas are scarce commodity, change rule and force computer software industry to internalize the externalities (Demsetz).  Otherwise, there will be no progress in the industry because no one will engage in industry if benefits of his labor can be appropriated by a chance finder who hasn’t shared in labor (Pierson dissent).  Ultimately, since custom is necessary to support continuation of the industry, and courts suggest policy of rewarding industry uses (see Ghen & Albers), courts would probably favor WCC here.

D.
Markings/Reasonable Person -- If reasonable finder would know the animal was previously owned, gets returned to owner.  Here, unclear if reas. person would know that the idea belonged to someone else, but R argues that it certainly is clear that ideas don’t come out of nowhere.  The UP must have had an “orig. owner” and no reas. person would think otherwise.  Ideas are generally abstract, programs are concrete manifestations.  To have been crystallized into program, idea must have had an owner.  See “elephant in cornfield” and “organ grinders monkey” in Albers.  If person saw a thing out of its usual habitat, knows there’s an owner.  Idea here is out of usual habitat -- realm of abstract contemplation -- and is in new habitat in concrete form in computer software industry.  Furthermore, R would argue that M knew idea for UP was his b/c R directly told him about it.  While there are no markings and computer ideas can’t be tamed/domesticated (see Manning/Albers), the coherence of idea and manifestation of it in concrete form is additional indicia of ownership.  

M argues that reas. person test doesn’t say he should have known R owned idea, because he admits that R lost ownership of original idea because gave up control of it, didn’t use good enough labor, and effectively abandoned the idea.  R didn’t seek M out until after the UP was created and R read about the case between WCC and M in the papers.  He allowed his idea to get far away from him since it went to M and he didn’t go after M until over 5 years later (time and distance argument, see Albers, Manning and Kessler, where if escaped animal doesn’t get far away it stays with orig. owner, but see Mullet for proposition that when it gets far away, owner loses property right.)  M therefore argues that reas. person wouldn’t think that 5 years later, the original owner still had claim, because abandonment of pursuit (except by compulsion -- Albers, whaling) indicates relinquishment of ownership.  Since courts want o encourage industry and progress, development of ideas, would probably side with M, since R didn’t put his ideas to use.  Reasonable person would not, therefore, have believed that orig. owner still had claim.

1997 QUESTION I:  STUDENT ANSWER ANSWER #2

Concerning R & M.

First in time/Certainty -- R may be able to arg. he had poss. 1st b/c he came up with the idea in the first place and so substantially deprived it of it’s natural liberty.  (Liesner).  On the other hand, M can say that this was just a general approach to the idea so more like pursuit.  Pierson said pursuit not enough to give poss. M can say certainty b/c he molded the idea into reality.

Natural Liberty -- R could say the idea is free and wild, sort of like an animal ferae naturae, and by thinking of it possession became practically inevitable and M can’t divest him of it.  (Liesner).  M can counter that this is more like Hammonds in which he had subst. deprived the gas of its natural liberty, but then released it again so that part flowed under the neighbors land.  R released the idea so that M could possess it, but M didn’t tell anyone else until he began discussions w/ WCC.

Labor Theory (Locke) -- R put in the initial thinking.  It’s hard to come up with innovative ideas.  Intellectual might not think up “brilliant” ideas if another would just take it.  Again M could say that R was really more like the pursuer in Pierson, whereas M took control of the idea and attempted to make a reality.  The fact is that nobody produced this program yet, but society needs it.  If society want to award people that actually make the idea a reality, the M should get possession.

Abandonment/Time -- R may argue that he would have used the idea, but didn’t have an opportunity to, so abandoned it by necessity, as did the whaler in Taber.  M can argue that R did abandon the idea, the whaler in Taber returned 24 hours later.  R waited over 5 years to claim poss. of the idea over M.  More like Mullet, where the sea lion escaped and it was abandoned b/c the orig. captor waited a year to reclaim it.  In fact, R figured the idea wouldn’t work and gave it up, and in Mullet, the orig. captor figured the sea lion was lost when it escaped.

Animus Revertendi  -- R could say that the idea had a tendency to return to him.  He thought about it intermittently, so retained ownership.  (Manning).  M may argue that this isn’t really animus revertendi b/c ideas stay w/ you and are later called to memory.

Reasonable Person Test -- A reasonable person should know that R owned the idea when he thought it up.  R could say M  was acting more like the finder in Kessler who had to return the fox b/c should have known it was owned.  M can counter that there was no way to know this idea would ever be used by R or that It even had any value to R.  In Albers, the fox’s fur had value, so it was to be returned, but its not set in stone that an unused idea has any value.

Industry -- Want to protect people like R who get the ball rolling, so that advance can be  made.  In Swift, the person who harpooned it got poss. b/c industry needed effective hunters.  M can counter that this isn’t effective enough for industry who needs the technology now b/c of the rapid changes in computer technology.

Assuming M gets poss.

Labor Theory (Locke) -- M can argue that you shouldn’t promote company policies that are ambiguous b/c not everyone signs a contract stating the “inventions” agreement.  This doesn’t promote an effective work place for a person who put in the time and effort to come up with the elements nec. to complete the plan for the new system.  (Kessler, Albers, Manning).  WCC arg. is that companies have the money to make the idea a reality.  It was the WCC company that M was working for and he came up with the two key elements while on the job.

Custom - M can argue that the custom the company uses isn’t a reasonable one b/c it doesn’t work well.  If it did, all employees would follow it w/o finding out later by WCC’s lawyers that they intended to enforce the custom.  Normally customs aren’t favored over law and if a custom is ambiguous, then law should apply.  WCC can counter that this was a reasonable custom b/c the company has to assure that the money it spends on developing inventions and ideas isn’t leaked to outside companies by its employers.  In a sense, employees could easily exploit the company if this custom wasn’t followed.  (Ghen, Swift, Taber).

Reasonable Person Test -- M arg. is that how could he know that there was even a custom to follow.  WCC never even got M to sign an “investment” agreement.  WCC can counter that M was expert enough in computer technology that he got hired onto this company, so knew or at least should have know that an idea developed on company time should give the company rights to it.  Albers discusses the relevance of being an expert and knowing that the rights belong to another.

Externalities/Desmetz  -- Siding w/ M would force companies to make sure in the future all employees are fairly notified about the “investment” policy.  WCC arg. is that their position is better b/c it would force individuals who intend to use their ideas to copyright them before entering into an environment that needs a policy such as this to prevent ideas being stolen.

Escape  -- In White, joint ownership is discussed.  M may arg. that while working for the company, the idea never escaped him.  Like the gas in White, ownership of the idea was obvious and therefore, was retained by the original owner even thought it had leaked into the joint owner’s well.  WCC arg. is that the escape did occur b/c M chose to work for  a company that had a custom on “invention” rights.  M can counter argue that he never knew of the custom, and even though technically they escaped him, the idea was still within his possession.

Clear Notice/Rose -- useful labor puts a person on notice which shows/gives possession.  M can argue that he put the labor to work by figuring out an update  program and then clearly notified WCC of his work the only way possible by informing his bosses.  WCC counterargument is that as far as they could tell, M labor had never put them on notice.  While working on the idea, the facts don’t mention M notifying WCC of his labor or doing anything that would clearly notify WCC of his work.  However, WCC may have clearly notified M by its company custom.  It is assumable that least some of the employees at WCC knew of the custom and that all M had to do was ask if there was a custom and he would have been clearly notified.

1997 QUESTION  II:  COMMENTS


I generally was pleased with the answers to Question II.  Many of you made thoughtful points and laid out both strengths and weaknesses of using the animals cases for this problem.  The weaker answers tended to simply repeat analysis from Question I or to announce that various factors could or couldn’t apply with little analysis.  I had hoped that some of you might explore the idea that the usefulness of the animals cases might be different for the dispute between Matt and Ryan (which at least contains a first-in-time dispute at its center) than in the dispute between WCC and Matt, which is largely an employment issues.  Although a few of you raised this point, nobody really discussed it at length.  Although there were no answers I thought were outstanding, there were a lot of very solid responses (scores of 14-17).  The student answers all contain some quite thoughtful work and each has different strengths.  Here are some thoughts about each of the three approaches I had suggested to approaching this problem.

Usefulness of Elements:  Most of you used a list of the factors from the animals cases as the heart of your answer.  The better answers provided some detailed discussion of how well each factor applied to your fact pattern and focused on the question of whether the animals cases should apply rather than simply whether they could apply.  Some of you did a nice job analyzing whether the policies behind the various elements applied well to the fact pattern.  Most of the scores of 8 or 9 resulted from answers that mainly consisted of relatively conclusory runs through the elements.

Similarities/Differences (S/Ds):  The better answers that attempted to explore S/Ds tried to explain why the S/Ds mattered.  The less good answers mainly listed S/Ds without any discussion of why they mattered.  Generally, when ever you try to apply or distinguish an analogy you should attempt to explain why the S/Ds matter.

Alternatives:  The better answers explored alternatives that were not simply variations of what the animals cases already provided and discussed why the alternatives might be  more useful for analyzing the fact pattern.  The less good answers simply listed some alternatives or repeated variations on the animals cases.

1997 QUESTION II:  STUDENT  ANSWER #1

[This answer is solid throughout and particularly strong in its discussion of alternatives]

General Similarities/Differences:  Both ideas and animals can be acquired.  However, unlike animals, ideas are originally made by people.  Other people who find/acquire ideas process them, modifying and reflecting and in tern rendering a new thought.  Human knowledge cannot be passed on in vacuum.  Animals are transferred, as is.  There’s no change.  (Unless, like in Albers, you go from a live fox, to just a fox pelt).  The value of animals is not subject to change as ideas are.  We see this in the transfer of Ryan’s ideas to Matt, the complete Updating Program should be more valuable than Ryan’s original thoughts...  Also, the ideas gain ever more value (financially when they become subject to market competition).  In this sense, the animal rules do not allow for people to add or contribute, even modify the transferred property.

Both one’s thoughts and animals can be difficult to control.  However, in the animal cases we have to worry about the animal’s will/intentions; whether he wants to submit to the control or not.  Personal knowledge is only subject to personal will.  We can blame no one but ourselves for letting go if information that didn’t want to be released.


Both the animal cases and cases about intellectual property are alike in that sharing them with others in the community will be beneficial.  As with the whaling cases, the sooner the “oil/blubber” is processed for use in lamps the kettle; just as soon as the Updating Programs are released on the market, the economy will become more efficient.

Elements As Applied:  Established industry/custom. The rules in the whaling cases that prefer custom as a means of clarifying disputes over  property are very helpful here and serve the same purpose.  Just as in the whaling cases there are people who function within an industry and have established an understood way that works.  Although some people fall “outside” and lose at times, these are factors that need to be considered, just as the court in Ghen did.

Rewarding Labor/Investment --> Domestication/Tamed. Domestication and taming technically applies only to animals but their purpose in animal cases is to reward time, investment, labor into animals often considered pets, so that the owner my keep the animal.  This works here because a large part about the disputes b/t Ryan, Matt and WCC are going to be about who did the most work, or contributed the most, or most important ideas to reach the finished product, the Updating Program.


Reasonable Confinement/Abandonment/Pursuit.  All these factors help to clear up whether the ideas were intended to be shared and elaborated on or not... they may not apply though if it turns out that ideas, once unleashed become universal property.  It addresses whether someone can tell another idea, yet prevent them from using it in any manner.

Marking may have much significance in this case as we see later the development of patents and trademarks.  Marking is obviously important then, but what constitutes a reasonable marking is more difficult to answer.

The elements of animus revertendi, natural liberty, natural habitat, etc. are not very good here since they require the property in question to have a conscience.  Since these factors are so important in determining whether an original possessor gets to keep their property in the animal cases, the test fact pattern would not apply well in that context.  Also for the reasons stated above under factual sim./diff.

Alternatives:  1st-in-time:  Could either reward the first person to develop the idea or the 1st person to submit a completed product.  This rule would be subject to a lot of ambiguity since people would continuously follow up with “better” first ideas.  But since the nature of the business is to strive for progress, it may be best to award the first person who submits a ground-breaking technology, and then reward also only those who improve on it.  Of course the rewards would be short-lived.

“Free-knowledge”:  Once someone communicate an idea to another orally, written or by public notice, it become the property of everyone in the universe, regardless of the idea “owner’s” intent to share or not.  This would create certainty.  It would also not prevent many valuable ideas from surfacing, since no one could really get credit for it.  The only ones that would benefit financially would be the people making a business out of the knowledge.  So if you have a good idea and want to make money you better sell it yourself.  I think this would also instill a sense of benefiting one’s community/contributing to society as a whole, not just for personal benefits/profit.

Marking Intellectual Property by other methods? (Assuming away patents/trademarks) Perhaps a contract with person you transfer idea that he realizes it is originally yours?  Or just by words/promise... this is incredibly ridiculous to rely on an honor system, leaves room for fraud and deceit.

1997 QUESTION II:  STUDENT  ANSWER #2

[This answer is particularly strong in its discussion of similarities and differences and why they matter]

Similarities:  Both wild animals and computer programs are fugitive and fleeing resources- therefore similar disputes over possession might arise.  Investments of time, labor and money are both involved in capturing these resources for use by the capturer.  Also due to their fugitive nature a flexible law is needed to deal with varying facts and circumstances that may be particular to a situation.  Both have a wild, untamed nature.

The biggest dispute involving animals and programs is who owns the animal or the program.  By applying the animals cases to the program cases the court could use similar solutions to solve similar disputes.  Both involve different levels of pursuit until the animal or program is finally captured or fully developed.  Both involve a fleeing resource such that they are easy to escape or to get away.

Both wild animals and program rights could be registered with an industry body.  For example a fox-breeding industry in Albers.  Computer program rights could be patented and marked that way.  This is important for certainty and notice to the general public reasons.

Both wild animals and computer rights are used for pleasure (hunting and games) and for the good of the general public(food, oil or communication of information).  These similar uses would allow the court to provide similar policy arguments concerning the use of custom within the industry versus a general public good policy argument.

Differences:  However, there are more ways that the resources are dissimilar.

Wild animals are a tangible resource, while computer programs are intangible.  This difference is the hardest to reconcile because wild animals are not part of something else.  The computer rights are part of a person’s ideas.  Since the computer rights are part of a person it will be difficult to distinguish who developed the idea without being subjective.  Due to this increased subjectivity it is not a good idea 

to apply animals to the program rights fact pattern.  A different set of rules should apply because it will be more difficult to discern the facts.  Although there is some subjectivity in animals cases (How much is “practically impossible”?), a greater level exists when the program right is within a human being.  Program rights are not a separate entity.

Further it takes longer to develop program rights than it does to capture or pursue an animal.  Program rights take several years and the usual hunt or pursuit only takes a day or two.  It will be harder to remember facts over a longer period of time.  Therefore, if the same rules apply the court will not be hearing the same quality of objective evidence due to the lag in time.

Animals have a will of their own and program rights are under the control of someone else.  This difference is a fundamental difference between how the individual animals versus computer programs act.  It will be difficult to apply the same rule where the underlying behaviors are different.

Factors:  Another reason not to use the animal line of cases to determine computer program rights is that the important factors in the animals cases are not so important in the computer cases.  For initial possession factors look at a level of control over the animal or the program.  This factor is similar between the two fields but initial possession determination is not enough.  

The escape and the custom/usage factors are too different.  The biggest factors for escape decisions for animals cases are natural liberty and animus revertendi.  It is extremely difficult to analogize these concepts to the computer program rights due to their intangible nature.  Further the customs in the animals cases are limited to very specialized industries.  The custom of the computer industry is that anything developed by the employee stays with the employer is a very broad custom.  The computer industry itself is much larger and diverse than the whaling industry for example.  The courts do not like to impose customs as a matter of law unless they are tailored to a specific aspect of the industry.  Further, the concepts of marking, taming, domestication are difficult to apply to the computer programs.  For example how do you tame or domesticate a computer program.  A computer program has no will of its own, it is subject to the control of its master (the human it is within).  So the whole concept of equating escape of a computer program (basically someone else taking your idea) is very silly and implausible.  

Also computer program rights are generally more valuable than animal pelts or furs or whale oil.  This increase in value may persuade the court that a different standard should be used that pays particular attention to the details and idiosyncrasies of program rights in the interest of fairness and justness.  The use of program rights effect more people than wild animals.  More people use computers in their everyday lives.

Alternatives:  Perhaps the paying of contingent or salvage fees to reward the employee developer would be a more fair way to go.  Statutory governmental regulations would not work very will since you would have the problem that the government may not know the unique problems of the industry.  Licensing agreements would be a viable alternative because it would show to the world and give notice that the program idea belonged to someone else.  A survival of the fittest concept where everyone is cutthroat and develops any idea that they can get someone to sell would lead to chaos and disorder.  The best way to go bould perhaps be a self-regulating industry board of standards setters.  Like the American Institute of Certified Public Accountant's.  The board would be aware of the industries unique problems, could be objective, and self-policing.  

1997 QUESTION II:  STUDENT  ANSWER #3

[This answer provides a very nice discussion of problems that would arise applying  the factors from the animals cases] 

Factual similarities and differences:  Ideas are the same as animals ferae naturae b/c they have the power and tendency  to escape w/out the volition of owner (in this case).  R conveyed the idea of UP when he was drinking, here we see (maybe, assume) the R did not want to give up idea to M, but b/c of liquor his tongue got a little loose and, you know what they say, “the truth lies in wine.”  In these facts, I see the animal case facts similar to “ideas”.  Also, ideas can be forced out of somebody’s mind  -- torture or threatening actions/words, or bribery ($).  On the other had, may argue that thoughts are inside of your head, and if you don’t want to give them up or reveal them you don’t have to.


Also, first-in-time, and similar rules of animal cases should apply, because our system of property doesn’t work well with quickly moving, unpredictable units of property like idea.  You can’t register your ideas with the U.S. patent office:  (a) hypo assumes no patent system and b) and ideas w/o physical prototype is hard to register in general.

Lets look at tests of property rights in the animal cases and see if apply:

Markings  (Manning/Mullet):  Here, ideas are difficult to mark since they are not physical items.  The only possible way to mark an ideas is if it written down or physically applied and you put your name on it.  However, a lot of great ideas are out there but hard to put into a physical form (as is evident in this exam).

Natural Liberty (Mullet, Albers, Kessler):  Which says if back into nature to pursue natural inclinations.  Here, it is difficult to say where an idea’s natural liberty is.  However, could argue natural liberty of idea in the head of the thinker.  However, this is extremely or even impossible to prove in a court of law (hey, I’m only a 1-L) in my opinion.  Who is to say the idea was or wasn’t your idea to begin with.

Animus Revertendi (Manning, Mullet):  Here, an idea has animus revertendi b/c you can get it back just by thinking of it.  In hypo, however, the idea was not returning to R physically b/c M was using it and completed the idea.  Animus Revertendi is very hard to apply to ideas.

Abandonment/Pursuit  (Mullet) (Kessler):  This is great to apply to ideas and the creations which come from the idea.  Once can argue if your idea is known to others and you, w/in period of time (hypo 1993-1996) and you do not attempt to make your idea into a reality the idea will become free or abandoned for others to use.  However, the problem is (as in hypo) that the determination of the time to go by is maybe relative to the type of idea (difficult; more time to create) and the novelty of the idea, etc.  However, these factors are judgment calls which would be a great living for many attorneys to argue.  Also, as in hypo, what or who or how to judge if the idea was forced to be abandoned.  Once could argue lack of resources, “headache”; no time due to prior obligations, etc.  Caselaw would have to decide where these lines are to be drawn.

Labor:  There is where the theories and policy of animal cases are good and bad.  The fact is (assuming hypo arguments) there is a fine line to be drawn between the most labor to be produced, the quality of the labor, rewarding of fraud, promoting “cut throat” competition, etc.  I think a labor argument is as good as the ears that it falls on.  If the judge is sympathetic to big business, you’re done.  However, the “golden argument” of labor is the idea of certainty.  And even this argument goes back and forth.  a) certainty for company b) certainty for employee.  However, in the final analysis the labor argument will go to the side which discussed the benefits to society (either help businesses which will help people/society or give to inventor -- more invention; better for society).  Not to side step the question, but I truly believe labor can go in either direction in the hypo.

Custom: Here, custom is helpful because the entire industry uses it (Ghen, et al), but the problem is because the custom is enforced in a K.  Here, their arguments will range from M should have reasonably known the custom should apply or was it reasonable to assume the custom does not apply.

Ethics:  Another problem which arose from the hypo is once again policy ( labor related.  In that in both situations do you want reward labor which results from “back stabbing,” or unethical actions (M telling R out of luck ( WCC not paying M to share benefits of the creation).  I don’t know if it is an “element” of law or what (maybe Albers, didn’t give to finder b/c should have known); but here the rules of animals give absolute ownership to whoever, not work well in hypo (seems everybody has a valid, ethical claim but first-in-time makes unethical decisions.  Therefore, I suggest a fair decision for property rights of ideas and creations.

Alternative: Register System

Ideas:  If you have a great idea must convey to a board or some administrative agency (phone/letter, fax, etc...)  (Problem(s): cost a lot of $ ( what if worker “steals” the idea?)

Creations:  Creations must be registered also, and must be authenticated by cross-referencing w/ the idea register (Problems:  same as above).

Problem:  I can’t figure out is how to tell who put what time into idea and creation. Answer:  specific fact inquiry w/ a jury (hey, at least there will be  a lot of jobs for attorneys.)

1998 QUESTION I:  COMMENTS


In general, the class performed pretty well on this question.  Many of you showed that you could do the basic arguments for both parties pretty solidly.  I particularly rewarded those of you who made well-thought out policy arguments and those of you who addressed the weaknesses in the tribe’s claims.  In particular, I was looking for a discussion of the significance of the wide distribution of the blankets.  Anybody at all could have purchased a blanket, taken it home, and copied the colors and the stitching.   Under theb animals cases, the O would have to explain why merely monitoring local stores was sufficient pursuit for products that tourists presumably carried around the world.  In addition tothese pursuit/abandonment/natural liberty arguments, I thought there was room for god discussion of custom, of labor, and of marking/finder’s knowledge.  Some common problems:

· Many tests mixed up arguments for first possession with arguments for escape.  Pursuit and natural liberty are used differently in the two sets of cases.  You appear confused if you mix up the two uses.  Similarly, labor arguments play out differently in the context of escape.  In first possession cases, we might compare the labor of each party and reward the one who is more effective.  However, in the escape cases did not compare the labor of the parties at all. The finder’s labor might be appropriate to show that she had been inadequately notified of the tribe’s claim, but that’s really all.

· Many tests separately discussed overlapping elements (like marking and finder’s knowledge) and thus were very repetitive.  I won’t give you 4 times the credit if you make  the same argument four times, and indeed, you’ll start to lose points for poor organization

· Many of you presented arguments in a quite conclusory way.  Simply saying that “M should receive property because the symbol had returned to natural liberty” doesn’t get you much credit unless you explain why/how you think it returned.

· Many of you suggested the tribe was at fault for not patenting/copyrighting/trademarking the symbol.  First of all, the question indicated that no legal regime governed the symbols.  In any event, patent and copyright are unlikely sources of protection.  Patent is for useful inventions, not designs.  Copyright is not possible because the living tribe members did not author the work in question. Trademark might be possible (and useful in this particular case) but it only protects the use of the symbol in conjunction with similar products and in the geographic area where it’s being used.   Thus, it would not create a general right for the tribe to prevent the use of the symbol for all purposes.

1998 QUESTION I:  STUDENT ANSWER #1

Possession

Pursuit/Mortal Wounding:  Pursuit is not enough (Pierson) here means the O wouldn’t just have to design and create the symbols but would have to use them in blankets and sell them, which they clearly did.  Everyone in the area understood they each had their designs so the instant that became the reality (Leisner) they were the O’s possession.  Escape was highly improbable because they took all reasonable precautions by monitoring the nearby crafts stores (Shaw). OTOH M would argue pursuit not enough (Pierson) and mortal wounding would mean more close guarding of secret than photographing close enough for details, therefore escape not improbable (Leisner) and even though net not perfect OK (Shaw) here not so imperfect as to be no net at all.

First in Time – The O’s were clearly the first to create the designs, make the designs and sell the designs (Pierson, Leisner first to mortally wound) so the O’s established possession. OTOH M argues  O’s may have been first to design and sell but there was no notice of their being first in time so she shouldn’t be held to this (like sunken boat catching fish).

Policy  Want to encourage native people’s ability to provide income for themselves, keep purity of work so people don’t stop buying out of fear buying reproductions so better to reward O’s possession.  This rewards their labor and creativity b/c they came up w/designs and protects industry.  OTOH, may cause more externalities to police (Demsetz) and litigate.

Escape: When O hired photog. and allowed photos, designs “escaped” – who gets?

Marking: The owner of distinctly market animal f.n. doesn’t lose prop rts when it escapes.  (Manning).  These designs were clearly marked as someone else’s and the very detail of design, unique stitching and dyes acted as marks so OO would retain, rewarding the clear notice (Rose) of the mark.  OTOH, clear notice has to go to relevant audience & M would argue that just b/c designs were someone else’s wouldn’t know she couldn’t copy if they hadn’t “marked” by specifically telling photog. they weren’t to be shown to anyone or by making sure pics were not so detailed.

Natural Liberty:  M argues that when O gave job to photog & allowed pics to be made the designs regained their nat. liberty and were free to be inspiration to someone new (the natural bent of their inclination) (Mullett) O argues that being on a photograph is not the same as being free, especially photog that is specifically intended to help sell designs for O and O should still retain (White, Manning).  M argues designs can “survive on their own” b/c she was able to use them to create her work, but O argues even so, should retain (Albers, Kesler) b/c work, time, labor invested and clearly marked.

A.R.:  The only A.R. a design has is the intention of its owner to keep making it and using it to represent religious significance of tribe.  O would argue design never left so no need to show A.R.  M would argue design was out and never able to be secret again so no A.R.

Abandonment/Pursuit:  O argues they were continuing to do their work and sell designed blankets so never abandoned.  M would argue that it was 2 yrs before they attempted to stop her and therefore they abandoned.  Rewarding M here would encourage some deceit and fraud possibly, for if designs were sold far enough away from O it may take them that long to establish what was going on.  By the time word got back to them given the separate nature of the reservations, it may be 2 yrs. OTOH, M would argue there has to be some time limit when it would appear they weren’t aggressive enough to stop her, she had come to rely on income, perfect her work etc. (Mullett).  O would argue they were compelled to abandon for so long (Albers, Taber) b/c the time it took for them to find out about her (would somewhat depend on where she was selling her wares – same shops or ones 100 miles away?)

Labor/Training/Domestication: The O’s argue they put the time and labor into developing the designs, developing the unique stitching and dyes and monitoring the craft stores & convincing local artists not to use (Manning, Albers, Kesler) OTOH  M argues, she too put in time and labor developing her techniques over several months and w/o clear notice she had no reason not to (Swift) Rewarding M would fail to take in her knowledge (finder’s knowledge) that she was taking another’s design but M would argue she wasn’t part of local knowledge.  What kind of labor is rewarded?  Do we reward labor of a cat burgular?  This all goes to the question of finder’s knowledge (Shaw).

Finder’s Knowledge:  O argues that M knew she was taking their designs and copying and when a finder knows they’re taking another’s property, OO should get (Manning, Albers, Kesler) but M argues she couldn’t have known she wasn’t supposed to copy b/c she wasn’t a local artist (Rose’s relevant audience) and so there was no clear act here for her.  She could argue that her assumption was that by allowing pic to be taken she was being told they didn’t care who copied (whale adrift in Bartlett) but O argues that they hired photog for specific purpose of photographing for their benefit and couldn’t have known he would take such a detailed photo (not knowing much about photography) or that he would show it to an artist outside of the area (Taber, Ghen) Rewarding M is fraught w/ danger of claimed innocence when copier knows they'’e ripping off someone else’s work.  Rewarding O rewards possibility of inefficient labor – not enough done to protect.  But ultimately, when a dwindling native people’s religious and economic livelihood are being usurped by outsiders, policy should/would favor protecting the native people’s work, especially given the knowledge M had of exactly where this stuff came from and the reason they were taking the pictures being their motivation to sell. OTOH, M could claim her work in no way harmed their efforts, she only saw the pics but didn’t know why they were taken.

Time/Distance – The fact that M lived 100 miles away was actually more an argument for O that they couldn’t have found out as quickly but M would argue that b/c she was that far away she couldn’t know of local custom – and they waited too long to try to stop her – the longer time elapsed and further away, more likely to go to finder (Mullett).  But O would argue here it shouldn’t apply b/c they are isolated on the reservation, couldn’t have known b/c their custom is to monitor local shops and it took two years for them to find out.  Courts would be careful imposing too short a stat. of limitations here like in whaling cases – b/c other elements have to be carefully considered lest OO lose rights too quickly.

Custom: This goes to Rose’s relevant audience – their custom (O’s) was established among their tribe and locally but not necessarily known to outsiders (Ghen).  Still the courts would want to protect the O’s b/c they had done everything they understood to be necessary and it had worked well up to that point (whale case) and they had relied on this.  M would argue their custom didn’t give sufficient notice to outsiders and when they allowed a photograph to capture detail to the point where she could copy it, the custom semed to be broken, and she wasn’t required to follow it even if she knew.  Still, the O’s would argue the custom was well known locally (Ghen) and even where custom alone may not carry the day, the added facts that she knew what she was going would lead the courts to follow a custom that had been working nicely (Swift-court not so comfortable with custom but given iron holding fast and pursuit continuing, they go w/ it).

Policy – This case leads itself to find for the O’s.  This is not just a trinket being made by one company and copied by another.  Here there is a native people whose few survivors live primarily on the basis of this income.  The interloper M threatens that very survival, for if word gets out that people are prone to buying copies instead of authentic O blankets, the dampening effect on the industry could be severe.  As a society we need to protect the native people of this country for the wisdom and art they can offer and also from the standpoint of diversity.  They need to be protected in the sense that their primary source of income are these blankets, and where one is allowed to copy, many more will follow.  M doesn’t worry about externalities (Demsetz) that her copies will dilute the market for blankets but the courts should.  OTOH M will argue that by copying the designs and increasing the market outward, more people will become aware of the beauty of theh blankets and more will want them.  As people learn to distinguish copies from original O blankets, the price will go up for the O’s blankets, benefiting them, and those that can’t afford original could still enjoy copy.  OTOH – There’s nothing to say she won’t be selling her for more than the Os and the resulting confusion will just destroy the business for the O’s.  The O’s could argue that with the resulting confusion, the younger generation of O women won’t want to invest time and labor in the blankets knowing anyone can come along and reproduce them, and so won’t produce designs and eventually the designed blankets will disappear from their way of life along with the income they relied on from them.

1998 QUESTION I:  STUDENT ANSWER #2

Possession

Mortal Wounding:  One must mortal wound to get possession (Post).  The Orenabele (O) wounded the idea such that they controlled how to make the certain patterns.  They put the ideas for patterns down and thus took control over them.  But can argue not wound b/c others can make them as M does.  However needs to be practically impossible not perfect (Shaw)  Here so hard to copy its almost impossible for avg. person.  They did show vested interest (Liesner).  Not let others copy and really wanted to keep it a secret.

Pursuit:  Pursuit alone is not enough (Post).  Here not only did they think of idea = Pursuit, but they followed through.  They intended to keep ownership rights so not just pursuit.  According to Rose theory they put work in and should get ownership.

First in Time:  1st to take under control gets poss.  Pierson.  Here 1st to make blankets.  Long tradition and court may want to protect culture & history.  Very long time when tribes were only makers.  1st to get and should = poss.  Also this will reduce future litigation b/c clear old tribe 1st.  If give to 1 copier may have to give to all.  So externalities rise and would just have to change policy again (Demsetz).  Also want it to be private prop, Demsetz, b/c easier to regulate.

Escape

Markings:  Markings show time, labor and love; should go to orig. owner.  Here tribe spent lots of time and labor producing blankets.  Stitching was unique as were dyes.  So we want to reward human labor, as did in Manning with bird’s parted hair. Markings gave notice to finder that belong to O (Bartlett).  The marking were clear and can argue that such certain design.  Separate symbols really like initials, which are enough to claim O.  Bartlett.  Even go to O when markings hidden here they were in center of product and bright so not hidden – Clear Act (Rose).  Person could have known took talent to do markings and want to reward people for it. Also mark it by putting it in advertisement.  Clear to all that design theirs.  Ad gets wide spread and lists their name and location.  Thus, all know where to find owner, so marking good.

Time:  Less time you take to find, the more obvious you want it.  When take longer time better case for M (Mullett).  Here 2 yrs.> 1 yr but tribe did not know missing.  But then should we reward tribe for not being aware of stuff?  Are we wasting labor by letting someone use talent for 5 mos. and then saying you wasted time b/c belong to another.  Ct. may not want this and tribe should have taken precautions.  But argue tribe not out in world – so not looking like stopping pursuit from necessity – if necessity to stop, reward O (Taber & Albers).  Also given hundreds of years of tradition, are 2 yrs long time?  Therefore argue tribe not let escape.

Distance:  The blanket pattern was copied 100 miles away.  100 miles not a lot in a car and M argues therefore more likely tribe should have realized.  Or argue if tribe not travel, it is long distance.

Abandon:  If owner abandons he loses poss. (Mullett)  Here they did not abandon b/c as shown above, may not be able to know escape, and stopped search b/c necessity.  However M argues: did abandon by letting S take pictures and not only that but hired him.  They let pattern escape as soon as advertised it to world in pamphlet b/c so clear anyone can copy, so further aband.  Can argue that ad so clear really shows not abandon, but giving notice to world that its theirs and they control it.

Investment:  Tribe invests resources b/c this big money maker.  Cts want to protect investment.  (Manning Albers)  This also more of an investment than just $ it includes religious significance to tribe.  Like putting heart into bird crest, here tribe put soul into blanket (Mann.) so they should get.  However M argues: how much investment if can be copied in five months?  O argues copied by professional weaver trained to do, so experience made time short.

Labor:  
Finder puts lots labor in and gets (Mullet).  Here labor a lot: 5 mos. and only could copy 4 designs (assuming there were more).  However O argues she did not put initial labor in.  Pictures came to her.  She did not go out in search of them.  Do we want to reward this type of luck over group making lots of work.  Ct. should not b/c it won’t promote change and advancement.  It would actually discourage advancement b/c people fear they can’t regulate own stuff and if by chance another gets hold of it they lose it.  Therefore external. really high (Demetz).  And if so high, rule would not work and would need to be changed back.

Reasonable Person:  A reasonable person may know that pattern belong to tribe.  Like elephant in cornfield.  Pattern in store in area where tribes live may be clue.  Ct. has looked to environment.  In Mullett not matter that in wrong envir. b/c reasonable person would not know but Os argue that here it matters more that M should know b/c in right environment.  People esp. M know tribe there, just like when fox go to O not F b/c knew fox farm (Albers). Sim to Albers we should not reward evil defdt who stole idea.  M argues she’s not evil and did not steal b/c already out there.  Os also say some buyers think it was tribe’s and they should = reasonable person.  If reasonable then if ½ people know, then its enough to say F should be able to figure out and know; if less (like 5%) then say may not be reasonable to know.

Custom:  Well kept, long preserved; same here as in whale cases.  Hold non-industry to it (Gden) Need to protect industry.  Care about it b/c so specific.  Plus she could have figured out industry b/c trained in it.  May not be rare that a tribe makes pattern, so M argues she never knew. Os say kept secret and monitor trade stores so do try to alert others to custom.  Therefore shows notice. Here such a specialized industry and tribe may die out, that they are type of people we need to protect – even more protection needed than whales.  (Swift Ghen.) Custom can = law (Swift) and should here b/c custom is don’t tell and don’t copy.

1998 QUESTION II:  COMMENTS


The class’s answers to this question were quite uneven.  Many of you rattled through a list of similarities or differences and/or elements without (apparently) giving much thought to the difficulties that were raised by trying to treat the symbols as property.  Many of you seemed to take lists from prior years’ student  answers and include them changing a word or two here or there without much effort to distinguish this year’s problem from earlier ones.  I was looking for a thoughtful discussion of the strengths and weaknesses of using the animals cases here and particularly for some discussion of one or more of three key characteristics of the symbols: religious significance, the possibility that more than one person could use them at the same time, and the likelihood that they have been transported rapidly all over the world.  Common problems included:

· Failure to explain the significance of listed similarities and differences or the pros and cons of alternatives;

· Treating the blanket rather than the symbol as the property at issue;

· Assuming that the property rights should belong to the O’s and then discussing alternative ways they could market their rights rather than alternative ways to alocxate the property;

· Treating the question as dealing exclusively with M and O, rather than with the right way to deal with tribal symbols generally.

1998 QUESTION II:  FIRST STUDENT ANSWER

Similarities

Markings:  An animal is marked to give clear notice to all that it belongs to another.  Animal usually marked with a tattoo or some type of artificial restraint.  Here the symbol is marked with unique stitching and dyes, giving notice of ownership.  B/c can similarly be marked, it can sim be applied to achieve the same purpose: a marking rule that says when a symbol is unique in stitching and dyes, it means prior ownership.  Distinguishing what is unique or not can be arguable.  But uniqueness is something the human eye could spot.  If allowed to argue against, brings up possibility of fraud (if someone claims not unique, but knows it really is).

Time & Distance:  Measures the loss of connection between OO and animal.  Sim, here this could be measured on the symbol.  The further it is found from OO the less it becomes theirs.  This would work if applied to promote creativity.  A person may work with symbol for a considerable amount of time and develop a unique spinoff.  If so, the connection to OO is lost.  This rule might not work in an expensive trade or an industrialized world, because where the symbol is used for commercial purpose it could be found all over the world.  There really would be no loss of connection even if far away.  This protects the finder by the mark establishing notice to the world, not just to its nearby surroundings.  This rule could work either way.

Finder’s Knowledge:  A factor taken into account in the animal cases is if the finder had knowledge of prior ownership, given the surrounding circumstances.  Here also this factor can be taken into account.  The duplicator or another creator of the symbol can be tested if they had knowledge of prior possession (PP). Again, we run into the problem of determining uniqueness of a symbol to establish notice of PP.  But, when looking at surrounding circumstance of what they knew, it can be determined whether  aware of PP.  Applying in these cases: if a creator had knowledge of PP, then should go to OO.  Rule protects original creator.

Labor:  Cts. reward time, money, labor invested.  An animal under possession requires just this,  as does the symbol.  It takes time, money and considerable investment, not just rewarding L is important, but rewarding effective L is.  Effective L could mean different things.  When applied right, rule promotes justice and fairness.  If the rule here is to reward effective L, effective would be the original designer, who put considerable effort to come up with a unique symbol.  This protects against the ineffective labor of duplication, which may take time and money, but is much easier and thus not worth rewarding.

Abandonment/Pursuit:  An animal is abandoned by OO it becomes possession of 1st finder.  Plus, an escaped animal not being pursued for reasons besides compulsion goes to finder.  This test establishes the intent of the original owner to hold on to his property rights on an animal.  Could a symbol be abandoned and pursued?  In some sense yes and in others no.  A symbol can’t escape and owner can’t chase after.  Neither can O leave it somewhere and not go back and get it.  It is more about not producing the symbol anymore, which could mean no intention of retaining ownership of it.  Pursuit might mean not going after imposter symbols.  Applying abandonment would work strong in this case, b/c if not using it, still want society to get some benefit from prop., so give it to someone else.  Pursuit is not an effective rule, as it cannot be expected for one to track down everyone using symbol, it’s just not logical.

Differences

Natural Liberty (NL):  Determine what finder knows about escaped animal, as to if there is PP by another.  An animal’s NL refers to its freedom to follow its own inclination.  Here a symbol has no natural inclinations.  The rule would not apply very well b/c the state of a symbol’s freedom, cannot be determined.

Animus Revertendi:  Refers to the intention of an escaped animal to return to the OO. Animals that escape may intend to go back to their OO.  This, establishes a connection between them.  Here a symbol cannot have an intent to return anywhere. The rule is not applicable, b/c connection cannot be determined from a factor that does not exists.

In sum, most of the elements of animal rules apply and work well.  A few adjustments are needed to conform to these particular instances.

Alternatives:  Government regulation:  A rule requiring O to get a patent, if they want to retain ownership of the symbols.  This would eliminate disputes and confusion as to whether it is clearly obvious the symbol has ownership.  The uniqueness question would eliminated.  This would promote certainty, in the sense of a clear rule, that if registered the symbol is theirs.  This would protect consumers, from ensuring symbol is original.  It would promote the needs of the tribe.  The economic value to the tribe is as important as in the animal cases.  Both an industry, both the sole economic benefit to the people.  It is important to their social needs.  This rule would protect against fraud, promote certainty, and ensure the O’s labor and tradition are rewarded.  The downside of this rule is it prohibits development from others, working off the symbol.  It limits creativity of others, b/c they may be liable by using the symbols design as an inspirational basis.

Establish an craft industry wide custom throughout nation to be original and not to duplicate:  More pressure could be put on craft stores to ensure they are purchasing symbols from the people who produced them.  This is hard to ensure, unless ways to punish those who don’t follow.

1998 QUESTION II:  SECOND STUDENT ANSWER

Alternatives

Commission/Percentage:  One alt would be to give the O a commission or percentage of any sales made on their blankets by anyone, anywhere else.  That way they would get a fixed percentage of sales of any blankets with their marking on it.

Replica Tag:  Another alternative would be to mandate that all blankets sold with the tribal symbol sewn on which are made by other people besides the O should be sold with a tag which specifies that the blanket is a replica and is not an original craft of the O tribe.  This would allow consumers up front to know that they were not buying an actual O blanket w/ symbol.

Permission:   Another alternative would be simply to require you to go to the tribe to get their permission to replicate the blankets.  This would make it so it would be completely up to the tribe whether you can produce and sell their blankets or not

Elements

Time/Dist.:  This would be a good analogy.  If you are selling an item in only one particular area, you should probably not tell people outside of that area that they cannot sell the item.  Especially if you never intend to go outside the area.  Here M was selling in a place the O may never have sold.  Why make her stop if the O will never cover that sales are?  On the other hand how do you know if the O will never sell there.  They may have been intending to go to other areas, but been waiting for the right time or inventory to stock up.


Under a replica tag system, if the O went over a certain distance where someone was selling replicas, people in that area would know that “hey, this is the real thing” and even though someone had been selling them for years, the O’s blankets would gain prestige.

Pursuit/Abandonment:  This would be a good analogy because it gives a clear picture to who has the pos. rights.  As long as the O keep working and producing them, there will be no question as to who has poss rights (PR).  This will allow everyone to know they cannot produce the blankets (B) unless O stops.  On other hand how do you determine Abandonment.  O is a tribe of people with limited production capability.  They may have instances in which there were problems with illnesses or such whether there was little or no production.  That may make people think they could go ahead and start producing B’s when really the O were not abandoning the production at all.  Thus, given the size and limited production capability of the O, this would probably be an element which does not apply well, unless you come up with a method of clear communication to say “we’re (O) not going to do this anyone.

Taming/Domestication (Labor):  This would be a fair analogy to use.  This could reward the person who puts in the most labor to produce.  If the O are not putting much effort into the production, but M is putting a lot of effort, it would not seem fair to not give the rights to M to sell the blankets.  Alternatively, if the O are putting in a lot of labor, they can hold on to their PR and stop M from producing.  

This has 2 problems.  The first is how do you measure labor.  There are many different types of labor to look at.  May be O does not have to put in as much labor as M to produce a blanket b/c they have been doing it for years and can do it 10 times easier than her.  Thus, may be a production scale would be more efficient.  Which brings us to problem 2.  Once again this relies on the small size and limited prod. capac. of the O.  They can only do so much.  If M were to invest $2 million and build a plant to produce 1,000 B’s a day, the O could not possibly labor more, and would lose their PR. Thus this would most likely be a bad analogy.  

But, may be not so bad if you are applying the Percentage Alternative.  In this factory situation the O may lose the excl PR and ability to stop M from producing B, but with a % of that large amt of blankets being produced, they stand to gain a lot of money.

Mortal Wounding:  Mortal wounding would be a good analogy if you consider it to be the actual “creation” of the Symbol Blankets.  This makes it clear that the O have excl. PR to the production of B and that no one else will ever be able to produce the same B.  Open and shut case.  On the other hand, what if the O decide to stop producing the B permanently?  If MW is used no one will ever be able to produce the B again and they will be lost forever.  This would be counter-productive especially in the sense that the symbol will not be able to be used at all by anyone.


If the Percentage/Comm Alternative is used here, than instead of the B’s being ceased to be made if the O stop producing them, the production can continue and the O can still profit from them.

The animal cases alone do not seem to suffice as giving a clear indication of fair application of prop. rights in the blankets.  However those above do seem to apply with the help of alternatives.

2000 QUESTION I:  STUDENT ANSWER #1
Custom: In first analyzing this question, Rose noted in article that there are two different types of audiences.  There are large and small audiences.  Both FF and OO have specific audiences in their respective fields.  FF’s custom among stand-up comedians is that it is okay to use other comic’s jokes w/o attribution.  It is necessary to note that the custom says other comics.  OO is a political pundit, not a stand-up comic.  There is no indication that the custom of FF applies to those in the field of OO.  Rose advocates a rule that is clear to the larger audience.  In her article, she states that a group of people like the American Indians was a subculture and their views on property could not apply to America (European) at large because nobody would understand their views.  Rose prefers a clear rule that relates to the largest possible audience.  It is probably not true that many people outside of the industry of FF would realize that it is okay to take somebody’s joke w/o attribution and not give credit.  Therefore, the joke might belong more to OO.  On the other hand, the custom in general is not given in the land where the dispute arises and therefore, OO’s custom which I would assume would dictate that FF share credit w/ OO for the rule, might apply to just as small of an audience.

In the Whales cases, custom is generally viewed as very important.  Custom would then dictate, according, to FF, that it was okay for her to take the joke and use it w/o attribution.  In Pierson, the dissent would claim that custom promotes econ. Efficiency because it promotes industry.  This argument could apply to either side because there are tow customs in conflict, one would be more likely to uphold the newspaper industry while the other would help the stand-up comic industry.  Rose would again diagree that custom or following custom would promote economic efficiency because she tried proving in her article that it was rather a clear rule that promotes better understanding and ultimately more econ, efficiently.

Therefore, the ultimate question with regards to custom is which rule/custom reaches a wider audience.  The hypo says that OO publishes in 75 newspapers, but gives no indication of readership or how large those newspapers are.  On the other hand, it is not known how many networks FF appears on, rather, it states that she appears on 1, but it is not stated how large a viewing audience that network has.  Therefore, the custom debate could award the joke to either OO or FF.

Markings: Markings are important as is seen in both Albers and Manning where a fox and canary are both marked by their original owners. Markings are clearly relevant here because OO made sure to mark his column with his name where the joke first appeared.  Therefore, he should retain property rights.  FF would argue that, according to her custom, she did not know.  Perhaps that OO hadn’t borrowed the joke w/o attribution from somebody else and perhaps should have made it clearer that he was the original author of not only the whole piece, but also the joke specifically.  On the whole though, like where the parakeet had parted hair and responded to its name, by the joke having been printed in OO’s column, it is clearly marked as his own.

Industry: Industry is valuable in Albers and the Whaling cases.  In Albers, the court signified the importance of the fox industry in Colorado.  In the whaling cases, the importance of industry was again seen in the processing of valuable whale carcasses.  It would seem that by giving property rights to FF, the industry of the newspapers would not be helped.  In Albers, the fox had markings.  In the whales cases, the carcasses were clearly marked.  The courts said that the whales and the fox should belong to the original owner.  OO was the original creator of the joke.  He clearly marked it.  In promoting industry OO should get the fox.  FF would claim that if stand-up comedians were not able to take other people’s jokes, there wouldn’t be an industry anymore because everything would change.  People wouldn’t be able to come up with their own jokes for skits and an entire industry would collapse.

Sufficient Control: OO had his joke under sufficient control.  He had it published in a column with his name.  He did as much as he could do to keep the joke under his control without standing over the shoulders of every reader or stand up comic to stop them from taking it for their use w/o attribution.  In Shaw, the fish in the nets were under sufficient control that escape was improbably.  FF would claim that he did not control his joke.  She would claim that he should have stated in the paper than this joke was not to be used by anyone else.  It is not stated whether the 75 newspapers had sufficient warning that others were not to use the material of the writers in the newspapers... but I will assume that they did not say that or FF would not have used the joke… therefore, there was not sufficient client control according to FF.

Abandonment: In Mullet, a sea lion is abandoned.  The court does not give the sea lion to the original owner.  FF could argue that OO abandoned his joke because he printed it once in the 75 newspapers and the hypo never says that he continued to use it.  FF took the joke, she trained it, expended a lot of time and energy teaching it new tricks (adding it its hilarity) while OO forgot about it.  He didn’t reprint the joke, he didn’t make t shirts, he didn’t care for the joke until he later rediscovered it with somebody else.  Like the sea lion, OO wanted his joke back after he allowed it to swim away, because he was jealous that it was with somebody else.

OO would argue that he didn’t abandon the joke.  He had it in permanent print, caged right next to him, for his use whenever he pleased.  The joke was not loose in the Atlantic, rather it was resting in his computer and tied to a piece of paper on his shelf.

Animus Revertendi: OO would claim that though the joke escaped into the hands of FF, it came back to him.  It is clear that the joke started out with him, and when he heard about the joke on t shirts, the joke was crying out for return and wanted to be with him.  FF would claim that the joke had changed so much that it wasn’t even the same joke … rather just the punchline.

Natural Liberty: FF would argue that the joke had achieved natural liberty like the sea lion in Mullet.  The joke was able to live in the hearts and minds of the public and so what it was first created to do.  OO would lose ownership because the joke had achieved natural liberty.  Therefore, the joke was for the taking by anyone.

Demsetz: Demsetz would value private property and a rule of ownership that would have the fewest externalities.  It is clear that OO clearly delineated by putting the joke with in his column and signing his name to the article that the joke was his.  If FF and others were able to take his or anybody else’s writings without attribution, then there would be no reason to write and the externalities would be very great on everyone.  Therefore, the rule should give property rights to OO only.  FF would argue that she wouldn’t be able to come up with jokes and those externalities would be worse and therefore the joke should go to her.  D. could go either way.

Conclusion: The property of the joke could go to either one.  It would be most important to determine who has the larger audience in this authors’ opinion to determine how many people would be affected.

2000 QUESTION I:  STUDENT ANSWER #2
Marking: Identification of property is a strong factor in determining property rights (Albers, Raber, Ghen).  O argues that his idea (joke) was published in over 75 newspapers with his name clearly following the column and therefore he has property rights.  F argues he has no property rights because there was no clear mark or notice that the punchline was his to begin with – besides – “I don’t know, they’re not done counting yet” is general, it is not unique.  It only becomes unique when there is a good question that precedes it.  And therefore F argues it is the question that precedes the punchline that makes it unique – like an elephant in a cornfield (Albers).  And F follows that O’s marking was never clear notice – it was more like a natural mark on a sea lion (Mullet) versus a clear tatoo on a fox (Albers).  Rose supports clear marks = property.  Where the F has knowledge of origin of property – Owins (Albers) O argues that F had knowledge of the origin of the punchline.  To take possession of it now would be theft because she knowingly took the idea and never consulted O.  O argues that if we allow anyone to simply take his ideas (clearly marked in several published newspapers) what policy are we promoting?  It is a policy of supporting fraud and deceit and in contradiction with the promotion of useful labor (see Bartlett).

Useful Labor: Where a party generates useful labor, such labor is rewarded in attaining property rights (Pierson/Albers/Shaw/Ghen).  F argues O labored but it was her useful labor that made the punchline a success.  She argues that O did not even labor to produce an idea – but that her wit and ability created the new idea (different idea) and O had no involvement in that labor.

O argues that F developed her idea from his idea and that he labored very hard to come up with the idea because he is not a comedian like F and these things come more easily to her and O should be compensated for his useful labor that allowed F to turn the punchline into such a popular item.  F counters that O had an equal opportunity to pursue the same use of the punchline and F should not be punished for her creativity and ability (much more useful than O).

Custom: Custom may be used to provide an original owner – property rights (Ghen).  O argues that it is the custom within F’s industry to attribute (which would lead to O’s compensation) the origin of a joke – when it becomes an “entire routine”.  And O argues that here, his punchline has become F’s “entire routine” therefore – per custom he gets property rights.

F argues no way, the custom is applicable only to and among stand-up comedians and we do not start applying customs intended to apply within a limited industry among other industries (See Ghen/Swift).  O argues that he knows about it and it is not a stretch to apply it in this situation.  O argues that the point of the custom is to prevent stolen ideas among the industry (comic industry) and this is the same idea that should be promoted here.

F continues to argue that we should not apply customs where we have different industries.  Customs are limited in use because they can become misapplied, misunderstood as in this situation where O is trying to turn another industries custom into his own.

Pursuit/Abandonment: F argues that O abandoned his punchline – even if we do agree that it was his original idea.  He allowed it to escape in that O did not copyright it – which serves to illustrate that he never realized what it was worth until F transformed the idea into a successful comic routine and marketing idea.  O waited 3 weeks before he made any inquiries – f is a comedian on a major network.  He never had any reason to pursue his “lost” piece of an idea that had no original value.

O argues he had no reason to believe all of the hype about the punchline was from another source other than his article.  Once he knew – because he spoke with friends – he immediately pursued F to claim his rights.  O says you can’t pursue something until you realize it is gone – and his work (all of his work) is valuable to him and his industry (Kesler).  Therefore he gets some rights to his idea or else we promote fraud.

2000 QUESTION I:  STUDENT ANSWER #3

[This is a partial answer containing only the 1st possession arguments]

Mortal Wounding:  A person who mortally wounds an animal/joke so as to maintain that control whereby possession is practically inevitable, he gets possession (Liesner).  Here, O created the joke and published it in his publication under his name.  It can be said that by publishing/attributing it to himself, and he mortally wounded the joke, thus should get it.  Anyone who read the article would know that he wrote the joke.  He maintained control by clearly putting his name on the article as opposed to telling the joke to someone at a party.  However can argue that they mortally wounded the joke b/c F was the one who used the punch line in other context thus making it popular/profitable.  F expended the labor necessary to capture the value of the joke (or a versatile punchline) and he should be rewarded (Rose, Dissent Pierson).

Perfect Net / Intent to Abandon to the World:  A person who takes reasonable precautions (does not intend to abandon to the world) to prevent escape of captured animals does not need a perfect net for them to get possession (Shaw).  Here O took reasonable precautions to label his article and should not be punished for not creating a failsafe way of maintaining control of his joke.  However F can argue that he abandoned the joke to the world by publishing it in the first place.  That by not adding a disclosure saying that O reserved all rights to the joke then (which doesn’t take much effort) then how could F know that it wasn’t abandoned.

Labor:  Cts have looked to reward those who have not expended labor (Dissent Pierson, Albers, Manning).  Here O labored to come up with the joke and labored in including it in his article.  However F can argue that the joke became popular b/c of his labor (including it in his routines and continuously reinforcing it).  Also F would argue that the true value of the joke is the conversion of the punchline into a versatile joke unto itself.  The original Florida joke is not what is valuable but rather the punchline that F made popular.  In addition O’s labor of publishing it obviously did not make the joke popular (even with the large distribution it was F’s conversion that did it).

2000 QUESTION II:  STUDENT ANSWER #1
Should animal line of cases apply? To determine whether animal line of cases should apply – need to see whether the reasons rules of animal cases made can apply to jokes, and whether sufficient factual similarities between animals and jokes to make the rules “fit”.

Value The animals all have a tangible value, value easy to determine, easily measured.  This is important b/c remedy in animal cases often monetary or return of the animal itself.  Jokes however are not tangible, the value of a joke is hard to measure.  What’s the value of a laugh?  What if you don’t like the joke?  Does it lose value?  What about a joke like this one, which is tuned into current events – will it be valuable next week?  More or less valuable?  Value can depend on distribution, circulation.  This is not true of an animal.  Joke’s value in our case was bound to the value of a T-shirt – how much was the joke itself worth?  Joke’s value very difficult to measure and would be hard to give a vlaue as was done in animal cases.  That’s not to say they are valueless - but not all the same value – each fox or whale’s value more or less the same – but is each joke’s?  No – too distinct/different by individual “animal” or subject,

Escape: Animals can physically escape as owner’s confinement of it.  It may / may not return to it’s natural liberty after that.  Jokes must escape to have value.  They are told to others in print or oral, it is in their nature.  It is essential to a joke’s existence to escape – but not necessarily to an animal’s.  Many of the animal cases were based on an owner’s property right which he lost if the animal escaped and found natural liberty.  We can’t measure a joke in the same way.  It is its nature to escape and its natural liberty can be to be spread from one person to another creating laughter and humor.  To apply the animal cases to a joke would require that the owners maintain control of the joke to keep property rights – but this is inconsistent with a joke’s life – for a joke to exist at all, it must have escaped to another person.  Applying the animal escape rules to a joke – because of its very nature is not a good tool.  Rather the animal rules are not a good tool to use on jokes.

Nature: Animals are alive, they are objects, living, breathing creatures.  Jokes are thoughts, an abstract, an idea.  The very nature/basic characteristics of the 2 subjects are very different.  The animal rules take physical characteristics/actions such as marking, taming, domestication, control, abandonment, pursuit into consideration when determining which rule to apply.  These factors are not easily applied to ideas.

On the other hand, there are methods available to mark ideas such as jokes – copyrights, patents, etc., if these other tools can be used with jokes, markings can be applied.  Control, abandonment and pursuit may also be applied to jokes if sufficient markings or ownership communication tools are available and they are as discussed.  Taming and domestication of jokes a stretch unless it means that they must remain “politically correct”.  Animal cases (AC) grant property rights entirely to either owner or finder.  These rules do not divide the rights up and do not give an interest to owner or finder.  They are “all or nothing” rules.

The reasoning behind much of the animal cases was to reward useful labor.  In the animal cases this could reward an original owner who expended a lot of effort / labor in capturing/controlling/feeding/taming animal.  It also rewarded “good” finders when faced with “bad” owners (those who did not sufficiently care or maintain their property).  

This reasoning would not easily fit to jokes.  Although the creation of a joke is useful labor it is also useful labor to continue to tell that joke – to publicize it.  The initial labor of creation may not give the joke as much value as if it is told to 100’s of people.  Jay Leno adds more value to a joke than the guy who writes it – and I think he gets paid more too!

Alternatives: Alternative rules to apply to jokes should take into consideration the distinct nature of joke and methods that add value to it.

Registry: Such as copyright – pay original owner/author, yet allow the “teller” to use, put on T-shirts, etc… at a profit too.  Compensates both original owner/author and the “finder”.

Quoting/Crediting Author: Rules allowing use of jokes by quoting author or giving him credit for writing joke – may also compensate. 

But jokes are a very difficult thing to police – and I don’t believe we will find an effective method b/c they must be spread out to live, and to be funny.  A joke written down in a book without making anyone laugh serves no purpose.  And a purpose of the animal cases were to control the property ownership rights – perhaps the purpose should not even be applied to a joke.  I don’t think they should be.

2000 QUESTION II:  STUDENT ANSWER #2
Facts

Short Useful Life: Animals and jokes (j’s) both have short life.  Fact is important b/c if value not used then can be wasted.  Some jokes could, however, lie dormant for years and be revived.  Animals generally cannot.  J in fact pattern could not be revived as based on current event.  However, useful llife at current event j’s not even many weeks usually where some animals live years.  Similarity is too uncertain and complicated so I would not apply animals cases b/c may not resolve issue in best manner given short time fram.

Value: Value of J since short lived is different from value of most animals whose value at least lasts more than a few weeks or months.  B/c value of J so short lived must be put to use immediately in order to preserve usefulness.  Although animal value can be wasted in some circumstances if not used immediately, if look at byproducts (food, clothing, oil) these may last longer than election (maybe!) so not as important to put to use as fast as byproducts of J (t-shirts, bumper stickers).

Ability to Escape: Although both animals and J’s can escape similarity ends there.  Animals generally only “recaptured” by 1 F.  Jokes repeated by many.  Cannot allocate who should get rights when several million comedian want-a-be’s repeat the joke and is it just to only go after F who makes money off J and not F who repeats for personal pleasure or entertainment of others without monetary reward?

Doctrines/Policies

Marking: Can apply but is a stretch.  Does printing a J explicitly communicate ownership?  Now when people forward emails and alter to remove headers and footers or when reporters print anonymous quotes, would have to apply reasonable person test.  May be surprised at what reasonable person thinks is communicated by printing.  Ex. Friends episode where 2 actors fighting over who made up joke and turns out neither did, they heard it elsewhere but made money by submitting it for printing.  Makes these two test difficult to meet.

Certainty: Animals cases do not promote certainty.  Not sure if originally had claim and unable to distinguish when escaped.  Certainty promotes efficiency of judicial resources and prevents quarrels.

Labor: Labor tilts in favor of FY since used J to produce most value.  Do we want to promote behavior of stealing others’ materials w/o compensation?  Not the kind of behavior typically viewed as ethical.

Natural Liberty: Hard to apply to J’s.  Could be argued that a J is not in its natural habitat unless being spoken and laughed at.  If this is the case, no one would every own.

Anim. Rever.: Doesn’t apply since J has no intent to return to OO.

Abandonment: If go w/ theory that J abandoned by writing down where others can find and use then causes large controversy.  Could I repeat Mark Twain as my own b/c he abandoned by writing down?  Hard to stretch this argument (Just b/c hard to apply doesn’t mean shouldn’t use but when defeats purpose by rewarding ppty to undeserving or thiefs may need to reconsider application of rule).

Time / Distance: B/c of short useful life of J hard to apply time/distance since generally dies within a few weeks or months especially if related to current event.

Alternatives

Finder’s Keepers: Does not reward OO for creativity/labor in developing J.  Could result in plagarism as discussed.  But would promote certainty.

Registry: Systems are expensive to create and not often used for items of little value.  Most J’s not items of high value and since short lived, delay to register could exceed life expectancy.

Salvage: F has to pay OO for right to use.  Similar to music industry.  Means F can profit and so can OO even if did not put J to most efficient use.  But prevents uncertainty – F doesn’t feel like he is stealing if paying for rights and OO knows due a fee for use.

Overall, I would say salvage probably promotes best use, efficiency, certainty and prevents theft.  Animals cases stretch limits too far and may result in unethical behavior.  I would not use animals cases.

2001 Question I: Professor’s Comments

Overview:  This proved to be a difficult problem to organize. Each of the characters’ claims to the baseball was very different from that of the others.  Thus, choosing one legal rule and applying it to all three characters in one paragraph often proved confusing to you and to me.  Generally, the most successful answers took up the parties’ claims one at a time or discussed the problem chronologically.  With the advantages of time and your answers, I was able to develop the following flow chart, which may help clarify the structure of the problem for you. I discuss the questions in the chart in numerical order below.

(1) Should court treat custom as law?(YES((2) Who wins under custom?((Likely A)
(  NO (
(3) Did M ever gain possession?(YES( (4) Did M lose possession via escape cases?
        (  NO (

         (  YES (

         (  NO (
 (5) Did C ever gain possession? 

         (M wins)

(  NO (
                     (  YES (
(A wins)                       (Likely C) 

(1) Should Court Treat Custom as Law?  This was a difficult issue worthy of extended discussion.


(a) Concerns (from whaling cases) applicable to all baseball games:  


i) impact on outsiders:  with thousands of people at games, likely that some will be unaware of custom and will be surprised.  On the other hand, custom is limited to ballparks where people might expect the teams to set the rules and the custom is unlikely to have any spillover effects on other common law issues.



ii) certainty of outcome:  probably strongest argument for custom is that it provides a clear act readily understandable by relevant audience (security guards etc.) and that common law focus on control will be very hard to apply if a lot of fans competing for baseball.


iii) support for industry:  unlike the custom in Ghen, this does not seem necessary to keep professional baseball alive as an industry.  Likelihood of any fan getting baseball is so small, it’s hard to believe that custom would greatly affect fans’ decision to attend games.  People go to see the record broken, not with any great hope that they will be the one fan in thousands who gets the ball.



iv) reasonableness:  The weakness of the custom as stated is it does nothing to discourage acts like A’s that look like theft.  Indeed, the custom would seem to encourage fans to jostle one another or even commit acts of violence to prevent competitors from lifting the ball overhead.  This looks precisely like the sort of custom disfavored in Bartlett.



v) overall: My instinct is the applicability of the custom would turn on whether a court believed the benefits of certainty to outweigh the risks of bad behavior by fans, which in turn would depend on the court’s belioef about how likely fans are to engage in theft or assault to obtain the baseball.  Because so many balls go into the stands, a court might decide that certainty is more important. 


(b) Concerns particular to this baseball game: 



i) valuable ball:  A court might consider refusing to apply the custom in cases with especially valuable baseballs because of a higher likelihood of bad behavior during the chase and because of the greater unfairness if a person unaware of the custom loses out because of this unfamiliarity.



ii) cameras & certainty: A court might also hesitate to apply the custom when the extra TV cameras are able to provide a high degree of certainty.  That would  weaken the certainty rationale for using the custom.
(2) Who Wins Under Custom?  When I wrote the problem, I intended it to be absolutely clear that A would get the ball under the custom.  I am still sure that A has by far the strongest case under the custom; she was the only one to hold the ball over her head and the security personnel treated her as the owner.  However, some of your answers convinced me that some argument by M and even C is possible.


(a) M’s claim under custom:  As stated, the custom awards the baseball to the fan “who first has sufficient control over the ball to hold it up in one hand over his or her head.”  as some of you fine aspiring lawyers noted, literally this just means you have to have some minimum level of control over the ball, not that you actually have to lift the ball overhead.  That is, a fan like M could claim, “Although I never raised the ball over my head, I had enough control to be able to do so, which is all that the custom demands.” In addition, M might argue that it would be bad policy to interpret the custom in a way that punishes someone who had control of the baseball when a third party interferes.   


On the other hand, the likely purpose of the custom is to make it easy for security guards to identify winner.  Thus, maybe important to require the fan to hold up the baseball.  In addition, jostling for ball is part of game and so maybe sensible to interpret custom to mean fan must keep control despite other fans scrambling for the baseball.


(b) C’s claim under custom:  Like M, C can argue he had “sufficient control” when the ball was in his knapsack.  He would have been able to comply with the rest of the custom when he returned to his seat if A hadn’t intervened.  Moreover, C could argue that the custom was probably never intended to reward someone for removing the baseball from within someone else’s container.  Where the only limit on C’s control was a knowing theft, the custom shouldn’t be read to protect A.  A can argue that she wasn’t stealing because she was aware of the custom and knew the ball was still unclaimed so long as nobody had held it up yet.

(3) Did M Ever Gain Possession? Most of you included some pretty good two-sided discussion of this issue, addressing whether M had control of the baseball, “mortally wounded” it by stopping its flight, and whether escape had become “practically inevitable” before M was bumped.  The answer probably turns on (i) whether you believe one second is simply too quick to count for anything and (ii) whether you think that a fan ought to be prepared for being jarred by a competing fan.  A few strong answers considered the possibility that M was simply a bad athlete and dropped the ball in a situation where others would have held on.  

(4) Did M Lose Possession Via Escape Cases?  Assuming that M ever gained possession, I think a court is pretty unlikely to find that he lost it again.  To say the baseball “escaped” would be exactly the sort of unacceptably fast loss of rights by the owner that the courts explicitly rejected in Manning and Kesler and Bartlett.  The ball got away from him because of acts of a third party.  The time and distance involved are both shorter than in any case you read.  M probably pursued his claim as quickly as could be expected under the circumstances.  A probably saw him catch the ball, because she (most likely) was watching it fly into the stands.  I have trouble imagining a policy that would support him losing property rights because he was bumped and the ball flew a few yards away.


The strongest arguments for escape are that the baseball regained natural liberty by reverting to a bouncing uncontrolled state; that C and A may have been unaware that M had a legitimate claim because events occurred so quickly and M never followed custom; and that M was a sufficiently careless “owner” that we might not want to protect his interests.  However, I think the escape portion of the case is very like Kesler: wild b-ball gets away and runs onto private property (knapsack) and is “killed” (held up in the air) by a third party; owner is in immediate pursuit and reaches the scene a very short time after the “killing.” Thus, I think a court relying on Kesler would not find an escape.


Several of you made a couple of arguments that I did not find persuasive.  First, some students argued that M abandoned the baseball by failing to pursue diligently enough.  However, the cases do not seem to require that you be no more than five steps behind the animal.  For example, in Manning there is no evidence the plaintiff ran around the neighborhood chasing the poor bird.  Moreover, the events in question probably took less than a minute from beginnng to end.  M then goes down and claims the baseball.  I have trouble imagining he could have been much more diligent without being an X-Man.


Second, many of you suggested that the time and distance were sufficiently great that M was unlikely to have been able to catch up with the ball, so he should lose possession.  I don’t understand this.  The time and distance here are significantly shorter than in any case we read.  In addition, the cases don’t say you lose the animal if you can’t catch it.  Manning and Albers implicitly hold to the contrary.  It seems unlikely that a court that believed the baseball belonged to Matthew in the first instance would take it away from him when it remained within visual and shouting distance and where he claimed it about as soon as reasonably could.

 (5) Did C Ever Gain Possession?

(a) Knapsack as Trap: Control-based Arguments:  Most of you saw the possibility that the knapsack could operate as a trap and applied the relevant tests from Shaw.  A few of you noted that the knapsack might be equated to the sunken boat hypothetical in that other people would not necessarily view the knapsack as a baseball trap.  On the other hand, unlike the sunken boat at the bottom of the lake, the knapsack would be viewed by most people as staking claims to ownership to all the goods inside it.


(b) Analogy to Ratione Soli: Another way to view C’s claim is that, under the doctrine of ratione soli, once the “wild” ball enters his own property, he owns it unless it leaves on its own.  He has a kind of 2-level ownership argument: he owns the knapsack, which is perched on a seat he has rented for the game.  

(c) C’s Intent: Most of you seemed very uncomfortable giving Chris possession when he probably did not intend to use the backpack as a trap and was unaware of the ball’s entry. However, in Shaw and similar situations, net-owners are often unaware of the animals they are trapping until they check the traps much later.  And if a fox wandered onto C’s land and fell in a well, C would certainly own the fox even if he hadn’t intended to use the well as a trap and even if he were unaware of its presence for some time.  If you want to argue that his awareness or intent should matter, you need to explain why and/or provide relevant authority.  

Common Problems: 

(1) Comparisons v. Sequence: The cases we read are generally evaluated property rights sequentially rather than comparatively.  In other words, the courts first asked whether the first person who came in contact with the animal had done enough to acquire ownership.  If the answer was yes, the first person was awarded property rights.  If the answer was no, the courts turned to the next person in contact.  The courts did not ever explicitly compare the actions of the first and second parties to determine which was more worthy.  E.g., in Pierson, Post loses because he himself had not done enough to create a legal claim, not because Pierson did more work (Pierson probably didn’t).  

Thus, for this problem, you needed to first ask whether M met the standards, then whether C did.  If A has rights, it will not be because she had more control or did more useful labor.  Rather, it will either be because of the custom or because the court rules that both the claims of C and M  are insufficient.  However, many of you repeatedly compared the activities of the three claimants.  That kind of analysis misses the importance of sequencing.  When scoring this question, all else being roughly equal, I gave an extra point or two to students that sequenced their analysis.  

A few of you suggested that the team was the original owner and treated the whole problem as an escape case.  This was problematic because the team hasn’t made a claim here.  Indeed, this is one of those rare situations in which the team is actually abandoning balls hit into the stadium.  Thus, they arrive in the stands unwound like the animals in Pierson and Liesner. 

(2) One-sided Analysis: Quite a few of you decided which of the three characters should win and provided almost no arguments for the others.  Even more of you provided some arguments for at least two characters, but never on any one issue.  In other words, you argued that M wins under mortal wounding, but C wins under the Shaw test or that marking favored M while natural liberty favored A & C.  Exams that did not demonstrate the ability to select and work with highly contested issues in general did not receive scores above a C+.   

(3) Conclusory Assertions:  These are points you make that essentially consist of announcements that a legal test is met.  This was a particular problem with the some of the common phrases from the animals cases.  You said things like, “M had sufficient control of the ball because he deprived it of natural liberty.” Or, The baseball had returned to natural liberty because it was following the bent of its inclination.”  These statements can be made useful simply by defending them more.  You especially need to explain how the metaphors apply to the new subject matter.  E.g., 

“Natural liberty” for a baseball that came flying into the stands might mean that it continues to bounce around without being under the control of any human being.  This arguably is continuing the “natural inclination” toward continued movement the ball had when it arrived in the stands.

(4) Cabbage (Correct but Inefficient Arguments):  This is my term for extensive arguments made to support points that are either unlikely to be controverted or are not important to the analysis.  For Q1, common detours of this type included:

· Arguing at great length that A met the first possession tests.  Assuming the ball is unowned when she gets to it, she clearly meets them.  M and C will not contest that she meets the test but will instead claim that the tests don’t apply to animals/baseballs with a prior owner.

· Arguing about whether, if C had possession of the baseball, he lost it through escape.  A judge might decide that C has not done enough to get it in the first place.  However, if the judge holds that C has possession, the judge is simply not going to find that being pulled out of a knapsack by a third party constitutes escape as opposed to theft. To quote the play I am currently directing, “Stealing my shit from me don’t make it yrs; makes it stolen!”

· Making separate 1st possession arguments regarding M using several tests (control, practically inevitable, mortal wounding) but essentially repeating the same points in two or three different ways.

(5) Confusing First Possession and Escape Issues:  Some of you had trouble distinguishing when and how certain tests should be used.  The analysis for first possession is largely different from the analysis for escape and they need to be kept distinct.  Collectively, you had particular problems with “pursuit” and “natural liberty,” which appear in both sets of cases.  For example, pursuit is a helpful fact for the original owner in cases like Kesler.  However, pursuit is not a requirement for first possession except (according to Liesner) to the extent that you have to continue to pursue if you have mortally wounded the animal.  For example, the net-owners in Shaw may have been sleeping blissfully the night Thomas emptied their nets.  They were not in pursuit as we normally use the term, yet they got the fish. 

(6) Confusion About the Relationship Between Customs and Law:  Some of you had difficulty dealing with the customs in the cases and the custom in the question.  You need to keep in mind that a custom exists independently of law and only becomes law if a court or legislature so decides.  Moreover, a court’s choice to adopt a custom only makes it law where the custom applies.  The customs in Swift and Ghen only apply in the relevant industries.  They do not bind other parties in other circumstances.  


In addition, a court does not have to follow the custom at issue here.  Many of you seemed to treat it as binding from the outset, rather than doing the Swift/Ghen analysis to determine whether to apply it.  This seemed to be a particular problem because the concept of “control” appears both in the custom and the cases.  Many of you assumed that the standard for “control” under the custom would be the same as the standard under Shaw.”  This may be the case, but it is not necessarily so.  You need to treat the issues as separate initially, although you can discuss whether a court should treat them similarly.

(6) Lack of Common Sense:  You can allow yourself to employ your everyday knowledge to our problems (to the extent that they don’t contradict each other).  You certainly can use common sense to draw reasonable inferences from the fact pattern.  Two examples:

Many of you said that C had effectively abandoned the backpack by leaving it on the seat to go get a drink.  In particular, you said that A would have no way of knowing whose backpack it was.  But surely if A is sitting close enough to the backpack to reach in immediately when the ball flies in, she would have been able to notice that there had been a person in the seat for earlier portions of the game.  She thus would probably have quite a good idea of whose knapsack it was.  Even if she somehow had never seen C, surely a reasonable person would suspect that the holder of the ticket was likely to be the owner of the knapsack and was almost certainly coming back pretty soon.  C’s action might be analogized to a dog owner who leaves the dog tied to a post outside a store while shopping.  In most places, people understand that the dog has not been abandoned.

Most of you spent a long time arguing that we need to reward labor here.  One of the things that distinguishes this problem from earlier ones is that the labor here is really unimportant.  Hundreds of thousands of people attend baseball games every day all summer and never get a souvenir baseball.  They will not change this behavior is they are not rewarded properly.  The fans that do catch the balls are not providing a good or service to society.  If one fan misses, another one will get the ball.  We might have a slight interest in rewarding people who bring gloves to the extent that they may make it a little less likely that other fans will get hurt by ricocheting baseballs.  But it doesn’t make sense to treat this problem as one in which the “labor” of bringing a glove to the game is of the same order of magnitude as the labor/industry supported in Albers or Ghen.

(7) Miscellaneous Points

· Collectively, you made an unusually large number of errors in reporting what the cases say.  You need to keep clear in your notes the difference between what we say about the case in class and what the case itself says. Then indicate this difference when discussing the case on an exam.  E.g., “Manning can be read to support the idea that a well-marked animal will be returned to its original owner.” v. Mullett holds that an animal that returns to natural liberty without AR no longer is the property of the original owner.”

· I did not take off points for grammar and word choice errors, but I would on a typewritten assignment.  I find particularly problematic the frequent confusion of lose and loose; its and it’s; eminent and imminent; affect and effect.

· Finally, Chris in Fact Pattern is not identified by sex.   Both the Chrises in the class were men, so you may have assumed I was referring to one of them.  However, I still found it interesting that 120 of you made Chris male and four of you made Chris female. 

2001 Question I:  Student Answer #1

[This answer includes particularly strong discussions of custom and of labor.]

A.  Possession:  

(1) 1st Possession:  1st person to have actual possession of the animal such that it has been deprived of nat. lib. has ppty. rights in the animal.  Pierson.  Here M was 1st to have poss. of the ball because it was in his glove for one sec. before it was knocked out.  OTOH Shaw says establishing and maintaining control of animal grants ppty. rights.  Here M would not have ownership because while he “established” control by catching the ball in the glove, he was unable to maintain control long enough to keep it in his control for more than a sec. because he lost control of ball @ the 1st sign of disruption (when he was hit in the arm.)  

M could try to argue that in Leisner ppty. rights go to person who pursues and mortally wounds such that actual possession is practically inevitable.  M would have to show that by holding on to ball for one sec. it was inevitable that he would hold on and capture.  This is tough argument to make since this is baseball game where typically trying to catch ball requires competing w/ several others hurling themselves @ the ball (espec. here where it’s not the avg. ball – this one is worth $250K – the tendency to hurl yourself @ $250K ball will be much higher).  Given the nature of catching fly balls in general and the particularities of this game (lots of $ so competition for ball much higher), M would be expected to better prep himself for the elements (other people knocking into him) so the fact that he caught it only long enough to hold for 1 sec. given crowded stands (crowded presumably because its record breaking game) and others trying to go for the $250K, holding ball for 1 sec. not enough to win “inevitable capture” argument from Leisner.  M should have been able to anticipate the bump to his arm and & been better prepped.

2.  Custom:  While custom is not automatically given the force of law, if reasonable, widely accepted, helps industry run smoothly, doesn’t interfere w/ outsiders understanding of common law might be applicable (Swift, Ghen).  There is good argument on custom alone for A.  If custom was applied:  she’s the clear “winner” & should get the ball – since she held ball in air – thus meeting requirement set forth in custom.  Question is whether custom here is reasonable, esp. given the particularities of this situation – lots of cameras to track the path.  Custom is reasonable because it provides clear sign of who gets the ball (he/she who holds up) – thus avoiding confusion and need for lengthy decision process.  W/out the custom guards would have to go through a long process of figuring out who had the ball, for how long, what caused the ball to end up where (was it bouncing around by itself, did someone in the stands knock it out of the way?).  Custom here is quick and easy way to award the ball.  

M would argue that in this particular case where the stakes are much higher (this isn’t a feel good catch – it’s a $250K ball) and since the elaborate camera set up was available, custom should not apply, lest all other factors are ignored.  A will argue that if the custom is meant to provide quick easy determination should not stray from custom because of this particular situation – that would be like making an exception in Ghen – not applying custom because finder of finback was not a part of the industry – compromising custom in Ghen could compromise industry because there is no other way to determine rights in whole but to reply on finder and enforcing custom.  A will argue that if you make exception because of all the cameras & ability to track path then everyone @ other games will want the same luxury.  Again M will say that custom is unreas. because under normal circum. if you don’t end up w/ ball you give way to custom because one day custom will work in your favor (quid pro quo –Swift).  But in this case the $250K ball is once in a lifetime and there is no evidence that M goes to baseball games all the time to make up for not getting ball this time.

B.  Escape:


Marking:  Clear mark may be enough to award ppty. rights to owner.  (Manning, Albers).  M will argue (assuming that he has possession @ one time – the one sec. hold)  that the evidence on tape showing he held ball was sufficient marking to show ownership.  It was in his glove, therefore, his until knocked out.  A will argue that the marking wasn’t sufficient because she wasn’t aware of the ball ever being in anyone’s possession (except of course for C’s backpack – but we’ll get to that later).


Nat. Lib. – if animal that achieves nat. lib. w/ no An. Rev. may go to finder (Mullett).  Because the ball was knocked out of M’s glove and started bouncing around it had achieved Nat. Lib. because the ball naturally tends to bounce unpredictably.  In this case the ball bounced off rail into sack 18 ft. away.  Since M couldn’t predict path – if he could he may have been able to retrieve then A will argue that he lost rights to the ball (even if on tape).  M could argue possession/clear mark of ownership).  The ball bounced around and landed and @ that point A will argue was still up for grabs since no one made claim for it.  A will argue that as reas. finder she determined ball was not in anyone’s possession, thus she rightfully captured the ball.


However, C will argue that the ball was no longer in Nat. Lib. since it came to rest in his bag. What is Nat. Lib.?  When ball is bouncing around?  When @ rest, but not in someone’s hand?  A will say that it was only 8 inches into sack – no one was around – given the value of the ball any reas. person would take it – she’ll argue that it’s not like she searched for the ball – it was in plain view.  C will argue that because the ball landed in his ppty. it belonged to him and by taking it, A committed trespass.  Thus the ball rightfully should belong to C.


Labor – Rewarding useful labor is often a factor applied to determine ppty. rights.  (Pierson, Albers).  M will argue that by bringing glove and preparing for the possibility – like casting trap & waiting for animal to bite – his labor should be rewarded.  He invested in trying to catch the ball and actually did (for a sec.) whereas both C and A did not do anything to catch the ball.  Since C was away he should not be rewarded because it was “luck” that got the ball to land in his bag – there is no sign that he made any attempt to try to catch ball.  A expended no labor since she reached into a bag to grab a ball that M had in his possession @ one point.  


A will counter that it’s not he who works the hardest, it’s he/she who works the smartest to get the ball.  Pierson policy is to reward useful labor not measure & compare labor of each party.  The policy is not meant to promote fairness (look @ result in Pierson – interloper gets fox even though other party had pursued & toiled).  A came through by getting the ball into her possession and maintaining control of ball long enough to hold it up.  M will argue that he had established control of ball and had to abandon by compulsion – ball was knocked out – not his fault – shouldn’t be penalized for it.  C will argue that regardless of lack of labor the ball ended up on his ppty. (the knap sack) and should rightfully go to him.

C.  Conclusion:  M’s arguments are fairly weak since he wasn’t able to keep hold of ball for more than 1 sec.  Although there’s lots @ stake here ($250K) and the cameras were able to track the ball, what it showed wasn’t so compelling for M – 1 sec. doesn’t go a long way, nor for C – if he cared about ball he probably would have been more attentive to when Stocks was up to bat given his track record & chance of homerun ball getting to the stands). 

The custom provides the strongest argument for awarding ppty. rights because it’s tough to determine when ball has escaped and reached nat. lib. when it’s bouncing or not in someone’s hands or to mark the ball as yours before it flies out.  Plus labor argument is pretty weak because trying to get ball is not entire reason for going to b-ball game it’s not like if M wasn’t rewarded for bringing glove and being prepared that it would threaten baseball industry & deter people from coming to games.  Custom is simple & easy; sends clear communication of ppty. rights (Rose) and should be applied to award Ball to A.

2001 Question I:  Student Answer #2

[This answer contains a lot of good arguments and a very strong sense of pro and con. It probably did the most thorough job in the class of exploring C’s claims.]


Did M capture the ball?  He will say that he certainly did some important labor – useful labor in that he caught the ball or it landed in his glove that he invested in for just this purpose.  But is this labor we care to reward A says who cares really whether someone is efficiently pulling balls from the sky?  Some is gonna get them no matter what.  M says that he is protecting others in the stand from dangerous balls by using his glove so that we might want to encourage like catching foxes or wolves near hen houses.  Pierson, Leisner.


M says he mortally wounded the ball – or at least trapped it.  (Pierson)  It was in N.L. in the air bouncing wildly and he stopped it and secured it – doing all the important work of capturing it. Yes, but when it was bumped that was just part of the hunt like the wind blowing your arrow or a storm releasing some fish. (Shaw).  If you had substantially controlled it so as to show you intended to keep it – even maybe for 5 seconds we would not be arguing but you had no substantial control – the ball remained F.N.  


Now C says he clearly had subst. control over the ball – it was enclosed in his backpack trap such that escape was impossible.  A says that according to Pierson such trapping must be by the labor of the catcher & since C did no labor – just pure luck that he never captured.  C says that all fans are hunters and everything that might catch a ball is a trap – and that just the way we don’t reward M’s labor that was fruitless – we do reward labor that has results.  8” into the bag and it was his – he controlled it in confines and bag showed intention to maintain that control. (Shaw).  C will say that like netowners in Shaw, he was guaranteed to be able to return to his bag and lift the bag w/ complete assurances that the ball is there and raise it over his head.  The trap was essentially perfect and does not have to be perfected against theft.  Shaw
A says C abandoned the ball.  C says that he was returning from stand and that constituted pursuit (though not giving up his argument that it was theft) he will say the ball did not escape.  Pursuit frequently acts as a leash connecting pursuer to the object especially when close in time and space (Albers, Kesler, Manning).  A says that in the context of recovering a ball at the park, a few minutes of ignoring it is in relative terms more than two years of not pursuing a sea lion. 

A says while C was gone the ball had regained N.L. A says it was doing what they normally do and that even though it doesn’t have to return to nat. habitat (Mullet) it was still in a ballpark. C says that property rules exist so that people know what to expect of each other (Demsetz).  What people come to expect is usually embodied in a clear act so that people recognize as ownership (Rose).  When this has been done – such as my having the ball still in my (admittedly open) bag – then we expect the Finder to have knowledge that it is owned.  “Look a ball inside that bag.  I think I’ll take it”  sounds worse that “Look honey I didn’t know there were elephants in Iowa – let’s take it home” (Manning, Kesler). This is hardly to be expected (Manning) – it seems to “snap your fingers” in the face of the original owner to say that this ball has sufficiently regained Nat’l Liberty.

C says that even if ball had been lost, he should regain possession bcz he could reasonably assume A.R. since he frequently left his backpack around and even if he forgot it, it would be returned to him – so would anything else that was in it.  So that the ball also had A.R. A says that A.R. for a b-ball is hard to achieve – it has to at least be able to fly around or be hit. 


A says he had not marked it yet by holding up.  That is the only clear act that you could expect anyone to recognize in this Audience (Rose). C says her labor of holding it up in the air should not override his labor of caging & taming it – (the 1st one to get it to stop flying longer than a second).

A claims that according to custom, must hold it over head to show sufficient control to do that and M & C didn’t do that.  Custom is uniquely appropriate for this case, A says, because of the tight knit community that has built up these rules over time and relied on them – they have no danger of influencing C/L (Swift, Ghen) if found to conflict w/ it so they should be recognized – even if the parties aren’t all aware of them sometimes it is appropriate to force them on outsiders to protect the custom (Ghen). But C says nothing really relies on this custom – no industry depends on it.  A says it doesn’t matter if industry depends on it or not – in this case – overall it has proved to reduce quarrels which it will in this instance.  

2001 Question I:  Student Answer #3

[Although this answer is a little disjointed in places, it contains many good ideas and ends with a nice summary of the sequence in which the issues will need to be addressed.]

M:  glove = useful labor (attempt at) b/c more likely to catch ball w/ glove on (why players use gloves).  M taking all reasonable steps to ensure he would catch – like net in Shaw b/c even though net not perfect, more likely to catch fish if using net than hand – would not be useful labor to catch fish in hand. Counter:  obviously not very useful b/c dropped it & only had it 1 sec. failed to maintain control – must do that.


Time:  M only had ball 1 sec. not long enough to have $, emotional investment in ball (Manning – bird 2 yrs/Mullett – 2 wks but $ invest.)  Makes it weaker case for M.


1st in time:  Even though M caught 1st, Pierson says pursuit not enough: need mortal wound/capture. M reminds me of hunter who shoots deer in leg/shoulder/etc. – deer can still run/move – not mortal wound / no control. However, M’s glove “captured” ball 1st – only escaped b/c someone else hit.  Like Leisner – where boys mortal shot & ( stepped in & killed – had ( not killed, boys would’ve had possession/capture. Had M not been knocked he would’ve had ball – “practically impossible” to escape from glove w/o being knocked.  Also, glove = notice/clear act M trying to catch ball (Rose).

C: natural liberty:  If animal has NL (free to follow bent of inclination) (Mullet) then F can keep.  Ball’s NL is when being thrown, tossed, sailing through air, rolling, moving – w/ no hands on it.  Here, ball was @ nat. liberty until landed in C’s sack.  It followed bent of nat. inclin. into sack  C should get. M might argue ball bouncing off railing could maybe be seen as AR b/c only way ball could have AR is if hits rail & comes back since has not volition. Very fine line between nat. lib. & AR here.

Knapsack = trap:  once ball in sack, escape “practically impossible” like fish in net.  A = thieves in Shaw b/c took ball out of C’s sack/trap.  C like net owners b/c don’t have to be there to get ownership.  When net owners not there, don’t know if fish in the net.  Just b/c don’t know, doesn’t mean fish in net don’t belong to them.  Likewise, just b/c C not aware ball in bag doesn’t mean not his.

counter:  notice problem – like example in class where use sunken boat to catch fish.  No one knows use boat for that purpose unless put up signs, etc.  Here no one knows if C is using sack as trap to catch balls b/c not usually used for that purpose.  May not want to reward C b/c not useful labor since no notice/clear act (Rose) to relevant audience (other fans) he was using sack as trap.  

custom:  may not want to reward C b/c would go against custom long estb.     Uncertainty, fighting (Ghen, Swift).  Should custom apply?  Yes b/c appropriate situation (b-ball game).  Should it be followed? Yes, because certainty; most everyone famil. A followed custom – certain she had ball when held over head. (Ghen, Swift where applies.) However, may encourage fighting that goes on @ games & deceit (like knocking out of hand) b/c know have to hold ball in hand to get it (Bartlett – Stat. of limit./fraud/deceit).  A like thieves b/c took from C’s sack.  (Shaw)  If reward A, may encourage her deceitful behavior (stealing).

However, C only had for short time b/c A “quickly” removed.  Also, ball @ top of bag – matters b/c diff. from invading/intruding by rummaging through bag.  C had no investment – emt’l/$ -- no time, labor (unlike Manning) therefore, A as finder should keep ball not marked as prior owner (arguable bag = mark of ownership).  

Conclusion: If treat as 1st possession case, will be argument over whether M or C had ball 1st (which had sufficient control – showing intent not to abandon – who “captured”, “mortally wounded”.) M has chance b/c could argue M’s glove = investment. However, C likely has most rights b/c courts concerned w/ useful labor, marking, clear notice, capture, maintaining control, mortal wound.  Bag = mortal wound; trap, control.  Going against custom ok. Pierson majority. 

If treat as escape case:  A has most rights b/c little investment by M & C; she followed custom ( certainty.  Even if treat as escape case, still going to have to argue 1st possession cases to see if M or C is OO. Then there will be dispute as to who gets if it escapes.  If M=OO, does C or A get or does M maintain?  If C=OO, M out of picture & escape dispute between C & A.

2001 Question II: Professor’s Comments

Overview:  This proved to be the most difficult question for the class.  I suspect that many of you did it last and ran out of steam; many of the answers were very short.   In addition, some of you seemed unprepared to do a Question II focused more on first possession than on escape.  Finally, I think I made the custom too appealing.  Many of you believed that the custom worked fine and had trouble seeing alternatives.  


I rewarded imaginative and  thoughtful discussion of the problem and serious attempts to address both pros and cons. Very few answers had substantial discussions of alternatives.  Those that did received extra points, but many answers that did not (including two of the student answers) received relatively high scores. The next few paragraphs contain some thoughts on specific arguments that you might have raised.

(1) Discussions of Selected Elements/Policies: 


Animus Revertendi:  It seemed pretty clear to most of you that a bouncing baseball is usually not going to return by itself to the person who dropped it.  Not only is this an easy question, it probably isn’t an important one (no case we read turns on AR; the oil & gas analogy survived without it; there are other tools that measure the owner’s labor and the likelihood that the animal will be recovered if lost). Thus, this question  wasn’t worth lots of your time.  Certainly, spending eight or nine sentences to make this point was unnecessary. 


Certainty:  Several of you argued that the animals cases should be used because they provide certainty.  This is a strange argument because they don’t.  Multi-factor analyses like those undertaken (at least implicitly) in Manning and Albers make it very hard to predict outcomes.  Even the “practically inevitable” and “nearly impossible” tests may be hard to apply sometimes.  Any certainty in this problem would come from application of the custom, but whether to use the custom in the first place is itself a hard question under the animals cases.


Control Rules: One advantage the animals cases have is that they directly address the issue of how much you have to do to lay claim to a rapidly moving object. A very useful discussion that appeared only in a few tests would have explored the utility of the rules for determining whether the hunter has gained sufficient control.  Does the two-part test from Shaw make sense here?  The practically inevitable test? The mortal wounding passage from Pierson? 


Marking:  As many of you noted, making in the Albers or Taber sense would be hard here.  The ball is moving too fast to mark easily and marks might lower the value of the ball.  However, I see at least two arguments about why that is not a huge problem.  First, there are not going to be hundreds of baseballs flying into the same area in a short period of time.  Marking is less important when the ball will stand on its own like the elephant in the cornfield.  Second, the extensive TV coverage may serve the same function as a mark, making it very easy to determine ownership if you look carefully.


Natural Liberty:  Several of you worried a lot about what this might mean for a baseball and some concluded that natural liberty for a baseball would be standing still because it has no independent volition.  That is a plausible argument, but I think less persuasive than focusing on the fact that the ball arrives in the stand moving very quickly.  It seems to me the clearest analogy is to a ball that is bouncing around out of control of any particular individual.  Thus, the ball would have been at natural liberty (at least under Mullett) from when M dropped it until it landed in C’s knapsack.

 (2) Some Interesting Alternatives:  The alternative that came up the most frequently was one in which either the team or the batter retained property rights in the baseball.  This would eliminate some of the scuffling and disputes but also remove an entertaining aspect of the game.  


Those of you who wanted the fans to keep the baseballs suggested a number of options to clarify which fan would win. One example would be to have the nearby fans vote on which claimant was most deserving.  Another would award the ball to the person who held the ticket for the seat closest to where the ball landed.  The latter would probably meet with the approval of theorists like Demsetz because it approximates a private property regime. 


Many of you did variants on the first in time rules that make up the cases and the custom.  One that seemed particularly thoughtful left the animals cases in place for first possession questions, but eliminated the escape cases.  The student argued that once the fan had acquired property rights, those rights should be as strong as those regarding watches and wallets, rather than as contingent as the rights to a sea lion.


Common Problems:
(1) Supporting Reasons:  Many of you simply listed several similarities or differences or both without trying to explain why they were relevant to the question of what rules should apply.  As I (repeatedly) noted in class, to convince a court either to use or to disregard an analogy, you need to explain why the factual similarities or differences matter.


Similarly, if your argument depends heavily on the assumption that one of the characters should win, you need to defend your choice and do so using terms other than those of the cases themselves.  I saw a fair number of statements like, “The animals cases are useful because they would award the baseball to Matthew, who in entitled to it because he deprived it of its natural liberty.”  This is essentially saying “The animals cases are useful because they would award the baseball to Matthew who should win because under the animals cases he would win.”  You have to defend your positions more thoughtfully.

(2) Focus on Escape Elements:  The problem of flying baseballs is primarily a first possession question:  what kind of actions will establish a fan’s ownership?  Like the animals in the first possession cases, the baseball arrives in the stands in motion, and has to be stopped in some fashion to become property. However, many of you primarily or exclusively discussed the escape elements rather than the first possession rules.  Papers whose major thrust was “Boy, the escape cases don’t seem to help much here,” did not receive high scores.

(3) Discussion of Custom:  It is not immediately apparent whether a discussion of the applicability of the custom belongs in Q1 or Q2.  As I indicated in class and in the comments on Assignment III, I think it makes most sense to treat the issue as part of Q1 because the animals cases themselves discuss when custom should apply as law.  What would be most appropriate for Q2 is a discussion of whether the factors announced in Swift and Ghen should be used in evaluating the custom here.  However, many answers (including one of the student answers) applied the Swift/Ghen standards in Q2, not Q1.  If you did this, I gave you credit for your discussion, but I treated it as a little helpful than if the same discussion had appeared appropriately in Q1.

(4) One-Sided Discussions:  I rewarded those answers that appeared to seriously consider both using and not using the animals cases.  Those of you who came to very firm conclusions without a lot of supporting argument did not receive good scores.  

(5) Lack of Plausible Alternatives that are Different from Animals Cases: A discussion of alternatives is most effective if your alternatives are really different from theanimals cases yet still seem plausible.  Several of you listed “first-in-time” as an alternative.  Pierson, Liesner, Swift, Ghen, and Shaw all are first-in-time cases.  You need to explain why what you intend is different than what’s already there.  On the other hand, some of you proposed things like a “first touch” rule, which clearly is different, but seems likely to be too difficult to administer to be adopted.

2001 Question II:  Student Answer #1

[This answer contains thoughtful discussion of how the analogy might play out and was the only answer to ask if the animals cases provided the right questions for determining when a custom should apply (as opposed to applying those questions to this custom)]

Nat. Liberty:  Mullett is a suff. tool to discuss when the ball escapes from the possession of one & is flying around the stands.  It is similar to foxes or other animal f.n. that “follow the bent of their nat. inclination.”  Of course the ball follows a natural (physics) inclination.   However, you can argue that a ball is never at nat. liberty when in motion b/c some force must have put it in that motion & therefore standing still is actually is nat. inclination.  In that sense the nat. lib. rule would not be effective in determining anything involving a ball bouncing around in the stands.

First Possession:  The Animal Cases 1st possession precedents (Pierson, Liesner, Shaw, etc.) are quite helpful in det. the 1st possession in a case like this.  The ball, of course, is similar to animals in that it can be held, captured, confirmed, & controlled.  Also, the ball was in a sense mortally wounded when it is stopped from the motion it previously had (similar to a animal being mortally wounded).  Also, the ball can be pursued by another (an outfielder running for it or a crazy fan reaching over the fence) & this is similar to the hunters (Pierson, Liesner) pursuing the animals.  

The 1st possession cases don’t help as much when the ball stops (like in the C’s bag, or M’s glove) b/c it can easily be returned to movement.  Animals can be killed & actually stopped (by killing them) & then it normally takes an overt act to move the dead animal.  The ball, however, can be started & stopped with relative ease & in no time at all can change hands & be passed around.  As in this case, actual possession becomes difficult to gauge using an analogy to a dead whale or fox.

Control: Shaw is a very effective way of est. control in balls hit in the stands, especially when the ball is caught in a glove or trapped in a bag.  Shaw also gives a good argument for determining if the “confiner” made a reasonable effort to maintain control of the ball.  A ball in the stands can be knocked around and change hands many times, & there are ways for the ball to escape confinement (like the fish in Shaw).  Pierson’s escape is impossible would not be beneficial b/c impossible is practically an “impossible” status to reach (Ha! Ha!).  But, Liesner helps w/ control being practically inevitable because for instance if the ball rolled under a big cooler at the concession stand, the person right there would have a solid claim that possession was inevitable.  

The control cases make it difficult to analogize w/ a ball b/c it is difficult to incorporate cases like Manning & Taber which incorporate marking & taming as evidence of control.  The ball bouncing around has little chance of being marked in a situation like this (marked by an actual person possessing it, anyway) & I don’t think most would argue the ball was suddenly trained to shout “McKenzie Duncan.”  Also, under Rose, it is difficult to make a claim that no notification/communication should show no ownership.  As in this case, there may be little time (1 sec.) to say or do anything to show your ownership, especially when the ball is knocked from you.  Under this situation, it doesn’t seem plausible to state “where’s your overt acts/communication” for a $250,000 ball that you had for 1 second & some jackass knocked out your hand.  On the contrary, the labor arguments in Rose can be used as evidence of control.  In this case, an unpredictable ball that is going all over may need a good conservative rule that simply rewards labor to the guy that worked for it & didn’t just cherry-pick it.

Custom & Usage(C/U): Custom & usage arguments, from Ghen/Swift are helpful b/c they can set precedent on when a c/u should apply.  In those cases there are pretty clear boundaries as to what is necessary to treat a c/u as a law.  Those cases make it hard to apply such a custom to a baseball game though.  So many different people w/ diff. levels of knowledge & interest in baseball & its customs attend public baseball games.  It would probably be quite easy to find people in the stands that don’t know the rules of the game much less the intricacies of the ball park customs.  The c/u cases make it clear that the custom should be taken as law only if it doesn’t effect many other people outside of that enterprise.  Well, a ballpark is not nearly as isolated as an Atlantic whaler, nor would Melville try to equate it to the waters around the Cape.  The custom cases also normally apply to set conditions where extraordinary things are not happening (Ghen hunt = normal).  When extra TV cameras are brought in & can provide a more exact means of determining ownership, a custom may have to fall to the seaside . . . oops . . . wayside.

Bad Finder:  Bad Finder cases (Manning, Albers, Taber) are good cases to help distinguish what exactly a bad finder is.  In this case the organist’s monkey & elephant in cornfield are not that helpful b/c it will probably not be that obvious – although taking out of someone’s sack is pretty obvious.  But asking what a reasonable person should or should’ve known is helpful. (If time,
I would develop this more showing you can equate the intentions of a bad finder (or the knowledge) of them to the knowledge of fans at a baseball game).

Value: the value of the ball w/ respect to the normal value has got to be an imp. factor especially in determining if you’re going to use same old custom or technology.

2001 Question II:  Student Answer #2

[Although this answer does not address as many topics as some of the other strong papers, I liked the way the student tied similarities to tasks that the animals cases are designed to do.  I also liked the extensive discussion of the danger inherent in both the custom and the animals cases and the choice of alternatives that specifically addressed this concern.]

(A) Factual Similarities:  

Movement of animals & ball – both things have their own trajectory, move from forces within driving them.  One has to expend energy to conquer, bring thing under control.  Cases acknowledge effort required to do so, and seek to reward those who accomplish the goal of either the hunt [Pierson, fox killing] or the souvenir catching.

Valuable – even if value only to one person (Manning bird), or to the industry/ economy (whaling), each animal is a distinct value-carrying thing like the ball.  Cases help decide what to do with one thing that may affect industry (whaling, like baseball enthusiasm industry-keeping people excited for game), even though it’s only one part.

Chance/luck – both require diligence to control, labor, etc. One must pay attention, invest time, effort, etc. to get item.  Cases consider this too.

(B) Should we use animals cases?:  Animals cases=good tool, and elements helpful, but don’t consider externalities (Demsetz) peculiar to this particular activity.  High likelihood of injury from people chasing balls, hurting each other, fighting to get ball and hold it up.  Animals cases seem to lead toward a first-in-time, first to do clear act wins.  But because of the environment involved (rowdy fans, beer, etc.) people may get hurt.  May inadvertently award useful labor that is harmful to others.  What if I tripped the next person in order to get the ball and hold it up?  This is a legit. concern, but may be too fearful.  Serious baseball fans are the ones who scramble and scuffle which limits the danger somewhat.  Still, some risk of injury remains non-serious baseball fans.


Custom: Using custom from animals cases acknowledges that fans of professional baseball games would be relevant audience for the clear act required by custom.  As a matter of consent, people agree to getting jostled and trampled as part of the game when a ball comes into the stands.  This could minimize some of the concerns above, since the custom would be acquiesced to by everyone.  In event of a possible home run, everyone would be aware of the risks and dangers of being at the game in the vicinity of the ball.  This may encourage people to change seats, adjust plans accordingly (don’t sit in outfield).  People who consent to the risk would sit out there in the area.  People would shift themselves in order to protect their own interest in personal safety.  Using this element of animals cases in baseball cases might be good.

Trapping: Works well if people use gloves & must catch in glove alone, but that isn’t the case here.  Many methods of trapping (here: glove, bag, hand) so difficult to use.  Traps provide notice, but variable traps like those listed above make it hard to know if person is trying to trap or not [was C trying to use the bag to catch balls in his absence?]

Mortal wounding – Worked ok if means getting ball to stop moving, but the problem is the chance or uncertainty of the behavior of the ball and other people.  It’s hard to know just what combination of forces on the ball caused it to stop or remain in a place, so hard to determine which force stopped it & substantially deprived.

(C) Alternatives:  Animals cases work well, but their shortcomings suggest alternatives.  Too many uncertainties to deal with at a game vs. hunt.  ere,Hhere, there’s a close quarters competition that animals cases may not be able to solve.

No ownership: Team/stadium owns all balls, kicks you out & makes you pay if you keep it.  Minimize some problems b/c people not willing to be ejected and fined wouldn’t chase.


Player owns: Valuable ball, so person who hits it gets back.  Variation/in conjunction with no ownership.


Consent form/special section: If you want to fight for balls, pay, sign waiver, sit in section if balls go in that section, can do whatever to get them.  If balls don’t got there and end up somewhere else, those fans turn them in.  A “pay to play” system.


Problem with all alternatives – assume that people will follow the rules.  Need guards, etc. to enforce them, have to rely on fans to be honest and abide by rules.  Who’s going to tell on other fans if ball goes into area outside of no-keep zone?

2001 Question II:  Student Answer #3

[This answer does an especially good job exploring the reasons behind the rules in the animals cases and how well they’d fit flying baseballs.  Note the number of times “b/c” (abbreviation of because) appears in the answer.

A baseball is not an animal and as a consequence, some analogies might be too far of a stretch.  However, @ the same time, some of the elements do fit in nicely.  In terms of escape, animal cases good because making the escape of an animal highly improbable can be applied to baseball through the use of tools calculated to do so (nets in Shaw, gloves here).  Such a policy is good in both cases b/c it rewards labor and not just some interloper finder, so long as the original owner took sufficient steps to prevent escape.


In terms of labor, animal cases not bad.  Although analogy can be drawn between hunters & whalers looking for animal & fans “hunting” for baseballs, talent seems to play into baseball catching much less than it does in animal cases for the simple reason that whether you catch a baseball prob. has a lot to do with the luck associated w/ where your seat is located.  Although one could argue that hunting & whaling has a certain element of luck as well, training/talent/experience seem to weigh in more heavily (eg. They might go to a certain area because they know that is where animals tend to be ( baseball game is totally arbitrary, almost as lucky as lottery).  This matters b/c rewarding labor that is actually important (for food or safety) is more important than caring about whether someone keeps a baseball that he was lucky to catch in the first place.  Also, different kinds of labor totally.  Animal cases have entire industries behind them (for the most part) and are typically what people depend on their livelihood. However, baseball games are leisure and not necessarily supported by an industry of hungry baseball catchers. This is important b/c rewarding the labor of people that do it for a living seems much more important than worrying about fans.


In terms of custom, very good b/c they both establish/recognize a certain way of doing something and this can lead to less resource-wasting conflict according to Rose.  However, baseball games might not be as good as whale cases if no one (or few) actually know about the custom (in whale cases – Swift – court recognized that custom was well known, which is important b/c otherwise, it makes little sense to consider custom if people do not adhere to it for lack of knowledge that it exists)  So, if custom was just introduced, animal cases would not be as useful a tool b/c not enough people would know about it to make it useful to consider/apply/enforce the custom.


In terms of animus revertendi (Manning, Mullett), AC (anim. cases) not so good b/c baseballs are not alive and cannot possibly return to original owner.  This was important in AC to reinforce property rights of original owner (O.O.)  Here, it does little good and would be a BIG stretch to apply.


In terms of intent to abandon/pursuit after escape, AC good and important b/c these help tremendously in establishing a strong sense of the owner making every attempt within his power to retain rights to his property.  In AC, these were used to demonstrate that O.O. had a stronger case at having property returned as opposed to an owner who abandoned prop. (either intentionally or negligently) and did not make any after the fact pursuit efforts.  This mattered b/c it is much better to reward someone who had no intention of abandoning and actually pursued; the opposite type of owner would not really be the kind we want to protect because that would create a disincentive to safeguard/ care for your property ( same in/with baseball game ( if catcher in stands does not intend to abandon and pursues, he should get b.b. back to reward his efforts (labor); if not, shouldn’t be rewarded for being careless or indifferent or disinterested.


In terms of markings, AC not so good b/c it is hard to mark a baseball after simply having caught it with your glove (although I suppose you could have a MARKS-A-LOT in your non-catching hand and quickly scribble something on it, BUT this would diminish the value of the b-ball and is not desirable). In AC, animals were usually marked or, at least, the finder had some way of knowing/reason to believe that the animal was owned and this was important because it served as a signal (Rose ( less resource wasting conflict when things are owned/clearly marked).  Although such a system would help the b.b. situation, applying the AC ‘marking’ is complicated b/c, again, not only does catching the b.b. not leave a mark automatically (in AC, something was usually there upon catch; blood, anchor, bullet hole...) but it would be impractical and undesirable to force b.b. catchers to do so (lowers value of b.b.).


In terms of nat. liberty. and follow bent of nat. inclin. (Mullett), AC not so good on “follow bent of nat. inclin.” b/c b.b. cannot possibly do so (not alive) but decent from perspective of nat. liberty b/c that element is applicable to almost anything that gets far enough away from original owner as to constitute a loss of prop rights.  In AC, it was used to evaluate whether animals had gotten far enough away to constitute having been “free” to follow their own will (at which point no longer = anyone’s property).  Here, it is unclear if anywhere in the stadium can even be considered nat. lib. b/c someone will always have a claim on b.b. (or be able to simply pick it up) therefore it seems very difficult to establish a similar system with a b.b. that at least while in the stadium, cannot have possibly regained nat. lib. because it is still “trapped” by the people & the concrete – but it might be a useful consideration for determining how far the b.b. went from O.O. (create a fictive sort of nat. lib. ignoring the fact that a b.b. cannot literally attain it). This would be helpful in determining whether b.b. got far enough away from O.O. as for him to have lost prop. rights.

2003 Question I:  Professor’s Comments

Overview:  This year’s Question I was designed to be only an escape question.  ABC had exclusive control of the virus in the lab for 12 years; under all the cases we read, this constitutes sufficient possession to create initial ownership, at least of the viruses it has in the lab.  When it injects the virus, it might lose ownership, but the injections do not have the effect of undermining the original ownership.  I gave credit for some correct discussion of the first possession cases and penalized students who argued strenuously that ABC never had ownership in the first instance.  


I deliberately did not include any industry custom in the problem.  Many of you assumed without analysis that the non-transfer agreement (NTA) was a custom. Although use by two companies for a short time hardly constitutes a custom of the kind at issue in Swift and Ghen, I gave you some credit for this type of discussion.  Some of you made up customs not mentioned in the problem and received little or no credit for doing so.


The three-party structure raised interesting problems in advocacy.  Because GHI was in an intermediate position, it needed to make a very careful set of legal arguments.  If it strongly argued against ABC that you could lose property rights by simply injecting the virus in humans, it would lose to DEF.  On the other hand, if it strongly argued that the injector retained rights no matter what, it would lose to ABC.  

Basically, GHI had to argue that the injector had property rights strong enough so that it could prevent people from intentionally taking the virus from a person who had signed the NTA but that it would lose property rights if the virus was transferred by accident.  You could support this distinction by arguing that we don’t like to reward knowing finders, Albers; Bartlett, but if ABC lost control so thoroughly that the virus ended up in someone’s body without their permission, that person should get rights under, e.g., a ratione soli theory.  You also could analogize the injections and NTAs to storing the virus in an imperfect net; if they escaped on their own, property rights ceased but if they remained in the original injectee, it would be larceny to deliberately remove them.  Only about a third of you saw that GHI was boxed into this type of permission.  

Key Arguments: Four areas I think were particularly important to cover were:

Marking/Finder’s Knowledge:  The virus is presumably identifiable to an expert as in White, and the symptoms might make it identifiable to a layperson, although they are consistent with other causes. KK was in the industry, so she should have known of ABC’s prior claim.  SS, like the finder in Ghen might have known.  However, the virus can pass to another person without that person’s knowledge, so the mark may be insufficient.  

Natural Liberty:  The good answers discussed whether release of the virus into any human was natural liberty, whether it had to return to a monkey, and whether attempts to pursue or monitor through NTAs might mean, as in Kesler, that the virus hadn’t achieved natural liberty.

Protection of Industry:  ABC will argue that if you don’t protect its interests, companies will not undertake the significant investment needed to ensure that medically useful viruses are safe.  DEF can argue, e.g., that ABC undertook the investment at its own risk, presumably aware that no patent or copyright was available and that ABC shouldn’t be rewarded unless it can do a better job of ensuring control of the virus and safety of the public.

Did Everything Possible/Abandonment by Compulsion:  ABC should argue that, like the whalers in Taber and Ghen, it did the best it could under the circumstances by publicizing its connection to the virus and using the NTA’s.  DEF will obviously argue that something more is necessary.

Common Concerns:


Legal Issues:

· No escape case we read compares the labor of the original owner to that of the finder.

· Although it is sensible to be concerned about an owner having a monopoly and therefore overcharging customers, the animals cases nowhere mention or even hint at this concern.

· When you cite two cases for the same proposition, you need to make sure they say the same thing.  E.g., White and Hammonds reach opposite results regarding similar facts.  Albers and Kesler reach the same result using different analyses. 

· A number of you said that GHI/DEF could not win because they were interlopers, but the interloper in Pierson did win.

· Visible marks are not necessary to create or retain ownership.  Oil and gas do not have such marks nor do other common forms of property like songs.


Logic & Common Sense:  You can allow yourself to employ your everyday knowledge to our problems (to the extent that they don’t contradict each other).  You certainly can use common sense to draw reasonable inferences from the fact pattern. For example, a court is likely to treat the 12 years of testing by ABC as significantly greater labor than that performed by either of the others.  DEF and GHI would not be allowed to market the virus absent this testing and FDA approval.


Exam Strategy & Technique



Failing to Provide Arguments for all Parties: Quite a few of you decided which of the three companies should win (usually ABC) and provided almost no arguments for the others.  Similarly, many of you did not discuss DEF at all.  Although the question asked if ABC or GHI could get injunctions, in order to answer the question, at least with reference to GHI, you needed to discuss DEF’s rights as well.  



Conclusory Assertions:  These are points you make that essentially consist of announcements that a legal test is met.  This was a particular problem with the some of the common phrases from the animals cases.  You said things like, “ABC mortally wounded the virus” or that “The virus had returned to natural liberty because it was following the bent of its inclination.”  These statements can be made useful simply by defending them more.  You especially need to explain how the metaphors apply to the new subject matter.  


Confusing First Possession and Escape Issues:  Some of you had trouble distinguishing when and how certain tests should be used.  The analysis for first possession is largely different from the analysis for escape and they need to be kept distinct.  
Collectively, you had particular problems with “pursuit” and “natural liberty,” which appear in both sets of cases.  For example, pursuit is a helpful fact for the original owner in cases like Kesler.  However, pursuit is not a requirement for first possession except (according to Liesner) to the extent that you have to continue to pursue if you have mortally wounded the animal.  For example, the net-owners in Shaw may have been sleeping blissfully the night Thomas emptied their nets.  They were not in pursuit as we normally use the term, yet they got the fish. 


In addition, it cannot be true that if escape is possible the first owner automatically loses.  The original owners won most of the escape cases, despite allowing the animal to escape.


Troubling Health Issue:  The problem says that the virus is transmitted among humans in a way identical to HIV.  Although detailed knowledge of HIV transmission was not necessary to understand the problem, I assumed that most of you would be familiar with the necessary information.  I found it very troubling that many of you argued that it was unreasonable to expect people carrying the virus to refrain from engaging in unprotected sex for four months in order to avoid accidentally killing their partners.  Many sexually active people have managed to do without unprotected sex for the 20 years or so since the HIV virus was isolated.  I’m not sure whether your argument reflects your own practices or simply great pessimism about human nature, but if it’s the former, I’d spend some time thinking about what you are risking.

2003 Question 1:  Student Answer #1:  This answer does a fine job doing two-sided analysis on all of what I identified as the major issues and sees the argument GHI needs to make to succeed, although it makes some arguments on behalf of both DEF and GHI that really should be made only by DEF.  It does a nice job making policy arguments to try to resolve contested issues and to resolve the problem as a whole. It is also particularly careful stating rules and using cases precisely.

Natural Liberty: ( Mullett + Albers/ Blackstone, Kesler).  Rule if regain NL then F gets unless AR (Mullett + Albers/Black). NL= ability to follow bent of own inclination ( Mullett /Black). OO actions can limit regaining of NL (Kesler). Virus here regain NL when free to spread. KK: virus spread to her (regained NL. SS concurs. virus in friends. OO even if, actions limited NL (Kesler). Contract acted as attempt to confine-escape practically impossible (Shaw). Industry "animals" that escape, go back to owner (Albers). KK: diff between me and SS. SS "opened cage" then took. I found. OO: similar to Albers; Kesler where foxes escaped, OO still got back. 

Animus Revertendi: (Mullett Albers):  Rule: if escapes w/ AR then OO gets. Def: custom of returning (Mullett/Black). Albers says Manning suggest that one return = AR. AR here would be custom of returning to host body or orig. virus cell. No dispute here. Viruses don't have AR.

NL seems possible/ likely here but OO actions prob limit. In OO's favor.

Industry/Custom/Labor: IC (Albers, Demsetz, Whaling Cases) L (Pierson, Kesler, Manning, Albers, Rose, Taber). Important to protect useful industries. Albers + Demsetz suggest awarding stonger ppty rts. due to industry. So maybe favors OO. Whaling Cases suggest enforcing usage to protect industry. Usage maybe implied here (fair business practices) ( maybe OO gets. OO diet industry important esp. for Am. Society. KK + SS: OO has monopoly ( capitalism important = better products for consumer. OO: want to reward useful labor ( Pierson, suggested by Albers + Kesler)  Useful labor was finding virus and making commercially avail. Locke says mixing one's labor w/ something gives ppty its (Rose). Useful labor annouces one's claim to ppty. KK + SS useful labor can be giving consumers options by figuring out virus and also making avail. Ind/Lab seem to be equal b/w parties, but do we want to reward short cuts? Can cripple industry if don't employ fair business practices (Ghen-fbr = usage)

Markings/ Finder's knowledge: (Taber, Albers, Ghen, Manning, Mullett, Bartlett) Cases suggest that markings allow OO to get back. Markings achieves policy of Pierson of certainty of ID- reducing of burden and quarrels important b/c gives notice to F of OO. Don't reward F w/ know. (Albers) Otherwise might be sanctioning fraud + deceit . Markings here = virus DNA = very clear.  OO virus like organ grinder's monkey/menagerie birds (Manning) or elephant in cornfield (Albers) when looking at completely healthy person's blood cells. KK + SS: virus DNA maybe not clear b/c viruses mutate. Plus natural marks here similar to incidental scars in Mullett. So maybe weaker than Taber, Albers, Ghen, + Manning w/ man made marks. OO's position weak- maybe could have put "dye-marker" to make stronger marker like color coded bomb lance in Ghen. OO  even if KK + SS knew, don't reward FS w/ know (Albers). Reward may open business to fraud + deceit like usage in Bartlett. FK heavily favors OO maybe offsets arg. for "Markings". Should have policy favoring discouraging fraud + deceit. So FK weighed more heavily.
Abandoment/ Pursuit: (Mullett, Kesler, Albers, Taber, Bartlett, Ghen).  F gets if OO abandons (Mullett) want to reward cont'd & effect labor (Pierson). KK + SS both argue abandon = injecting into consumers( setting free. OO  contract shows no abandon. Even if maybe abandon by compulsion (i.e. to get to where needed) Abandon by compulsion ( abandon (suggested in Kesler, Albers, Taber, Bartlett, Ghen)

Tame/ Domestication: (Manning, Albers); OO may get back if T/D (sugg. In Manning, Albers). OO taming here= getting virus and making behave like want. Similar to bird answering to name in Manning. KK + SS not taming b/c virus already did what was desired. Test evenly split so maybe not important.

Most tests evenly split so maybe public policy wins out. Pub. Policy increase weight to FK + IND. Both work in favor of OO. At very least enjoins SS.

2003 Question 1:  Student Answer #2: This was the best of the answers that did not see the special problems of GHI.  The student did an outstanding job identifying the strongest arguments for ABC and DEF.  

Custom - Having injected pple sign "non-transfer" agreements might be construed as custom (can extend ind. custom to "commercial practice" as Llewellyn in contracts). However, even if so, might not pass Ghen/Swift tests, b/c : 

1. Effects pple outside of pharm industry- keeps lots of pple from having sex however they want 

2. Doesn't affect the entire pharm. industry - just the "skinny virus" portion 

3. Would only be known by those who sign the agreements not by those transmitted to in other forms (though can argue in today's med. research world co's keep up w/each others' practices + thus well known in industry (eg. Kerry knows it's the TV she's infected with and should know about ABC's practices)

4. Industry might suffer somewhat from competition but could also gain in development of better viruses (that won't harm skinny folk), and is not likely to disappear without (witness success of BOTOX though alternate generic injections available) as ppl. obsessed enough w/ getting skinny & generally prefer brand name to generic medicine (ppl would probably still buy viagra over a generic brand b/c so scared of mess up).  [MF: This is an example of rising expectations.]

Natural Liberty - Mullett defines national liberty a "free of all artificial restraint + free to follow the bent of its natural inclination." Viruses can be said to be at National liberty in any living being where they're free to reproduce. So injecting into someone's body would put them in National Liberty under Mullett unless could construe virus 4 month limit in body as Animus Revertendi in that they never escape for more than 4 months so they always return from nat'l liberty after 4. However this analogy to AR weak b/c the viruses aren't guaranteed to only escape for 4 months b/c they can still be transferred to others and cont. at NL there. Further, other cases not so focused on Nat'l liberty (eg. Manning, Albers, Kesler) where other concerns arise as well.

Natural Habitat -Might argue that even if we cant limit ppl's sex just b/c they've been injected (can counter its only 4 months but generally even this would be seen as depriving nat'l lib of people) virus is only indigenous to monkeys so they're not at nat'l liberty if not in monkeys (but inconsistent w/ Mullett) or if you get it you should know where it came from b/c in humans it's like an "Elephant in a cornfield in Iowa" (Albers, also see Manning). However, can argue not obvious to regular pple (like monkey in little vest + hat) that should "belong" to someone - no certainty that pple will know about it (esp if they don't watch T.V.) - or if they do where it comes from. Pple may have little concept of ownership of intangibles (witness Napster) + thus there’s no clear sign of ownership to the greater world.

Marking (Rose, Shaw)- could construe virus or symptoms as self-marking, but this unclear + we're more likely to protect clear marking (Rose, Manning, Taber). Virus + symptoms prob. also not good as marking b/c marking not done by human labor (more like scar in mullet) - what if s/o had sex w/monkey-could be plausible that s/o got it another way + then gave to Kerri or pple who gave it to Sharon. Also, there are + could be other organisms/diseases that cause weight loss. Unless can tag virus RNA itself, who knows it's really ABC's virus (+ this not clear from fact pattern).

Reasonable Finder - could still argue for ABC that GHI + DEF don’t pass muster as "reasonable finders" + note that animals cases seem to consider knowledge of finder impt. in decisions (Albers, Taber, Manning). ABC can argue that both GHI + DEF were involved in the medical field + knew or should've known where they were getting it from, which suggests weaker prop. rights ( Albers, Bartlett, Taber). ABC can argue that DEF like captain of finding ship in Taber- deliberately taking + soliciting what she knows isn't hers + GH like Bartlet + Albers finders- should/does know it’s s/o else's + irresponsible in taking anyway (Methinks this one if storngest arg. for ABC).

Reasonable Precautions to Prevent escape- Escape isn't preventable if pple don't keep the agreement even if they do, condoms can break, so signing agreements seems far from "practically impossible" standard (Liesner- for capture, Shaw)- need to make escape more difficult probable even under Shaw (don't need perfect net-but this is like a giant holey net). + Just b/c s/o can get as easily as ABC (if they're good looking or rich) doesn't fit w/Shaw b/c ABC couldn't get as easily originally. Not some will escape- seems like escape inevitable. 

Labor- big argument for ABC- abc invested much time, labor + hard earned $ into developing TV and Manning + Albers suggest especially b/c there's and industry to protect-that we are less likely to take prop. away from pple. who put a lot of energy into it + not reward pple like GHI + DEF who are trying to benefit by stealing that labor. However-question if this labor is really useful- because it may harm skinny people + have other side effects the gov't didn't catch (not unheard of- agent orange?), it's not clear that the TV/ABC labor is something we really want to protect so much.

Control- Liesner,Pierson - little or no control over TV here once injected-can only ct'l who you inject.

In sum- case stronger against DEF than GHI but possible ct will still not hold for ABC even against DEF b/c of lack of marking + control.

2003 Question II:  Professor’s Comments

Overview:  Your class collectively did an unusually good job with Question II.  Compared with past years, there was much less repetition of points that belonged in Question I and there were fewer answers that simply listed several factors and briefly noted whether they could apply or not.  As always, I rewarded thoughtful discussions of factors, similarities and differences that were tied to the ultimate question of whether to use the animals cases.  I also rewarded answers that seemed to weigh pros and cons of individual alternatives and of the question as a whole.  I also identified six differences from the animals cases that I thought were particularly significant and rewarded students who identified more of them:

· The virus has a significant health benefit, so we might want it to be more readily available than would be true if it were controlled by one company.

· The virus can cause great harm to some people so we might want to control it more than we control fishing or fox furs.

· It is impossible to use/market it and retain complete control over it.

· The life span is fixed and short.

· More than one person can possess it at the same time.

· It is not visible without a microscope.

Common Problems:  Most of the common problems resulted from insufficient discussion or defense of your key points.  For example, if your argument depends heavily on the assumption that one of the companies should win, you need to defend your choice and do so using terms other than those of the cases themselves.  


As always, many of you simply listed several similarities or differences or both without trying to explain why they were relevant to the question of what rules should apply.  As I (repeatedly) noted in class, to convince a court either to use or to disregard an analogy, you need to explain why the factual similarities or differences matter. 


Your discussions of individual elements were often quite thin.  Some of you quickly dismissed as unusable elements other students were able to apply at great length.  Some of you totally rejected the animals cases because some of the less significant elements didn’t work.  E.g., mortal wounding is not an important test here because you want the virus alive, and there are other ways to get ownership that don’t involve wounds (actual possessikon, traps, etc.).

2003 Question 2:  Student Answer #1:  I thought this answer contained an exceptionally good discussion of similarities and differences as well as solid discussions of two alternatives. The student stays focused on the bottom line and shows a very good sense of what the animals cases can do.

Factual Similarities/ Useful Legal Tests:

Not completely controllable/predictable due to organic nature.  Both the animals + the virus have potential to escape and go places where finding/controlling them is difficult.  Helpful to apply animal cases (A.C.) because those cases take into account these possibilities.  (See Shaw "Perfect net" situation + Bartlett "dragging anchor.")  Parties can only exert so much control but possibility of losing control pursuits.  A.C.  provide rules/tests that have flexibility, reasonable precautions to prevent the escape, marking, pursuit that address unpredictability + allow cts to reach conclusion despite it.

Value of animals/virus runs out fairly quickly.  Animal may decompose (whale), die (foxes), etc. + lose its value just like virus is only fuctional at stopping metabolization of fat for 4 months.  Helpful to apply animal cases which put a premium on pursuit soon after escape (Kesler, Taber).  If courts in A.C. consider pursuit important factor, as it shows O's efforts + shows fairness in that court won't just award first person to come across the property after it escapes (Manning rhetoric about wild animals and menagerie + organ grinders monkey), A.C. will help ct. get to desired outcome in hypo because will consider time, pursuit, etc. Preserves incentives of R + D and innovation.  

Both have "volition" of their own: Viruses in bodies, once "escaped" can invade cells, replicate, + pass to others just as animals can survive without human intervention by providing for themselves.  Helpful because AC place emphases on natural liberty while at the same time recognizing that animal that has "escaped" and can eat, reproduce may not be in nat'l lib if environment serves as a marking (Albers fox in CO), or other identification shows prior "possession"(irons in Swift ( assuming accept custom). Useful to apply A.C. here because takes into account virus’s ability to "escape" but don' t automatically divest O of ppty rts because consider other factors. This helps cts. get to a desired/equitable outcome + further the (policy) reasons to award O of ppty rights: encouragement/ sustenance of R+D industry.

Factual Differences/Not Useful Legal Tests
Virus has distinct medicinal use while animals don't necessarily.  Although animals have intrinsic value as food, viruses different because they have potential health benefits for a society desperately in need.  Suggest that not good to apply A.C. to hypo or similar ppty disputes because ignores this medical significance.  A.C. use of tests like taming/finder's knowledge/ etc. don't necessarily award the inventor/distributor of valuable product with huge societal ramifications.  Although Albers court takes into account importance of industry, put high premium on finder's knowledge/marking and here may not be possible to adequately mark virus or make whole world aware of ABC's ppty rts.  May not even be preferable for whole world to be aware of virus + who owns it because could lead to abuse of virus or illegal black market that would disrupt R+D incentives etc. 

Virus possession may be dangerous:  If virus gets into person with low percentage of body fat at time of infection, could be dangerous for them to lose 32 pounds.  None of the animals are dangerous to possess (assuming you know how to kill whale, shoot fox, tame canary. Ha!)  A.C. sometimes assume that cts. should award rts to those individuals that assert labor, take precautions to prevent escape, etc But what if courts want to restrict possession because virus  in wrong hands can lead to death or public nuisance.  Just because virus difficult to mark + others may be able to reduce price / make virus more readily available to public (See Rose), doesn't mean is a good idea.

Pursuit/Marking/Taming Difficult:  A.C. cases put too much emphasis on these + too hard to mark virus, or know where to find them.  Imposes unreasonable hardship + expense on R+D industry.

Alternate Tests
(1) Perhaps nobody get prop rts here but gov't gets control / property rights: upside to this is that courts won't award property rights of something that can have this large a societal impact (maybe even turn into epidemic of anorexia?) to any private party who has potential to abuse rights/ or just not control prop. well enough.  Downside: discourage innovation + incentive to medicinal research it fruits of labor get appropriated. So maybe better alternative is salvage ABC (first possessor/ discoverer) gets big cut of gov't proceeds + GHI/DEF gets smaller cuts for making virus more popular/ marketable.  Sort of a combination between salvage + total gov't regulation/ ownership. Better then A.C. because preserves R+D incentive but takes into account medicinal volume + dangerous quality.

(2) Person who makes property most valuable to society gets complete rights.  Unlike A.C., this test awards individual for degree/quantity of effective labor.  Perhaps more equitable/fair. But administrative problems: how are courts going to decide which labor "more" or "better"?  Is discovery/bottling/reproduction more worthy labor or is making substance cheaper & more readily available better.  Also, does this test suggest courts shouldn't care if proliferation of virus is unsafe - award property rights blindly to person without safety consideration?  This test isn't as good as A.C. which are more complex and taken into account lots of variables instead of just one very subjective one.  But animal cases don't account for safety very well either.  

Conclusion:  Because of unique medicinal value difficulty to mark, pursue, tame, + potential for safety problems, A.C. not good tests because don't ask the most critical question when awarding rights.

2003 Question 2:  Student Answer #2:  This answer contains smart discussions of all three approaches to Question II that we discussed and was one of a very few to have some reference to all six differences I identified as significant.

Facts:

Ferae Naturae"?- viruses like animals can reproduce + move at own volition-pple have limited control over them (clear from AIDS!- we would've done s/t about it if we could!!!). So analogy  lends itself as in Westmoreland to oil/gas.

Divisible/Indivisible- animals less divisible than virus( restrain/catch 1 animal at a time (e.g. fox) and even if a bunch of fish as in Shaw, still virus spread more easily + rapidly and once transferred somehow, can easily spread undetected (danger it will spread to millions of pple if unchecked!). Cos. more likely to be able to share/split profits + compete against each other (which may actually be beneficial to industry- compete to improve TV and make strain less harmful to skinny pple or make you lose more weight according to % of body fat) than competing hunters/finders can split value of pelt or head to mount on wall).

Innocent/Harmful- For most part AC's didn't involve the poss. of hurting others (except Kesler)- here there's potential harm greater than escaped fox getting into chicken coop, so might want to protect rights to virus less than to A carcass.

Markable- animals more easily markable than virus b/c they are not microscopic and can be changed in a way that's visible to the average person outside of the lab. Virus itself, if markable, can only be done in a way unrecognizable to most pple (against Rose req.) even experts (unless they have super microscopes which let them see RNA/DNA). + Symptoms not very effective markings b/c other things that make pple. lose weight + also its feasible that s/o got virus from other sources (monkey-sex, transfusion).

Labor- both AC's (capturing, maintaining) + ABC (developing marketing getting gov't approval-lobbyists etc...) case involve labor.

Type of Finder- can differ in AC (Kesler, Bartlett) + here as well (Joe Schmo v. Shady Sharon or geek in lab coat.)

Tests- Q's to ask

Labor- Was there labor? Was it efficient? Useful?- All excellent + pertinent q's to ask here-we probably want to award good labor here as in Pierson dissent, Rose, Albers, Manning but b/c of factual diff. of possible great harm here missing impt. aspect- AC's don’t seem to address labor that can be outright harmful (+ tends to ignore dead chickens-Albers, Kesler) in a meaningful way. Also- labor in the sense of showing the world you don’t want to abandon (Shaw, whale cases) not very useful considering markings issues discussed.

Natural Liberty-  natural liberty a difficult test to apply here if we assume it's as in Mullett- if transferred into/by living being it's automatically  in Nature/Liberty + ABC couldn't make a profit w/o releasing into Nat'l liberty (same w/all other co's that develop the virus). However, if looking at indigenous/natural habitat as factor (Kesler, Manning, Albers) then could argue that if it's in a human it's clearly like "a sea lion in millpond in Mass" and pple should know it doesn't belong. However this difficult as well given possibility of other types of virus transfer (sex, bestiality, monkey bites, etc…)

Reasonable Finder - This question is right on point in this case, which involves pple in med. field who should know + probably do that it's ABC's virus they're attempting to "catch" + develop as there own. However it might not make sense to prosecute (for stealing-these reasons, at least) a hooker who realizes that everyone he/she sleeps w/gets skinny + starts selling his/her body as a "miracle cure to obesity" (I personally don't think is an unlikely scenerio).

Time and Distance- This is a tough question to apply here because despite the four month vitality of the virus in humans, the virus is likely to be "out there" in many people at any given time, so s/o trying to get the virus from an infected or injected person would have to get it within four months of transmission (time will be inevitably short on a person by person basis) but on a larger scale will probably be able to always find an infected person to use.  Also the government shouldn't award labs trying to "steal" the virus simply because it is far away - since the virus is so mobile (put s/o w/it on a plane + they will get to Australia in 36 hours - or not much more)- this will be an interest of foreign corps + punishing local members of  industry.

Control/ Restraint- Can't control or restrain a virus like an animal or a dead whale, (especially TV because so easily transmitted) especially because the cos. are depending on other people to restrain themselves + not just on themselves to restrain an animal.  Since this involves restraining people not animals, seems like you have to at least adopt different standards or methods of control.  

Alternatives

(Gov't) Registry of people injected with vaccine so other cos. will know if it is from ABC (+ thus if they got it from s/o on registry they know its stealing) - bad option though because likely to cause major invasion of privacy issue (witness HIPA) that government not likely to go for.  

Let it be a free for all- don't award pharm. cos. who put diseases in population by giving them exclusive profits there from.  Might be better to let each co. fend for itself + thus increase competition + hopefully develop less harmful or more effective versions of TV.  Enough demand to keep all cos. busy + rich even though less than if they had exclusive rights, but monopolies are not generally seen as a  beneficial to society (Microsoft).  This will get drugs to more people + result in better ones.  

Compensation: Make cos. give comp. to people infected accidentally.  

2005 Question I:  Comments

A.  Escape:  
1.  Natural Liberty:  To make the animals cases fit most comfortably, I think you needed to view the DNA as wild-but-captive while still attached to the body it came from (like the wild foxes born in captivity in Albers and Kesler).  Thus, the escape to “natural liberty” would occur when the DNA was separated from the body, e.g., when hair is cut off or falls out (at least up until the point where the DNA is burnt up or decays to the point where it is unusable or changes form).  In this version of the analogy, BAGL deprives the DNA of natural liberty when it captures it and puts it “back to work.”  This version of the analogy is not so far-fetched if you remember that DNA’s inclination (at least in part) is to reproduce, which it cannot do without leaving the original body. 

Many students chose to focus on the “natural” more than the “liberty” and argued that the DNA was at NL while still growing in hair while attached to the person’s body and cutting the hair deprived the DNA of NL.  The problem with this version of the analogy is that NL means that nobody owns it.  It doesn’t make much sense to say the only way to achieve ownership of DNA is to separate it from its original body. 

2.  Abandonment/Pursuit:  This was the strongest element for BAGL.  If you were simply talking about hair, there would be little doubt that both C & S had abandoned.  They let the hair go and it is very difficult to believe that they had any intent to retain or retrieve it.  They could have pursued immediately and did not.  The more interesting question was whether by abandoning the hair, they also were intending to abandon rights to DNA.  There were several arguments that they were not, including

·  Most of the DNA remained in their control.

·  They had no reason to believe that their DNA could be retrieved from the hair clippings

·  S’s permission to H only included sale of 6” lengths of hair for individual wigs, not mass production

·  They pursued by making claims as soon as they were aware of the problem.  

I thought these arguments were useful, but not conclusive.  A court might find that they should’ve attempted to maintain more control of their DNA, particularly if they were at all aware of the possibility of commercial use of DNA.  Both of the first two student  answers do a nice job with this issue.

3.  Marking/Finder’s Knowledge/Reas Finder:  This was probably the strongest element for C&S, but there were interesting arguments for each side. (see nice discussions in Student answer #2 & #3).  Key discussions regarding this element might include:

· DNA is a very strong mark as it conclusively shows the identity of the prior owner.  Although it is only recognizable by an expert, only an expert would try to use the DNA.  However, the marking quality is inherent in DNA; unlike the Albers tattoo or the marks in the whaling cases, it doesn’t show that the OO intended to maintain property rights.

· You could have had a nice discussion about the relative importance of marking and abandonment:  Should a strong mark matter if circumstances suggest abandonment?

· B obviously actually knew whose DNA it was; the whole point of its marketing was tying the wigs to C & S.  Given that B knew of the prior owner, you might fairly characterize it as a bad finder.  However, unlike bad finders in Albers and whaling cases, finder here has reason to believe the hair it takes is abandoned.  While pawing through hairs in a parking lot is not particularly genteel, it hardly constitutes fraud or deceit.  The only thing that might constitute deceit would be buying hair from a solon without being clear that it was not following the usual custom.  

· Several students argued that the hair was marked by the particular styles famously worn by the celebrities.  I found this unpersuasive because these “marks” would not be apparent either in clippings or in hair regrown from the DNA.

4. Labor/Taming/Industry:  OOs in the ACs are more likely to retain ownership if they have significantly invested labor or money in the animal or if protecting their interests would help preserve an industry.  Here, S&C probably invested significantly in maintaining their hair and, more generally, in developing and maintaining their status as celebrities.  Their labor helped to create some of the value of celebrity wigs, so arguably they should be entitled to part of the return on the wigs.  BAGL could make several possible responses, including the following:

· Most of the value of the wigs comes from the DNA itself or from BAGL’s labor, so the women contributed relatively little to the final product.

· The women’s labor to create their own celebrity (including time and money spent on appearance) is sufficiently rewarded through their income and is not all that socially important anyway.  No need to create special property rules to reward them further.

Most of you spent some time discussing BAGL’s labor and helping the wig industry.  Ideally, you should note that none of the ACs explicitly discuss the importance of the finder’s labor and try to explain why it should be relevant to whether the OO loses rights.  The third student answer contains some nice discussion of labor and value.  

5.  Less Significant Factors


(a) AR:  Most of you concluded pretty quickly that this element was not met here, and it probably didn’t merit a lot of attention.  For interesting discussions of how AR might play out in this context, see the second student answer on Question I and the first student answer on Question II.  


(b) Time/Distance:  You had very little info about either time or distance, which might have suggested that they were not worth extensive discussion.  Also, where the “animal” is captured and carried off by the finder, the distance it then travels probably doesn’t matter too much.  The first student answer contains some useful discussion of time and distance in its comparisons to the other cases. 
B.  Custom


1.  Applicability:  One significant question here is whether the custom described even applies to the facts of this problem.  BAGL should argue that it does by describing the custom at a relatively high level of generality, e.g., 

· Barbers/salons are allowed to sell hair to wigmakers. (covers S)

· Barbers/salons normally get property rights in cut hair (covers both S and C)

BAGL could also argue that, given the custom, it is fair to treat getting a haircut as abandoning property rights in hair.  


However, C and S could argue that the custom doesn’t apply (or resolve this case) for several reasons:

· The custom governs property rights in hair, not DNA; BAGL shouldn’t get DNA for the price of hair.

· It’s unfair to attribute to C and S an intent to give up the right to mass-produce wigs;  even if they knew of the custom, it is only fair to assume they were permitted the creation of a single wig.

· The custom only governed hair that was 6 inches or more in length, which may not have been true here.  

Note that the description of the custom does not say that it is the exclusive way that wigmakers acquire hair.  Thus, S & C can’t really legitimately argue that BAGL violated the custom, even if it didn’t adhere to it precisely.  


2.  Use of Custom as Law:  Even if you assume that the custom would have justified BAGL getting property rights (at least from S), you need to discuss whether a court should give legal weight to the custom applying the factors discussed in Swift and Ghen  (the first student  answer has a very nice discussion). Some of the relevant factors include:



(a) Limited Scope/Outsiders:  Almost everyone gets haircuts, so lots of people outside the wig/barber industries might be affected.  However, people with very long hair may be aware of the custom.  Moreover, celebrities probably are more likely to know because they are used to worrying about people wanting pieces of them (figuratively and literally!).



(b) Protecting/Preserving Industry:  I thought this kind of argument was weak here.  The amount of money going to hairdressers has to be limited; very few people cut off 6” of hair at a time.  The wig industry is not all that important and wigmakers can purchase hair directly from the original owners and can use synthetic hair.  Even the DNA-wig industry should not be destroyed if we award exclusive property rights to C&S; BAGL could directly negotiate contracts with celebs to get access to their DNA.  



(c) Reasonableness:  This factor leaves the most room for discussion and very few of you took any time with it.  This might have been a good place to discuss Demsetz and the increase in externalities that might stem from mass-producing wigs or to discuss he importance of notice to the salon patrons.


3.  Use of Particular Customs from Cases as Precedent:  Some of you fell into the trap of treating the customs in Swift and Ghen as legal precedent that you could apply to this case.  The specific customs in those cases are “facts” rather than “law” ;  you can compare them to the custom in your problem but not apply them.  What you apply is the analysis those cases use to assess whether to employ a custom as law.  

C.  First Possession Discussions: 


1.  Generally:  S & C had actual possession of some of their DNA from the time of their birth and of the particular DNA later used by BAGL for some non-trivial amount of time (at least days).  That should have settled the first possession question without a lot of discussion.  Remember that the other tests for first possession are designed to address situations where (i) the property in question started out unowned and unpossessed; and (ii) complete bodily possession was not fully achieved before another claim arose.  Neither (i) nor (ii) is true here.  


2.  Insufficient Power & Control/Escape not Improbable:  Many of you argued that S&C never had possession of the DNA because they did not control it enough and/or because DNA escapes constantly.  As I noted in class when we started the escape cases, these tests are designed to ascertain whether someone has done enough to convert unowned objects to property.  If you used them as tests in escape cases, the original owner would always lose.


3.  Mortal Wounding:  A number of you treated this as a very important element and spent a lot of energy on it.  First of all, it really is a subset of the tests noted in #2 above; if an animal is mortally wounded and you are pursuing it, it is unlikely to escape.  Secondly, this factor doesn’t fit very well here. Most of you who addressed this argued that the hairdresser mortally wounded the hair/DNA by cutting it.  However, that would imply it was unowned until it was cut and so S&C had no claim at all, which seems unlikely.  In the alternative, since S&C were paying the hairdressers to mortally wound their hair, they themselves should then become the owners (like the ship-owners in the whaling cases).  But they obviously did not behave much like owners at that point.

E.  Other Common Substantive Problems:  

1. Hair v. DNA:  Many of you discussed property rights in hair rather than DNA.  For some elements this didn’t make too much difference, but, e.g., it made discussions of abandonment and marking much simpler than they might have been.  It also missed something about the claim here; once BAGL had extracted some DNA, it no longer needed any property rights in the hair that had once belonged to S & C.  Even a ruling that they still owned their hair clippings probably wouldn’t have helped stop the sale of the wigs, which after all contained no hair that had ever belonged to S & C. 
2. Property Claims By Salons:  Many students discussed possible claims by the salons, even though the question asked only about whether S&C had sufficient property rights to stop BAGL.  Even if you determined the salons had rights, that really would not help answer the question asked.

3. Policy Outside the ACs:   The question asks you to apply the ACs to the problem.  If you wish to make arguments from Rose or Demsetz, you should try to tie them in to the ACs in some way.  For example, suppose you want to argue that the new technology has created increased externalities and a new rule is warranted.  You could rely on Albers, which changed the rules to protect a new industry.  You also could argue that the old custom shouldn’t apply because it is no longer reasonable due to the higher externalities.   

F.  Exam Technique Issues

1. Cream v. Sable:  I rewarded answers that used the differences between the situations of the two women to make separate arguments, particularly regarding abandonment and the applicability of the custom.

2. Case Comparisons:  I rewarded students who explicitly compared the facts of the cases to the problem.  The first student  answer does this very well.  

3. Second Level Arguments:  I rewarded students who used policy arguments to resolve situations in which both sides had reasonable arguments about the applicability of a particular factor.  Both the second and third student answers frequently look at the purpose behind the factors to help resolve close questions.

4. One Side/Two Sides:  A number of students only saw arguments supporting one side of each dispute (e.g., S loses easily against B, but C wins easily).  Some slightly better answers saw arguments for both sides of each dispute, but rarely saw conflict on any one issue.  I rewarded serious efforts to find the strongest position for both sides on every major issue.
5. Precision with Cases:  Many of you cited cases for propositions they don’t support.  Most commonly, you referred to certain points as though they were made explicitly in a case (“X held … “or “Y stated…”), when in fact they were points raised in class discussion as plausible implicit readings of a case.  For example, if you want to cite Mullett for marking, you should try to make clear that you know that the case never explicitly discusses the relative weakness of the scars as a mark or even mentions marking at all. 
6.  Unapplied Statements of Law:  Some students had a relatively high raw score on this question that did not translate into a strong grade.  Often, that pattern occurred where the student laid out the relevant legal principles at great length but spent very little time applying the principles to the problem. While it can be useful to thoroughly describe what the cases have said about marking, if your layout of the law lasts 15 lines and your application to the problem lasts three lines, you are not going to do very well.  
7. Organization/Repetition:  Discussion of some escape factors almost inevitably will overlap with one or more of the others (e.g., marking and reasonable finder; abandonment and pursuit).  You should try to organize your answer so you don’t repeat the same points under different headings (cross-reference instead).  I tried very hard not to give credit for this kind of repetition.
2005 Question I:  Student Answer #1: I thought this was the best overall answer.  It registered 126 checks (the second highest total in the class) and included two-sided solid discussions of seven different important elements/factors, with especially fine discussions of custom and abandonment.  The student chose to structure most of the discussion by going case by case (rather than factor by factor), which proved to be very effective and led to some very thoughtful comparisons with the cases.    

Custom: Should the hair be free? Swift provides several questions as guidance for when using custom as the law is appropriate:

· Is the industry affected limited? The industry would be that of barbershops and salons. This industry is large across the country and varies by region. In addition, many differences in custom/activities of a barbershop versus a beauty salon, e.g. whether the place caters to cheap cuts for men, or expensive cuts for everyone, and different patterns of business that prevail. Given the wide range in this industry, it seems that many people who do not necessarily keep in touch with one another would be affected if the custom applied broadly to this industry.

· Are there lots of outside players involved (who wouldn’t know the custom)?  Not necessarily lots of outside payers. Barbers and hairstylists are a limited group. But who are all players? Fact pattern shows that outside groups are getting involved – BAGL & lots of wigmakers as well. Also, given the diversity mentioned above, potential for a lot of outside players to be involved because it’s easy to get access to someone’s hair or DNA in general because of the many ways it leaves the body and the many ways hair can be disposed of -- many people can come into contact with it who might not know the custom.

· Does the custom prevail? Does the custom prevail WHERE? Apparently, the custom prevails nationally, but there must be some disagreement about the custom if elite LA stores are trying to get out of liability. Maybe the custom prevails generally, but not clear that the custom is strong where it matters in this case -- LA.

· How long has it prevailed? Not clear, but it looks like in general it has prevailed a long time, though different market in question, narrow LA market.

· Do the parties involved know it?  Not clear. Get hair cut often, but where does it go? Parties probably didn’t care until (Demsetz argument) the increased externality placed on discard hair made it too expensive not to consider where it goes. Now with the externality changed, the parties complain, want a rule change. Seems most with long hair, though, would have clue that their hair can be made into wigs at their own expense.

· Are the stakes in the dispute high?  Demsetz -- now the stakes are higher, at least. Given the killing that can be made from this new industry developed by BAGL, there’s potentially a lot of money involved.

· Custom Conclusion -- given the potential variance in the custom, presence of multiple potential outsiders, increased externality that has made stakes high, probably not fair to say in the case that custom of not compensating customers prevails. In addition to the Swift elements above, Ghen suggests considering industry that depends on the custom. How would complaints be avoided and industry-growth promoted? Making wigmakers pay more might stunt the wig market -- point in favor of adopting custom. 

Lost Possession Under Manning:

· Named: S and C would argue that DNA is uniquely identifiable. BAGL would argue that DNA can’t be seen -- hard for finder to know who’s it is, except an expert like BAGL!

· Tamed: S and C would argue that their unique DNA is their own, doesn’t exist but by their creation.

· Long time in possession v. escaped: S and C would argue that the only had been without their hair for a short period of time. But hair cuts happen all the time and, BAGL could argue, DNA is lost all the time, so they might by away from some DNA for a long time before this complaint ever arose. S and C would say not the case with this specific sample of hair, though.

· Returned before: Doesn’t  seem like S and C could argue that their DNA has come back to them before

· Can’t exist on own: S and C could say that their hair is nothing without them -- maybe, but DNA can last indefinitely in human samples

This is a hard case to compare the fact pattern to. It seems like BAGL has a stronger case to say that while the DNA is unique, it certainly isn’t expected to forever be with its original owner. The policy behind Manning is hard to square because it’s about it being fair to OO when something that OO has put time into developing leaves them, and the first person that sees it shouldn’t get it. True, but DNA and dead hair is not expected to hang around.

Lost Possession Under Mullett:

· Revertendi: S and C could argue that the hair is theirs and they should expect that their products would come back to them. BAGL could argue that Revertendi is about the OO’s investment in the keeping the product close by, regardless of immediate supervision, and that S and C have not done that. They have allowed their hair to depart to wherever it goes after a cutting. In S’s case, she’s even contracted away her hair. Like Mahon, has she contracted away her wig rights by itemizing and contracting away ownership of particular property because she has explicitly said that she is paying for a cut and realizes that her hair is going away from her, outside of her control like Mahon lost rights under the house -- subsidence out of his control? In C’s case, BAGL would say that she’s done little to make sure her hair gets back to her, stays with her.

· Regained natural freedom: An easier argument for both ladies. DNA was never naturally free (at least their specific DNA), so they could argue that their DNA can not have regained its freedom. It’s nothing but a part of them, and never was anything else. BAGL could say that freedom should be viewed by connection to the body and, in fact, S and C very deliberately parted with their hair scraps to let them run free from their bodies, never to meet again. Again, even stronger case in S’s contracted-away case.

If Mullett gets at whether the hair has any intention of coming back and whether it had broken free, seems to support BAGL -- the hair left them never intending to return, nor did S and C take many precautions to pursuit it -- this open question of abandoned pursuit in Mullett. The hair was probably left to follow the bent of its inclinations/sweep of the broom although, DNA’s inherent connection to the body and inability to reproduce on its own weighs in favor C and S for having not really abandoned something that can’t exist by itself.

Lost Possession Under Albers:

· Contained Before: S and C could argue that their hair was connected before, under constraint, not going anywhere attached to head. BAGL can argue that this just happens to be how all DNA starts and that it doesn’t necessarily show whether the OO was making much active containment of it. Containment is unconscious and shouldn’t show active OO behavior/intent to keep

· Escaped by Accident: S and C could say that their hair got away from them by accident.  They would be better off saying NOT that it got away from them by accident, but that they surely didn’t intend that the hair would deviate from its route from their heads, to the floor, to the trash. Again, S on weaker footing here -- she said that her hair could go to wig heaven. Also BAGL could argue, both purposely cut their hair and let it escape their head.   

· Escape Against Owner’s Will: Similar to point above; no apparent complaining about fleeing. until Demsetz (change in value) through BAGL kicks in.

· Semi-domesticated: To the extent this says that the hair was expected to stay close, it’s a weak argument for S and C.

· Evil Finder: C’s strongest argument. The shady ways of S&S suggest that S&S knew they were up to no good and behaved against C’s expectation that her hair would end up in the trash. BAGL could say, given C knew she was a star, was it realistic for her to think her hair would just go straight into the trash?  

· Marked -- By DNA, indeed, but clarity, again, depends on the finder.

· Out of Place in the Environment -- hair not out of place in salon.

· Pursuit Abandoned by Compulsion Hard for S and C to say that they had to stop looking for their hair.

· Investment: Albers talks about protecting the “time, labor, and money” that the OO invests in developing a product. This doesn’t fit well with DNA in the sense that the OO doesn’t really invest any effort specifically toward the development of DNA, so protecting its possession on that bases seems weak. On the other hand, S and C could argue that the real value in the DNA comes from the investment they have made in their main product -- themselves as a money-making commodity -- and in that sense, they lose considerable value in not retaining the property rights. On the other hand, Albers protects the investment in order to discourage lost production of the DNA. Regardless of the outcome, the ladies will not be discouraged from producing more DNA.

Lost Possession Under Kesler:  DNA not totally free if

· Been recaptured b/f -- Neither  woman had collected their hair before

· OO in hot pursuit  Neither woman appears to be in hot pursuit, though they are pursuing now.

· Proximity to escape -- Neither searching for hair at salon 

· Court can identify -- Easy to identify by DNA

Against Kesler, ladies did not appear to be in hot pursuit of their DNA short on the heels of its disappearance, though they could argue that they followed up as quickly as they realized they were losing a lot of money!

S And C Are Different: C has a stronger case in general b/c she can claim ignorance about the inevitable destination of the hair if she reasonably assume it gets lost. S has a weaker case because, as mentioned above -- Mahon -- she has contracted away her rights.

2005 Question I:  Student Answer #2:  This answer garnered the highest number of checkmarks (164!!) and includes two-sided discussions of all major issues that were at least pretty solid.  Although the answer is a little repetitive in places, the student made a lot of smart and creative points, doing an especially nice job on marking/reasonable finder and on abandonment/pursuit.  In addition, this student was extremely comfortable using abbreviations and incomplete sentences to maximize number of ideas on paper—a good example of how far you can go on my tests.  

Labor Pierson and Albers suggest that labor is imptt to consider in determining possession b/c it rewards investment in time/energy/$. BAGL could argue that they spent much investment developing genetic techn. to reproduce DNA of hair so they should get possession of DNA. S & C could say that they invest money to style this hair in a certain way that is also an investment in their career. BAGL could say cannot invest in DNA because naturally occurring thing and dictated by biology. More $/time in genetic engineering than in simple cause and effect:  DNA from parents – don’t work for DNA.

Training/Domestication: Manning/Albers suggest that training/dom important factors in determ. possession b/c show investment. C&S could say they dom hair by styling and choosing color/blow dryer/curl/etc. BAGL could say then why does it matter b/c your DNA will not reflect how you style your hair – will just reproduce naturally as if no styling product ever touched your heads. BAGL will say that they have more power/knowledge to train and control then Cream so they get possession. Sable could say she works very hard to have healthy dark hair and so a purchaser of her DNA wig should not get to reap what she has sown and maybe image will suffer if wig doesn’t match image. BAGL will say S did not shape her DNA-naturally occurring. S could say yes- but maybe healthy diet, etc. there is more to hair then just DNA and can shape its appearance through healthy eating, etc. 

Abandonment/Pursuit: If owner abandons possession, then poss goes to finder. Mullett. If OO stays in pursuit, should get possession. Kesler. If OO abandons by compulsion then shouldn’t count against OO either. Albers. BAGL say S&C abandoned hair at each salon so didn’t want it – “a by product” – so should go to BAGL and make use out of it instead of waste. Mullett. S&C say abandoned by compulsion – no one keeps hair after cut (custom). BAGL says “but you could have kept it” and BAGL pursued it.  


Re Sable - pursued at HOH and paid $ for it (labor-industry- Albers). S know custom of HOH so if didn’t want it sold, then should have asked to keep instead of abandon.  Re C-waited outside of SS to sweep it out. If BAGL didn’t get it, then swept out onto street and then waste. Not good to waste – DNA manuf. for wigs good for society – cancer patients, etc. Both S&C made no attempt to find or pursue. Mullett. 

Marking:  Some cases note marking/identifiability as imptt b/c (1) labor/investment; (2) notice to other finder; (3) tied to domestication/training.  Manning/Albers.  S&C will say their hair marked distinctively by their DNA. BAGL will say a naturally occurring mark so not very effective. Albers. Can’t tell “DNA” mark if just looking at two different black hairs from two different people if not on person’s head. S&C will say:  if not effective/distinctive marks, then why do you want it so bad? Obviously effective b/c marketable as “Sable” and “Cream” “Celebrity Locks”. BAGL say DNA not notice to naked eye. S&C say, yeah, but when hair together collectively on a wig, DNA-hair type obviously attributable to certain famous celebrities, especially since both are known for their hair. Very clear mark and effective notice. BAGL say many women hair dark or plat hair – S&C say – go get their hair then.

Reasonable Finder:  If finder should know belongs to someone else, should be returned to OO. Albers. Manning. BAGL say of course hair on ground belong to someone else but reasonable finder wouldn’t search for the owner of cut hair. No way to find. Match hair shade/texture to random person? S&C say – you know exactly how to trace owner – DNA! Maybe good finder for S: paid HOH for hair; also assume they asked her permission as is their policy. Maybe bad finder for C: waiting outside back door all sneaky! Did not pay or ask permission but knew custom of paying at HOH. Albers. BAGL say SS did not have same policy as HOH so not avoiding paying but waiting outside. Common knowledge hair thrown out and sometimes made into wigs (no common knowledge sea lion in Atlantic) so S&C should have known poss that hair be made into wigs so no bad faith finder. S&C say one wig w/their hair different than infinite amount in beauty shops for people to buy – exploitation! BAGL say change in techn. to make more wigs good for society – bald people – chemo – cancer.  BAGL also says that anyone could find S or C hair and use its DNA; DNA left all over the place.  So why can’t they use it to make something (wigs) valuable to society.  Can’t be bad finder if everybody has access to something.  

Animus Rev.:  Animal’s will to return to owner shown by their habits. Mullet citing Blackstone. DNA has habit to regrow/reproduce like OO. BAGL say OO has nothing to do with it b/c BAGL can achieve same effect w/o OO so just b/c S&C hair has will to reproduce like S&C DNA does not show domestication (just b/c fox eats out of hand doesn’t show dom – just b/c something returns – might just be part of natural bent/biology not evidence of will shaped by dom/training/labor. 

Natural Liberty:  If OO loses animal and it returns to NL, then finder gets possession. Mullett. BAGL says hair at NL once detached from head, so they get poss of cut hair. S&C say NL is reproducing on their bodies. BAGL says does not have to be on your head to reproduce b/c they can make it reproduce in lab (SC can be at NL in ATL even though from Pacific. Mullett). S&C say nothing natural about reproducing DNA in a lab. BAGL says that’s way society is going and DNA reproduction is good – reproduce organs from donors/transplants/poor little Timmy in hosp. like needs a transplant.

Time/Dist:  Some cases suggest closer in time/dist animal is from escape, stronger claim for OO. BAGL say after S&C leave salon, hair clippings far away – S&C do not stay in fresh pursuit (Kesler) to get them back. S&C say tried to claim as soon as knew about DNA wigs, so they should regain possession. BAGL says didn’t do all they could.  Besides, wig reproductions already made and sold and to far away and waited too long – so now to late – labor already spent by BAGL – so BAGL gets possession.

Custom:  Sometimes custom can take force of law especially between members of same industry. Swift. Ghen. BAGL says old custom to give away hair allowed hairdresser to profit so why shouldn’t BAGL. S&C say old custom did not exploit celebrities on a large scale. BAGL say it did b/c rich people could buy special wigs made from celebrity wigs then too. S&C say they do not benefit from custom b/c not in wig industry. BAGL says you were familiar with custom & superficiality of Hollywood, so should not be surprised.  Plus you will benefit because wigs will make you even more famous (free advertising).  S&C say new technology (DNA wigs) so old custom is now unreasonable given mass production; new rule needed to give royalties to celebrities being marketed and profiting wig cos.  (Demsetz). 

2005 Question I:  Student Answer #3:  I chose this answer from among several with similar scores because it laid out the arguments a little differently from the standard categories used by most students and by the second student answer.  There are many smart points.  I especially liked the regular use of the purpose behind the elements to help decide contested questions.  

Did S’s and C’s DNA escape so that they lost rights to it?

Reasonable Finder:  The animals cases, esp. ones involving foxes and whales, took great consideration of whether F was bad or reasonable. Albers, Ghen, Taber, Bartlett  In the case of DNA, BAGL is probably a bad finder for S and C, but more strongly for C. A bad finder is usually someone involved in the industry who knows when something belongs to someone. Taber, Albers. BAGL is in the industry and surely knows that the hair he gets belongs to someone. In fact, he specifically targeted S and C because their hair is more valuable.


In S’s case, BAGL bought her hair from Hank, a salon that gets permission to sell hair. S knew her hair was being sold, but may have thought only for one wig. If BAGL didn’t inform Hank of its purpose, it may have been taking advantage of Hank and S by getting DNA for the price of hair. BAGL knows value of DNA, so prob. should inform Hank of its purpose. BAGL will argue that Hank should have known its purpose was to get DNA because of its name and much advertising (prob. noticed by hair industry). BAGL argues that it was Hank’s responsibility to inform S of the DNA-taking.


BAGL was a much worse finder in case of C, because it took hair without anyone’s permission, knowing its great value and who it belonged to.  Albers (Defdt. takes fox pelt knowing value). BAGL will argue that hair didn’t belong to C anymore, so it had right to take what was essentially trash! C didn’t believe her hair had any value anymore and chose to give it up. Mullett. But this is diff. than Mullett because C didn’t know of value because BAGL didn’t tell her.


If point of BF is to disfavor those who take knowing full well of ownership value, the BAGL should lose on this point.

Marking:  
S and C have very strong arguments for marking because DNA specifically ID’s one OO. This is like the tattoo in Albers, which was the strongest marking of any animal case. Plus, DNA obviously has owner, as it can’t really be wild.

Abandonment/Pursuit:  Did S and C abandon their hair therefore DNA?  S did abandon her hair because she gave permission for it to be sold. But she didn’t abandon her DNA (at least intentionally) if she didn’t know it would be used. If point of abandonment is to show loss of intent to keep property, then S’s pursuit once she found our that her DNA is being used shows that she did intent to keep DNA.


C also abandoned her hair as she thought it no longer had any use. Mullett. But she really wasn’t aware of the abandonment because she didn’t know her DNA would be used. Once she knew, she pursued. Manning  Thus, Altho both S and C abandoned hair (S more than C because explicit), neither knowingly abandoned DNA (presumably). Their intent was shown more thru pursuit.

Value:  In the fox and whaling cases, courts have shown intent to protect valuable industries and give OO more of a chance to recover lost property form these industries if owners pursue.  Kesler, Albers, Ghen.  
BAGL will argue that the celebrity wig DNA industry is very valuable and the court should protect it. Ghen, Albers. But, at least in whaling cases industry wasn’t just valuable to its investors but was valuable to public. Ghen, Taber, Bartlett. Public value was main reason for protecting industry. Not much public value w/wig industry. BAGL may argue that its research and Development in DNA could have public value in long run. But none of the animals cases seem to want to protect this type of speculative interest. 


C and S will argue that the DNA is very valuable, and since it belongs to them they should be able to keep it w/reasonable pursuit. Albers, Kesler. But BAGL will argue that there is  no intrinsic value of DNA for C and S. It is only valuable w/ BAGL’s use of it. But the value of DNA to S and C may be more than just monetary value. It may be like Manning’s canary; its value is more personal than money. There is almost a relationship w/ DNA like Manning had a relationship w/ her canary. Manning.


The animals cases seem to want to protect industries valuable to society (whale: oil, farming: jobs, economy) The court probably has less interest in protecting an industry like “celebrity locks” because it seems only of value to vain people and industry investors.

Labor and Time:  
BAGL may argue that, because it has put so much labor into using DNA to create wigs, it should keep it. This is  kind of like a whaler that has already cut in and boiled down the whale. It has had DNA for long enough to invest its own labor into it, like sea lion in Mullett.  But, from discussions of bad finder, courts don’t like to reward bad finders even if they do expend labor. In Taber and Bartlett, finders had already expended much labor but still didn’t get whales because were BF. Court may not want to reward BAGL for its dishonesty.

Natural Liberty:  Can DNA return to NL?  S and C will argue no, although hair might be sold or tossed out, DNA is only @ NL in person whose DNA it is.  BAGL will argue that DNA could survive on its own, although not in nat’l habitat, because it was able to be used to “reproduce” more hair. Mullett (SL could survive although not in Pacific).

Who gets DNA:  
S’s case is weaker than C’s because S did give permission to sell her hair. But unless she knew who it would be sold to, she prob. still should get DNA back. C def. didn’t know because no permission. In the end, BAGL was BF and courts generally don’t want to reward BF no matter how good their claim is on the other points.

2005 QUESTION II:  COMMENTS

A.  Generally:  This was the strongest question on the test; there were more strong answers than was true for the other questions or for most of the past exams.  That said, there were a substantial number of pretty weak answers.  Common problems included: 

· Discussing rights to hair instead of DNA despite the explicit language of the question (although I only took off a little bit because this was such a common problem)

· Discussing the usefulness of the 1st possession elements in what was primarily an escape case (although I rewarded nice discussions of these elements)

· Failure to acknowledge that at least some aspects of the animals cases could be useful. A few of the one-sided answers were quite thoughtful (e.g., the third student  answer). However, some of you, after having trouble on Question I, used Question II to rant angrily at me about why this was a stupid problem where the ACs were of no value at all.  Most of these rants were conclusory and not very thoughtful.  Most significantly, they often lost sight of things you’d learn from the course.  You can hardly argue that the ACs can’t possibly apply to objects with no will after you’ve seen the oil and gas cases.  

· Treatment of custom:  The ACs provide a framework for deciding whether custom should be used as law.  To be consistent with the rest of your discussion, if you were to critique the ACs regarding custom, you would focus on whether the factors Swift and Ghen employ were the correct ones to use in assessing the custom here.  A discussion of whether the custom here should be employed really belongs in Question I.  That said, I rewarded some solid discussions of the usefulness of custom.

· Losing sight of the bottom line.  The point of the exercise is to determine whether the ACs are a good tool to use for this kind of problem.  Many of you ran through the elements discussing whether they could be used without talking about whether they should be. This can come close to repeating Question I.  Some of you listed similarities and differences without relating them to this question or listed alternatives without discussing whether they’d be an improvement over the ACs.  

B.  Usefulness of the Escape Factors:  The best answers discussed both (i) how easily the factors could be used in DNA cases and (ii) whether they should be used.   For example, you always can reward somebody’s labor (here the labor of C & S in maintaining hair and celebrity), but you may not think that labor is worth rewarding. Weaker answers provided a list of factor and briefly discussed whether each factor could be used without much sense of whether it should.  



I rewarded recognition that most of the factors could be used to some extent, creativity in applying the factors, recognition that there were pros and cons to choosing to employ most of the factors, discussion of how well using the factors for DNA met the original purposes of having the factors, and recognition of some of the key differences noted below.  The student  answers all provide nice discussion of the factors.

C.  Similarities and Differences.  As always, the common weakness in the lists of similarities and differences was a failure to explain why the similarity or difference was relevant to the ultimate question of whether the ACs should apply.  I rewarded the identification of what I saw as particularly important similarities and differences and thoughtful explanations of their significance.  I developed a list of ten particularly important differences and kept track of how many each of you noted (either separately or as part of your discussion of elements or alternatives).  Interestingly, nobody noted more than 6 and most of you saw only two or three.  My list included: 

1. DNA lacks mobility and volition

2. DNA is not visible or identifiable without a microscope or equivalent equipment.

3. DNA never starts out wild; there is always an original owner.  

4. You cannot possibly control all of your DNA; it regularly escapes with lost hair and skin cells and in saliva, sweat, and other waste products.

5. Even when you lose some DNA, you retain lots and lots of it.  The animals cases do not deal with items that you can own simultaneously with others.

6. Escaped DNA can only be employed  productively by experts

7. The potential upside of products made from DNA is huge:  doctors might be able to grow organs or limbs for transplants, replace diseased cells, rejuvenate the brain etc.  One small clever idea that showed up in a couple of answers is that we could offer cancer patients wigs grown from their own hair.  

8. As with any medical technology, there are also large possible downsides, including involuntary cloning and designer collage humans with high caliber body parts taken from extraordinary humans (runners’ lungs and thighs; rocket scientist brains; celebrity hair and smiles, etc.)

9. DNA by its nature is deeply connected to a person’s sense of themselves.  Use of DNA without permission might be seen by some as a huge interference with personal dignity and even as a theft of the self.  

10. One viable molecule of DNA gives the finder all the value they need.  It would be as though stealing one sheep gave you as many herds as you’d like without having to wait for the normal reproductive process to occur.

D.  Alternatives:  As the student  answers suggest, many students chose not to discuss alternatives. I rewarded those students who provided alternatives that I thought were plausible, especially if they included some discussion of the pros and cons as compared to the ACs.  Below, I have laid out some of the more plausible choices as well as some “alternatives” that I thought were not really responsive.


1.  Plausible Examples

· Original owners (OO) always retain control of their own DNA.  Many of you did one or more versions of this, e.g., requiring BAGL and other DNA businesses to get licenses or consent forms before using someone’s DNA.  Some of the drawbacks of this system are laid out in the second student  answer.  

· Forced Licensing:  DNA businesses must pay the OO a fee (often set by the government) but OOs cannot say no.  This is a system used for some kinds of copyright (e.g., if I want to record your song, generally you can’t say no, but I have to pay.)  This has the advantage of  guaranteeing access to someone’s DNA if it proves to have important medical uses.  As a few of you noted, this is a kind of inverse salvage, where the finder keeps the property rights and the original owner gets a fee.  Note that regular salvage wouldn’t make much sense here.  Companies like BAGL are unlikely to pursue DNA at all if they only get a set fee and not the rights to control it.  

· Finders Keepers.  The finder always can keep and control the DNA so long as it was acquired legally.  This is mostly what happens in practice with body parts, etc. removed during medical procedures.  It has the advantage of being very simple to administer, but may lead people to take absurd measures to retain control of their own DNA.

· No property rights at all:   It is possible that, due to, e.g., fear of cloning, the government will clamp down on DNA research and manufacturing and greatly restrict the ability of people to market their own DNA.  A parallel example might be voting; you can use your own vote but you can’t sell it.


2.  Arguably Non-Responsive Alternatives 



(a) Business Decisions v. Property Rights:  Some of you made suggestions as to how BAGL or the salons should run their businesses without making clear who has property rights.  For example, you could suggest that BAGL pay licensing fees, but that would be consistent both with a strong property right in the OO (OO can refuse to license); a moderate property right in the OO (B must pay statutorily set fees to get access); or a very weak right in the OO (B doesn’t have to pay to use DNA, but currently does so for publicity reasons).  Similarly, salon’s choices about what kind of consent forms they should use may simply be discretionary business decisions.  To really create an alternative to the ACs, you need to be clear about who controls the right to use DNA.



(b) Determination Mechanisms v. Property Rights:  Similarly, some of you listed as alternatives ways to determine what the relevant property rights might be without providing much information on what the resulting rules would be.  For example, alternatives like “government regulation”, “split the profits” and “auction the rights” each can encompass a very wide range of outcomes and some more discussion of how these might operate would help.  That said, I gave credit for interesting discussion of this kind of alternative.  In particular, one of the strong answers that I did not choose as a model had a nice discussion of why this is the sort of issue for which the legislature is a better decision-maker than the courts.

2005 Question II:  Student Answer #1:  This answer does a very thoughtful  creative job with several important elements including a terrifically original discussion of animus revertendi.  The student saw five of my key differences and focused heavily on the purposes of the elements.      
Marking (Labor): Marking good for animals b/c shows labor/investment/domestication/notice to others. If purpose of marking is to show labor, maybe not good analogy to show property rts in OO b/c hard to “invest” in your DNA. However, could eat healthy, take vitamins for certain DNA containing things (hair/skin/nails) so that could be investment and maybe not fair to make products from someone’s DNA if they practiced those things. Can invest in animals & maybe DNA , so good for that purpose.  But maybe vitamins, etc. don’t transfer over when DNA copied – maybe those benefits only stay with OO who can’t rely on those practices as fair to consider DNA as marking. 


Also, may not be effective analogy for notice b/c can’t “see” DNA. Yes can see if DNA makes someone’s hair grow black – but what if they cover that up by dying hair plat? Or what if DNA makes a person’s skin pale, but then they tan everyday or put on self-tanner? B/c DNA might not give notice of belonging to a particular person, then marking maybe not good analogy for DNA products if purpose to give notice. However as in terms of crime scenes/alibis, can ID person thru their DNA. Only helpful to people w/tools to detect DNA – not good notice to public in general if talking about singe hair/dandruff, fluids, etc.  But what if the product is not just a wig but a part of a person – a whole person even!  Marking very good analogy in such extreme cases. Can ID mark b/c the DNA “mark” is the product! Scary! Clones!

Natural Liberty:  Purpose of this factor in animals cases is to show control over an animal or that animal has escaped from OO. Hard to determine “natural” for products made from DNA.  Science trying to manipulate naturally occurring genetic material. If control important, NL good analogy b/c gen. engineer have control over DNA and can reproduce it at will and manipulate it – like a puppet or a super-trained circus animal. But if purpose to show escape, not so clear b/c DNA “escapes” off of people all the time (hair/skin/fluids). So just b/c that fact maybe not good to justify ownership of DNA rts b/c then someone could go around collecting people’s hair/skin/ sheddings and claim everyone’s DNA, although only due to natural human biology. Then if the person exploited that, they could potentially (w/the right technology) clone everyone’s DNA and nobody could re-claim on the premise that it “escaped”. “Natural” in itself seems to steer away from such scientific exploitation so NL maybe not good analogy for products made from DNA.

Animus Revertendi:  In animals cases AR important b/c shows domestication of animal & effort of OO that animal will return.. If purpose is to show domest. then maybe good for DNA products b/c shows that DNA has will to return to the likeness of the OO even when OO not present. However, DNA cannot seek out its OO or place of habitat b/c no legs/way of traveling back physically. i.e. a dog escapes, can run back home. DNA escapes (in blood) - blood cannot walk back to OO. Maybe DNA does not have volition or instinct like animals so not good analogy. 


But DNA is biological like animals and CAN stray – i.e. cancer cells – start reproducing incorrectly  So DNA can have option to do one thing (reproduce correctly) or not (cancer-tumor). However, cancer/tumor cells might be due to external circumstances – exposure to asbestos or smoking = force them to not have AR. You couldn’t say a dog didn’t have AR when you lock him up in a closet or cut off his legs so he can’t move. If saying AR is returning to likeness of OO then analogy can apply but maybe not helpful for property rights b/c no “will” that is due to dom.


Also must consider what is meant by “genetic product” or product made from DNA.  Do babies count?  Babies are certainly products made from DNA of humans.  Most would agree that children/babies have AR to return to parents, esp. mother.  So if DNA are 1st stages of babies, than DNAS can have AR collectively in a baby.   

Abandonment/Pursuit:  In animal cases want to reward OO who pursue animals and don’t abandon to world carelessly and then re-seek ownership. Pursuit = time/labor/investment. People abandon their DNA all day long and that doesn’t make them careless – should you really expect someone to walk around and pick up every hair they shed? Every nearly visible scale of skin? Their pee? Semen? Do not want to encourage people to hoard naturally shedding genetic material – takes too much time and where to put it? Some would be impossible for average person to collect anyway unless they carry around a microscope. Also, where to put it? Hey – want to see my hair collection? Unsanitary and pretty useless (hair collection good for wig makers though) – skin safe deposit box? However, much easier to voluntarily abandon or pursue animal -- lose a dog then put up signs and look for dog b/c the whole dog is lost. However, we lose DNA everyday and we keep producing more. Should not say “abandoning” DNA is bad b/c it is natural human process.

Conclusion:  So if talking about general genetic shedding, things like NL, AR and Time/D may not matter b/c natural human process and do not want to encourage hoarding of waste genetic material. However, if products of DNA of humans can said to be like babies, then animal cases could def. apply b/c humans and animals can have AR, be trained/dom/have labor invested, clear markings. After all, humans are animals.

2005 Question II:  Student Answer #2:  I chose this answer as the best combination of a nice discussion of the major escape elements and some thoughtful discussion of alternatives.  It includes four of my key differences.  
Marking is a very useful factor for the DNA because each DNA strand is unique to the owner and is very capable of being recognized. Similar to a tattoo that is on a fox, DNA is a permanent mark which tells the finder who the DNA belongs to. This provides very clear notice. But, on the other hand, the mark is not recognizable to the ordinary person. But, it is not clear how an ordinary person would need to use DNA without knowing who it belongs to. Also, while DNA is unique to a person, if someone was merely using the lost piece of hair as a DNA experiment but did not care who it belonged to, is easy to find out whose DNA you have? Marking is useful when the person using the DNA is using it for a specific purpose with the original owner in mind.

Finders Knowledge: should be applied to cases involving DNA. It is very important when you are discussing something so linked to a person such as DNA that you take into account the finders knowledge and how they acquired the DNA. Similar to the animal cases, a finder who knew the animal was already owner (Albers) or where the finder knew he was stealing the animal from someone else without their permission (Taber) the knowledge of the finder is taken into consideration when giving the property back to the original owner. Likewise, in cases involving DNA, if the finder took the DNA without the original owners permission (such as stealing hair from the salon) then that should be taken into consideration when deciding who has rights to the DNA. The rules do not want to encourage people to use other DNA without their permission to make a profit. In this case, the finder was stealing the hair from the back of the salon or paying for it as a normal wig maker would, to reproduce the hair in mass quantities and profit without the original owners permission.

Abandonment in the case of DNA has its problems. DNA is not like an animal under the control of its owner, where you keep a good watch on the animal and keep it either contained or within a reasonable distance from the owner. DNA is something that we cannot hold or explicitly keep under control. We lose our DNA all the time, either by eating a lollipop and throwing the stick away in the trash with our saliva cells on it, or trying on a hat in a store and a piece of hair inevitably stays on the hat. Yet, it cannot be said that every time we throw away a lollipop stick with a sample of our cells on it that we lose the rights of our DNA. Using abandonment would create perverse uses of DNA if the original owner lost possessory rights in her genetic makeup each time she lost a piece of hair. On the other hand, using abandonment could make original owners be more careful with their cells and what they did with their bodies. If you knew that your cells could be used for genetic purposes each time you threw away a lollipop stick, maybe you would be more careful as to where you put the lollipop stick, possible even creating less littering by making sure people disposed of their trash discreetly (although that could be a stretch!)

Pursuit:  There are problems with applying pursuit to DNA, similar to those with applying abandonment. In this case with strands of hair containing DNA, it is unreasonable to ask a person to follow every piece hair containing DNA to make sure that it isn’t appropriated by someone else. Unlike the animal cases, where the animals such as the fox were very capable of being pursued and chased after they escaped, DNA is not of the similar nature. DNA is not something the owner can see and it is so small and sometimes not even known to left somewhere, it would be unreasonable to require the original owner to pursue their DNA in order to maintain a right in that DNA. On the other hand, the original owner could make reasonable inquiry as a place such as a hairdresser as to where the hair is going to be disposed or what use will be made of the hair after it is cut. But, this is not applicable to all DNA, such as the above example with the lollipop stick where most people are not even aware that there DNA and cells could be left on the stick.

Labor: Rewarding labor for the use of DNA again creates some policy issues that would better be resolved with other methods. DNA is inextricably linked to a person’s being, a part of who the person genetically is. The labor to reward is that of the person whose DNA it is, the person whose body the DNA makes up. If we rewarded those people who made the best use of DNA by taking people’s hair or saliva and using them for their own scientific experiments, we would be rewarding people who take a piece of another person without their permission. There is something wrong with taking a genetic part of a person and using it for commercial purposes. On the other hand, rewarding labor for the use of DNA could be a good thing where the DNA is used in a useful way. In this case, if the DNA was being used to create wigs that cancer patients could buy or if the saliva was being used to create more cells that would be healthy and could be used on sick patients (not sure how that works) then rewarding that effective labor would be beneficial.

Time/Distance is not a very helpful factor in regards to DNA as related to the problems above because the owner of DNA does not keep tight control over the DNA and sometimes does not even know she has lost it. If time is factor in determining rights to DNA, this would be hard to determine since the original owner may not know when she lost the DNA to being with. As with distance, this is also not good to apply because DNA can be left all over the place dependent on where the original owner travels or who the original owner comes into contact with, yet the person should be divested of her property rights in her DNA simply because her DNA was found a certain distance from her.

Alternatives:  I think that there are other alternatives to the animal rules that would make more sense in the case of DNA or something so linked to a person.


Written Consent Rules: Finders should have obtained written consent from people whose DNA they want to use. Regulation of this system might be hard when they are using the DNA for experimental purposes in closed labs. But, in cases where the DNA is being used to make a profit and it is being advertised (such as in this case) the original owners permission must be obtained prior to using the DNA or it must be stopped.


Compensation to the Original Owners:  Where the DNA is being used as in this case to reproduce something like hair, the original owners must be compensated for their cells. This would prevent the owners not knowing that their DNA was being used and would make the finders pay for using someone’s genetics for a profit. This would limit the perverse outcomes that might occur from people stealing others hair, saliva, other cells. This would be hard to regulate though without some sort of enforcement board or regulating board. Also, what if someone finds hair on the street or a lollipop stick in the garbage and cannot find the owner but wants to use it? This would be difficult to locate all of the owners unless the company could look at the DNA (mark) in some sort of registration system and then find the owner through the genetic makeup.


Hairdressers must require permission from every customer: If hairdressers required permission from every customer to use their hair in wigs, this could cut back on the amount of claims that the person did not know that their hair was being used. Yet this does not counter the claims for the DNA unless the hairdressers are now required to include in their consent forms that the hair may in addition be used for DNA purposes to reproduce their hair. In that case, this would follow the written consent rules above.

2005 Question II:  Student Answer #3: This was far and away the best of the many answers that made only arguments against applying the ACs.  Even though it is one-sided, the answer is creative and thoughtful, and contains some very nice discussions of elements, incorporating five of my key differences.   
(1) Pursuit is a key reason for not applying animals to DNA. We know that you can pursue an escaped animal. As unreasonable as it may seem, you can pursue your DNA. However, the difficulties of pursuing DNA (when you sneeze, or hair falls out painlessly and unknown to the human who has so much hair, or the shedding of skin cells) and the necessity of giving it up (cheek cells for paternity tests, blood and urine samples for medical diagnoses) make the issue of pursuit quite different from pursuing an animal. You notice when a tiger is gone, you don’t miss a skin cell from your face.  


AC begin ticking time in order to determine when pursuit has been abandoned. But, in AC it’s rather apparent that your animal is gone (essentially only Shaw leaves scenario where owner might never realize the prey has been taken  ( even in whaling they know when they can’t find the whale they killed that it’s lost). With DNA you might never realize it’s gone (skin) or it might be some time before you realize a product’s being made.

(2) Natural liberty is a 2nd reason to differentiate. Animals are seen as regaining their NL when they’re back to their habitat or a hab. where they can survive. In our animals cases these habs. are defined- an animal must be in a place where it can feed, act naturally (swim, fly), and perhaps reproduce. This limits in some way the places where an owner might look for a lost animal. By contrast, DNA can live in many places- essentially any cell, on any surface, or in any Petri dish.

(3) Markings:  This previous point also goes to ability to find- essentially, markings. Each individual’s DNA is unique- it’s marked to them. To a knowledgeable finder trying to make a product, this matters. But, if I find a piece of hair as a layperson, it’s not clear that I’d know who it belonged to unless I had a lot of money to find out. In animal cases the marking is at least physically visible (a rope, a brand) to the naked eye. A finder need not be an experienced scientist to ID therefore even though DNA and animals can both be considered “marked”, the differences in types suggest an ill fit. 


In AC, very few deal with what to do when you can’t ID the source of the product. Whale cases might give some aid (blubber and oil not IDable once mixed with others) but AC don’t really speak to the problem. With DNA the product might be completely genetic- a plain brown wig- and the OO might never know it was THEIR DNA that was used. In AC this was good- it kept OO motivated to watch and contain their product, but with DNA that might not be plausible.

(4) Value:  Animal cases also considered value, but they all considered the value to the OO.     Animals are valuable to OOs; they might have an emotional attachment or it might produce valuable hair or maybe it’s a lizard that eats bad bugs. In AC, the owner loses value when the animal escapes. When DNA escapes, the owner loses no value. The value is entirely to the product creator. Therefore AC that look to OOs value lost mean nothing for a human source of DNA Moreover, for many DNA products the value is to someone who benefits through the finder’s maintaining DNA product (receives an immunization, cancer research). Therefore, the importance of ownership in OO for value reasons is completely inverted and animals cases would not be a good guide. 


 Extremely valuable animals are dealt with in AC, and in all cases it’s said that the value must be returned to the OO. They do give some guidance for a situation where the original product was worth less than the final, saying that the value of the final must be given back. This analysis is helpful to DNA cases but is not particular to AC alone and therefore isn’t a singularly strong argument in light of others (time, pursuit, value in forfeiting rights) to use AC for DNA. 


Also to do with value, in ACs the owner is rewarded for cultivating a valuable product and the time and labor that went into doing so. Applying this logic (greater value = greater comp.) to DNA could be an extreme hindrance to society. If by chance one person had DNA that could stop AIDS, allowing him to charge lots of money for DNA samples could seriously hinder progress towards final and vitally needed product. With whale oil as price went up, society looked to alternatives, I’m not convinced that’s the best policy for medicine.

(5) Labor/Training/Industry: You can train an animal with a certain amount of Labor: you can teach it to sing, to run, etc. You cannot train your DNA unless you spend $1000s of dollars to modify your genes. Therefore gives no guidance re: labor put in for owner. In DNA cases the labor is on the finder/product creator, but always that creator must put in a lot of time/money. In animal cases the finder only matters if they make sig. investments, which ALWAYS happens with DNA. This is a case where labor seems to be split (labor making hair valuable and labor making wig from DNA). No animals cases deal with what happens in equal labor so they might be a poor tool to apply.  Also, AC look at whether cutting prop. rights of OO would hurt a valuable industry. In DNA cases, giving prop. rights BACK to OO hurts valuable industry, so apply AC logic would be harmful.

(6) Numerosity/Cost of Procuring: The cost of finding each DNAs owner and getting permission to use and compensating is enormous. In ACs the cost is seen as being able to be borne by the finder. In DNA cases requiring this would be quite costly to the industry and to the recipients of the products, so using AC logic to req. a finder to notify and compensate is extremely burdensome. DNA can be stripped down to a point where OO is unknown. Our AC don’t really deal with how or who to compensate in that case. Applying AC logic to DNA cases would make producers of DNA products pay IDable donors and not pay those without IDable donors. Unfair.

2006 QUESTION I: COMMENTS

A.  Overall Approach to the Problem:  I designed this to be a pure escape question, but most of you discussed first possession issues, most of which were not very helpful.
  At the beginning of the civil war, the government of Ostramelia (O) had actual possession of the artifacts in question:  they were in museums owned and operated by the government and there is no evidence of other claimants.
  After the Civil War, the reconstituted gov’t of O requests the return of the artifacts.  Thus, you needed to discuss whether the artifacts “escaped” from O during the period there was no effective national gov’t, and assuming they did, whether O is entitled to get them back under the escape cases.


You could reasonably argue that there was no “escape” because the artifacts never moved and remained inside the museums, which functioned like traps or nets and maintained property rights for O.  However, without an escape, there wasn’t much to talk about in the problem, so you should at least have addressed the possibility.  The lack of a centralized government, the museums being closed down, and the fact that CCC was open to looters (and MUM might have been in the early years of the war) all create plausible arguments that the artifacts were no longer in O’s possession.
 Once you’d raised the possibility of escape, you should have run through the escape elements treating WATSON as the finder.  In addition, you might have discussed whether the military government had regained possession of the artifacts in MUM before they were taken by WATSON. 
 

B.  Thoughts on the Analogy:


1.  Preservation of the Artifacts:   I think the most challenging part of the problem was figuring out how to incorporate the interest in preserving the artifacts.  Here are a number of different approaches that students tried:



a. General Policy in Whaling Cases:  Some of you noted that the whaling cases allowed property rights to pass from the original owner to the finder relatively quickly and easily to ensure that somebody got the value of the whale before it was lost completely.  By analogy, we might give rescuers like WATSON property rights to encourage saving artifacts at risk.  I think this was a particularly strong way to support WATSON’s interest here.



b. Right to Protect Property: Albers and Kesler both allow landowners to interfere with other people’s property rights by destroying foxes belonging to other people in order to protect their own property.  By analogy, you might argue that you have some privilege to interfere with another person’s property rights to preserve that person’s property (e.g., saving animals by taking them to shelter before a hurricane).  However, under Albers & Kesler, even if you were not wrong to kill the fox, you may still have to give the pelt back to the original owner.  



c. Characterization of Finder:  Albers, Taber, Bartlett & Ghen can all be read as furthering a policy of not rewarding “bad finders” who take property to which they know someone else has a prior claim.  Indeed, when we talk about a “reasonable finder,” what we usually are asking is not whether the finder is reasonable, but whether a reasonable finder would realize there was a prior owner. Some of you formulated useful arguments that the policy of discouraging bad finders might not apply where the finder’s purpose is good (saving the artifacts) and the finder is not trying to pretend it was unaware of the prior claim (as in Bartlett or Ghen).  You might also say that where a finder reasonably believes the property is in danger of destruction, it is appropriate to take possession at least temporarily.


d.  Finder’s Labor:  Most of you discussed the interest in preserving the artifacts in the context of rewarding useful labor.  However, none of the cases treat the finder’s labor as relevant, so you needed to explain why we should consider it at all.  Keep in mind that rewarding finder’s labor can look like rewarding theft.  Thus, if you point to substantial investment by new museums in creating exhibits; cataloguing the artifacts, etc., you need to explain why this isn’t the equivalent of auto thieves spending lots of labor taking apart the cars to make the parts more convenient to ship and sell.  


A somewhat related concern:  a number of you argued that the loss of life constituted an investment especially worth rewarding.  This strikes me as odd.  If a company builds, e.g., a complex railway system through the mountains, surely we consider the labor more effective if it completes the project with no loss of life at all.  As I commented on several papers, I don’t think a gang of bank robbers got better property rights to the stolen money if one of them was killed during the robbery. 


2.  Changing Control of the Gov’t:  Nothing in our cases really discusses a change in the status of the owner, although presumably if, e.g., a fox farm is sold from one corporation to another, the new owner of the farm would succeed to the ownership of the animals.  The chaotic period of the civil war might be analogized to the owner of a farm dying or being hospitalized where some time passes before anyone takes control of the farm.  Presumably during this time, a neighbor would be allowed to trespass or take control of the animals in order to keep them alive.


Another issue is whether the post-war gov’t should be treated as succeeding to the ownership rights of the pre-war democratic gov’t.  Although you might have discussed this briefly, I think in the end, once the new gov’t’ is stable & secure, you have to assume that it now is Ostramelia with all attendant property rights.  It seems very unlikely that everything the government owns becomes unowned when there is a change of gov’t.  In any event, don’t make the complexity of the problem disappear by assuming there is no claim for the new gov’t.


3.  Other Concerns:



a. Reed Weavers:  Quite a few of you discussed the rights of the Reed Weaver as creators.  The Reed Weavers have been gone (without descendants) for thousands of years and are not claimants in this problem.  For purposes of this dispute, you need to treat the artifacts as wild when they are dug up. A helpful analogy might be wild horses in North America, which are descendants of domestic horses brought here by the Spanish in the 16th and 17th centuries, but  Spain has no present claim to them.  Or as I scribbled in frustration on one paper that discussed the Reed Weavers at length, taking the interests of the extinct tribe into account seemed like worrying about the intent of the dinosaurs in oil and gas cases.



b. Artifacts in Museums Outside Ostramelia:  Some of you argued that the existence of some artifacts in museums outside O might mean that O had insufficient control to have property rights in the artifacts in its museums.  This seems wrong to me.  The artifacts in O are tangible and O has actual possession of them.  The fact that the Louvre or the Met might also have some artifacts shouldn’t affect the ownership of those in O.
  

C.  Application of the Escape Factors:   


1. Abandonment/Pursuit/Time:  W would argue that O abandoned the artifacts by not taking sufficient care of them, that it failed to pursue, and that too much time passed after WATSON’s rescue for O’s claims to be valid.  O would argue that any abandonment was by compulsion due to the war and that the lack of pursuit and the time taken to wait for the country to be stable was reasonable under the circumstances. Some specific relevant points:

· CCC arguably different from MUM for this purpose.  With CCC, none of the warring parties was in control and there was looting going on.

· Significance of closed museums unclear.  Could be that public is excluded, but staff maintains security and does upkeep on artifacts.  Also could be that museums themselves are abandoned: no staff, security, or upkeep.

· Unclear if O did its best to take care of the artifacts (see Whaling Cases). Not clear from facts that museums were protected in any way.  E.g., problem says WATSON team member hurt in gun battle, but doesn’t say it was in defense of the museum.  Similarly, just because military opposes AH taking the university, doesn’t mean it acts to protect artifacts.

· During a civil war, perhaps O should not be required to put preservation or pursuit of artifacts ahead of welfare of citizens. 

· Importance of time arguably due to short life span of animals.  Here, where artifacts don’t decay or die, maybe give O more time to make claim.  

· While it was reasonable not to bring artifacts back into O until political situation stabilized, might require O to make claim as soon as possible (i.e., as soon as war is over). 


2. Labor by O/Taming:  Some of the better answers detailed the labor associated with the excavation and display of artifacts: archaeology; identification; maintenance and preservation; curating and presentation. You could reasonably characterize the process of converting a dirty artifact fresh out of the ground into a museum exhibit as similar to taming.  We might want to reward this substantial investment by protecting O’s property rights strongly as in Albers.  You also could view this as an industry that you might protect strongly, and a few of you cleverly analogized a museum to the menageries mentioned in the cases (place for bringing wild artifacts from many places together for public display). W can counter by claiming that the evidence going to abandonment also shows insufficient labor to take care of artifacts or that what is really important for the industry is to set up incentives to preserve the artifacts. 


3.  Marking/Finder’s Knowledge:   This was perhaps the strongest argument for O.  The artifacts are likely to be catalogued in a way that makes it easy to prove that they came from CCC and MUM.  More importantly, W consisted of specialists who clearly knew the artifacts belonged to O.  The strongest counter-arguments probably are those that focus on other factors.  For example, you could argue that the artifacts, even if well-marked, were abandoned or that O’s lack of control suggested it was no longer trying to claim ownership so the markings had effectively expired in some sense.  Some of you argued that the carvings on the statues didn’t count as marks because O didn’t create them.  However, it’s not clear why this matters if the mark provides notice to the relevant audience.  For example, the tattoo in Albers is a very strong mark even though it appears to have been applied to the fox before the plaintiff purchased it.

4.  Natural Liberty:  You collectively had the most trouble trying to fit this factor to the facts.  Obviously, the lack of movement and volition makes this a rough fit at best, and some of you said it didn’t work or simply skipped it entirely.  Some thoughts on how to make it work:



a. Focus on “freedom from artificial restraint”:  Most of you focused on the parts of the definition that refer to the animal providing for itself and following its natural inclination.   The “artificial restraint” language is more relevant and might suggest that an artifact is at NL if it’s in a museum whose security and maintenance systems have broken down.  

 

b.
NL is not simply Habitat:  Many of you tried to identify the habitat of the artifacts and call that habitat NL. You thus often characterized the museum as NL for an artifact.   But NL refers to a situation where it is reasonable for a finder to assume there is no owner and take the animal.  If a museum is NL, it means that placing an artifact in a museum is putting it up for grabs for any finder.  That can’t be right.  



c.  Keep in mind the catastrophic context:  A lot of you clung to the idea that the museum were like the net in Shaw and so the artifacts remained in possession of O and did not return to NL as long as they were inside the museums.  However, the civil war changed the significance of the museums.  One of you found a very helpful metaphor:  Suppose you found a net full of fish after a tsunami that had altered the coastline and killed many of the people who lived nearby?  Would it be reasonable to assume that the owner was unlikely to return for the net and take the fish to feed survivors? Probably. You might well characterize these fish as being at NL despite the net.

5.  Other Concerns:


a. Distance:  In the cases we read, distance was either created by the animal moving itself or by natural forces like the flow of ocean currents or of gas and oil.  It strikes me that any distance created by the finder taking the object away should not count in the finder’s favor.



b. Animus Rev.:  When I suggested that you could view anchoring in the whaling cases as something like AR, I explained that it was labor undertaken by the owner (like training the animal) that meant the owner could safely be separated temporarily from the animal knowing they’d be likely to get together again.  I was not suggesting that the owner’s intent to recover the animal should be treated the same as the animal’s intent to return.  We already have the abandonment element to address the owner’s intentions.  Thus, if you are going to apply AR to an inanimate object like the artifacts, you need to explain why the situation is parallel. 



c. Ghen & Swift:  The holdings in these cases rest not on law but on specific customs. Thus, if you try to apply them here (where there are no relevant customs), you need to explain carefully how they apply.

D.  Recurring Concerns:


1. Reading Carefully/Using the Facts:  As always, many students lost points by not reading carefully and by ignoring important facts or instructions in the problem. For example, the problem specifically says there is no relevant custom, but several of you discussed customs you apparently invented.  Another common set of problems concerned the role of AH.  Some of you treated AH as a claimant to the artifacts, although there is no evidence of any kind of legal claim during or after the war.  Similarly, the new government has guaranteed religious freedom and includes some representatives from AH.  However, that does not mean AH is in control of the government or that it will be allowed to destroy the artifacts.  As has been true in the U.S. regarding traditional Mormons, a government can allow freedom of belief and worship without allowing practices like polygamy that it thinks are against public policy. 


2. Reliance on Concepts Outside the Animals Cases: As I repeatedly tried to point out, salvage is never actually applied in any of the cases we read, and so it can be used as an alternative in Question II, but should not appear in Question I.  Taber and Bartlett strongly suggest that the whalers use customs instead of salvage for lost whales, presumably because, in the normal course of operations, the component parts of the whale are broken down and mixed up with the parts of other whales.



Similarly, the Demsetz and Rose excerpts are not “animals cases.”  If you want to use concepts from those articles in Question I, you should try to tie them to one or more of the cases (e.g., Albers treats an expert as different from a casual finder, implicitly using Rose’s idea of “relevant audience.”).  On the other hand, the law of adverse possession, mentioned in Rose, is clearly not part of the animals cases.  Finally, when applying Demsetz, a lot of you use “externalities” as though it meant all costs/harms.  The term only refers to those costs (and benefits) that the relevant decision-makers are free to ignore because they won’t be affected.

2006 QUESTION I:  BEST STUDENT ANSWERS

2006 Question 1:  Student Answer #1

ESCAPE:  Natural Liberty: The plaintiffs will want to associate the coins as never having been  returned to their natural liberty because they were contained in the museums where they could have taken them at any time. WATSON came into the plaintiffs country and took the artifacts without permission essentially like the taking of the fish from the nets in Shaw. Just because there was a chance that the artifact may have been destroyed does not mean that they were not sufficiently in the possession of the museums, there is no need to have a perfect net just one that is reasonable. To counter this WATSON will need to show that since the artifacts cannot move on their own like a wild animal and that they are man made objects that came from stones in the earth, that they cannot logically ever be returned to a state of natural liberty. If they are going to be considered animals ferae naturae in order to be under someone’s control they must be guarded and protected not just left in a building. There is no way that they are going to move on their own so leaving them anywhere would be considered control under the plaintiff's theory. Since the artifacts were unguarded in the museums they were free from restraint as evidenced by WATSON's ability to take them and they were in their natural habitat which is the country of Ostramelia where the only Green Godlings and other artifacts are \naturally found. The plaintiffs will need to counter this by contesting that the natural habitat is not simply the state of Ostramelia but in the ground where the artifacts were abandoned by the Reed Weavers. The museum is not a natural habitat for them.

Abandonment: WATSON will argue that the items were abandoned by the government of Ostramelia just like they were abandoned by the Reed Weavers. The only reason that the government had possession of the artifacts in the first place was that the Reed Weavers died out and the government was able to take control of them since they were essentially abandoned. Here again like the Reed Weavers the government of Ostramelia, a democratically elected government, has died out and been replaced by the military and the AH. The democratically elected government is the only one who can legitimately claim that they are the owners of the artifacts. Once they were overthrown the artifacts were abandoned and WATSON legally possessed them. The Military will have to argue that a change in government does not mean an abandonment of ownership for government regulated buildings, programs, and items. The Military and AH by taking the role of the democratically elected government replaced the owners not abolished them. Even if this happens to be true WATSON will argue that the Military and AH still abandoned the artifacts none the less even if they retained ownership over them after the power change. Like in Mullett where the owner left the seal lion on an island with the possibility of escape and returned only to find it was gone not attempting to recover it until it turned up later in another’s possession here the Military allowed the artifacts to sit in abandoned Museums in an area not controlled by any force, that is prone to looting. They knew that if the Museums were not protected that the either the AH would destroy them or the looters would eventually make their way there. The Military must now prove that they did not have any intent on abandoning the items and that they did so only out of sheer necessity. The Military was under attack from two other armed forces and had they been able to control the Museums they would have but there was more at stake at the time. Like in Taber and Bartlett where the whale was left at sea out of necessity and with clear markings of ownership and intent to return, the Military had left the items in a place that was designed to house them which was owned by the government so there was certainly a clear owner. Although from this argument WATSON can still point out there is not a clear indication that one will return and like the whales rotting the artifacts were in danger of being destroyed and in fact the AH did succeed in destroying one museum. However the plaintiffs must contend that they in fact preserved the second Museum so although some may have been destroyed not all would have and they certainly have a claim to those. 

POSSESSION:  Labor: Both sides will argue that their labor is the one worth rewarding. The Military fought a long bloody war to establish a government in the state and that the artifacts that belonged to it should be returned. WATSON however will claim that it invested time, money , and human life as well to recover and save these artifacts. WATSON can also claim that the AH is the one who wanted the artifacts destroyed and the Military has not suppressed them but that they are supported by them. A huge reason that they labored to get these in the first place and that the court should reward that labor and not turn the artifacts back over to the very people who wanted them destroyed. 

Investment: Watson invested a mans life as well as four others who were injured  to simply retrieve and save these artifacts of which some would have certainly been destroyed and others unknown if it hadn't been for the Aid that these countries sent in order to help stop the war. MUM was not attacked because the war ended and that was because of an investment into the Military from foreign aid. The military will have to argue that investment was not made to secure the artifacts but to end the war. They fought the war to defend that museum and the artifacts that go in it belong to them. It is like a menagerie where the animals may escape but as long as they are identifiable and like the stone in another country out of place where the owner can be determined (Albers land Kesler) they should be returned to the menagerie. The government had spent time obtaining these artifacts from the earth and restoring them for display and creating a place for them to be observed, this is like domesticating an animal and putting time and effort into its training like the bird in Manning.  WATSON will need to refute this point by showing that those cases only involved animals that were escaped for a short time, these artifacts have been gone for years, and in which the owners did not abandon pursuit. In this case the Military did not  request to have the artifacts back until far later when the fighting had stopped. 

Reasonable Person: The reasonable person would depend on who you are claiming that to be. If you were to ask an inhabitant of Ostramelia they would probably say that their country is the owner and that the artifacts were stolen since they were made by their original inhabitants and were kept in their museums for a long time. Other people like the patrons of the museums may view the new museums as the owners since they are in their possession and were garnered by heroic efforts on the part of WATSON.

Markings: The artifacts are certainly marked in the sense that they are known to only be from that area but at the same time there are museums that had similar artifacts from that region before the fighting broke out and to tell them apart from the new ones is probably impossible.
Notice: Both sides can make a strong, loud claim that they artifacts are theirs. The plaintiffs shouting that they are the rightful owners and WATSON shouting that they saved them from destruction. It would be hard to hear one over the other in this respect. 
2006 Question 1:  Student Answer #2

First Possession-There is little doubt that O had FP of the RWA (red weaver artifacts). It had  been in O for hundreds of years and it had been in museums owned and operated by government for significant time. This shows they sufficiently had the RWA in power and control and maintained that control so as not to abandon to world at large (Shaw). Further, by keeping it in museum controlled by gov't, O had deprived it of liberty making possession practically inevitable and escape improbable (Liesner).

Escape-did the RWA escape from O? 

CCC: Marking: Several of the cases list this as an important factor in determining ppty rights (Manning, Albers, Whaling cases). O will argue the stones were very well marked. They had unique small sculptures carved into them that acted as clear mark to which others knew about. W (Watson) will argue that this mark was not good enough. Acc. Rose need marks that other people can recognize and understand as property signaling. There were no gov't O marks on it, rather only the symbols which were made by people hundreds of years ago in what was not even O at the time. These RWA's are in other museums around Europe as well and O never put any special marks on their RWA's to indicate to others that it is their property. O will say that it is unrealistic for them to put these types of marks b/c that will take away from their beauty and uniqueness. Further, it might impinge on their religious significance. They could further add that just by being in the museum, they were marked enough. W might argue that they could have put some sort of small mark maybe underneath the RWA's to distinguish them from those in other parts of the world. However, b/c it seems as if it does not really make sense to mark the RWA's in this way since it might really detract from that which makes them special in the first place, O may win out on this factor.

Labor: Pierson, Albers suggest we want to reward useful labor. O will argue they worked hard to keep them in their museums and even though area around CCC was not adequately controlled, they were all fighting extremely hard to regain control. W will say they did not do enough labor to sufficiently protect their investment and therefore brought the situation on themselves. W will add they lost their lives over trying to recapture the RWA's specifically b/c O did not do enough and they should not be penalized b/c of that. O will argue they were doing all they could to regain control-they were fighting a war! Should not be expected to do more than that which is possible. W might counter that regardless, it was still not enough. Their labor was insufficient at protecting the RWA's and CCC was actually destroyed and so they lose. B/C the CCC was actually destroyed, might show that their really was insufficient labor in this case and therefore we don’t want to reward O for that.

Reasonable Finder: AC suggests reasonable finder who knew the animal was previously owned should not get possession (Albers). O will argue that W knew the RWA was long owned by them and therefore should not get the RWA. W will counter that they certainly did act reasonably. Firstly, the land around CCC was not adequately controlled by any one group and so therefore they did not have reason to believe anyone really had a claim over the RWA. Further, they knew that if AH took possession, the RWA's would be destroyed. O might counter that while they might have nobly saved them, they know that O was the one who had the original claim and the only reason area was unowned was b/c of war and therefore now that war is over, a reasonable finder would be expected to return the RWA's. B/C W was acting to save these RWA's and they would have been destroyed if it were not for them, might say they did act as reasonable finder and we should not hold this factor against them.

Natural Liberty: If animal returns to NL with no intent to return, OO loses possession (Mullet, Blackstone). W will say RWA regained NL when O lost control of the museum. That is, there was no one there to artificially care for and guard over RWA and so it was free to follow the bent of natural inclination in that it was free in the world as any rock on the ground. O will argue that it still had NL while in museum and would have only regained it if it was truly lying around on the ground somewhere. Therefore, RWA never returned to NL. W will say that once O had lost control of museum that is essentially the same thing. If reason to emphasize NL is b/c it shows lack of notice of ownership to finder, O might win b/c while still in museum it is clear that someone will have claim over it. However, if reason to emphasize NL is b/c it is free and so now anyone can claim ownership, W may win on this factor b/c it was essentially "free" when no one actually had control over the area where the museum was.

Pursuit/Abandonment: If OO abandons animal, he loses possession (Mullet). However, if he continues pursuit, he keeps possession (Kessler). If he abandons by compulsion then he still retains possession (Albers, Whaling cases). W will say O abandoned the RWA when lost control of the museum. O will argue they only abandoned by compulsion b/c of war going on (just like nightfall in Albers). W will say not like Albers and Whaling compulsion cases b/c they were planning on taking up pursuit very soon after and here there was no telling how long the "abandonment by compulsion" could go on. Further, they might add they could do more to maintain pursuit b/c could have sent more soldiers or put up extra protections around museum to ensure that someone else did not take control. Therefore, not as much "compulsion" as in albers, whaling cases. O will argue they did all they could that was reasonable under the circumstances. However, W will point out that the CCC was actually destroyed, showing just how weak O’s argument is. B/c the CCC was actually destroyed, the might show that this factor cuts against W.

Taming: This shows strong investment of time and labor that we want to reward (Manning). O will say tamed the RWA's by keeping them in museum for long time and ensuring their survival. W will say that too much time/distance had passed since this original taming and so it is not enough to allow them to retain possession. That is, the war had been going on for 10 years and this was far too long to continue to reward them for original taming. Further, the fact that CCC was actually destroyed shows why it was unreasonable to still continue to reward them for their original taming. 

MUM:  Labor: O will argue that even if not enough labor for CCC, certainly enough labor for MUM. They retained control over the area the whole time and it did survive intact. They should be rewarded for that significant labor as it was enough to protect their investment. W might counter that AH troops were gathering nearby to capture MUM and so still not enough labor. However, b/c their labor was truly effective, we might really want to reward O in this case.

RF: O will say W knew that MUM was still sufficiently controlled by them and so they had enough info as reasonable finder that there was an owner. W will argue that still thought it would be destroyed as AH was encroaching and so still thought they acted reasonably. O will counter that b/c they maintained control the whole time and b/c they never actually lost possession, that should be enough to show W was not a reasonable finder. 

NL: O will argue that W's NL theory over CCC, RWA's in MUM never regained NL b/c they never lost control over the museum. W might counter that NIL could be just that the museum was closes and so therefore RWA's were just sitting there, not being cared for or looked at in a non-natural way. O will say b/c they still had control, definitely not in bent of natural inclination b/c still sufficient control. O would say whether or not NL is emphasized b/c shows lack of notice to finder or b/c it is free and so anyone can take it, either way they should retain possession of RWA as not having regained NL.

P/A: O will argue that b/c they still had control over MUM all during the way, they showed sufficient pursuit. The fact that soldiers had sufficiently maintained control of MUM was pursuit enough. W will say AH encroaching and so should have had better protection to show "pursuit." B/C MUM was never taken and b/c it remained intact, would show the legitimacy of O's claims in that didn't even need any extra pursuit.

Conclusion: O has a stronger claim over MUM RWA's then CCC RWA's. B/C CCC was not adequately controlled and because it was actually destroyed, this shows inadequate labor, as reasonable finder, abandonment, and return to NL of RWA's. B/C MUM was adequately controlled and b/c it remained intact, this shows useful labor that should be rewarded, sufficient pursuit, W as unreasonable finder, and RWA as not in NL. Therefore, O might better get possession of MUM RWA while W should likely get possession of CCC RWA.

Question 1:  Student Answer #3

Escape: Natural Liberty: O would argue that the art never returned to it's natural liberty because it was still contained in its own museums (Mullet). W would counter that NL as Mullet viewed it is not very applicable because the art cannot sustain itself.

Time/Distance: Courts have considered time/distance important to escape cases in that they want to protect the OO, provided that T/D is not too great (Manning, Albers). O might argue that the time of 3 years between the time of the art's escape and the time it is being demanded is not too long. First, because animals die after a period of time, losing their value. Unlike animals, art can conceivably last forever with precautions, so O would argue that the time is not as important as it is with animals. Therefore, since art can last so long, the time restraint is not as important. Also, the courts would be interested in protecting O's investment. The facts don't give a distance, but it too would not be as rigid a rule because it would be no problem to put the art on the plane and fly it back. On the other hand, it has been a few years since the art escaped. At some point, O would have to lose it. But when? Here, O only allowed it to go because it was in a civil war. Most importantly, art cannot move on its own, so the time/distance factor is not as relevant because its purpose is party to gauge the chance at return or capture by OO.

Abandonment:  In Mullet, the court cited Blackstone for backing that abandoning an animal is losing its property rights (though court decided case on return to NQ. Here, like in Albers, O was forced to abandon any pursuit it had in mind because it was in the midst of a war. So it was done by compulsion, and they therefore should not be punished for that. On the other hand, it could be seen that they abandoned the art before W came and took it because the museums had been closed, and it doesn't seem like O was taking any special measures to protect the art. To that end, it seemed to be pretty easy for W to come in and secure the art.

Marking:  The courts in escape cases used markings to identify the animal and to test finder’s knowledge of it is was potentially another's property (Albers, Taber). It's pretty obvious that there the markings were there and sufficient to show ownership and give notice. W knew the art has once belonged to O. The courts have an interest in protecting OO investment by not allowing a finder to simply swoop in and take property. However, it's a little different here because W was not looking to make a quick buck or commit fraud, they were looking out for the a property itself's best interest. But now that the war is over, the art is somewhat akin to an elephant in a cornfield because it is not native the museums it's now in. On the other hand, prior to this problem, some of this art was already in museums in Europe and America, so it's not quite so different.

Labor:  Courts look to protect investment, time, and labor (Albers). O was the one who originally had these artifacts and had most of the museums with them in it. It might be beneficial to have them be kept in the their "native" land. O had kept the art for an unknown amount of years and only abandoned them by compulsion. It seems unfair to allow a finder to swoop in and keep the art for their own benefit for countless number of years into the future for finding them. On the other hand, W did use more effective labor to get the art, and even lost some people's lives in doing so. Of course, O lost more in its civil war. But at the time W took the art, O was not even using it; its museums were closed, and the art was benefiting no one. Perhaps W should be rewarded for saving this art from destruction, as the facts state that there was widespread looting. Indeed, one of the museums was destroyed by hostile fire, so if W had not acted, the art would have been lost. there is an interest in rewarding the fortunate finder over the negligent owner (Mullet).

Okay to Take, But Now Return: In Kesler, the court ruled that it was not unlawful for an escaped fox that had wandered onto someone's property and posed a threat to that property, to be shot and killed. However, it also ruled that the value of the fox's pelt killed should be given to OO. Perhaps that is the best option in this case. W, seeing an imminent danger for the artifacts amongst a civil war and rampant looting, went out and protected that art. In both cases, if the parties were not to take action against another's property, further property destruction would take place. Only one of the museums was ultimately destroyed though, so maybe this was not the best judgment, especially considering that the security situation around both museums were different. On the other hand, with priceless works of art, it is probably better to err on the side of saving that art.

Outcome:  The art would be returned to O. In only one of the animals cases did the finder get to keep it, and that was Mullet, where the sea lion had regained its NL after escaping and being gone for a long time. In addition, the finder was not aware that the animal was previously someone's property. Like Albers, O only abandoned the art by compulsion of the war. Like Taber and Bartlett, there was clear notice as to who owned the art. They were unique and there was no question of if they belonged to another. Like Kesler, W should not be punished for their actions, as they were necessary to preservation of property. But like that case, the art should now be returned.

2006 QUESTION II: COMMENTS

A.  General Concerns

1.  Staying on Task:  Look carefully at the language of Question II.  I asked you to address the application of the ACs to one particular situation:  good faith attempts to rescue art and artifacts.  You lost credit if you discussed art and artifacts in other contexts or if you focused on who should win in this particular fact pattern rather than trying to derive rules for artifact rescue in general.  Many of you also gave me very short answers (1-1.5 typed pages) to this question.  It was worth a third of the grade and your answer had to be awfully thoughtful and concise to pull a B-level grade out of such a short submission. 

2. Substantive Issues:  This question was inspired by concerns about antiquities in Iraq.  It was designed to get you to think about how best to preserve priceless art and artifacts and the tension between encouraging good Samaritans to undergo rescue missions and the interests of the nations of origin (particularly in the developing world) in not having more of their heritage end up in European and American museums.  If you found this problem intriguing, you should consider taking one of Professor Urice’s courses on Cultural Property and Heritage.  


Quite a few of you did very nice work looking at the relevant strengths and weaknesses of the ACs and of some common alternatives.  There were two particularly interesting approaches that warrant special mention.  First, a couple of students pointed out that when wild animals are endangered or on the verge of extinction, we completely jettison the ordinary rules and impose a much stricter set of regulations about hunting and use. That suggests that, even within our own system, we don’t see the ACs as a good tool for assigning property rights to irreplaceable items.  Second, one student analogized the artifacts to children in dangerous living situations and noted the kinds of rules we use to decide when to remove them.  That very interesting discussion is below as the third model answer.  

B.
Key Differences:  As usual, I developed a list of key differences between the ACs and the fact pattern and rewarded students who recognized a significant number of them.  My list included:   
1. Art & Artifacts (AA) are not Alive
2. AA Have no Volition or Ability to Move on Their Own
3. AA Have Essentially Infinite Duration; They Do Not Die Naturally or Decay Easily 
4. AA are Often Priceless/Irreplaceable

5. AA have Value to Nation of Origin as Examples/Symbols of Culture and National Pride They also can have present religious value, but that was not the case in this problem.
6. People Outside the Nation of Origin may have Interests in the Preservation of AA for Historical and Educational Reasons.  This creates interests in the preservation of AA and in local political stability separate from that of the Nation of Origin. 
7. AA are Commonly Owned by Governments and Charitable Institutions; Individual Private Ownership is not the only Relevant Model.

8.  AA Property Issues may Arise in the context of Changes of Government Not Addressed by 
the ACs
C.
Alternatives to the ACs


1. Staying on Task:   For a discussion of alternatives to best fit into the overall task of Question II, you needed to address your alternatives to the rescue scenario and discuss the pros and cons of each alternative you raise.  The first two models both do a nice job of this.  You also need to keep focused on allocation of property rights. Many of you discussed compromises that the parties might reach or suggested negotiations.  While these are useful to resolve particular disputes, there needs to be a background set of rules for what happens when the parties can’t agree (or as might be the case here, you can’t negotiate because no party appears to really speak for the nation of origin). 

2. Specific Alternatives (See Model Answers for Some Pros and Cons)


a.  Variations on Salvage:  Pay the salvor with money, ownership of artifacts, or the right to display artifacts for some period of time.


b.  Registry Variations:  International Registries that allow registered artifacts to be returned to the nation of origin when it’s safe


c.  International Control:  Important artifacts are controlled by int’l body that is responsible for balancing safety and interests of nation of origin


d.  OO Always Wins


e.  Successful Rescuer Wins
2006 QUESTION II:  BEST STUDENT ANSWERS
2006 Question 2:  Student Answer #1

Factual Comparisons: Unpredictability of movement: Animals move in unpredictable ways and AC rules emphasize that fact (perfect net rule, dragging anchor, N.L., A.R.). Art and artifacts do not move in unpredictable ways. They go wherever an external force puts them and they just stay there until something else moves them. It is possible to argue that they do move unpredictably b/c there was no telling how the war's/civil unrest will turn out and therefore where the art would be moved. However, this is inherently different from animals b/c they are unpredictable as an extension of unpredictability of external movers while animals are unpredictable b/c of their own internal impulses. This is significant b/c may need different rules then that account for the predictability of their movement.

Volition: Animals have internal will and volition. Art and artifacts do not. They have no conscious and don’t decide to do things, change, or respond. AC rules account for animal volitions in such things as N.L and A.R. and therefore these may not apply so well to art.

Lifetime: Animals have relatively short lives and therefore AC rules put a premium on pursuit soon after escape so that valuable resource is not wasted. Art and artifacts can live forever. RWA's have apparently been around for 3000 years. Therefore, don’t necessarily need to so readily give and take possession b/c no time crunch on ensuring that resource is used. OTOH It is possible to argue they do have potentially short lifetime in that if they are removed in attempt to preserve them then it is very possible they will be destroyed and do need to ensure that they are not wasted and so do want to readily give and take possession. In this sense, AC rules  which emphasize short lifetime's of animals do apply well to art.

Value: Animals are valuable only b/c of their monetary worth and industry use. However, art and artifacts have much more inherent value-they are significant for religious, ethnic, cultural, and historical reasons. AC recognize the extent of their value, giving and taking possession easily and emphasizing things such as marking, N.L, and Reasonable finder in this context. However, may not apply very well to things with such inherent significance such as art b/c may want to take more seriously who we grant property rights too, being more careful not to so easily give and take possession based on things such as marking and R.F.

Finder's Motivations: In AC cases, finder's are motivated primarily by monetary goals and personal interests IN cases of art there are certainly different types of motivations at stake. The finder's are not motivated by personal monetary interests (or at least only motivated by these things). Rather, they are interested in ensuring the art does not get destroyed and preserving timeless cultural and historical objects. AC rules which discuss things like reasonable finder and pursuit might not matter so much then when we recognize the difference in why finders are motivated to take the different types of property.

Factors:  Marking: Animals are easily marked with signifying markers such as tattoos, etc. Although art can easily be marked as well as a tangible piece or property, we may not want to mark up the art to signify ownership in the same way we do animals. By marking them up, it may destroy their beauty, significance, and inherent value. It would therefore not be a good idea to consider marking as a factor relevant to ownership b/c unreasonable to expect people who value the art to mark them all up. However, with new technology such as electronic chips, scanners, etc. it may be possible to mark the art without ruining their value and beauty and so in this way, the marking might be a useful factor.

Natural Liberty: Animals return to NL when free to follow bent of natural inclination. When does art return to its NL?? This is very difficult to tell. It could be when they are unowned and just lying around, not in a museum or on someone's wall. Or it could be when they are with their original sculptor only. Either way, if NL is emphasized b/c it gives notice to finder of prior owner, then it does not apply very well to art. B/C it is so difficulty to determine what NL really is in regards  to this type of property, it will not act as an adequate signifier to a finder over whether a piece of art is owned or not. Therefore, it is not a very useful factor.
Reasonable Finder: AC emphasize reasonable finder b/c if finder would know there was a previous owner would not want to give them possession. However, people who remove art from their nation of origin to preserve them certainly know they have a previous owner. Indeed, they are often trying to save the art from this 00. Therefore, this factor should not necessarily cut against them as it does in AC as they are acting to preserve the art and ensure it does not get destroyed rather then take it for their own personal use. They should not be penalized for acting with such noble intentions. It appears as if this factor then does not work very well at all in relation to determining property rights in AC cases.

Labor: Want to reward useful labor in AC. Nation of origin may work very hard to ensure that art does not escape and to care for it and therefore would similarly want to reward this labor. If they do not do enough to protect the investment, then don’t want to reward them as in AC. Therefore, this factor appears to work quite well in cases of art.

Pursuit/Abandonment: In AC, if owner abandons by compulsion then we don’t hold that against him and he still gets possession IN cases of art, nation of origin might say abandoned the art by compulsion (it is war!) and that should not count against them. However, often in times of war or conflict, there is no telling how long the compulsion excuse will last and often the art that was abandoned by compulsion will be destroyed. Therefore, might not want to allow this factor to provide excuse for nation of origin to retain property rights over the art.

Alternatives: First Possession: Could say that nation of origin should always retain possession, even if someone removes in good faith. Could say it came from them and therefore they deserve to retain possession forever. This may promote certainty but it would certainly discourage individuals from attempting to go into nation to remove the art. This may lead people to stop trying to save the art and therefore far more would be destroyed and the world would be without these timeless historical objects. However, if finders are truly acting just to preserve the art, might wonder why once conflict has passed they would not be willing to give it back without a fight.

Absolute Possession: Could say that if remover goes in to remove art then can keep it. However, this is not a very certain rule. Hard to tell when exactly the actor is acting in good faith and when there is enough risk in nation of origin of destruction to warrant going in to remove it. Further, penalized nation or origin when their may be conflict or strife, depriving them of their art when they never asked anyone to go and save it!. However, it certainly does promote individual to go and save the art, ensuring that more survives.

Salvage: Could apply some sort of salvage for the finders. That is, the art should return to the nation of origin but those who remove it to preserve it get some sort of finder's fee. This would ensure that country's are not unfairly deprived of art that is rightfully theirs while simultaneously still providing some encouragement to finders to go in and save the art.

UN regulation: Could have some system where UN has to vote when a country is under enough conflict that others can go in a take the art. This would provide certainty, ensuring that the art is not taken without good cause. Combining this with some sort of salvage system may truly be the best way approach this type of property dispute.
2006 Question 2:  Best Student Answer #2  

Animus Revertendi: Animals cases (AC) use to show evidence of taming and effective labor; not very useful for treasures such as GGs b/c they haven't the volition or capacity for training/domestication like animals; NL should not be used

Natural Liberty: AC use to show when an animal NF can live and survive on its own and that it has freely escaped; this makes it easier for a court to rule on property rights b/c they can see that the Mullett sea lion was on its own; again, b/c the GGs are inanimate, may not be a good test for how the GGs are doing on their own and if they should be returned; they are going to do pretty much the same in any environment and setting

Abandonment: this test used by the AC to show if the 00 has left the property to the world at large can be effective in these cases; no attempt by the 0 to reclaim their GGs would have signaled to the court that they probably abandoned the property and thus, it's easier to reward the W for their labor and control; also helpful in terms of W b/c you can look to what they have done with the GGs and whether they have retained possession; thus, knowing that they're in the museums under their control shows no intent to abandon; this test should be used b/c the courts can look to whether the 00 have given their property up as the W would suggest the 0 did;

First Possession Tests: these tests are useful b/c they pretty clearly show that the 0 had first possession so they probably have a claim when the GGs were taken by the W; in addition, the tests such as the Shaw possession test might be helpful in showing the status of the W ownership; control tests also helpful in determining if the 0 had maintained control in both the CCC and the MUM; they may have found so in the CCC but not in the MUM and that it was practically inevitable that the W would gain control in both areas based on the warfare

Markings/R Finder: markings could be both helpful and not;

Labor: animals and treasure require labor and the factor is good b/c the court can reward effective labor so that industries will have incentive to continue; labor should be used b/c it shows that the 00 put resources and investment into the product or capturing it; here, the court can look to the resources of the W and reward those organizations that seeks to protect treasures; not to mention the loss of life as more than simple money to demonstrate the sincerity of their goals; also, the court can consider the labor of both the W and the 0 in preserving the GGs and how that is important if people will continue to enjoy them, which is another important similarity of some of the animals cases and the artifacts (that furs and artifacts are for public enjoyment); this will allow the court to make certain judgments based on how sound the labor was; Example: Is it worth losing lives over these GGs? Is the importance sufficient to permit external and private organizations to go after artifacts? 

Also, both animals such as whales and artifacts are precious and courts will use those considerations in determining the extent of the labor it wants to reward; again however, the court is likely to consider the whaling resource much more valuable than the benefits that flow from artifacts


Time/Distance: the GGs are not alive and on their own while animals are; Distance is probably not a good factor to use b/c the animals cases use distance to help establish if the 00 has abandoned the search while in the GGs case, distance is hardly a good indicator of how hard the 0 have pursued the GGs b/c in a few hours, the GGs could be across the globe; BUT, the time factor is probably more helpful b/c like in the AC, the court can look to how long the country has taken to try to make a claim; the con being that the court will need to distinguish the amount of time considered reasonable in the AC with the amount of time needed to repair a broken nation; the court may also consider the length of time that someone like the W has invested since they acquired the GGs; the W might have invested millions of dollars in only a few years and thus, the court may be more willing to give them the property rights or at least to require that the 0 pay a finders fee to the W; thus, time is a good factor for these cases;
Alternatives: 1) Global Registry: All nations pay into a global registry that maintains through international law, an incursion force and a board that makes decisions on when and if to go into imploding nations. If treasures are taken, the board determines when and if the nation can receive their goods. Pros: this creates a formalized way of dealing with the externalities of private companies (Should they have to give back; how do they make money); good b/c the world can be assured that its treasures will be safe for all to enjoy this is also good b/c countries enter an implied contract knowing that their things will be safe; Cons: funding, companies such as the US, China, and other large countries typically will foot the bulk of the bills; also, can’t force countries to join who don't want to and the problem becomes: "Do we intervene anyway?" like in the hypo if 0 didn't join. Another con is that a country may never be objectively ready or secure to get their things back, so how do you deal with that?

2) First Possession: Who ever gets and controls it first; Pros: certainty and rewards effective labor; treasures safe and can be viewed, preserved; Cons: incentives to invade and take things if country is weak; state sovereignty; reinforces global stereotypes of countries who can't get their stuff together

3) Salvage: companies like W claim the goods under dire circumstances and then when the countries are secure, the goods may be returned for a fee; Pro: goods saved; companies make a profit; goods returned when countries are ready; Cons: countries who have imploded probably have no money to pay salvage, so companies who start up will likely go away; so no incentive to invest; also, if countries couldn't pay, likely have the problem of companies withholding the artifacts and thus creating a global outrage; this would probably require the US or some other large country to pay the money and then you just have more US tax dollars going to waste like the UN;

4) Global Museum: anything gotten like GGs automatically goes here and stays here; policy behind it is that if the country can't stay secure, then they can’t be trusted with global treasures; Pros: certainty and rewards effective labor; treasures safe and can be viewed, preserved; Cons: national sovereignty concerns, world outrage; who pays companies for treasures and how do they pay

2006 Question 2: Student Answer #3 (Partial)

A possible alternative to analogize cases of artifacts would be a comparison between preservation of artifacts and the foster care system--or preservation of children.  Although there is a clear difference between the interests of preserving artifacts and preserving the lives of human beings, there are also some important similarities between the two that make the determination of property rights possible by making a comparison. While animals are wild creatures that escape by their own volition and control is only able to be maintained to a certain extent (they still escape despite a tame or semi-tame nature [see Albers, Kesler and Manning]), children have a higher capacity of understanding and generally remain in the care of their original owners unless other circumstances develop. When it is determined that the original "owner" of children-​their biological or legal parents--are unfit or unable to care for them, they are put into the foster care system. They are kept in the system for an indeterminate amount of time, until it is decided that the parents are once again able to properly care for the children without neglecting or abandoning them. While the system is much more complicated than that, this is still a similar situation to the interest of preserving artifacts. Because artifacts are irreplaceable and have a special value, their preservation is especially important and if it is found that an owner is unable to maintain the artifacts to preserve them as best as possible, a system where the artifacts are given to a more suitable owner until the original owner is able to care for them again would seem ideal. In this case, the museums did their part by making a good faith effort to keep the statues while there was a war going on around the CCC and MUM, and now that their work is complete and the original owners are able to care again, the museums should be compensated for their efforts (like foster parents) and then be forced to give the artifacts back to the original, now able, owners who put forth the initial investment of labor and resources. Like parents, owners should not be eternally punished for the inability to care for artifacts unless it is shown that they will permanently neglect them. Additionally, in the cases that artifacts are lost or stolen, these situations should be treated similarly to the cases of children. If the child/artifact is lost because of the neglect of the parent, a temporary "foster" situation may be in order. Otherwise, they should be automatically returned. The artifact-foster care comparison guidelines would make artifact preservation cases much more easily and fairly determined.
2007 Question I:  Comments

 I intended this question primarily to address first possession and custom issues.  When I wrote it, I didn’t really think that there was any moment in the problem you could very plausibly describe as an “escape” and I didn’t think that escape analysis was very likely to take ownership away from whichever side you determined to be the original owner.  For reasons I’ll go into more below, nothing in your answers really convinced me otherwise.  That said, I counted discussions of escape when determining your quantity score and gave you some additional overall credit for solid analysis of the escape factors.  


While, as always, students produced a lot of strong analysis, your answers displayed three kinds of technique problems much more frequently than usual:

· Many students (if not most) wrote very one-sided answers.  Interestingly, these answers divided about evenly as to who should win, but whoever they picked, they were sure of the result.  I don’t have any good theory as to why so many of you felt so strongly about this question; I’d be happy to hear what you think.

· The answers displayed an unusual amount of repetition:  Many students made essentially the same arguments under the purview of two or more different legal tests.  These students probably should have spent a little more time organizing their answers before writing.  If you see that an argument you’ve already made comes up again in a different context, cross-reference the earlier version so I can see that you are aware of the repetition.
· The answers contained an unusually high number of inaccurate statements.  One set of incorrect statements involved the facts of the problem; the solution to this is to read more slowly and more carefully.  A second set of incorrect statements involved the cases/rules; the solutions are to read the cases more carefully and to study more.
My comments on suggested substantive analysis and common substantive problems are below, arranged by major topics:

A.  1st Possession


1.  Structure of the Problem:  Many students approached this issue by comparing what the Tulyans (T) did with what the Phormycans (P) did.  However, the first possession cases are not comparative, but temporal. That is, they don’t ask which party most deserves the property, but instead ask whether the first party did enough to acquire property rights before the second party took action to stake a claim to the animals in question.  To be consistent with that approach, you needed to ask first, “Did T do enough to get possession of the island before P built the lighthouse?” If the answer to that question is yes, then under the animals cases, P cannot be the first possessor and can only make a claim based on custom or escape.  If you determine that there is a possibility that T never acquired possession, you then can ask,  “If T did not gain possession, did P do enough to get possession of the island?” This is not to say that you couldn’t sensibly organize your answer by going through the various first possession tests and, under each test, discuss the activities of both parties.  However, I heavily rewarded students who showed they understood the temporal structure of the cases.


2.  Suggested Analysis: Of the tests/ideas employed in the first possession cases, the most relevant were actual possession; power and control; and rewarding useful labor. All of these can be applied pretty literally without the use of an awkward metaphor.  The crucial questions under the first two tests are (a) Has the party in question done enough to meet the test?; and (b) Does it matter that use of the island is non-exclusive? As to the labor argument, ideally you should use it as way to talk about whether the prior two tests are met; only case makes it enough w/o some act that shows one or the other is Ghen, where really impossible to get actual poss or to maintain power & control


3.  Common Problems



a) Unexplained or Poorly Chosen Metaphors:  What does it mean to mortally wound an island?  The answer is not self-evident.  What does it mean to deprive an island of natural liberty or to prevent its escape?  You must explain!!!


b) Going Outside Scope of First Possession Cases:  Many students made arguments under the heading of first possession that didn’t come from the cases.  It seemed clear that collectively, you knew the escape cases better.  Some common problems:
· Arguing Undifferentiated “First-in-Time” :  You need to indicate first what:  first actual possession?  First labor?  First in control?  
· Intent:  The first possession cases do not make intent relevant.  If you kill a fox by accident, it’s still yours.  
· Unexplained Use of Escape Elements When Discussing First Possession
· Proper Role of Rose & Demsetz:  Arguments from Rose and Demsetz can support your conclusions or support interpretations of the law, but the cases do not incorporate all of the theorists’ ideas.  In particular, Rose’s ideas about signaling are not directly part of the first possession cases.  



c)  Relationship of Tulyans to Mermiges Island Federation:  You might sensibly briefly discuss whether the Mermiges Island Federation should succeed to the rights of the Tulyans, but you should not (as several people did) decide quickly and incorrectly that MIF had no rights and then cease to discuss their interests. Remember that the United States succeeded to the rights of the various states when it was formed and later when it brought in states like Texas. 
B. Custom:  When you see a custom in the question, two kinds of issues may arise:  (1) Is the custom by its own terms applicable to the facts?  (2) Should a court treat the custom as legally binding?  Both are implicated here and there was room for much more extensive discussion than most of you provided. (See the model answers). 


1.  Is the Custom Applicable to these Facts? There are three issues you might have discussed at some length under this heading: 


a) Is A an “inhabited island”?



b) What is a “reasonable time to respond”?



c) Does it matter that the custom ceased to operate after WWII?

2.  Should Custom Be Legally Binding? All of the factors from Swift & Ghen factors are worth discussing here.  The most interesting are: 


a) Limited Effects on Outsiders (Notice): You could discuss whether MIF and/or the Tulyans would really have gotten notice from P’s announcement and maps (there was no direct notice to either.


b) Reasonableness/Prevent Fraud & Deceit:  Does the custom unfairly favor sophisticated countries over less sophisticated nations and tribes?  For example, should there be a mechanism for determining whether the island was really uninhabited?
C.
Escape

1.
Framing the Problem as an Escape Issue:  To make sense of your escape analysis, you need to identify:


a) When is the “escape”?  In the four initial escape cases, there was a clear moment when the animal left the control of the original owner.  Here, you need to point to an analogous moment.  You might choose the moment that M became aware of the lighthouse and did not object.  You might choose M’s failure to object to P’s public claim.  But you need to choose something.


b) Which party is which?  The escape cases are not comparative. Instead, they ask specific questions about the original owner and the finder.  Thus, you need to clearly identify which party in your analysis is the original owner and which is the finder.  Many of you didn’t do this at all and lost substantial credit as a result.  

2.  
Possible Analysis:  No matter which team you decide is the original owner, I think the following point is crucial:  Neither party significantly changes its behavior once it begins to use the island.  This means it is very difficult to establish identify a moment of escape.  It also means that it is difficult to argue that the original owner abandoned the island or that the island returned to natural liberty.  Whichever team is the original owner has performed useful labor and has marked  the island.  It will be very difficult for a “finder” to win under these circumstances.
2007 Question I Model Answers:
Both model answers are very strong: clearly organized, with over 90 checkmarks, arguments for both sides and solid use of facts. The first answer is essentially what I envisioned when I wrote the problem, focusing exclusively on first possession and custom and doing very well with each.  The second answer also includes some discussion of escape, but clearly identifies the moment of escape and which party is the original owner. 

2007 Question I: Student Answer #1:  First Possession: Who has possession of the island? First we must look to see if M orig got possession of the land through the actions of polynesian people who settled on Tulyas Island.  

Deprivation of Natural Liberty (NL) :  While an island clearly does not have natural liberty in the way that animals (or oil even) does by motion (not getting into how continents are moving) and being able to follow the bend of its natural inclination and free from artificial restraint (Mullett), we can still say it has natural liberty.  Natural liberty would be established when the island is just how it was before foreigners came to inhabit it.  It would be 100% undeveloped and free from any human interference.  When M came in and started building the huts and ate/hunted the food, did that deprive the island of natural liberty?  M will argue that it did, and by building and interfering with the natural ecosystem of the island, they deprived it of its natural liberty.  The island no longer was able to follow the bent of its natural inclination with having grass grow in certain spaces and all of the berries and fish be where the would naturally.  On the other hand, P will argue that while this did disturb their ecosystem, it did not permanently, substantially deprive the island of its natural liberty (Liesner), because the interference was not that great and there were only a few huts and some berries and fish gone.  Because the huts were up permanently, but there were not very many, it seems like it would more be along the lines of wounding (partially deprived of natural liberty) and not mortal wounding or substantial deprivation of liberty (factor in Pierson and Liesner) which would fully deprive of natural liberty.  

Did P deprive of its natural liberty? B/c they just had one lighthouse there and did not develop the rest of the island the analysis is pretty similar for M and P and they both probably did not deprive the island of its natural liberty.  P may have less argument b/c they only have one lighthouse and the people there get some food brought in, therefore maybe doing less with ecosystem. OTOH, they lived there full year.  

In control so escape is nearly impossible (Liesner):  In order to establish possession in Liesner you have to have the animal in your control so that way escape is nearly impossible.  M probably fails at this test too.  It did not control the island except for the few huts.  It would have been very possible for someone else to have come in, even P, who could have come in at almost any time, especially because M left for a great portion of the year to return to their island, and taken the island. On the other hand they had been there since 1100 AD and no one had come to take control from them until 1935, so maybe they did not need to do a better job controlling the land than they did.  Like if the animal was one that was likely not to escape, then you would not need to control it as much and this island was not likely to escape so they did not need to control it any better than they did.  But, just because no one tried to take the island (have the island escape) it does not mean they did a good job controlling it, it more likely than not means they got lucky.  Also maybe can argue that b/c P came in and made a lighthouse P also got some control of the animal and it escaped to them and therefore escape was not impossible. 


P probably had better control considering they were always there compared to the M who only came a few times a year.  But, P too probably did not have sufficient control because having a few people in the lighthouse would probably not guard against any sort of army coming in to claim the island.  

Perfect Net (Shaw):  While escape has to be nearly impossible, in Shaw the court argued that the net does not have to be perfect so maybe b/c P came on the land and built the lighthouse, does not effect any potential property rights.  M could come on the land at any time they wanted and use the land for what they wanted which is like Shaw when they said that the owners of the net could come at any time to get the fish they wanted so even if some escaped it was okay.  B/c M had no prob coming to do what they wanted on the land, they had control.  OTOH, as said before, just b/c no one else came does not mean the net was good and effective.  Probably didn’t have good enough net, because anyone could have come in at any time and completely interfered. M did not intend to abandon b/c they came back every year.  

Does M have prop rights before 1935? Probably not because they did not do very much to the land to deprive of its natural liberty, and  anyone else could have easily come in and taken the land.  Does P have prop rights before 1935? Probably not for same reasons as M (even though they were there continuously).   

Custom:  When viewing custom (standards from Swift and Ghen) you have to look at whether it gives certainty, if it does not interfere with an outsiders understanding of laws, if it is reasonable (cost/benefit) , and if it helps the industry at hand.  

Certainty: This does create a great deal of certainty b/c if it is unclaimed then you can come and claim it and if no one objects then it is yours.  It is very simple and a take off in the first in time rule.  Once you claim it, then it is recorded and it is clear who owns the land.  
People outside of the industry: this is a huge problem! People who are from imperialist countries going off and try to claim new islands will surely know of this custom and they will get ownership rights of the land and will know if any other imperialist country has ownership rights to the land.  But, what about the people who are living in the remote island who have no idea of this.  Then imperialist countries can just come in and take ownership of the land with no regard to if people already has claim to the land but just has not officially registered it with the UN or anywhere else .  While most leaders of countries should be aware of international customs, if there is no one leader but instead a bunch of tribes with only tribal leaders, then this is no longer a strong argument.  Therefore, there could be a big problem with people outside of the industry knowing the standards.  

Help industry:  It does help the industry because of the clarity and certainty it brings btw the imperialist countries.  This way people are not fighting wars over lands when they both think they own it.  Instead the first person to peacefully claim the land is the owner and so when the second country comes in, they will know they have no ownership rights and could potentially avoid bloody and unnecessary wars. It allows countries to peacefully get new land, which helps everyone b/c it is more time and money efficient.  Might not be good for industry if a country claims the land and then has to deal with the local population who already feels they have claim and just did not know about the custom.  

Reasonable: The custom is reasonable b/c it makes sense that the first people there or the first people who would want to claim the land would have the opportunity to do so.  What makes the custom unreasonable is that it might not be fair to a remote island nation who has their own rules and leaders who are unaware of the custom.  It would be unreasonable for a large country to make claim to a small island that contains lots of small tribes because the people in the small country do not know any international language and do not have one leader.

Should this custom be upheld?  Yes, the custom should be upheld because even though it is unfair to the people living on the island, it would be worse for them to have to big nations fighting a war on their land to determine who owns it than to have one country peacefully take ownership.  Therefore, P should have the right to the island.  

2007 Question I: Student Answer #2:Did MIF establish ownership of A by first possession?

Power & Control: MIF will argue that it brought the island into its power and control by building on the island, which is similar to wounding an animal b/c it deprives it of its NL (island no longer empty, existing on its own) Pierson. P will argue that that MIF did not bring entire island under power and control, only southern tip of A, by putting houses there. The rest of the island was free/unwounded--no control by MIF. P will also argue not a mortal wounding b/c only 2-times a year doesn't sufficiently/permanently deprive island of NL. MIF only temporarily deprived of NL when MIF visiting, not sufficient under Liesner. MIF will argue that it maintained control by coming back every year 2-3 times annually for several hundred years, showing no intent to abandon. Liesner, Shaw. Like Shaw net owners, MIF didn't have to be there continuously to maintain control, huts showed no intent to abandon similar to nets (knew they would be there when they got back). 

Labor: Was MIF's labor effective in establishing ownership? MIF built stone huts, fixed roofs, will argue that labor is effective in capturing A, similar to wounding + pursuit by coming back every year. P argues that that is not enough, b/c not over the entire island, rest of the island capable of escape. P argues that although putting huts might be similar to nets in Shaw, as huts are left there and MIF knows they can return to retrieve, the net is not effective at establishing property rights over entire island. The rest of the island is not trapped in MIF's net (huts), just the southern end, so MIF's labor is not good enough. Similar to if would have just shot wolf in Liesner in toe--that labor arguably wouldn't be sufficient to accomplish goal of killing wolf, here MIF did not effectively capture the entire island. MIF can argue that the southern end is a critical part, similar to one shot in heart that could kill an animal, good enough. 

Clear signal: Is MIF sending a clear signal to the relevant audience (Rose)? MIF will argue that building houses, making repairs, sends a signal that is more than just pursuit. P can argue that the houses are temporary, don't send clear signal of ownership, similar to mere pursuit. 

Assuming MIF did establish ownership of A by first possession, did A escape when MIF built the lighthouse? 

Abandonment: P will argue MIF left every year, and abandoned the island. MIF will argue that it came back every year, which meant that it did not leave the island alone. 

Marking: Do the huts and religious symbols on the huts show that the island is marked? Purpose of this test is to show finder that OO has claim to the island. MIF will argue that huts show that someone has a claim to the island, like the tattoo in Albers. But P will argue that the huts are not permanent, roofs can easily be destroyed by wind, not a strong symbol of ownership . MIF will argue that religious symbols on hut show that someone has an interest in it--would take the time to carve a religious symbol, shows attachment like canary's comb-over in Manning. P can argue that not a relevant audience, Rose, doesn't understand relig. significance, doesn't show importance. P will argue marking is on southern tip only, 11 mile distance is a long distance to walk, P wouldn't have notice of MIF's huts. MIF can argue that if you are going to stake a claim to an island, should search the entire thing to determine if marked, someone else has claim to it. (Stronger case for MIF.)

Finder's knowledge: MIF can argue that P is in the same "industry" of claiming islands, so MIF should search an entire island before trying to claim it, as it is reasonable that people will build on an entire island. Albers.  P can argue that when it searched, no one was there, and once again huts weren't fully permanent. P has had people there all the time, no indication of whether they came across each other. 

NL: Is island free? Purpose of this test is to determine whether finder should know that the island is unclaimed. MIF will argue that huts show that island is not at natural liberty.  P will argue that the majority of the island is free, at NL, just not southern end. 

Protecting OO's investment: Escape cases want to protect owner who has done enough. P will argue that MIF has not done enough, didn't object to P's lighthouse, didn't object to others living there year round, and didn't object to P's claim (under custom). MIF will argue that it did not have to do all of that, b/c as in Kesler, shouldn't affect MIF's interest as OO. 

Did P gain right to island as custom?

Is custom applicable?:  MIF will say no--it involves uninhabited lands, and the island was inhabited. P will argue yes, southern tip was visited continuously, but not inhabited by MIF. For most of the year, MIF was not there, so P will argue that just putting a few huts does not make it "inhabited." Stronger case for P, b/c MIF has a right to object (see next question) 

Is it reasonable?:  MIF will argue that P should not be allowed to just get property by making claim when someone else has an interest. P will argue that he does have an interest, b/c of lighthouse, and that MIF had a right to object to the claim, but did not. (this goes back to effective labor) P will argue it is reasonable to have a custom that allows people to object. If MIF really had a claim to the land, it should have objected to the claim w/in a reasonable amount of time. 

Does it affect limited people?:  Unlike limited whaling industry, this involves the international community. It is not limited, and the custom should not be applied b/c it can surprise many people. W/ this surprise element--need more stable law.  Unlike whaling cases, not trying to protect an industry that has grown up around it, so custom n/a. 

Conclusion:  If custom were applicable, P would have the island, but custom should not be applied. MIF arguably has a first possession right to A, and the island did not escape when P put a lighthouse. MIF has a better claim to the island, since we generally favor the OO in escape cases and the finder should have known that someone else had a claim to the island. 

2007 QUESTION II: COMMENTS
As is typical for Question II, I rewarded answers that stayed on task, that identified more of what I saw as the key differences between animals and islands, that provided thoughtful discussions of similarities and differences and/or the legal tests, and that addressed the pros and cons of some plausible alternatives.  I also rewarded answers that had significant discussions of the first possession issue, which in this problem was much more important than escape.  There were fewer very strong answers than has been true in the past few years.  Below, you’ll find some detailed discussion of staying on task, of key differences, and of alternatives.

Staying on Task:  I was looking for the following indications that you understood what you were asked to do in Question II:

· Ideally, you would discuss whether the legal tests from the ACs should apply, not just whether they could.   Similarly, you would explain why the similarities and differences you identify matter.  
· Ideally, you would keep your focus on whether the ACs were useful tools. Some of you instead slipped back into the analysis appropriate for question I:  discussing whether P or M should win.  Note also that, as I stated repeatedly in class and in the review session, a discussion of whether the court should apply custom using the factors from Swift and Ghen belonged in Question I.  

· Ideally you should provide two-sided argument at every stage of the analysis:  strengths and weaknesses of using the legal tests; factual similarities and differences; pros and cons of any alternatives.

· Ideally, you’d discuss disputes over unclaimed islands generally and not just this fact pattern.  

Key Differences Between Animals & Islands:  Here is the list of differences I thought were especially worth discussing:  

· Animals are alive; islands aren’t.
· Animals have volition & movement; islands move extremely slowly if at all. 
· Animals have finite, relatively short lives and animal products often are useful only for a short time;  islands generally are available as resources for nearly infinite periods of time.
· Islands are much more readily divided among two or more “hunters,” who can use different parts of the island simultaneously without controlling all of it.

· Almost all islands are much larger than even the largest animals. 

· The value of the resources available on an island are likely to be much greater than was true even for the whales. 
· Islands can have non-economic value as cultural heritage or as a residence that were not present in any of the animals cases. 

· Because of the remote nature of uninhabited islands and because of their size, it may be much more difficult to enforce any set of rules (and even to maintain control) than is true for most animals scenarios.

Alternatives: Ideally, your discussions of alternatives should have focused on plausible options, should have considered disputes about islands in general (not just Arynisha), and should have addressed both pros and cons of each alternative you identified.  In addition, I was looking for alternative rules to decide ownership as opposed to merely identifying a specific tribunal (like the U.N.) for making the decision.  A few points regarding specific alternatives: 
· Registration System:  Many students did some variation on this.  Note that the custom here is a kind of registration system, which some of you sensibly suggested could be improved by better forms of notice.  

· War/State of Nature:  In most contexts, “whoever is strongest, gets it” is not really a plausible alternative.  However, in this context of international conquest and recognition of claims, it is always a possibility and could usefully be considered here as a worst-case scenario.

· First-in-Time: As we have discussed, this is really a class of rules and not a single alternative.  Here, you need to discuss what kind of “first” ought to be relevant:  discovery, public claim, use of resources, residence, control, etc.  You also should recognize that the first possession ACs are examples of first-in-time rules.

2007 QUESTION II: Student Answer #1:  [Based on the rough point system I used to score this question, this was by far the strongest answer I received.  The student identified almost all the key differences on my list, engaged in smart thoughtful discussion of similarities and differences, provided solid two-sided discussion of three plausible alternatives, and added a helpful concluding paragraph.]:
Differences/Why legal tests don't work


Islands are different from animals because it is much easier to divide ownership of an island. This is clearly seen in the case at hand where P was occupying one end of A and T was occupying another end and neither was ever in direct conflict w/ the other. Animals are entirely different, you can't really split up a fox you just killed and divide its pelt among fellow hunters. That would be impractical and futile. Because islands can be divided, different rules are needed. Essentially rules that allow for joint possession and flexibility w/ regards to the facts. Certainty is greatly needed to determine AC conflicts, but is not as essential when it comes to islands.


Islands don't move: well at least they don't move of their own volition, meaning their movement is not unpredictable like the movement of animals which have instincts and will try to escape their pursuers. It would be an interesting sight if an island somehow moved as to avoid having people settle on it. It is possible for islands to move based on geology, but such movement takes considerable amount of time and is easily tracked. AC conflicts require certain rules because of animals' unpredictable nature. This seems pointless for islands. It is for this reason that factors related to "making escape improbable" (Liesner) and "maintaining pursuit" seem irrelevant. How can you really keep an island from escaping? It would be illogical to say that you'd have to be present on the island at all times to keep it in your possession. That would be like saying that if you leave your house for the weekend you may have to worry that someone will think you're not keeping your house under sufficient control, have abandoned pursuit and therefore the house may be up for grabs. Because islands don't move of their own will, and can be tracked rather easily, applying AC seems irrational and will serve no particular policy purpose.


Islands are not living: Similar to above, except that it directly relates to factors involving "mortal wounding" and "entrapment". Because islands are not alive and not moving, AC does not apply well. Animals are typically being pursued to be killed (for food, fur etc). Islands are likely being pursued for some purpose that would aim to keep the island "alive" or sustainable. It would be crazy to say that you have a better right to possess an island because you have mortally wounded it by completely paving it over. That would be the clearest act for Rose to establish property rights over the island. A paved island is an owned island. Take away the trees and build condos and no one would doubt your ownership of the island. But is that the kind of policy courts want to encourage? Doubtful. In a world where sustainable development has become all the more important. Factors like these should not apply to unowned islands because they would encourage people to overdevelop to prove ownership and to take away whatever life is present on the island at the point where it is at natural liberty (perhaps untouched by human hands). 


Islands are much larger than animals: How can one establish certain control over an island? Build a wall around the whole thing perhaps, maybe that would amount to entrapment, but that seems excessive and wasteful again. The problem is that w/ most animals, a pursuer will know if other pursuers are around and chasing the same animal, w/ an island that becomes much more difficult. In this case, the island was somewhat small, but still 11 miles from N to S and P and T were able to reside 11 miles apart for sometime w/out crossing each others’ paths. There is no purpose to apply animal cases to something this large and difficult to control. No one could ever really know that they have exclusive possession of an island. In fact, there could be natives living deep w/in the interior that no one is ever aware of. Does that reduce the claim to possession? It probably would if the natives tried to claim the island later. No certainty is provided in the animals cases for islands, it would seem that unless one took drastic measures in changing the island to fit personal needs that ownership would change hands continuously or never fully be established because no one would ever have a claim as strong as the pursuers in Liesner, or the fishers in Shaw.

Similarities/Why legal tests do work


Labor is wanted: Rewarding useful labor will always be a valuable tool when dealing w/ conflicts regarding anything of value that needs to be acquired one way or another. Islands are clearly valuable (arguably much more valuable than most animals, even whales). Society will want to reward labor that is beneficial relating to settling on islands as well as pursuing animals. This factor is also flexible enough that it allows for the specific concerns surrounding islands. If society wants to promote sustainable development, then it can choose to reward people who settle on islands in the most sustainable way. Society wouldn't have to reward the person that paves over the whole island b/c clearly that kind of labor is ineffective in the long run and although it may serve the purpose of providing others w/ notice of pursuit it would do this through a highly unwanted mechanism and w/ a great deal of undesirable consequences. Labor arguments are left open enough in the animals cases (Pierson, Shaw's imperfect nets) that they are still applicable to deciding ownership of islands.


An intent to abandon can be shown towards an island like towards an animal: This factor can also be helpful b/c settlers may in fact choose to abandon an island they originally settled on and in that event, their original claim should not remain forever, preventing others from migrating to the island and beginning their own settlements. The intl system would probably want to encourage the settlement of such islands (assuming such settlement is not destructive, but beneficial). Perhaps resources on the island would better a nation's economy. In this case, the island is suddenly highly sought after because it contains substantial reservoirs of petroleum. Resources should not go to waste, at least according to most of society and the intl system, so the animals cases can help when it comes to applying a pursuer's intent to abandon. Possession is established when a pursuer maintains sufficient control and shows no intent to abandon. (Liesner). Sufficient control is arguably helpful at best, but not if taken to mean sufficient w/in the context of reasonable use of an island. Islands are not animals, they are not a nuisance (foxes in Pierson), so society doesn't want to encourage their immediate destruction. However, society would probably want settlers to reasonable control their island and provide notice to others of their claim, if only for the purpose of not causing someone else to waste a considerable amount of labor in investing in an island that is under someone else's claim.

Alternatives


Intl. Registry of Islands: Registration systems are costly, and most likely impossible to use w/ regards to wild animals. But in the case of islands, which are possible of great value, the cost seems worthwhile. The intl. system (through the UN perhaps in conjunction w/ leading intl geologists and cartographers) could devise a registry system listing all unowned/unclaimed islands. When I say unclaimed, I mean w/ regards to common knowledge (if there is some unknown tribe on the island that would be difficult to deal w/). Nations in proximity to the unowned islands would be given 1st pick to claim those nearest them. In this case, T(part of M) was the nearest nation to A, so T(M) would have been offered the first opportunity to claim the island (as soon as it was placed on the registry). If the first nation declined to accept, then the next nearest nation would be offered ownership. This seems good in theory, questionable in practice. The UN probably has enough problems at this point to be dealing w/ an intl registry of islands. Administration would be costly and difficult and dealing w/ problems of native tribes would also be a challenges, unless once discovered they were offered first claim of the island. Either way, this would be a much more difficult plan to allocate property rights in the islands than using AC. However, w/ some tinkering, it may be worth it due to the value of islands as compared to animals


First in time: Whoever settles the island first (meaning builds at least one reasonably sized settlement on some portion of the island) gets possession of the whole island. Easy to administrate, cheap to enforce. People won't litigate the issue because as soon as they see some nation building on an island, they will stay away most likely. Problems in that it might cause chaos if everyone tries to claim an island like A by building a settlement as rapidly as possible. Could also lead to destructive behavior. Who would enforce the activities in these islands? they'd have to policed to keep nations from sabotaging each other in all likelihood. 


No ownership of islands: May seem drastic, but might be the most fair. Under this system, islands would remain absolutely unowned by govts or individuals. People would be free to make use of a portion of the island, but people would not be permitted to extract any resources from such islands that would leave the island unsustainable. The islands could be monitored by a intl environmental organizations. The problem would come w/ islands like A that are found to have valuable oil, who would get the profits from the oil? That would be problematic, unless any resources would be extracted and maintained by intl organizations and later equally allotted among nations who had a part in the process. Like M would be allotted a substantial portion of the resource value for uncovering the resource, but P would also benefit simply by their presence on the island. Probably also difficult to administrate at least when it comes to islands that are hosts to valuable resources.

Should AC apply? None of the available alternatives appear to be particularly practical, but due to the immense value of islands and the need to avoid conflict over them, the first alternative of the Intl. registry may be the most appropriate, and w/ some alterations would serve it's purpose a great deal more than straight application of AC, which seems to serve little function in furthering policies related to intl island allocation and development. 

2007 QUESTION II:  Student Answer #2: [Although a little less strong than the first model, this answer also has a good sense of the task here and includes some thoughtful discussion of legal factors, key differences, and a plausible alternative.} 
Similarities: 


Markings: The islands are similar to animals in that they were once unowned and can be marked by ownership. The animals cases are good tools because they respect markings and use them as a sign to determine previous ownership. As in Albers, a man cannot capture a grizzly bear in NY or Chicago; when an object has clear indicia of ownership, people must respect the claim that it is originally owned. If an island is marked by claims of ownership, we don't want anyone to be able to put their flag down and claim the island as their own. Since the animals cases respect markings to show prior ownership, they would be good tools to deciding property rights between P and M. 


Deference to Custom: The animals cases are also good tools because they address when to resolve property disputes by deferring to custom. This case is similar to Swift where one crew tried to claim rights to a whale by loose interpretation of a custom. We want to enforce custom, but we want to enforce customs that are beneficial to industry and that prevent against fraud and deceit. Here, we might want to give property rights to M because P unlawfully interpreted the industry's custom. The animals cases provide tools for analyzing when to defer to custom such as if it embraces the entire industry and if it will promote the industry. These tools are helpful in this situation because we have to deal with a custom and decide whether or not to enforce it.  


Reward Labor: The animals cases seek to reward efficient labor. This is a good tool in resolving this dispute because we would want to reward the labor that shows signs of possession and prevents against unjust claims. Rewarding labor is a good way of solving this dispute because it protects the party that did the most efficient work in demonstrating their right to ownership. Rewarding efficient labor could be a good tool for resolving many kinds of disputes. 

Differences: The Animals Cases might not be such a good tool because islands have many differences from animals.

Immobility:. Many of the animals cases create rules governing acquisition of property rights based on the facts that animals move and can escape or be let loose. Here, an island cannot slip from the grasp of its owner. It is difficult to determine when an island has been 'mortally wounded' since it has no life span, and it is also difficult to determine when and island is being placed under the control of its owner so that escape is improbable if not impossible. Is escape defined by the possession of the island by another? Can 'escape' occur as the result of war? If so, it might never be certain when an island is under sufficient control by an owners or when owners are preventing reasonable precautions to prevent escape. 


Islands are immortal: Islands have a much longer life span than animals; they can be claimed to live indefinitely. The animals cases may not be good tools here because they sometimes take time and distance into consideration (Albers, Mullett) and almost always result in the death of the animal. Since an island's existence is indefinite, there is a longer time period open for conflicting claims to ownership. In this example, the island was inhabited by ancestors of M for centuries. They may find it unfair for another group of people to come in and claim 'P's' island as their own just by building a lighthouse and announcing a claim. The animals cases generally resolve disputes that took place over a few days, not a few decades, and so they may not have good rules adapted for these long-term situations.

Islands are communal by nature: Many islands are large enough to be inhabited by multiple peoples. The animals cases generally refer to distribution of property rights to one, small object between two parties. Different rules may be necessary to determine property rights of formerly unknown islands because they have resources that can be shared by parties and they may have multiple parties making claims. Also, after animals cases are resolved the disputed object (usually a pelt or whale blubber) disappears on the market, but here the island remains in one place where the parties can find it again. It can be repeatedly subject to claims if there are not definitive rules governing ownership. For example, here the parties are both using the island for their own purposes for many years. This would be an impossibility in the animals cases. This makes it harder to provide tests of clear notice and markings because, although they are good tests in certain respects, it is possible for many people to claim that they have sufficiently marked an island. Marking an island doesn't just consist of putting down one flag, or one man-made mark; it is not especially helpful to compare a tattoo in the ear of a fox with markings that you could make on an island. An island could have multiple marks by different owners over time, and each of these claims would have to be evaluated. 

International Scope: The animals cases also differ because they help resolve disputes within small industries. Here, we are dealing with the international community. We might not want to use tools that would be more helpful on a smaller scale. We have to take into account the relevant audiences. Although inhabitation is a pretty universal marking, it may be difficult to enforce other tools because we aren't dealing with a narrow region but on an international scale. People might use different marks and notice and may have trouble communicating claims initially due to language barriers or varying customs.

Tests:  Deference to custom within and industry would be a good test here because it seems fair for a nation to claim ownership of an uninhabited island by announcing its claim and allowing for reasonable objections. The animals cases often allow for deference to custom and so they might provide a good test here.

Alternatives: In determining property rights to unclaimed islands, we might want to award property rights to the first group of people to inhabit an island. This is similar to the custom used in the fact pattern, except they allow for claims to uninhabited islands without requiring habitation. It might be easier for property rights to go to the first group of people that live on an island, and claims by foreigners not living on the island will be rejected. If countries want to claim islands for specific resources, they should have a population living there. The problems with this test are that it might be possible, although rare,  for multiple parties to simultaneously inhabit an island. If this were to happen, there would have to be another test enacted. Perhaps, property rights would be given to the most needy group or one that had a historical claim to the land in the past. Wars between the two parties would not be an acceptable means of determining property rights. We would not want to encourage bouts of strength and military power to determine ownership of an island. In order to avoid the possibility of war, we would enforce the first in time rule so that newcomers to an island would know just by seeing other people there that they had no chance of ownership. They may be able to engage in trade and visit the island, but they would have no property rights to the land. 







�  For example, there was no need to discuss 1st possession by WATSON.  If O has lost property rights, WATSON will get the artifacts.  


�  Any discussion of whether O met the tests from Liesner or Shaw at the start of the war was misplaced; those tests are designed to determine first possession in circumstances where there is no actual possession. 


�  Relatedly, you could argue that ratione soli should no longer apply when the government no longer has control of the country.





�  In general, there were differences between CCC and MUM, but also sufficient overlap that completely separate analysis was not necessary.  





�  I assume this argument comes from looking at old exam questions involving intangible property like tribal symbols.  Since the symbols could be simultaneously used by many different people, widespread use outside the control of the tribes might suggest losing property rights.  But this argument doesn’t hold for tangible objects like statues.  You need to be careful about applying ideas from one test to a new and different hypothetical.
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