POSSIBLE PAPER/PROJECT FORMATS AND TOPICS


The paper/project can be an opportunity for you to work on your writing, explore a topic you care about, or simply to do something that feels different from the rest of law school.  Feel free to suggest formats or topics different from those on the list below.  The earlier you put suggestions to me, the sooner we can come up with a mutually satisfactory project that you will get a lot out of doing.

Possible Formats

Legal  Memoranda of the type you’d do in a law firm, describing cases or statutes in a particular state or federal jurisdiction.  If you do this, I will ask you both to describe accurately the state of the law and to do some analysis of whether the cases/statutes you describe serve their purpose or otherwise make sense.  E.g., Describe the differences between the California state housing discrimination statute and the Fair Housing Act.  Describe the kind of evidence that has been considered sufficient to show a prima facie case of race discrimination in the 8th Circuit.  Other possible topics follow in the next section, or suggest your own.

Testing Project:  Conduct tests of realtors or landlords by arranging for people who differ in a key characteristic to seek housing.  Write up what you learned.  E.g., one African-American and one European-American law student or one same-sex couple and one unmarried heterosexual couple. 

Interviewing Project:  Interview 10-20 people who share a relevant identity characteristic about their experiences in the housing market.  Write up descriptions of the interviews and suggest whether the statutes should change based on what you’ve learned.  E.g., interviews with Asian-American students.

First-person Narratives Project:  Like the interviewing project, except instead of interviewing live witnesses, search for published accounts of housing discrimination.  Write up descriptions of the accounts and suggest whether the statutes should change based on what you’ve learned.  E.g., accounts of the Physically Challenged.

Research Paper:  Write a standard college-style research paper on any topic related to the course (after clearing the topic with me).  This can take the form of a review of historical or social science materials (e.g., Congressional Resistance to Fair Housing; Effects of Segregated Housing on Children) or the form of a law review style analysis of a legal problem (e.g., Standing to Challenge Advertising Under the FHA).

Legal Topics


The following is a list of legal issues or topics (in no particular order) that I believe have potential to form the basis of an interesting project, either in the form of a legal memo or a research paper.  If any of them sound interesting, drop me a note and I will provide you with some citations to get you started.

1) Federal and state statutes prohibit advertisements that demonstrate a preference or a dispreference for people in protected categories.  Do people not actively looking for housing have standing to challenge discriminatory advertising that they simply see in the press?  

2) The federal courts since Hunter in 1972 have assumed that bans on discriminatory advertising do not violate the First Amendment.  However, in the interim, the Supreme Court has beefed up its protection of commercial speech.  Do bans on ads, particularly those that describe conduct that is itself not illegal, violate the new commercial speech tests?

3) The federal courts have consistently held that ad campaigns can be discriminatory based on selective use of human models.  Most cases involving human models involve race or family status discrimination.  Yet I have never seen an ad for housing that pictured a disabled person.  Does this violate the statute?  Should it?

4)  HUD regulations interpret the FHA to ban discrimination by providers of homeowner’s insurance.  Yet Congress has tried several times to pass such a ban and failed.  Lower courts have split on whether the regulation is within HUD’s authority.  Is it?  Would that interpretation be inconsistent with the McCarran Ferguson Act leaving most regulation of insurance to the states?

5) The FHA makes no distinction between race and sex discrimination, yet obviously the problems in the housing context are different.  Should they be treated as the same legally?  For example, HUD allows people to advertise for same sex (but not same race) roommates.  Is this OK?  Should the disparate impact cause of action designed to end race segregation apply to sex, when we are not really worried that we will end up with single sex neighborhoods?

6) What standards should apply to sexual harassment in housing?  How far does a landlord have to go before risking liability?  Can a single unpleasant incident be enough?  Is housing different from employment in some way in this regard? 

7)  The Second Circuit recently struck down a NY anti-blockbusting law on first amendment grounds. How much leeway should real estate brokers be given to hint at neighborhood transition in order to create business?  Did the court set the balance in the right place?

8) Most housing discrimination statutes have a provision forbidding interference with or intimidation of a person trying to exercise fair housing rights.  What conduct actually falls within the statutory provision?  What limits does the First Amendment place on these statutes?  If a group of neighbors start a huge fund-raising campaign to outbid an “undesirable” potential neighbor because of some form of prohibited discrimination, is that constitutionally protected activity?

9) Can Congress or HUD require people selling or renting homes to post Fair Housing posters?  Isn’t that coerced speech?

10)  The scope of the activities covered by §1982 is very unclear.  What types of discrimination are courts using the statute to reach?  Does it cover advertising or insurance redlining, for example?

11) About 15 years ago, the Supreme Court created a broad definition of race for the purposes of determining the coverage of 42 USC §§1981 & 1982.  It would be useful to examine cases decided since then to see how the lower courts have interpreted the new definition.

12) A number of recent cases have come to different results about the scope of the complex single family home exception to the FHA.  A review of cases and of how they fit into the policies behind the FHA and the exemption would be useful.

13) In the 12 years since the FHA Amendments, a large group of cases has examined zoning decisions that impact on handicapped persons.  The courts disagree on lots of issues, including standards of review, acceptable justifications for municipal action and the need for exhaustion of administrative remedies.  A survey of part or all of the caselaw with recommendations for clarification would be useful.

14) How have the federal housing discrimination statutes been used against exclusionary zoning?  Have plaintiffs been successful in striking down facially neutral zoning as race discrimination?

15) How have states other than New Jersey dealt with exclusionary zoning issues?  Do other states follow the Mt. Laurel cases?  With what results?  

16) Many state and federal cases involve attempts by condo or co-op boards to screen tenants.  Is there a pattern in these cases about what kind of screening is allowable?  What limits are posed by state law involving the powers of these boards?  Could you draft guidelines for the boards?

17)  There is remarkably little written on state fair housing law even though almost every state has statutes.  You could usefully examine statutes or caselaw either (a) for many states on a narrow topic or (b) for one state across the board. 

18) The federal courts have split over the correct tests and defenses for the Disparate Impact cause of action.  What do the cases say? Are the differences significant? Is one set of rules better than others? 

19) Two important issues have gotten caught up in an interesting statutory analysis problem.  One involves the standards governing disparate impact cases and the other the standards involving so-called mixed motive cases.  In both situations, the following events occurred:  Courts in housing cases developed standards following employment cases.  The Supreme Court decided a very restrictive employment case, which Congress overruled by amending Title VII in the Civil Rights Acts of 1991. However, Congress made no changes to the Fair Housing Act.  Should courts interpret the FHA to follow the old interpretation of Title VII (which Congress rejected) or the new statute, which has explicit language not found in the FHA?

20)  Courts often rely on the parallels between employment and housing statutes and rely on Title VII cases to determine how to interpret the FHA.  When is this OK?  When are the two situations too different for this analogy to be useful?  

21)  The ADA forces compliance with accessibility regulations in new buildings and in renovated areas of old buildings.  In effect, this requires often landowners to both greatly change the physical structure of there property and to law out considerable expense to do so.  Are these accessibility requirements ever (or always) an unconstitutional taking of property?

22) It would be useful to create a summary of reported physical accessibility cases under the ADA, the FHA or both.  What kinds of suits get to court?  What legal standards are emerging for judging compliance with accessibility guidelines?  

23) HUD has been cracking down on a variety of insurance and lending practices that tend to make it hard for people to purchase housing in certain neighborhoods.  How and when can an insurance company, mortgage broker, or other lender wants to take into consideration the character of the neighborhood as part of their risk assessment without risking a disparate impact lawsuit?  Is HUD restricting businesses too much?  not enough?

24) Are there any patterns in reported cases involving mortgage discrimination under the FHA or Equal Credit Opportunity Act?  What types of situations are being litigated?  What kinds of legal standards are developing?

25)  The Second Circuit struck down a leading integration maintenance program in Starrett City 12 years ago.  What has happened to integration maintenance since?  Do other courts follow the Second Circuit?  What types of integration maintenance plans, if any, are being allowed?  

26)  In recent years, the Supreme Court has greatly restricted the ability of federal courts to craft extensive remedies for historical discrimination problems (e.g., Aderand, Jenkins).  What approaches remain to address segregation (e.g., in public housing) caused in part by federal agencies and programs?

27) A number of important cases in the syllabus occurred several years ago and it would be interesting to research what happened to the neighborhoods/municipalities/persons in question.  Some cases worth exploring: Yonkers, Rizzo, Starrett City, Huntington Branch.

28) The first major housing discrimination case involving sexual orientation arose out of Wisconsin in the past couple of years.  It involved a shared living space case where some non-gay women were forced to allow a lesbian roommate.  The courts found no violation of the roommates rights to association.  Were they right?  What is the significance of the case for other shared living situations?  Could it be used to force men & women to live together?

29) States split about whether protection against discrimination on the basis of “marital status” covers unmarried cohabiting heterosexual couples.  What do the cases say?  Is this kind of protection a good idea?

30) As the courts have begun to address discrimination on the basis of family status, my perception is that they seem to be allowing more leeway to landlords than in race cases.  Is this perception correct? What do the cases say?  Should people have more ability to exclude children or large families? 

31) Housing rules that favor people with more money will tend, in our society, to have a disparate impact on women and some racial and ethnic groups.  Can these kinds of rules subject landlords to FHA liability?  Should they?  How does a business necessity defense interact with this issue?  Is it a defense that a landlord needs the rule to make more profits? Or is a landlord limited to “reasonable profits”?

32) A few jurisdictions have introduced age as a protected category in housing.  Congress protects age in employment but not housing.  What kinds of cases have been brought in jurisdictions with protection. Is there a reason to have age discrimination protection in housing?  A reason not to?

33) The Jones case holds that constitutional basis for federal housing statutes addressing  race is the 13th Amendment.  What is the constitutional authority for non-race statutes?  Surely not the 13th Amendment for sex or family status or disability laws.  Does the Commerce Clause cover real property transactions after Lopez?  Does the 14th Amendment §5 reach far enough after Flores?  Is it possible the 1988 Amendments to the FHA were unconstitutional?  [Note:  The Supreme Court is hearing a case this term about the constitutionality of the federal Age Discrimination in Employment Act.  You might want to discuss the significance of that case for FHA issues.]

34) American Apartheid has been widely reviewed and discussed.  What have commentators said about the book?  Are there serious challenges to its analysis and conclusions?  

