PROPERTY IJ SPRING 2010:  NUISANCE LAW

BACKGROUND & OLD EXAM QUESTIONS

SOME BACKGROUND ON NUISANCE DOCTRINE
Property IJ Spring 2010: This section is provided to help you understand what I was looking for in the questions below and what the students said in the best answers.  I will not be testing on nuisance on your exam and you are not responsible for either this version of nuisance law or the cases/doctrine covered in your torts class.
I.  Intentional Nuisance:  I only cover “intentional nuisance,” which is the kind more important for land use policy.  Under the Second Restatement, 
an invasion is “intentional” if the actor knows that the invasion is resulting, or is substantially certain to result, from his activity.  Thus, the purpose of an activity, such as a feedlot, may not be to invade its neighbors’ interests in the use and enjoyment of their property; but the invasion is “intentional” within the meaning of the Second Restatement if the proprietors of the activity know that such an invasion is resulting—or is substantially certain to result—from the intended operation of their business.  

Carpenter v. Double R Cattle Co., 669 P.2d 643 (Idaho App. 1983).  In practice, this provision basically means that, once the defendant has notice that its activity is harming other landowners, the continuation of the activity makes the nuisance “intentional.”

II.  Private Nuisance:  

A.  Liability:  Generally I cover four approaches to liability for private nuisance:

1. Traditional Strict Liability:  Using your land in a way that interferes with the use and enjoyment of another’s land is a nuisance and results in injunction unless:



a.  Harm is de minimus or would only bother an oversensitive plaintiff

b. Plaintiff purchased property after defendant’s use began (plaintiff “came to the nuisance”).

2.  Strict Liability with Balancing of Equities:  If fact-finder decides that activity is a nuisance under the traditional strict liability test, judge “balances the equities”: does a cost-benefit analysis to decide if injunction or damages is appropriate remedy. 

3.  First Restatement:  If “gravity of the harm” outweighs the “utility of the actor’s conduct” an injunction issues.  Otherwise, no remedy.



4.   Second Restatement:  

a. If “gravity of the harm” outweighs the “utility of the actor’s conduct” an injunction issues.  

b.  Otherwise, damages awarded if “the harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct not feasible.”
B.  Policy Issues Raised by the Problems:

1.  Should there be nuisance liability if the harm to neighbors’ property values is due to speculation or fear unconnected to actual harm?

2.  Should there be nuisance liability if the harm is aesthetic?

3.  When is it appropriate to base nuisance liability on acts of third parties that foreseeably arise from the defendant’s activities?

3.  Are there situations where we shouldn’t allow nuisance liability as a matter of public policy even if  the relevant test for liability is met?
III.
Public Nuisance

A.
Definition of “Public”:  Interference with rights common to the general public



1.
Often defined by statute.


2.
For claims that don’t rely on a statute, some courts look for harm to




a) considerable number of people –OR–




b) an entire community or neighborhood 


B.
Determining “Nuisance”:  



1.
Depends on Jurisdiction



2.   If no statutory definition, often similar to private nuisance


C.  Special Concerns for Public Nuisance


1.  Standing Issues




a.
Relevant government entity always has standing




b.
Private individuals can sue if “special injury”





i) injury “different in kind” from public as a whole





ii) usually just means harm to property value





iii) in practice, probably need private nuisance cause of action



2.
No Coming to the Nuisance Defense
EXAM QUESTIONS WITH NUISANCE COMPONENTS
Questions are numbered from my internal exam bank, so not consecutive.
Question Type I:  Lawyering (To Do List)

1G.  Felice comes to you to see if there is any way she can continue to put up her holiday display and presents you with the following information.  Discuss the factual and legal research you would need to do in order to advise her.  Property IJ:  Just Do the Nuisance Issues


Elegant Estates is a subdivision located in Coral City.  Managed by a homeowner’s association, it encompasses 85 residential 2-acre lots, each of which contains a four or five bedroom house. 

About 15 years ago, Felice Navidad purchased a house in the middle of Elegant Estates. The following Christmas, she put up what she describes as “a whole lot of lights” on her house and on the trees in her yard.  Encouraged by the praise of relatives who live nearby, Felice has added to the display each year, steadily increasing the amount of lights and inserting other holiday elements, including a crèche with over 30 animals on the front lawn and a huge Santa Claus on her roof.  She and her relatives have developed traditions of getting together on the day after Thanksgiving to put up the display and again on New Year’s Day to take it down.

Felice’s display has attracted a lot of local attention, and, for at least the past five years, many Coral City residents have driven by Felice’s house on December evenings to see her holiday spread.  The resulting traffic has apparently upset a number of her neighbors.   

This past January, after Felice took down her lights, the president of the homeowner’s association visited her and asked her not to put them up again in the future.  When she refused, the president called a meeting of the homeowners, and over Felice’s objections, a majority voted to amend the by-laws to prohibit holiday displays other than strings of lights totaling no more than 50 feet in length.  The president then told her that if she put up her display this year, the association would do more than try to enforce its new by-law.  It also would bring a nuisance suit and ask Coral City to enforce existing zoning regulations that prohibit external decorations on single-family houses that have not been approved by the city’s architectural board.

1L.  Discuss the factual and legal research you would need to do to advise Jason if he presents you with the following information.  Property IJ:  Just Do the Nuisance Issues:  

Shroyeracre is a one-acre parcel of beachfront property located in the city of Fullerton containing a four-bedroom house. Jason purchased Shroyeracre from Rosalie in 1997 and has used it as his family’s primary residence ever since.   Directly inland from Shroyeracre is Hogue-acre, a 10-acre parcel. When Jason purchased Shroyeracre, Hogue-acre was undeveloped and was owned by Daniel, an old friend of Rosalie.  Rosalie told Jason prior to the closing that she had given Daniel an easement to cross along one edge of Shroyeracre to have access to the beach.  Between 1997 and 1999, Jason occasionally saw Daniel use the easement.


In 1999, the city of Fullerton purchased Hogue-acre from Daniel.  It constructed a large youth center on the property that included a building with TV rooms, game rooms and a large dance hall, plus basketball courts, tennis courts, etc.  Late in 2000, the youth center opened for business.  Since then, Jason thinks there are “at least a hundred” teenagers at the center every evening and most of the day on weekends and school holidays. At least once a week, the center sponsors dances and even more teenagers are present.


Jason has a number of objections to the center.  The dances are “wild and crazy” and disturb the sleep of Jason and his family. If the weather is warm,  groups of teenagers cross the easement to use the beach, making noise, leaving garbage on and adjacent to the easement, and sometimes trespassing onto other parts of Shroyeracre.  Teenagers on the easement and hanging out just inside the common property line have reduced the privacy of Jason’s family significantly.  Jason would like to be able to continue living on Shroyeracre because he likes the location and he is concerned that if he tries to sell it, a buyer would not be willing to pay anywhere close to the purchase price because of the youth center.   
Question Type II:  Short Problems
2S.
Discuss what remedies for nuisance, if any, Vera City residents would have under the Second Restatement in the following scenario:  Dolls-R-Us manufactures its lucrative (sales of $34 million per year) Brussels Sprout doll line in a factory on the outskirts of Vera City.  The manufacturing process needed to give the Sprout dolls their widely-advertised "feels-like-a-baby's-skin" texture releases a chemical into the air that causes cancer in rats.  When this information becomes public, Vera City property values drop.  

2PP.
Discuss whether, in the following scenario, Scott could successfully bring a private nuisance suit in a jurisdiction that follows the Second Restatement approach:  Mary Melody, the famous movie star, after being acquitted of murdering her third husband, purchased a big house in a wealthy suburban community far from the lights of Hollywood.  Because she has been busy filming a TV movie about herself, she has spent little time at the house.  When she does use the house, she makes almost no noise and has few guests.  However, on occasion, journalists hear a rumor that she is about to appear and many reporters and camera crews congregate in the neighborhood for a couple of days, sometimes trespassing on neighbors’ lawns in search of a good camera angle.  For many years, Scott has lived next door to the house Mary purchased.  Since she moved in, he has been trying to sell his house without success.  Potential buyers have expressed dismay at the idea of living next to a possible murderer and at the presence of the media. 

2YY.
The state of Conflict uses the First Restatement's test to re​solve both public and private nuisances.  Discuss whether the state could obtain an injunction under a pub​lic nuisance theory in the following scenario: Jackson Co. makes contact lenses under a special patented process that makes them both cheaper and more com​fortable to wear than conventional lenses.  However the process emits into the air small quantities of Silichlor IV, an odorless chemi​cal to which about 2% of the population is highly al​lergic.

2MMM: Discuss whether, under a private nuisance theory in a state that follows the First Restatement, Chris would be liable in the following scenario to the neighbors he is waking up:  Chris Creave is a stockbroker who lives in a house he owns in the western United States.  Early in 2002, he was in a terrible car accident. Chris was left paralyzed from the waist down.  After about a year of rehabilitation, Chris was able to get around relatively easily in a wheelchair.  He then moved back into his house and returned to his old job. He bought a used van with a motorized lift designed for a person in a wheelchair, so he can drive himself to work. The lift takes about six minutes to raise Chris into the van and is very noisy while operating.  Because Chris has to be at work at 4:45 a.m. to be ready when the stock exchanges open on the east coast, he needs to leave the house at 3:55 a.m.  The noise of the van regularly wakes neighbors in seven nearby houses.  A new van with a much quieter lift mechanism would cost $85,000, which would not be covered by any insurance.

2RRR:  Discuss whether, in the following scenario, Ambrose and his neighbors could enjoin the opening of the treatment center under a private nuisance theory in a jurisdiction that follows the First Restatement:  Sam purchased a 5-bedroom house in a well-to-do residential neighborhood to set up a live-in treatment center for people recovering from drug addictions, a use allowed by the local zoning.  Although the center hasn’t officially opened, negative publicity about it has reduced by 15% the value of the four closest neighboring lots (one of which is owned by Ambrose). 

2ZAA:  Discuss whether, in the following scenario, Mike could succeed in a private nuisance suit against Alissa in a jurisdiction following the First Restatement. Alissa and Mike own  houses on adjoining lots in a residential suburban neighborhood.  They both spend a lot of time gardening. Alissa returned from a trip to Kenya with seeds of the camara, a beautiful little plant that, in the spring, produces large golden flowers and, in the fall, grows bright red seed pods that open on windy days, scattering the tiny seeds.  Alissa planted the seeds along the side of her house facing Mike’s lot, where they grew beautifully.  Many of the neighbors commented on how beautiful they looked.


For several years beginning the following spring, camara plants  appeared in Mike’s lot.  At first, he let them grow because they were so pretty, but then he discovered that he was mildly allergic to them (the pollen and seeds caused sneezing and eye irritation and handling the plants gave him a mild rash).  After a few years, he discovered that, any place the camara plants grew, his tulips and daffodils stopped coming up.  Research revealed that camara roots secreted chemicals that killed the bulbs from which plants like tulips and daffodils grow.


Mike repeatedly asked Alissa to do something to help keep the camara plants off his lot.  However, she was unable to control the seeds as the seed pods were bursting. She refused to pull out the plants or to remove the seed pods before bursting, which would have left her with no viable seeds to grow camaras for the following year. 

Question Type III:  Opinion/Dissent
3C.
Wagman, Inc., a defense contractor, operates a plant in the state of Ecotopia where it manufactures Dolphin anti-missile missiles used in small foreign wars.  As part of the manufacturing process, it releases into the air a chemical, Meltzerium, which causes lung cancer in laboratory animals.  There is no other evidence as to whether Meltzerium has a negative effect on humans.  There are no state or federal regulations prohibiting release of the chemical.


Residents living near the plant discovered that Wagman was releasing Meltzerium and sued, claiming that the emissions constitute a private nuisance.  The local trial court heard the case, sitting without a jury.  The judge made the following findings of fact:

1) The release of Meltzerium by the plant reduces property values in the surrounding neighborhood.

2) Although the harm from Meltzerium is somewhat speculative, the potential risk is high.  Therefore, plaintiffs are not “oversensitive” to complain about it.

3) The social value of the plant—producing Dolphin missiles for American defenses and employing Ecotopian workers—exceeds the harm to the plaintiffs and others similarly situated.

4) The plaintiffs purchased their homes prior to Wagman’s starting the production processes that release Meltzerium.


The trial court granted plaintiffs’ request for an injunction.  However, the court stated in dicta that, because of the high social value of Wagman’s plant, it would have preferred to employ the Restatement 2d test and either award damages or do nothing, but it felt constrained by Ecotopia’s strict liability nuisance precedents (similar to those of Florida and North Carolina).


Wagman appealed, requesting that the Ecotopia Supreme Court adopt the Restatement 2d rule for private intentional nuisance.  Write an opinion and shorter dissent for the Supreme Court, determining the appropriate rule governing nuisance actions and deciding the case under your rule.  Assume that the trial court’s findings of fact are supported by the evidence the parties presented.

Question Type IV:  Traditional Issue-Spotter
4E. 
Doris owned Dayacre, a large tract of land in a rural area in a midwestern state.  Dayacre was bounded on its north and south sides by country roads.  In the center of Dayacre there was a lake, next to which Doris built a big house and a small bandshell.  She also paved a driveway from the road at the north edge of the property to the house. She used the driveway for access to the house.  Doris only occupied the house for a few weeks a year.  When she was at the house during the summer, Doris invited famous people to give concerts in her bandshell and invited her friends to listen for free.


In 1961, Doris sold the northern third of Dayacre to Gladys.  Gladys's lot became known as Knightacre.  Doris continued to use the driveway for access to her property and to hold summer concerts when she visited Dayacre.  Gladys built a house on Knightacre, moved into it, and used the same driveway for access.  In 1965, Doris sold the southern third of Dayacre to the state government.   At the same time, the state bought the property east and west of Dayacre and turned its entire holding into a nature preserve.


In 1967, Gladys suffered a nervous breakdown and was confined to bed by her doctors.  She found the noise from the summer concerts at Dayacre to be intolerable to her nerves.  She contacted Doris, and they entered into the following agreement:

Doris, her heirs and assigns promise to Gladys, her heirs and assigns to stop having summer concerts in the bandshell at Dayacre because of the noise they create.  In consideration for this agreement, Gladys gives Doris $4,000 and two Pips.


In 1969, Gladys died, and left Knightacre to her son Ray.  Doris kept her agreement until she died in 1979.  After Doris's death, her estate sold the property to a rock band called Hudson.  Hudson's manager and lead singer, Clara, examined the property before she purchased it for the band.  She noticed that the bandshell was dusty and in need of repair.  When she inquired about it, she was told it had not been used for some time.

Question 4E continues on the next page

Hudson was touring constantly in the years after they bought Dayacre, and so did not take possession of it until 1983.  In that year, they set up residence in the house and tore down the bandshell.  Using the original driveway for access, they brought in construction people and built a big amphitheatre by the lake on the site of the old bandshell. They began holding regular concerts in the amphitheatre, for which they charged admission.  About half the concerts were benefit performances, the money from which went to environmental causes.  Concertgoers reached the amphitheatre using the access road across Knightacre.  


By 1985, Hudson had become permanently housed at Dayacre, holding concerts 8 months a year.  The state was so pleased by the environmental benefit concerts that it granted Hudson an easement across its nature preserve to use as a second access road to the amphitheatre.  Ray was not so pleased.  He did not like the constant traffic on the access road or the noise from the concerts.  Discuss what rights and remedies Ray might have against Hudson. Property IJ:  Just Cover Nuisance Issues for Now
4L.
Tess Tator owned a large parcel of land in an undeveloped area on the outskirts of a large city.  The parcel was located due south of the Holy Shrine Church, where she had attended services since she was a little girl.  At the time she died, she was a widow with one child, her son Dick, who was away at college. Her validly executed will divided the lot south of the church into two equal parcels, Northacre and Southacre. Tess left Southacre, which contained the family home and stables, to Dick. She left Northacre “to the Holy Shrine Church to be used for church purposes, but if not, to my son Dick if he is still living.”  Tess left some small gifts to her son, and the “rest, residue, and remainder” of her estate, which consisted mainly of about $75,000 in stock, to the Holy Shrine Church.  

The Holy Shrine Church immediately took possession of Northacre and expanded their parking lot onto it. Shortly thereafter, another large bequest left the church with a highly desirable location in the center of the large city nearby.  The church moved its headquarters and services away from the site near Northacre and left both the original church and Northacre empty for several months.
Question 4L continues on the next page

  Subsequently, one of the more devout parishioners, Faith Fuller, asked to be able to use the old church building and the nearby land to set up a shelter to house and feed the indigent during the brutal local winters.  As Faith was going to use her own money to fund the program, the leaders of the church agreed. Faith set up housing in the old church building and a temporary soup kitchen structure on Northacre.  The program was very successful.  Each winter, Faith would bus many indigent city residents out to the shelter to be fed and housed.

Meanwhile, Dick moved onto Southacre.  He often was away from home on business, but when he was at home, he periodically would ride one of his horses around the perimeter of Southacre, Northacre, and the old Holy Shrine Church property.  During the winters, he would wave cheerfully to Faith and the indigent people she was helping as he galloped by.

One summer about 15 years after Tess died, Dick got a job in another state. After extensive negotiations, he sold “all rights I have in both Northacre and Southacre” to Richard Slimmons, a well-known diet expert.  Slimmons intended to use Southacre to house an exclusive spa for relaxation and dieting for the very wealthy.  Similar spas had proved very lucrative in other parts of the country.  Unfortunately, Slimmons was completely unaware of the existence of the shelter.  Once winter came, the leaves fell from the trees, revealing Faith and her soup kitchen. Slimmons’s exclusive clientele bridled at the proximity of the indigent users of the shelter and the spa was a complete failure.   Even worse for Slimmons, he discovered when he tried to sell that the presence of the shelter meant that the market value of Southacre was considerably less than the price he paid for it.  

Discuss whether Slimmons might have any legal mechanism available to stop Faith from using Northacre for her shelter, and, if he doesn’t, whether he has any other remedy against Faith or Dick. Assume that none of the parties is acting in contravention of any applicable zoning provision.  Property IJ: Just Discuss Nuisance Claims by Slimmons Against the Shelter
4Q.
Danielle owned a large outdoor amphitheater called “The Shell” and an adjacent residential lot located in a state near the Gulf of Mexico.  She presented 30-40 rock concerts a year at the amphitheater.  One weekend in 1985, she booked a popular all-female punk band called “The Puppies” for three concerts.  After the first performance, Danielle had a huge fight with the members of the band, Jane, Paula, Georgia, and Rosie, about damage done to the facilities by their rowdy young fans.  When the band refused to pay, Danielle cancelled the last two performances. In response, The Puppies organized a boycott of Danielle by major rock bands. 


Frustrated, Danielle decided to sell the amphitheater to her friend Chris, taking one last shot at The Puppies.  Thus, the grant in the deed read:  “To Chris and his heirs if The Puppies never perform at The Shell; otherwise the grantor will retake the land.” Chris recorded his deed, took possession and, until 1991, presented rock concerts at The Shell about as frequently as Danielle had.  

Meanwhile, in 1987, Georgia died of a drug overdose and The Puppies broke up.  Paula and Rosie hired some other musicians and formed a new band called “The Beagles.” In 1989, Chris booked “The Beagles” at The Shell.  Later that year, Danielle, discouraged by the success of Paula and Rosie,
 sold her house “and any interest I have in The Shell” to her friend Matt.  She then moved to another state.  Matt recorded his deed.


In 1991, Matt was living in the house near The Shell and grew tired of the noise from the rock bands.  He had recently inherited a lot of money, and offered Chris $1,000,000 to leave The Shell empty for five years.  Chris cheerfully took the money, hired a watchman to keep an eye on the amphitheater, and went prospecting in the Andes.


In 1992, as Hurricane Andrew approached, Matt feared that branches from some trees on the lot that included The Shell would break off and damage his house.  Seeing nobody around, he took a chain saw, trimmed off a number of the branches, and properly disposed of them.  In 1995, when Hurricane Eduardo threatened, Matt did the same thing again.
Question 4Q continues on the next page

In 1996, Chris returned (very wealthy) from the Andes.  He had enough money to hire famous rock bands to play 10-15 concerts a year and donate all the proceeds to charity. Unfortunately, in the interim, the concert-goers in the area had become more rowdy. They made more noise before, during, and after the concerts.  They often overflowed onto neighboring lots, including Matt’s, trampling plants and littering.  Matt complained to Chris, who hired extra security guards, but it made little difference.  Matt offered to pay Chris to stop having concerts again, but Chris refused.  


Last summer, as Hurricane Corinne approached, Matt spoke with Chris about trimming the trees near his lot line.  Chris refused to either trim the trees himself or to allow Matt to do it.  When the hurricane hit, some of the branches Matt was worried about flew onto Matt’s lot, damaging his house.  Although Chris’s insurance company paid for all the repairs, Matt was very angry about the unnecessary damage.

Just last week, Jane, Paula, and Rosie played at The Shell as part of   The Puppies Reunion Tour.  Chris privately thought they didn’t sound at all the same without Georgia.  Unfortunately, their fans were more rowdy than ever, and trespassing and noise again made Matt furious.

Discuss any legal claims Matt might have, Chris’s likely responses, and the relative strength of their positions.  Property IJ: For now, just discuss nuisance claims.
4Z.  Starting in 1885, Sonderling County held a fair every summer on the county fairgrounds.  By the 1980s, the fair was clearly failing:  traditional exhibits did not attract teenagers or young adults and the County was losing more money on the fair each year.  

 Late in 1984, Leigh, a successful promoter, reached an agreement with the County to run the fair for fifteen years.  Leigh was to pay the County an annual fee and then keep any profits.  As part of the deal, Leigh purchased a significant portion of the fairgrounds and agreed to lease the rest of the fairgrounds from the County every summer for the fair.  In addition, she bought a house for her family on a two-acre lot just to the east of the fairgrounds.  Leigh immediately reinvigorated the fair, which became a huge success and grew steadily. 

Karen owned a cattle ranch directly east of the two-acre parcel where Leigh lived. The winding public roads leading to the ranch were often dangerous in wet or icy weather.  An abandoned private road (the “Old Road”) led from Karen’s ranch across the two-acre parcel and along the edge of the fairgrounds to a public highway.  Shortly after moving into her house, Leigh orally agreed to allow Karen and her employees to use the Old Road when the weather made the usual access roads to the ranch unsafe. 


 Karen and her staff found that the Old Road was easier and quicker to use than the public roads.  They used it sometimes even in good weather, especially if they were returning tired to the ranch late at night.  Karen’s workers even patched up parts of the Old Road to make the drive smoother.


Karen believes she has “gypsy blood,” and has studied gypsy cultural traditions.  In 1989, she dressed as a gypsy and set up a fortune-telling booth at the fair that quickly became very popular. Word spread among ranchers trading livestock at the fair that Karen’s cattle were especially high in quality because she used her “gypsy powers” to select and breed them.   

In subsequent years, Karen, along with a group of her ranch hands, attended the fair almost daily.  Karen would tell fortunes while the hands would trade livestock and do other ranch-related business. They usually used the Old Road to get to and from the fair, but Leigh, busy with the operation of the fair, didn’t notice.  Partly due to her activities at the fair, Karen’s business boomed and she invested in additional farm buildings and cattle.  

In 1998, Karen’s workers built a brightly-colored gypsy wagon. Subsequently, on the first day of each year’s fair, Karen would stage a sort of parade along the Old Road to the fairgrounds, with a truck pulling the wagon, music playing, and most of the ranch staff marching along behind.  Leigh’s children would bring their friends over every year to watch the parade, but Leigh was always too busy on the first day of the fair to notice. 

By 1999, when Sonderling County renewed its contract with Leigh for 25 more years, the fair was a major event for both local folks and tourists, lasting from mid-June to mid-August every year.  Although the fair brought a lot of money into the local economy, residents living nearby began to complain about increasing amounts of noise, trash, traffic and trespassing. Leigh increased her security and cleaning staff and worked with the County to ease parking and traffic concerns, but the problems continued.


Late in 2004, a cattle disease killed off most of Karen’s stock and she had to shut down the ranch so it could be decontaminated.  During the next two years, as Karen worked desperately to save her business, she did not attend the fair or even use the Old Road very often.

Question 4Z continues on the next page


By October 2005, all of Leigh’s children had left home, so she sold her house and the two-acre parcel to Matt.  When Matt asked about the Old Road, she told him that “the gypsy lady who runs the ranch next door uses it sometimes when the weather is lousy.”


In the summer of 2006, Matt first experienced life adjacent to the Sonderling County Fair, which produced an unpleasant amount of noise and occasional trespassers and litterers. Other folks living near the fairgrounds told him that “it gets worse every year.” And the following summer it did!!


On the first morning of the 2007 fair, Matt heard a great commotion outside.  Karen finally had managed to get her business running again and was staging an especially elaborate “Gypsy Returns to the Fair” parade.  As the gypsy wagon, the ranch hands, and a little marching band crossed the Old Road, spectators from the fair poured onto Matt’s land.  Then, each day of the fair, Karen and her staff used the Old Road to cross between the ranch and the fairgrounds. Matt said nothing, as he was not enthusiastic about trying to negotiate with the burly ranch hands.

To make matters worse, at the 2007 fair, for the first time, Leigh brought in well-known rock bands and had them perform after the main fair events had ended for the day.  These concerts were supposed to run from 8:30 to 10:00 pm but they rarely started on time and sometimes lasted until nearly midnight. To stage these concerts, Leigh had built a special band shell very close to Matt’s lot, so he was particularly affected by the noise and by the trespassing littering teenagers who attended the concerts and often tried to further their sexual development in Matt’s yard afterward. 


After a few days, Matt complained to Leigh, but she wasn’t interested in changing anything because she was charging separate admissions for the concerts and they brought in a lot of money.  The following day, Matt went to the fair.  Near the band shell, he found an area where several charitable and political groups had set up tables giving out information. Standing nearby, he unfolded a large sign that said, “Sonderling County Late Night Concerts UNFair to Neighbors.”  Within five minutes, two security guards  arrived to escort him off the fairgrounds.

Discuss whether Matt might have a nuisance cause of action for harm he was suffering from the fair in general and from the rock concerts in particular; whether he can prevent Karen and her employees from using the Old Road (or at least limit their use of it); and whether he can force Leigh to allow him to protest at the fair. Property IJ:  For now, just discuss nuisance claims. 
� The Beagles’ first album, “Hotel Cocker Spaniel,” went platinum.
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