PROPERTY IJ  SAMPLE NUISANCE EXAM QUESTIONS:
COMMENTS & BEST STUDENT ANSWERS ON NUISANCE
Note that Student Answers are not perfect; they do not make all possible useful points and they may contain some mistakes.  They represent the best work done on that particular test by the students who took it.  Also, I may have chosen answers as models for Question Types I and IV primarily based on their work on other issues, so they may not show the very best student work on nuisance for that particular test.
QUESTION TYPE I:  LAWYERING (TO DO LIST)

Edited to Just Include Points Arguably Related to Nuisance Claims
1G:  PROFESSOR’S COMMENTS:

Generally:  An important set of questions you needed to ask concerned the scope of the display and the extent of the harm it caused. Some of you did thoughtful detailed investigation of these issues; others barely mentioned them.  You will be unable to determine if her display is a nuisance or if it violates local zoning unless you know how extensive it is and what problems it causes.  

Nuisance:  Legal research would include determining the rules for public and private nuisance that apply in the state, looking for any nuisance cases had addressed holiday displays,  determining the relationship between zoning and nuisance liability, and determining if Felice could be liable for actions caused by others (as in Armory Park).  Factual research would include determining the scope of the harms caused by the display, determining what other holiday displays were in the area to see if the display was typical or suitable, exploring possible benefits of the display (neighbors who like; any charitable work associated with, etc.).  Weaker answers listed nuisance tests, but did not describe what research you would undertake to see if they were met.  Incidentally, Professor Mahoney says there are a lot of recent cases in which courts have found traffic-causing holiday displays to be nuisances.

1G:  STUDENT ANSWER #1:

Nuisance

1.
What nuisance regime is used in jurisdiction?  (affects Liability Rule, Remedy)

2.
What else happens in HA?  (How different is this)

3.
What else happens in local area?

4.
How much traffic increase?

· Any accidents

· Any trespass

· Noise

· Traffic law violations

· Times of day effected (worse during rush hour/sleeping time)

5.
How many neighbors upset?

· Do these folks complain often? (establish a pattern, use to show "bad" intent)

· Has client ever argued with these neighbors (motive)

· Have these folks told complaint to my client? (potential out-of-ct. agreement, save $)

6.
How many kids in subdivision?  (Public Benefit?)

7.
What notice, if any, did client have other than Pres. of HA?  (How free of blame is she?)

General Questions 
1.
Have there been any Christmas light cases?

5.
How much is "a whole lot of lights"

6.
How big are the animals?

7.
What can she live without?  (Length of time, decorations)

8.
Would she compromise?  (Time, Size, Volume)

9.
How much money is she willing to spend fighting? (Litigation is costly)

10.
Where among the 85 lots is hers?  (How many people could complain, how much effect is she having.)

11.
Did she buy before the complainers?

12.
Did they know she did this?

1G: STUDENT ANSWER #2
Nuisance Law

A.
Legal Inquiries

-
Plat of EE (special layout of house & roads).

-
What test does the juris apply?  Morgan, Shultz, Rest 1, Rest 2

-
Case law on nuisance litigation

-
btw. private individuals

-
homeowner & assn's

B.
Factual Inquiries = focus on being able to balance burden & benefits of holiday lights & displays

Burden 

-
How far do the lights emanate (lots are 2 acres big, might not be major interference)

-
When are lights on?  (daytime display not so burdensome)

-
Are they musical lights?  Flickering lights?

-
What is "steadily increasing"?  (is the nuisance "going" to the other residents?)

-
What is "local attention?"  (media coverage can be very concentrated or very burdensome — trucks, satellites)

-
How big are her trees?  (light can be shining down over neighborhood).

-
How many care are passing by to see the display?

-
Is it just traffic?  Children can be trotting up and down others' property, people parking on other lots & walking to Felice Navidad's house?  (more burdensome)

-
Interview neighbors (get specific reasons why they are complaining; could there be negotiations?); who's complaining besides family?

-
When is traffic bad?  (time affects burden — people are _ home during the day but, of course, they might _ be able to sleep at night).

Benefit 

— Interview neighbors: do any appreciate the holiday glee.

- What is actually done on the property?  Does Ms. Navidad open a wonderland - games for children during the holidays?

-  Do Ms. Navidad and her family open the decorating time up to their neighbors?  (community unity).

- Does Ms. Navidad do any charitable work while the display is up, using the display: fundraise, collect gifts, can drive?
1L:  Professor’s Comments
Nuisance:  J may well have a nuisance claim against the city based on noise, trespassing, loss of privacy, etc.  You would need to research the standards for nuisance in the jurisdiction and, (as some of you noted though I wouldn’t necessarily expect you to know this), whether you could even bring a nuisance suit against a city.  You would want to see if the city was violating any ordinances about noise or land use, which would strengthen both your nuisance suit and your negotiating position. You would want to see if other neighbors have similar complaints to create the possibility of a public nuisance suit.  Assuming the jurisdiction used a balancing test for at least part of the analysis, you would need to get detailed information both on the harm being caused by the center (many of you did a good job on this) and on any benefits it provides to the community (fewer of you did a good job on this).

Model Answers:  Both models provided strong organization, nice detailed factual investigation, necessary basic legal research, good discussions of nuisance, and some very clever ideas.  
1L: Student Answer #1

Nuisance Issues: 

1.  General nuisance research:  J may have a private nuisance cause of action against F.  I would first have to determine what restatement this jurn has adopted.  If it uses the 1st restatement test (see Carpenter II), J would have to seek an injunction using the gravity – utility balancing test.  If this jurn used the 2nd restatement test, J can either seek an injunction or try to get damages using the 2nd prong (Carpenter I, Boomer). Also check:

· Whether zoning laws forbid this type of activity?

· Whether S-acre or H-acre are part of a homeowners assn. or other community assn?

· Whether other neighbors in the area have complained?

2.  Gravity-utility test:

A. Gravity of harm
· Any police reports?

· How frequent are the disturbances?

· What is the neighborhood like?  Mostly residential or mixed residential/commercial?

· What time does the rec center close?

· What time do the dances end?

· Is the rec center seasonal?  Busier in the summer b/c no school?

· How old are the children?  Do they have cars?

· What activities have the children performed on the easement?  Drinking?  Smoking?  Vandalizing?  Drug use?  Sex on the beach?

· How frequent is the trespassing?

· Has rec center put up signs restricting children from trespassing?

· Does rec center expel children who trespass, litter, etc?

· Extent of property value diminution?

· Does this impair J’s use of the beach?

B.  Utility of rec center:

· Other options for area children?

· Has crime decreased in city?

· Test scores gone up?  

· Is city dangerous – is rec center keeping kids out of trouble?

· Does rec center charge dues?

· Taxpayer funded or privately funded?

· Does rec center allow other government programs?  Significant revenue?

· How many people does rec center employ?

3.  2nd Restatement – 2nd Prong (damages)

A.  Seriousness of harm – see “gravity” above.

B.  Would damages make activity unfeasible?

· Look at city’s annual report: Is it a rich city?  

· How much would damages cost them as amount of their grant/funding/operational expenses?

· What is per capita income of city?  

· Could city increase taxes?

1L: Student Answer #2:

Client

· What exactly does the client want?  

· Has he talked with the Center?  What, if any, responses?

· Would shutting down the center solve J’s problem? 

Private Nuisance

1. Factual Research  (There would be many of the same questions involved as above.)

· How loud are the dances?  How often?  Weekdays, weekends?  How long do they last?  Does our client suffer from delicate nostril or in this case delicate eardrum?

· How is J’s house situated on the property?  Where?  (1 acre vs. 10 acre).  Has applicable zoning been followed?

· Where do they “trespass”?  And what exactly does that mean (peering in windows; any property damage)?  Has J ever alerted the police?

· How many teens live in the area?  Teen drug problems?  Gangs?  Does the Youth Center provide the only alternative?  Does it aim to keep teens out of trouble?

· What does J do for a living?  Does he have a home business?  Does he have clients over often?

· How does J know the Center/teens have devalued property?  Has he employed a real estate agent?  Any prospective buyers?  Any indication people are wary of the area?

2.  Legal Research

· How has the court dealt with private nuisances against a government entity?

· What are some cases that give a good example of the cost/benefit analysis?

· Is shutting own the center an option?  What remedies does the court seem to prefer?  

QUESTION TYPE II:  SHORT PROBLEMS

2S: Professor’s Comments:

A lot of people had problems with this, which was really a follow directions question.  I asked you for application of the Restatement Second, not for all possible remedies and their relative merits.  The best answers listed both prongs of the restatement 2d, then applied them to the facts.  Students lost points quickly for not knowing the prongs of the test or for failing to apply them to the facts.

2S:  Student Answer #1
According to 2nd restatement, the intentional conduct of an entity that causes harm to the property of another is a nuisance if:

1.  the utility of the conduct is outweighed by the harm; or

2.  the harm is substantial and forcing the actor to pay damages would not shut down the conduct of the actor.

Here, the manufacturer makes dolls that "feel like baby skin."  Many persons may argue that the production of dolls is of great social utiltiy - it promotes maternal & paternal instincts in children.  In order to maximize the cultivation of such instincts, it's necessary for the doll to be as life-like as possible.  Besides, dolls make kids happy & happy kids = happy parents!


2nd rest says that such social utility, however, must be weighed against the harm.  Factors:  Extent of harm; nature of harm; burden on the plaintiff.  The nature of the harm is multifold:  releases chemical (potential carcino-gens) into air; chemical may cause cancer in humans (we don't know); news may reduce prop value.  That the chemical causes cancers in rats is relevant but not conclusive - today most chemicals cause rat cancer.  We don't really know the impact on humans.  Note that one shortcoming of 2nd restatement is that it doesn't allow cumulation of harms on the side of plaintiffs but does allow cumulation on side of society!


The news potentially may cause property values to fall - but this too is speculative.  Note factory on the out-skirts of city - how many houses will be affected - are there any close by?  If not, then the extent of the damage is small!  If the chemical really is dangerous to humans the gravity of harm is large - even if confined to neighboring residents!


A $34 M business has got to be valuable to small town of Vera City unless city is large - it may choose to elimi-nate those jobs!  How important to economy is the business?


Note that social utility is also arguable - there are hundreds of doll manufacturers - what does one less doll do to our social good?  Besides they may be able to make doll w/ non-toxic process - even if it means giving up baby skin.


Utility > Harm? maybe not because utility of dolls low, but utility of $34 M business may be great!  Harm is specultative but potentially grave. If utility < Harm then injunction

If utility > Harm then we must go to step 2 of test:  Would making business pay damages shut down business?  We need more info about dropping prop values!  More info on cancer potential!  If damages don't exceed profit margin, then rest 2nd says allow conduct to continue but make doll co. pay the damages.  If damages > profits, then no damages will be paid.

2S:  Student Answer #2
Under the nuisance theory of the second restatement a balancing test is applied; remedies include injunction, damages or both.  The balancing test examines harm vs. uti-lity.  If the utility is greater than the harm created by the activity, and the harm is serious (substantial), the activity will be allowed to continue but damages for the harm may be granted.  If on the other hand, the harm is greater than the utility, injunctive relief may be granted.  Where harm is greater than utility, damages may not exceed an amount that would make continuation of the activity un-feasable (because this would in effect be an injuntion).  


The harm here is obviously the release of cancer caus-ing chemicals as a by-product of the manufacturing process.  Although related to rats, there is probably a high correla-tion between the effect of chemicals on rats and on humans.  Another harm that results is the decreased property values that occur when the news becomes public.  Thus, on one side of the equation we have harm to health; and harm to property values.  


On the utility side there is a $34 million plant that employs residents, pays property taxes, and stimulates the local economy.  The "value" of the merchandise is debatable given the qualtiy and social values of some of the toys on the market today (although one could agree the toys have some value - entertainment for kids/give parents a break!)  In the balance, I would think that the residents have a good chance to get an injunction against the manufacturer.  (Con-tinuation of activity might be conditioned on the manufactu-rer's developing other non-cancerous methods of production).  The harm issue may be tricky to prove if a court won't ac-cept the human-rat connection; however, the residents have already suffered harm in decreased property values (could be substantial through actual sales at decreased prices).

2PP: Professor’s Comments:

What I Was Looking For:  I was hoping for some discussion of each of the two prongs of the Second Restatement test.  I rewarded thorough lists of the harms and benefits of Mary’s presence in the neighborhood, discussions of whether the harms outweighed the benefits; and discussions of  whether the harms to Scott were “serious” and payment was “feasible” within the meaning of the second prong. In addition, some people got points for discussing first in time and the limited role it would play.  A few people made the clever argument that enjoining the media from doing their jobs might raise First Amendment issues.  My favorite argument was that a harm to Scott was fear of vigilante groups trying to enforce justice against Mary in the neighborhood. 


I also gave points for recognition of two interesting policy issues raised by the Question.  The first was the extent to which Mary should be liable for the behavior of the reporters she attracts.  Many of you simply announced she couldn’t be, however in Armory Park, the church was found liable for actions of people not under its control.  Some good answers discussed whether there were real differences from Armory Park that justified a different result.  A second policy issue was whether her mere presence could constitute a nuisance if she brought about harm to her neighbors sufficient to meet the tests.  On the one hand, she has to live somewhere.  On the other, maybe there are places she could live (ranch in Central Wyoming) that would not lead to harm to neighbors.  Should celebrities be forced to live in seclusion? Interesting question (at least I think so).

Common Errors:  Many of you listed tests but did not apply them to the facts.  On an open book test, when I ask you to apply the Second Restatement, I can’t give you credit for copying the tests out of your notes.  Your job is to tell me which facts tend to show the tests are (or aren’t) met and why.   Similarly, I can’t give you much credit for simply announcing the result at the end of the test.  “First we must see if the utility outweighs the harm.  Here, there clearly is more harm than benefit.”  Remember to try to be an analyst, rather than just the person who announces who wins.  Another version of this problem is the “pass-the-buck” answer:  “a court would have to decide whether the utility here outweighs the harm.”  Yes it would. Your job is to talk about what it should consider when it decides and what arguments the parties would mjake to the court. If you let a mythical court do all your work for you, don’t be surprised if the mythical court (as opposed to you) gets the available points.


Many of you did not make much attempt to look for arguments for each side.  Remember that I am looking to see if you can recognize the strongest points that each side has.  If you quickly conclude there is no way one party could win, look at the problem again.  You are missing something.  Example: many of you quickly concluded because the press was causing the problem, Mary could not be liable.  As noted, it’s more complex than that.  Many of you concluded she didn’t have intent, so it couldn’t be an intentional nuisance.  The definition of “intent” for this purpose, is whether she had reason to know that the harms were substantially likely to follow from her presence.   Here, after the first couple of media appearances, given that she was working on a movie about her own problems, she surely had reason to know the press wasn’t going away.  In any event, you should have a suspicion that I’m not going to let a 20-minute problem disappear after a two-sentence analysis of an issue we didn’t discuss in class.  


Finally, some of you lost points for talking about issues outside the scope of what I asked.  Discussions of public nuisance or of what would happen under the Florida rules are simply not relevant to the question asked and show that you are not following directions.

Model Answers:  Both model answers do a nice job assessing the consequences of Mary’s action, and both at least see the two interesting issues I built into the question. 

2PP: Student Answer #1: 

A jurisdiction that follows the second restatement test is going to be balancing the benefits against the cost, even if the utility of the conduct outweighs the gravity of the harm, the court may still find a nuisance if the harm is serious and the defendant can pay damages.


First and foremost, a court should look to that fact that Scott has lived in house for some time.  While not the deciding factor, in this case, it should be important to note that Scott was indeed there first, in relation to Mary and thus does have some say in the matter.  First in time is not the be all and end all in this matter, however it does carry some weight when considering the fact that it is he who is trying to move and not he asking her to move.  


The last part of the second restatement appears to be the easiest to address.  It is noted that Mary has been acquitted of murdering her third husband, has purchased a big house in a wealthy suburban community.  While difficult to tell (the hypo does not say) it appears that Mary is quite well off.  It could be anticipated that one of her defenses to such a charge from Scott could be that she has little money to move or even to pay Scott.  Her money has been drained in defending herself and her image has been tainted, as well as she has to pay alimony to her other husbands.  Scott will, if he is to be successful, have to convince through income tax filings and other earning reports, that indeed Mary does have enough capital to cover damages.


Scott is able to report several ways in which he is being deprived of enjoying his property.  First and foremost is the trespassing on his land.  While he will have the problem that it is not Mary whom is doing the actual trespassing, it is not out of the realm of possibility that the two are related.  It could be conceived that the trespassing is due to Mary.  Scott's second argument could be that he chose to live in this area so many years ago because of the quiet enjoyment of his property.  He paid to live in a wealthy neighborhood because he wanted this type of living.  As a result of Mary, he is being deprived of his enjoyment of his property.  Further in his attempt to leave and better himself, or rid himself of the nuisance he has placed his home on the market without success due to Mary's presence.  Scott would have to be able to prove that all of his alleged damages were a result of Mary.  He would have to get other members of his community to tell the same type of story and get realtors to attest to the diminished value of his property.  Scott will also have to prove that the harm is irreparable and substantial.


While he could try to bring such a suit it does not appear that he would be successful.  It is unlikely that a court would allow such a claim to be valid.  Basically Scott is complaining that Mary's adverse reputation is robbing him of his enjoyment of his property.  The question is, could Mary do anything to stop what he claims to be her actions.  She can tell the media to stop coming around but would that really work?  Not likely.  As for the value of his property, it is likely that Mary too could find enough people who would claim that they would love to live nearby or even next door to such a big star as she is.  Further it appears that she is a good neighbor.  Se is rarely home and when she is she keeps to herself Most reasonable people could ask for no more from a person.  The implications of court granting damages because of someone's reputation and not actions seem far too severe to warrant.

2PP: Student Answer #2: 

In a jurisdiction following the 2nd rest., Scott perhaps could successfully bring pvt. nuisance suit -- balance costs v. benefits, then look at serious harm.  What would S want?  Damages? or her to move?

(1)  Benefits v. Cost of m’s presence

A.
Benefits of her presence

· perpetuates wealthy community

· maintains property value

· may lure potential buyers b/c of her fame

· quiet, usually -- she’s rarely there

· when there, she’s a good neighbor -- less noise

B.
Costs

· MEDIA, MEDIA, MEDIA -- their noise, commotion, late hours, for days

· media trespasses

· her reputation is turning potential buyers away

· media turning prospective buyers away

· too much publicity for a remote community

(2) Serious Harm: Even if the benefits of M’s presence is assumed to be greater/outweighs the disturbance/harm caused, per the 2nd rest.  “an activity can still be a nuisance if the harm is serious and the defendant can afford to pay those damaged.”  This is where S’s suit potentially fails.  While M can afford, perhaps, to pay her neighbors for, say, trash pick-up (left by media) or landscaping (if media damaged), this is not S’s gripe.  He’s concerned about decrease in property value.  

Additionally, the harm must be serious.  In Carpenter, the Idaho court mentions factors for determining seriousness -- for “evaluating the gravity” of the harm.  They included: extent and character of the harm (sporadic, yet long and annoying visits by media -- which will probably increase after her autobiography, TV movie comes out); the suitability of the particular use (she uses her house quite neighborly -- it’s the media, mostly -- only partly her reputation) or enjoyment invaded to the character of the locality (perhaps neighbors don’t get enough sleep when media visits, they lost prized rose bushes, they’re concerned over prop. value), the burden on injured person to avoid such harm (S would prob. have to move); and the value which the law attaches to the type of use/enjoyment invaded (one’s home is one’s castle -- depending on the court, of course, but often where a wealthy neighborhood is concerned.)


Per the 2nd restatement, damages may be feasible here, if the harm to neighbors is deemed significant enough.  Again, none of them have complained -- just S.  However, it is possible that M could have evening security guard for neighborhood, and maintenance/landscaping, depending on just how wealthy she is [it may not be feasible given her reputation (it’s often hard for “possible murderers” find honest work)]  However, it’s important to note that S’s only complaint is having difficulty selling his house mostly due to M’s reputation, stigma, and “fanfare.”  Depending on just how much the media’s presence is doing, S may have a shot.  It seems more likely, however, that his gripe is really with the media, as they’re the ones trailing M on whims and rumors.  It seems to be more the media activity that would be causing “harm”.  Perhaps when the TV movie comes out, her name will be cleared -- S may then have an easy time selling the house (if he still wants to).

2YY:  PROFESSOR’s COMMENTS
I was looking for a discussion of what constitutes “public” nuisance (which the 2d model does particularly well and the 1st does very quickly) plus application of the first restatement balancing test.  The first model does an excellent job using the restatement fac​tors to discuss the wide variety of issues that might be relevant to the balance.

2YY: Student Answer #1:
First Restatement:  If the harm is greater than the utility, there is a NUISANCE.  If there is a nuisance, there is an injunction or damage. (Effectively limits chances for damages when there is high utility.)  The harm vs. utility test is very difficulty to quantify, however here are some factors:


Harm? (1)  Extent of the harm:  There is not enough in​formation to determine the extent of the harm.  It says about 2% of the population is highly allergic.  2% of what size population?  Are we in a rural areas where there are three houses in a 100 mile radius?  Or are we in a city?  How far does the chemical spread?  Does it emanate for miles and miles or will it affect only the few houses within wal​ing distance?  The answers to these questions will be help​ful in measuring the harm.


(2)  Character of harm?  The chemical makes people sneeze, they are allergic to it.  Is this a significant in​convenience?  Is it only when they walk near the factory, or in their houses?  This is not like the hypos we discussed in class where the chemical caused cancer or birth defects, etc.  (Yet, perhaps it does have other effects we are un​aware of now.)  Are the people allergic to other things any​way and this just exacerbates it?  (The fact that it is odorless makes detection difficult.)


(3)  Burden of avoiding the harm:  Can the emission be stopped?  What if something is put on the smoke stacks to take it out?

Utility?
(1)  Social Value:  (a)  How many jobs does it create?  How much tax revenue does it generate?  What kind of social services and charitable events does the cor​poration sponsor?  these are all things we would have to ex​plore and attempt to quantify.  (b)  The contacts are cheaper and more comfortable.  Since a large number of Amer​icans (& the whole world) wear contacts, this is of great social value.


(2)  Suitability to locale:  Is this factory located near a lot of residences or out in the middle of nowhere?


(3)  Impracticality of preventing harm:  Can the smoke be decontaminated at the factory level?

Thus, if deciding whether there is a public nuisance, the court would have to weigh the effects of the gas on the public (which is often an uncertain and expensive process) to determine if the harm is greater than utility.  If they so find, an injunction will be granted.  If utility is greater than harm, (it is all or nothing), there is no in​junction or damage.

2YY: Student Answer #2:
Can a nuisance affecting 2% of the population be con​sidered a public nuisance?  A public nuisance arises from interference with public rights.  The right to clean air, the right not to be battered by bums [MAF: unattractive choice of words] attracted to a local freebie meal deal. Armory Park.  2% of the population may be big if the population of the state is 5 people.  We assume it is more and thus probably not a great deal of people will be affected.  Probably less than the proposed 2% will be affected because of those 2%, how many may live near the plant.  A public nuisance usually arises when a large sector of the public are being equally adversely affected by company's activities.


If the courts allow the state to bring the nuisance suit, the court will apply the First Restatement on nui​sances.  The First Restatement holds:  the public may seek and receive on injunction to enjoin the nuisance from pro​ceeding if the harm of the act outweighs the utility society may receive from the company.


How badly will people be affected if they are exposed to the S IV?  If they become so allergic that death may en​sue, we can infer that this is a great deal of harm.  If only severe allergy, akin to hay fever which 1 out of 5 peo​ple suffer, coupled with the fact that less than 2% may be affected, then good bet harm is minor.  Unlike hay fever which is seasonal, this 2% or less may be affected con​stantly, and this raises the value of the harm.

The utility of the company:  It is nice that contacts can be cheaper and more comfortable, but is not a dire ne​cessity that needs to be met.  Cheaper is good for society and the economy because so many people wear contacts that the more they spend on cheaper contacts, the better the tax revenue Conflict receives.  The utility is high in this sense.


If the people are not greatly affected, death, and less than 2%, then the utility of a progressive company outweighs the harm.  If death possible, then no utility can outweigh that potential harm.

2MMM: PROFESSOR’S  COMMENTS:
This question asked you to balance the harm caused by the van noise against the utility of using the van.  The best answers explored both possible harm and possible utility in some depth, considered alternatives that might be employed by both C and the residents, and made arguments about why the balance might come out each way depending on additional facts.  This was collectively a strong answer; most of you demostrated some thoughtful work on at least part of your answer.  The model answers both lay out a number of good arguments.  The most common problem was overstating the case for C.  Whatever the general public policy is for aiding people with disabilities, a court is likely to be quite sympathetic with neighbors awakened at 4 a.m. on every working day.
2MMM: STUDENT ANSWER #1:
The First Restatement balances harm against utility. If harm more, injunction. If utility more, no relief.  

Harm.   The harm = neighbors waking up. This could be severe or not. Even though the noise is "very noisy," it may still be difficult to hear if the neighbors are far away or have their windows closed. If they're super light sleepers and get woken up anyway, the harm is slight. If the neighbors are all stock-brokers too this may not be bad because they'll get up early too. But, at least some of the 7 surely get up later. 4am isn't early enough to where you can just wake up anyway, that's the middle of the night (or close to it) for many people. 

If they can fall right back asleep with no problems and no lack of performance the next day, there's little harm. Everyone wakes up during their sleep, maybe to go to the bathroom or from a bad dream or just randomly. 1 extra time may not make a big difference. Some of these people may not even be employed. If they sit around and watch TV all day, it doesn't matter as much whether they get less sleep. But if they're all lawyers or surgeons, the harm is severe. But, waking up randomly isn't as disturbing as hearing "that damned van again!" every morning and getting mad.

In that regard, being woken up by itself isn't that bad. But being woken up at the same time every morning by the same terrible mechanical noise may lead to more problems that just sleep deprivation. It could cause hatred among the neighbors, higher anxiety, lower property values, etc. Property values, however, may not go down if the 7 neighbors can sell to people who sleep solidly. But, they'll probably have to disclose the problem (since they know about it and it's significant), and a horrible noise at 4am every morning will surely drive away many buyers. 

Utility:  The utility is C doesn't have to pay $85,000 for a quiet lift mechanism. But, this may not be that much if he's a stock broker. Stock brokers make a lot of money, and some could easily cover that cost. The other utility is it allows him to get into the van in his wheelchair. This is important because he has to get in to drive. The utility is independence and transportation. But, he could hire a car service, or he could get a friend to drive him. Although such a driver wouldn't be a friend much longer after getting up at 4am, unless it was a fellow stock broker who got up early too. And hiring a driver would probably cost more than $85K per year. Also, he may be able to work from home, but that's really more for day traders and not "real" stock brokers. He couldn't get public transportation because it doesn't run that early and most buses don’t have wheelchair lifts.

Unfortunately he has to get up that early for the markets on the East Coast. The utility is he getsto work as the markets open. This may not be as important as it seems. He could switch to after hours trading in theory but in practice he would surely have to take a pay cut or even lose his job because there's less "action" then. He could switch jobs, and be an analyst or something like that. He must have a good education if he's a stock broker.

Externalities doesn't really apply here. C isn't a factory pushing the costs of production on its neighbors rather than its customers. C has no traditional customers. Anything internalized will be internalized by him because insurance won't pay for the new lift. But, he may have clients, maybe he can charge them more. Even if he has no customers like a factory does, he's still creating spillover effects on his neighbors that could borne by him. Between him and his neighbors, it's more fair to have him bear the costs. But, the poor guy bears enough costs already, a sympathetic court may be swayed to use the First Restatement to favor C. 

Overall the harm is more because it affects 7 people severely (if not now then eventually) who can't really do much to control the nuisance (they can't line their walls with lead or anything like that). The utility is limited because it only allows 0 to drive to his job early in the morning, it's not vital for him to live. He can get another job or another form of transportation. 
2MMM: STUDENT ANSWER #2:

C would be liable to the neighbors if the utility of the nuisance is not greater than the harm of the nuisance. Thus the neighbors could have an injunction against him to halt the nuisance and assumably move or buy an 85k quieter van. If the utility outweighs the harm, then C is not liable for any damages to the neighboors. 

Here the utility may outweigh the harm, because this is the only feasible way for C to get to work and C is the provider for two minors and one other adult. His income directly supports them and without him working they would be presumably be destitute. This goes against public policy as there is a strong public interest in having self supporting families, as to avoid need for support on the government through welfare programs. Given the nature of his work and the time he does it in, 3:55am, he will not be likely to rely on others car pool.

C cannot effectively move either as the problem will most likely occur everywhere he goes, thus it would be too high of a burden to place on him. And the cost of curing this problem, $85k, is much to high to justify its use. His insurance will not cover it and depending on where he lives, may cost more than the home itself. C cannot get a job that works normal hours and still be expected to support his family, as his job and training are so specialized, stock trading, that can be no benefit to other lines of work and expect to get paid the same.

The harm here is relatively small, as it does not physically harm to body or health of the persons effected. It is an incovenience to some, but there is an argument to the neighboors being oversensitive give the late hour in which they wake, as a normal person would be dead asleep. 

BUT: The harm here does outweigh the utility because the harm directly interferes with the neighbors rights to quietly enjoy there property. There is a significant emotional and physical harm in being awoken on a nightly basis. Naturally not all will be able to get back to sleep after that event, and thus would suffer from insomnia and sleep deprivation. There is a strong public policy to prevent sleep deprivation, as studies have shown that sleep deprivation has the same effects of intoxication when driving. Furthermore it negatively effects these neighboors productivity at work and moods when dealing with others. 

The utility here is small because C can get a new job working normal hours, when the noise will not be a nuisance. Even if it does not pay as much, there are no facts supporting why Fiona cannot work to support the family to the level they become accustomed to. C can also move to a home with an enlcosed garage, where the noise problem will likely be eliminated or severely reduced.

2RRR:  PROFESSOR’S COMMENTS:
This was collectively a strong answer; most of you demonstrated some thoughtful work on at least part of your answer. It also turned out to be an interesting exercise in Sociology.  About 2/3 of those of you who answered it assumed that the residents would be stereotypical poor urban drug users, probably at the center against their will.  Most of the rest assumed it would be an upscale residence for addicted celebrities.  I suspect that both mandatory facilities and outfits that look like the Betty Ford Center would be a lot bigger than this.  Small facilities like this sometimes house the urban poor but only on a voluntary basis and are at least as likely to house middle and upper middle class folks who have developed addictions and who either are paying out of their own pockets or are relying on health insurance.


The heart of the question was the balance of utilities and harms. I rewarded answers that explored both possible harm and possible utility in some depth, considered whether there might be alternative locations that would be preferable, and made arguments about why the balance might come out each way depending on additional facts or policy considerations (as opposed to simply saying that the finder of fact would have to balance). In addition, I thought the problem raised a couple of other issues that merited consideration:


(i) What is the significance of the center being “allowed by the local zoning?”  As many of you pointed out, the lack of a specific prohibition normally doesn’t preclude a nuisance suit, but Armory Park suggests that if the zoning makes specific provision to include the particular use, that might be different.  Nobody picked up on this, but this is the kind of specialized use where it might arise.


(ii) Because the center had not yet opened, all tangible harms are purely speculative and, arguably, simply the result of irrational fear.  This distinguishes the case from any we read. Even in Carpenter, where the plaintiffs were trying to prevent a future expansion, they were objecting to the extension of existing harms.  The problem provided an opportunity to discuss whether an injunction is appropriate in such a case.  Many of you at least noted these concerns and some made them central to the discussion.  A couple of you noted one particularly clever way to address this problem, which is to get testimony as to the effects of similar facilities that already had opened.  Another clever point was to note that, because of the irrational fear, stigma statutes might protect the owners’ property value by allowing them not to disclose to buyers the existence of the center. 

I found many answers fairly strong but none of them especially so.  The first model probably provided the best combination of doing the balance and noting the complicating issues. The second does a fine job assessing the utility and especially the harm from each side’s perspective.  The third did the best job elaborating the possible utility. 

2RRR:  Student Answer #1:
According to the First Restatement, a balancing must be done in this case, by the finder of fact. Utility of the conduct vs. the harm created by it. Also, damages are not available under the 1t Restatement, so an injunction would be the only remedy posible. If the harm outweighs the utility, Ambrose can get an injunction. If not, then there is no remedy for Ambrose.

Utility:

  - getting people to stop using drugs.

  - creating a healthier (and presumably safe) city or neighborhood

  -presumably putting Sam's skills in treating patients to good use.

  -creating jobs for others in the town who may want to work at treatment center.

Harm: Nature of the harm: Negative publicity may be considered serious harm to people in this well-to-do area. A may,be famous can care about his image greatly. Property value is a very real harm to the property, which affects how easily and at what return Ambrose can sell his property.

Extent of the harm : 15% seems like a sizeable harm to Ambrose, especially because he lives in a well-to-do area. Think about it: a $2 million dollar house would lose $300K in value in a situation like this.

Burden of avoiding the harm: For Ambrose to be able to avoid the harm, he would have to move away. This is hampered by the nature and the extent of the warm, which would prevent him from moving as easily as he may want to. But it is also important to consider that 1. It would be a great burden (its always hard for someone to leave his home) , and 2. He doesn’t want to leave.

Balancing: The harm may be hampered because the center itself has not yet opened. So, even though there is negative publicity, and the property values have gone down for the time, there is no way to know what will happen in the future. The center may remain clean, and the people in the area may never know that the drug addicts are around (presumably, that is the problem that the residents are most concerned about.) This makes the situation that much harder to balance. If there is a high value on "cleaning up the streets" in this particular area, the finder of fact may determine the utility of the center to outweigh the harms. In another area where there may be only a few "drug addicts" and drug use does not appear to be a major problem in the area, the harm to the property values and the negative publicity will outweigh the utility of helping people addicted to drugs.

Question 2RRR:  Student Answer #2:
Since the jurisdiction is using the 1st  Restatement theory of dealing with private nuisance, the finder of fact, likely a jury, will weigh the harms and the utilities of the nuisance. If the harm is deemed greater than the nuisance, thean an injunction will be granted and the action enjoined. If the utility is greater than the harm, no matter how serious the harm, the action will not be enjoined.

Harms - Ambrose is going to make several strong arguments about why the "nuisance" should be enjoined. The obvious, most glaring problem with the treatment center is the decrease in property value. For the private homeowner, property value may be the single biggest concern ( For some, moreso than hurricanes!). Wheter or not the decrease is warranted, it is still a fact. They will also argue that a drug treatment center will cause other problems in the area for, example they might point out that drug abusers might have a higer propersity to commit crimes. They also might argue that noise from visitors and from outdooe activities would be a nuisance. They would also worry about the safety of their children. They probably worry about the possibility, no matter how remote, of drugs making their way to the children.


Sam will have several strong counterarguments. First, he will point out that the property value could just be a short term deal. People tend to get wound up early on and calm down after some time. Re the increase in crime: Sam will point out that the center has not even opened yet so there is no way to prove any problems with increased crime or drugs makingtheir way to the children. Finally, he will argue that noise and traffic may not be a problem. He can schedule visitations incrementally and schedule outdoor activities during the day or on weekends. He will also point out that most of Ambrose's fears are just that- irrational fears not backed up by anything.

Benefits - Sam will argue that the utility of such a center in the community outweighs the harms. Counseling centers are impt. b/c drug abuse affects a whole spectrum of people, even  the rich, who might have a more successful program in a comfortable upper-class environment. Ambrose will counter that Sam could open his treatment anywhere. A treatment center works the same, no matter where you are. So, he should, before it will cost him more to do later, sell the place and move now.

Question 2RRR:  Student Answer #3:
Under the first restatement the harms are weighed against the utilities and if the harms outweigh the utilites, then an injunction (not damages) may be awarded. Since the center has not opened yet, most of the harms are speculative. 

Harms:  
The property value has dropped significantly for the surrounding 4 lots and the center is not even open yet. When the center opens, will the property value, decrease further? Expert testimony or evidence based on another center and its effects would be helpful here. If a court considers speculative harms such as increased crime, negative influence or children, or unsavory visitors in the neighborhood, the harms would increase. Maybe A and his neighbors are recovered drug addicts who do not want to be around people who are likely to do drugs. Maybe the neighbors moved there with the understanding that they would not be around drugs.

Benefits There is a strong public policy argument here. Providing facilities for drug addicts keeps addicts off the streets and reduces crime. The residents at the center may come from the community. If so, this would be a large benefit b/c people would not be away from family while the recover and may recover sooner.

However, there are no monetary benefits to be gained. The amount of jobs created here are limited and tourism to see the center is unlikely. The center may argue that it complies with zoning ordinances, but that is not a defense to nuisance allegations. However, it would be a benefit to have the center here b/c many places may use zoning to prevent such centers. That is not the case here.


The center is in a very nice area. Many people w/ drug problems have not lived privileged lives or are from depressed areas. If this is the case, the recovering addicts would be less likely to return to where they are from (not saying they would stay here), but would try to go somewhere nicer. This would benefit society because people often relapse when they get out and go back to the same place that encourages their habit to begin with.


The overall benefits here seem to outweigh the harms because if many more people are affected after the center is opened, a public nuisance action may prevail if the speculative harms materialize.  A court is unlikely to enjoin the center because the benefits outweigh the harms. 

2ZAA:  PROFESSOR’S COMMENTS:

Generally:
I designed this to be a fairly straightforward nuisance balancing question, testing your ability to work with the facts provided and to identify missing information that might be helpful.  I was a little surprised that it was only the third most popular problem; I would have guessed that more people would have preferred this to the Shack and Kelo problems that required more specific knowledge.  



The problem was a little different than some of the prior nuisance exam questions in two ways.  First, arguably both the utility and the harm here are not very substantial. Second, the problem required you to try to assess the value of aesthetic harms and benefits.  The other little twist was that we discussed invasive plant species in the context of trespass rather than nuisance.  A few people got a little bit of credit for suggesting that trespass might be a better cause of action for allowing seeds to cross the property line.  

What I Was Looking For:  You should have identified both the benefits and the harms and discussed how substantial they were, ideally noting possible alternatives both parties could take to try to limit the harms.  (More detail on utility and harm follows below.)You then should have discussed what outcome was likely or at least possible when the fact-finder balanced utility against harm.  Both model answers contain solid examples of what this might look like.  Many students lost points for skipping the balancing step or for simply announcing who would win without explanation.  A number of you listed some or all of the factors the Restatements consider for utility and harm.  You received credit if you actually used the factors as part of your analysis, but not if you just provided a list without applying it at all.  


Utility:  The aesthetic benefits of the flower may translate into (i) an increase in property value for A and her nearest neighbors; and (ii) intangible utility involving pleasure in viewing the flowers, satisfaction from gardening, and possibly reliving happy memories from trip to Kenya.   Room for lots of discussion as to how substantial any of this is, especially if she used to have other pretty flowers in same spot.  Her utility also might be limited if she was able to limit harms to M by planting the camara elsewhere on her lot or inside her house. 


Harms: Seriousness of allergies depends on, e.g., more details about the extent of symptoms (how often do they occur, how long do thy last, can he avoid with gloves or weed killers, can he fix with cheap medicine, etc.)  Seriousness of loss of tulips/daffodils depends e.g., on number destroyed, cost of bulbs, availability of alternate flowers he likes, affect on property value.  Harm from both sources together might significantly reduce the value to him of gardening and even of the house itself.  Other plausible issues to raise:



Responsibility for Third Party Harm: A might argue that all harms are caused by the plants and she shouldn’t be responsible, but probably more like the flies in Carpenter than the trespassers in Armory Park, and she continues to plant the flowers in the same location knowing what the results will be, so he probably ought to be responsible.



Oversensitivity: This is a significant defense under the other tests where even small harms can produce remedies.  Really comes into the First Restatement primarily as a claim there is so little harm, that plaintiff can’t possibly win.  Might argue that if one person in 100 million is allergic, even if harm to M is extensive, property value will not be affected and she shouldn’t be responsible under nuisance law.  



Elapse of Time Before Lawsuit: Some students argued that his waiting years before suing is evidence that the harm isn’t that great.  This is a plausible argument, but you must also leave some time for him to figure out what’s going on (e.g., source of allergy and/or source of harm to bulbs might not be immediately apparent), to tell her, and to see if she’ll try to fix it.


Others Affected/Invasive Plant Species We briefly discussed that, at least in some states,  plaintiffs in private nuisance suits can only raise harm to themselves.  I gave some credit for discussion of possible harms to other neighbors, but it shouldn’t have been central to your analysis.  Relatedly, M probably can’t rely on environmental damage by the plants to land he doesn’t own (widespread environmental damage might give rise to a public nuisance action or other sanctions by the government).  Some students cleverly noted that he could claim any other environmental damage to his own land caused by the plant and that if the plant took root all over the neighborhood, M’s allergies might worsen.

Common Problems:

Statements Inconsistent with the First Restatement Test: You need to know the rule I ask you to use.  A number of students lost points for applying one of the other tests we studied instead of or in addition to the balancing test or for citing cases like McCarty that did not apply the test without explanation (see 2d model for example of how to cite McCarty appropriately).  Policy arguments that are inconsistent with the rule also are unhelpful.  For example, the First Restatement is inconsistent with a strong right to use your property the way you want to.  In a First Restatement state, A doesn’t have the right to grow the flowers if she is creating sufficient harm and M doesn’t have the right to garden without interference if her utility exceeds his harm.  Similarly, you need to explain why discussions of norms or Coase or creating sufficient incentives are relevant where the state has already decided what the rule is. 


Lack of Intent:  Many students incorrectly argued that this was not an intentional nuisance case because A didn’t intend to harm M.  As we discussed in class, “intentional” in this context simply means the intent to continue doing the challenged activity after you are aware of the harm.  Here, after M complained, A continued to plant the seeds in the same place and took no additional steps to protect M.  Thus, this is an intentional nuisance claim. 


One-Sidedness/Overstatement:  I penalized students who saw almost no arguments for one of the parties.  I also penalized students whose arguments were overstated either in terms of the facts that you were given or in terms of their legal weight.  

2ZAA:  Student Answer #1:
[MAF: Here, the harms and benefits sections are solid, and  the additional”Other Questions” section and the long “balance” discussion are very good.] The first Restatment is a balancing test: the harm of Alissa growing the flowers v. the utility of Alissa growing the flowers.  All harms and benefits must be summed, and than weighed against each other.  If the harm is greater than the benefit, an injunction will be issued.  If the utility/benefit is greater than the harm, an injunction will not issue.  

Harms:

· Gives Mike allergies; gives M a rash when he touches the plants, though maybe only minimal interference with M (Seeds are only spread in fall.)

· Stops M's tulips and daffodils from growing (A's personal enjoyment of flowers over M's personal enjoyment of flowers.)

· Maybe an invasive species, is an unreasonable use of this plant in this climate (a stretch if it can't be shown to do harm other than allergies).  

Benefits:

· Neighbor's like

· General benefit to the community

· Probably not an increase in property values, but causes people to like their neighborhood more, maybe other people too.  

· A likes Personal enjoyment & Right to plant what she wants on her property

Other Questions/Things that Make this Difficult to Answer: 

· How serious is M's allergic reaction?

· How often does he get the reaction?

· Always when he is outside?  In his home?

· How easily can the plants be controlled in M's yard?

· Would wearing gloves mean that M's doesn't get the rash when he handles the plants?

· Any cheap medication that M can use to control this problem?

· Viable alternative to leaving plants (and allowing them to burst/spread pods) in order to get the seeds for next year?\

· Is the plant only available from Kenya, or is that simply where A brought the seeds from?

· Can she grow the plants inside?  Would this satisfy A's personal enjoyment?

· What do neighbors think of M's flowers?  Maybe they like his overall more than A's, but just like A's camara flower.

Balance: (Done by the finder of fact):  Seeing the amount of unknown questions, this is a very difficult balance to do, and could in part depend on whether a judge or jury does the balancing.  A jury may be more sympathetic to M's claim, b/c many people have allergies and know that while even when they aren't severe, they are a hinderance that people generally like to avoid.  In light of this, a jury might think that A's claim to having pretty flowers and even the neighborhood's general enjoyment of the flowers isn't enough to make one person in misery.  On the other hand, it's not clear whether this is a problem that M really faces very often.  If he only deals with the problem on certain windy days in the fall, his allergy problem may be limited to 10-15 days a year (depending on how windy where he lives is).  On the other hand, if M has house pets who drag the seeds in or the seeds find there way into the house otherwise, M may face the prospect of dealing with allergies all fall--quite a serious harm, even if the allergies are only mild.  While M may be able to take medication for this problem, to impose a financial burden on M (since the 1st restatement doesn't do a damage analysis) of buying medication so A can have her flowers is something a jury or judge would find to be a harm greater that is greater than the benefit (only measured in the grand scale of harms v. benefits).  


In the end, it is likely M will be able to get an injunction.  M spends a lot of time gardening, so he is likely outside a lot, and likely comes into contact with these seeds quite a bit, meaning that his work as a gardener and his use and enjoyment of his land are being impaired simply so A can grow her flowers.  Furthermore, a judge or jury would probably give great weight to the fact that the prettiness (is that a word?) of flowers is purely subjective.  And while the neighborhood like's A's flowers, and if they are from Kenya they may be very unique, to say that A's flowers are more prettier and therefore more valuable than M's flowers (tulips and daffodils he can no longer grow) is a judgement neither a judge or jury would likely find fair. The only other way A would win is if the harm to M is so remote, unoften and minor, that the aesthetic value (to herself, her neighbors, etc) of having her flowers is sufficiently outweighs  the harms caused to M. 
2ZAA:  Student Answer #2:
[MAF:  This is not quite as strong but contains some solid discussion of harms and a number of thoughtful points about the balancing.] Under the 1st restatement, courts balance the harm and the utility of the activity in question and grant an injunction if and only if the harm outweights the utility.  Here, in the case of a private nusiance, personal harms and general benefits are weighed (like that in McCarty, although the court did not use a balancing test at all but considered the personal harms, smoke, soot, etc in strict liability.)

Harms to Mike: 


Allergies- seemingly localized to his home.  This might make the harm worse, he is being subjected to a foreign allergant in his own home (his castle) because of his neighbor.  Something she brought is not only reducing the enjoyment of his home but making him literally sick.  


Loss of a hobby.  Both Mike and Alissa were gardeners, now, not only is Mike allergic to the flowers that might well be everywhere, but his own flowers are dying.


Invasive Species- possibly in the next big seed burst the seeds will spread far off Mike's lawn and then he won’t be able to go anywhere in the neighborhood without sneezing and having allergies.  

Utility:  Beauty of the flowers, Cultural education and variety (people see the flowers and ask questions.  Ability to garden (Alissa).  

Balancing in the mind of the finder of fact: On first brush this seems easy.  If Mike is sick and Alissa's plants caused it, it shouldn't matter how pretty those plants are.  (Or how rare).  BUT, the allergy did not develop until a few months after the first planting.  This might be legitimate.  So Mike did not sit on his rights by not right away noticing the personal harm.  However, it was years before he instituted the suit. If the allergy was not bad then, and he continued to sit on his rights after those months passed, until years later when his plants were dying, maybe the allergies should be taken out of the balancing equation.  If the allergies were not bad enough to cause an action on their own, possibly Mike's complaint is really just about the harm to his property (the plants).  If this is so, then the finder of fact may decide to use just the harm to the plants, loss of a hobby (from both plants and less so (under this theory) the allergy) should be weighed against the utility.  The flowers being beautiful might be a psychic benefit to all who pass by, while Mike's allergy (if considered) is limited.  However, when you add the property destruction, the daffodils and tulips, courts might decide to make a bright line rule.  If there is any property damage and the utility is limited in manner, to something surface without for example economic impact, then the court may say that the harm always outweighs a surface utility like beauty.  Protection of property from destruction may cause the court to err on the side of Mike here.  


If the court juxtaposed utility with difficulty of getting more seeds, or moving the flowers, the fact that the flowers may be so beautiful as to have become an attaction (need more info here, unlikely unless this is a BIG gardening community, which it may be), than the utility outweighs the harm. 


Determination here depends on a strict or loose reading of the utility requirement in the 1st restatement and the possible other facts such as value of beauty (aesthetics), whether the flowers have risen to attraction status, and whether because of the time issue, the court might not consider the allergies as having been not harmful because Mike lived with them and did not bring suit until years later.

QUESTION TYPE III:  OPINION/DISSENT
3C:  PROFESSOR’S COMMENTS
On the this question, I was looking for you to defend a choice of a general rule, not merely to resolve the particular case.  Those people who either defended or attacked a general adoption of the Restatement 2d position for all private nuisance in the state, therefore, did considerably better than the majority of you who merely tried to apply the restatement or argued that an injunction should or should not issue on the given facts.  [2010 Note:  We had done a lot of relevant economics readings in class, which you can rsee reflected in the models.]
3C:  Student Answer #1:
Majority: This state rejects the strict liability approach to provide insurance and finds that Wagman, Inc. shall pay damages as provided for in the Rest. 2d test for private nuisance.

SOCIAL VALUE: The strict liability approach may have worked well in feudal England or empty America, but as America fills up the needs of society press in more and more on the private rights of an individual to use and enjoy (and enjoin) his/her property.  At some point in this progress this court must become conscious or at least consider the social value of nuisances and handle them in a more sensitive way.  The strict liability test we now reject would have us enjoin the operation of an orphanage if there were one neighbor complaining about some noise the orphanage cannot help.  [MAF: unless the court found the neighbor oversensitive]  In this case, it is clearly in Ecotopia's interest (both jobs and militarily) to keep the plant open but allow it to pay damages to those whom it burdens.

BUSINESS DECISION: In adopting the Rest. 2d, for those nuisances which fall under part 2, businesses will start to plan and budget for costs their nuisance will create, insuring adequate damage payment.  Businesses will guarantee that, if a nuisance will be created, the business can pay for it.

IF NOT HERE: Another problem with strict liability/injunction is that no part of America will tolerate Wagman, Inc.'s plant, and strict liability will force the plant to relocate to (of course) Yucca mountain, Nevada.  The activity is desirable and must be done somewhere: How will Ecotopia do without the jobs it provides?

COASE If the parties here were allowed to bargain freely (without the tremendous cost of dealing with angry eco-freaks) then Wagman, Inc. would pay for the privilege to continue its operation (exactly what the Rest. 2d would advise).

CALABRESI By following the Rest.2d best it can be expected that Wagman, Inc., ("W") will try to minimize the damages it must pay.  This leads to a reduction in the problem's costs and dimension, since W is the party with the greatest cost reduction ability.

FLEXIBILITY Strict liability lacks the flexibility to provide different grades and shadings of solution for different problems.  (see, e.g., the orphanage mentioned earlier) This tends to impose solutions (injunctions) poorly matched to society's (and the parties' needs.

BARGAINING One defense of strict liability nuisance is that the parties take this as an incentive to bargain.  In this case, it will clearly be impossible to bargain (all it takes is one holdout eco-freak) and if a middle ground is to be reached, an injunction is not the way.

SPUR Clearly, strict liability (in this case) invites the huge cost of relocation of the plant as well as the loss of jobs and defensive readiness.  If W is willing to pay, perhaps those plaintiffs with the most obvious damages could be paid to move away.

SUMMARY  This court adopts the rest.2d (two-part test) as it is more sensitive to factors such as social value and provides a solution which (in this case) approximates an ideal (bargained-for) solution.

Dissent:  SOCIAL VALUE I must disagree with my sistren in their contention that rejecting the strict liability test leads to a better decision.  A person's home is their castle - the restatement rule renders it subject to the whims of any intruder or nuisancefeasor willing to pay the price.  The march of progress mentioned earlier crunches privacy - in all but the home.  In denying security and isolation at home, great perceived social harm will result.

PROPERTY VALUES While damages will without a doubt pay the plaintiffs for the reduced value of their property, it will not be able to quantify much things as the affection a family feels for their homes.  The "damages" are incomplete.

HARD TO ARTICULATE No reference is made in the trial court's decision as to the actual amount of damages suffered to be awarded.  People cannot easily (and we would not want them to) be measured in dollars.  The 'accurate solution' of the restatement is incapable of measurement.

COMING TO THE NUISANCE  The property owners were there first.  Who would enjoy buying the dream home only to be bathed and immersed in Meltzerium, a highly risky gas?

TORTS CANNOT HANDLE What if a plaintiff is (after being paid using the Rest. solution) suffers, some time in the future, the dread (now speculative) Meltzer Syndrome.  Torts will not allow that plaintiff a recovery without showing of cause.  If we do not enjoin, plaintiffs whose health suffers as a result are prevented from all recovery.

EXPECTATION When Ecotopia allowed people to build near the Wagman, Inc. site, Ecotopia encouraged an expectation of quiet enjoyment.  Instead, the happy homeowners are exposed to Meltzerium and at high risk.

PERFECTIONISM  The strict liability approach to nuisance does lack flexibility.  It requires that any person not disturb his neighbors in any significant way.  If Wagman, Inc. must produce the Dolphin missile, a weapon of war and death, surely it is not too much to ask that they find a better way of doing it first?  Strict liability encourages a cleaner and better world.

ECOLOGY  Statutes are slow to respond.  Through strict liability nuisance we protect the environment.  Isn't this desirable?

EXTERNALITIES  The Rest. 2d solution may give greater weight to the social value of the nuisance, but it relegates the people (and their needs) to mere externalities.  Isn't society, in the end, merely a collection of people?  Who prefer not to be ignored?

SUMMARY  The long-standing, and tested rule of strict liability in Ecotopia should have been upheld in this case.

3C:  Student Answer #2:
Majority: We are faced today with a situation which, as usual, leaves no easy alternatives.  The problem presented is not one which Nuisance caselaw can easily answer because many of the cases that stand as our guides come from a different time; when our social values were in a different order.  On the other hand, the efforts of the legislature to take control over environmental issues has its own set of problems.  We therefore must decide what standard to use when deciding among valid competing interests; namely Wagman's interest in conducting its lawful business, and the interest of residents in being free from the threat of cancer-causing injury.  We hold today that the trial court correctly applied the law and we refuse to adopt the Restatement 2d standard.  

First, we will explain the interests which we hold as prevailing.  The fact that property values are lowered by the presence of the plant is of NO consequence here because this is a private nuisance action.  If this were a Public Nuisance action, it would be relevant.  [MF: This is incorrect]  In adopting a strict liability std (Morgan) we look for 2 elements: a. unreasonable invasion by Wagman and b. substantial harm.  If we find both, then Wagman can be enjoined.


The elements are here satisfied: for unreasonable invasion, we look at what the effect is on plaintifsf, regardless of defendant's conduct.  Here, there is a real threat of injury which is being thrust upon plaintiffs.  The fact that Wagman uses state of the art technology in controlling emissions is irrelevant.  The trial court found that plaintiffs are NOT oversensitive.  This touches upon a separate issue: Anticipatory Nuisance doctrine.  We do not think that it is necessary to show actual harm in order to prevail.  In today's world, with Nuclear Reactors and other mass destruction (potential) industries, we must be able to stop a harm before it happens.  In this way, we go beyond Morgan, in not requiring actual substantial injury.


If we adopt another standard, like Schultz, we would need to balance the social interests--the benefit of the industry to society--against the probability & gravity of the threat to the people.  Under this test, we would either enjoin the plan or allow them to operate freely.  This test seems inadequate because following Schultz we would only enjoin the plant if we knew that the harm to society will be great.


Furthermore, if we adopt the Restatement, we would, in effect, say to the plaintiffs that while we must allow the plant to go on, we will make the plant pay the plaintiff for their damages (cancer cannot be always indemnified), BUT only if Wagman can still turn a profit after paying damages.  Now, this std is really outdated.  We are in a world where people's health can be impaired greatly from many sources, so to say that polluters can "pollute and pay" is avoiding the environmental issue altogether.


What will our initial allocation of property rights do?  We think plaintiff's brief correctly cites the responsible attitude towards the problem.  They use Calabresi's theory of imposing a liability on the party with greater control over the situation.  In this case, Wagman is certainly better informed of the risks involved.  They have all the information.  By enjoining Wagman, we will make them make a decision which they are better suited to make anyway!  They must decide whether to move their plant, or to invest in the necessary technology to do away with the cancer causing agent.  It is unlikely that they will be able to "bribe" plaintiff into getting paid for their cancer.  Wagman is better informed than a jury to make the social utility decision, so if we give plaintiff the property right to be free from pollution, it will be a more accurate result.


Another fact in plaintiffs' favor is that they were there first.  Even though first in time alone cannot decide the issue (if damages are very low and social utility in very high, we could not enjoin Wagman based on First in Time alone); here, where both sides have valid compelling arguments, it works in plaintiff's favor.  We agree with plaintiff that if people cannot be somewhat secure that their choice of living area will not be threatened in such a serious way in the future, sales of homes can drop because people will not want to invest with such risk.  We adopt the standard that the trial court used, and we will not contest their findings of fact because they are not clearly erroneous.


The dissent cites Posner & Polinsky, but ignores a great weakness in those arguments: they don't deal with externalities.  Nothing says that other people, not plaintiffs, will not be affected.  Even though they are not present here, they can be hurt.  Another failure is that there are non monetary values involved here.  As Peggy Radin would say, this is personality type property, feelings are attached, and a decision regarding their property (homes, memories, etc.) should not be made based solely on who values it most in terms of $.

Dissent: We disagree with the majority view today.  We believe that a negligence standard would better reflect modern society's social choices.  We are not in a world where all living areas are green and undisturbed by progress of industry.  We have achieved a delicate balance between the property rights here in dispute by balancing them.  It would not preclude a finding in favor of plaintiff here, but plaintiff would need to show that the threat of injury is real and greater than the social benefit of the plant.  The majority ignores the fact that this plant is really useful and employs many in this community.

We think that Wagman's citation of Posner & Polinsky correctly reflect the view that we would adopt.  First, we must remember that there are compromise solutions that can be adopted.  If we adopt Coase's theory, as applied by Posner, that is, assigning the property right to the party which will ultimately get it anyway (Coase); or Polinsky, who seeks to minimize error by assigning the right to whom we have better $ info on [MF: incorrect on Polinsky], we would have to assign it to Wagman.  They can better provide us with their costs of "not polluting" or moving to another area.  Given the present uncertainty of the data regarding cancer (after all, Sweet 'n' Low is still in the market!), we don't think plaintiffs are in a position to even determine what the value to them would be.  If we assign the right to Wagman, and make them pay (either directly, or indirectly - by investing in emission control), we will reach the balance required.  Such should be the law, until plaintiff can show that their interest is greater than Wagmans.  Finally we agree with the restatement (b) in that damages should be only paid if feasible, otherwise, we would accomplish the same thing on strict liability --> Wagman moves.

QUESTION TYPE IV:  ISSUE-SPOTTER

Edited to Just Include Points Arguably Related to Nuisance Claims

4E:  PROFESSOR’S COMMENTS

The answers to this question were very solid.  Those of you who didn't do as well as others made the common mistakes on issue-spotting questions: listing tests without applying them, jumping to conclusions without referring to the facts and only arguing one side.  The model answers are very well-structured and cleverly analyze the problem.

4E: Student Answer #1:
Nuisance:  Note lack of substantial physical invasion (noise, not soot, wires, etc), but definite detriment to R's use and enjoyment b/c noise is real loud.  (If noise not real loud, court might dismiss because K is a whining X...).  R can counter with litter, dust/exhaust fumes from traffic, cumulative (even if minor and inadvertent) trespasses to his property.  Not unlikely scenario for rock concerts.  


Threshold Q - is R's conduct a nuisance at all?  Definitely intentional behavior (even if not negligent); Q may turn on reasonableness and forseeability of R's expectations (Morgan).  If nuisance, court may undertake balancing test on either of two levels:  degree of interference to  R v. "public harm if H is estopped" (Estancias) or a more economics-oriented balancing -- Cost of doing to R v. cost to H of stopping (includes costs to society at large?).  R will argue whatever diminution to his property value (tough evidentiary issue; fair market value? cost of fences, noise barriers?).  H will counter with lost revenues from concerts and loss of proceeds to help environment.  R should argue that there are feasible alternatives, e.g. auditoriums or public parks meant for this kind of activity, and that H is taking advantage of lower cost inherent in using property not intended for (or priced at) commercial concert use.


Court should question why this litigation in the first place:  only 2 parties, they should bargain.  Good alternative might be to enjoin concerts until parties settle (Boomer).  May depend on judge/jury, however, and their value judgments as to the utility of environment-benefitting rock concerts v. R's enjoyment of an idyllic pastoral setting.  If concert noise, trash, traffic, etc. bad enough (great story-telling opportunity for R's attorney), court may find nuisance so bad that they enjoin regardless of economics.  (Steinbeck lives!).


Last hurrah:  given nature preserves on both sides, possibility of public nuisance -- threat to environment from noise, traffic, etc.?  If I were R's attorney (unconstrained by exam deadline), I would explore this further ... but standing?

4E: Student Answer #2:
Nuisance:  If Morgan type test controls - is this a substantial harm to a reasonable person?  Then he probably would get it enjoined.  Fact specific.  This is a rock band - but what kind of rock - maybe really mellow.  See the patrons making a mess of his place.  Is it every night for 8 month/year or 1 time a month?  Then if gives to jury they may be pleased to have Hudson in the area - i.e. Mick Jagger in your backyard or may be pleased because of good that has been done that not a nuisance.  


If 826 of RST applies need to determine if harm > utility of conduct - here unclear again need more facts - area seems to be heavy into environmental stuff, therefore may say not a nuisance, but if 826b applies in this jurisdiction - harm is serious and giving damages won't lead to going out of business - may at least get damages.  Here presume utility > harm.  Need to find out how much money damages are.  Since money is going to charity may not have enough to pay damages, therefore wouldn't fit under 826b either.  Seems better way to read 826b is to have jury determine what damages are vs. what the nuisance creator can afford and award some % - i.e. not all or none.  But cases didn't seem to go that way.  Here damage seems > a/c case (?name) but benefit to environment is really large.  In A/C case, Tex didn't seem to have housing problem.  May not be allowed to abate - but maybe some damages awarded.

4L:  PROFESSOR’S COMMENTS:  NONE
4L: Student Answer #1:
Nuisance: S would probably have to bring a private nuisance action.  Besides the land is in an undeveloped area on the outskirts of the city, it is unlikely that sufficient numbers of are affected to constitute a public nuisance.  If it was, S might have standing to bring a public nuisance because his business was affected.


If the state here uses the First Restatement test (Carpenter I and II), a court would simply determine whether the costs of the activity outweigh the benefits.  In this case, probably not.  The interference with S's "use and enjoyment" of his property is almost definitely outweighed by the benefits of the shelter.  Society has an interest in seeing these people housed and fed.  This has to be somewhere, so why not on the outskirts of the city, where few people are affected.  If you can't put a shelter here, you probably can't put one anywhere.  Armory Park is of little use to S, because that soup kitchen was in a densely populated area.


Under the Second Restatement, an injunction is granted if the costs outweigh the benefits.  As above, this probably isn't the case.  However, if there is a substantial harm, damages may be granted if they don't for the activity to cease anyway.  Factors to consider in the gravity of the harm:

—  extent--only S's property?

—  characters--not life-threatening or illness-causing.  Only affects property value.

—  value of use or enjoyment invaded--again, only property value.

—  suitability of use to local--as argued, what's a better place than the outskirts of the city?

—  cost of avoiding the harm--great, would require shutting down the shelter, or at least, it appears, on BIG fence, which might be a problem in itself.


Looking at these factors, and considering both 1) courts don't like to grant nuisances merely for loss in property value, especially when created by discriminatory feelings--here, against poor people and 2) any damages against a non-profit charity would severely harm it, S's chances for substantial damages are not great.  In addition, S has the problem of "coming to the nuisance"  The shelter was there for 15 years.  This may be a partial or complete defense, depending on state law (although it is not a defense in a public nuisance case).

Also, under the nuisance test, S could argue the utility of a spa--but is for very wealthy people and is exclusive--not much benefit to community unless it brings in revenue.

4L: Student Answer #2:
II. Slimmons v. Faith

C.
Nuisance


1.
private nuisance because one landowner.



2.
1st Restatement - balance the harms and benefits




a.  harm to Slimmons à end of business and reduction of property value for sale

b.  benefits of shelter à feeds poor and keeps them off the street, probably saving lives.


It seems unlikely that Slimmons could get an injunction here.  Though he is harmed, the benefits to the community of the shelter are great.  Contrasted with his pampered-person spa, the shelter seems worlds more useful.  Also, one has little sympathy for dieting and a spa when the neighbors are starving.


Slimmons may argue that the reduction to property value is enough (analogy to Stoyanoff where it was enough for zoning), but this is a weak argument considering the contrasting interests involved and the court's likely sympathy to Faith.



3.
2nd Restatement - Slimmons' argument is slightly better here, but probably not a winner.  If not injunction, (from 1st restatement analysis), does Slimmons have serious damages to get damages from faith.  His property value impairment and loss of business seems serious to him, but are damages feasible à will they shut Faith down?  Given that the shelter's pockets are probably not too deep (if they even exist), damages do not seem feasible, either.

4Q:  PROFESSOR’S COMMENTS: 
Concerts as Nuisance: Key issues:  Are enough people affected so concerts are public nuisance;  did M come to nuisance (amphitheater and concerts were there when he purchased, but harm from concerts has gotten worse); how serious are harms (some trash & noise once a month v. interference w enjoyment of home); how serious are benefits (charitable benefits & music v. other ways to get same results w/o crazed concertgoers).  Common misuse of time here:  essentially copying entire chart of different rules and remedies into bluebook.  Long statements of law are rarely what we are looking for.   Show me you can use law to make arguments about facts.

Tree Branches: What I was looking for here (and a handful of you saw) is whether M had a right under Shack & the necessity cases to enter C’s property to trim the branches.  Some of you discussed whether the branches were a nuisance, which was another good approach for M to try.

Model Answers: The first model nicely spots major issues and sees arguments on both sides of each.  The second model has nice discussions of the nuisance issues.

4Q: Student Answer #1:
Nuisance: M could bring a nuisance suit.  C would say that M came to the nuisance be the amphitheater preexisted his ownership. C would argue that M assumed the risk and cannot complain now about the harm. M would reply that although there was some noise and rowdiness, it has become much much worse and therefore he did not come to that particular nuisance.  



The nuisance here is private, so C could argue that M is oversensitive, though M here has a strong claim that loud noises, music and rowdiness constitute a nuisance: C could say that he is not responsible for other’s noise, but see church case:  ct found you are responsible for those you invite on your land.

Harm:  M would argue that the harm here is very great as it prevents him from enjoying his land, his property.  Is harm serious?

-cuts M’s enjoyment of his land

-M can’t avoid the harm - he tried to pay C again but C would not take the money

-law attaches great value to property rights - enjoyment of property.

Utility:  M would say that although it might be useful to all the rowdy listeners, there are many such places and in the great scheme of things this aphitteatre is not very useful, especially since it only works 10 times a yrs or so.  C would argue that it was very useful.  

Depending on the rule used by state, M could get damages or an injunction.  

4Q: Student Answer #2:
Nuisance:  Matt will also try to show that the concerts pose a nuisance to him.  If he is alone in this claim, he will bring a private nuisance suit, although if there are other residences also affected by the noise, he might want to bring a public nuisance suit, for which he has standing since he suffers the special damage of the trampling of crowds and damage to property in addition to the noise pollution.


Matt will argue that regardless of which test (i.e. 1st or 2nd restatement) is applied, it will be shown that the harm exceeds the utility. The harms suffered here are noise, rowdiness, invasion of privacy, congestion, damage to property, litter and general uneasiness.  He would say there are “serious harms” (as required by the restatement 2d) with respect to their extent, character, suitability to the character of the locality (i.e. residential neighborhood presumably), the burden on him to avoid the harm would be great b/c effectively he’d have to move or leave his house for great periods of time other came back and clean up the litter, repair damages etc.  Moreover, the law does not attach significant value to this type of use, i.e. rock concerts. All these things considered, Matt would say this is clearly harm > utility and the activity should be enjoined, (according to any test).  In the alternative, he’ll argue that even if the fact-finder dues not find that to be true and finds that utility > harm, if he’s in a j/d using the 2nd restatement, held ask for compensating damages.  (If in a 1st rst j/d, he’d receive no relief).


Chris would argue that many fans derive pleasure from these concerts. It’s a merry time of music and enjoyment. More significantly, he’s the only one harmed  against many fans who benefit from a musical/social gathering.  (Cts have not always found this to be a viable argument that just b/c a fewer # of parties suffer, it’s allowed which is ironic since it seems to be utilitarian in its face).  Moreover, Chris will say his own property interests are at stake to use his property as he likes, to make a profit, to use the land for its intended purpose and that it’s perfectly well-suited to have concerts in an amphitheater.  Matt would argue that these people can enjoy all they want in a more appropriate place, but this is his home.  With respect to Chris’ last argument about his own property right, Matt would say you’re simply not allowed to use your property in a way injurious to me or the way/extent I enjoy mine; that’s what nuisance law is about: whose rights will be curtailed to preserve maximum property enjoyment rights.


However, the biggest weakness in Matt’s claim here lies in the fact that Chris will say this is a coming-to-nuisance claim: “I was here first!”  The amphitheater has been putting on concerts since before 1985, you only moved here in 1989 at the earliest - you can’t come here and then try to shut us down!  Matt may use Spur Industries which said that in a coming-to case, the court will protect the later party only if necessary to serve public interests but that overall you can’t claim nuisance if you moved toward it.  Matt too might try to use Spur saying that the ct there enjoined the  since it was in the public interest and Matt could argue that here this is the case.  Moreover, in Spur, the ct forced the  to pay and Matt could say that he has attempted to pay even.  He would distinguish it by showing that there was a sense of dishonesty/ exploitation in Spur on the part of the  which is not the case here - Matt was innocently trying to move into his house, he didn’t get cheaper rent b/c he came near a nuisance, as in Spur.  (Assuming this is a residential neighborhood)


But Chris would argue this saying, you should have  been on notice of these concerts, you could have asked your friend Danielle - don’t you know what she does? Presumably you’d talk to your friend - she never mentioned it? But even just the structure itself is enough to provide inquiry notice - he must have seen the theatre, he needed to ask what goes on there prior to buying.  Chris will also say even further that when Matt purchased, he should’ve seen Chris’s deed as well and that should’ve served as notice since the restriction is included in the deed. 


Matt may have a tough time defending these claims and his overall nuisance claim is thereby weakened to the extent that this is true.  He could simply say that the deed would give notice only as  to concerts, not type of music, not what type of crowd, not the litter, rowdiness, frequency of the concerts etc.


If the j/d did not find it to be a coming-to-nuisance case at all, he would only need to show that the harm > utility in order to have it enjoined.  If unable to do that, held need to show that there was harm at all and if in a 2nd restatement, he could get damages, if in a 1st, no relief 

4Z:  PROFESSOR’S COMMENTS

Generally: There were a lot of solid answers and the two models are both very good.  

Nuisance:  Many answers included solid discussions of nuisance.  One weakness that showed up a lot was providing extended descriptions of possible legal rules without much application to the facts.  I was looking for some or all of the following:    


1) Distinction Between “the fair in general and from the rock concerts in particular.” I rewarded people who clearly distinguished between the two claims. The most important differences were that (i) the concerts did not begin until after M purchased his land; (ii) the fairgrounds are much less obviously suitable for rock concerts; and (iii) the utility will be much less than for the fair as a whole (although any activity bringing in lots of money must have some utility to those paying for it). 


2) Detailed Discussion of Harm & Utility:  The best answers included quite extensive assessments of the possible extent of both harms and utility, including whether L should be responsible for 3d party harms and whether either L or M have ways to minimize the harms.  Some students argued that the location was not suitable for the fair or zoning might limit what the fair can do  Both seem very unlikely given that the fair has taken place at the same location for 120 years, although you might try to make these claims regarding the new rock concerts.

3) Assessment of the Balance and of “Serious Harm”:  Many students correctly identified the Restatement tests of balancing harms against utility and assessing “serious” harm , but made no attempt to analyze what the results of these tests would be.  I rewarded real discussion of these issues.  That said, it seems to me quite unlikely that a court would shut down a huge successful 120-year old event unless the harm was a lot more extensive than what is described here.  The rock concerts are a closer question because they are new and because they cause specific additional harm that can be addressed without interfering with the rest of the fair. 


4) Public Nuisance:  You could usefully discuss whether the harms here were widespread enough to support a public nuisance claim and whether M would have standing to raise the claim (almost certainly yes; he has harm specific to his lot).  A few people suggested that a Spur remedy might be in order here because the fair was operating before M (and presumably some other residents) purchased.  As noted above, I think a court is unlikely to enjoin the fair. Even if it did, unlike Del Webb, the residents probably wouldn’t have the necessary resources to make paying to relocate the fair a viable option.
4Z: Student Answer #1:
[MAF: This is a terrific answer with a very strong sense of relevant doctrine and of how to use facts.  The discussion of nuisance is particularly strong] 

Nuisance:  To win on a private nuisance action, we must consider the nature of the harm balanced against the utility of the conduct.

The Fair: Nature of the harm:The extent and the character of the harm both seem fairly significant.  The fair-goers leave cause trash, noise, traffic, and trespassing problems.  However, M's lot is not suited very well to the locale.  If he is concerned about these issues, he should not have moved onto the lot so close to the fairgrounds.  Additionally, the problems with the fair existed before he move there, so he sould have known about them.  It would be useful to know of the town would have allowed someone beside L to build on that lot.  On the other hand, the community apparently allowed the home to be built there, so M could argue that his property rights must be protected like any other citizen.  One of the most important property rights is the protection of private property, and the owner's right to use and enjoyment.  Here those rights are clearly being violated.  Finally, it would be impossible for M to avoid the harm all together.

Utility of Conduct: The suitability of the fair to the location cannot be questioned.  The fair had been run on that location since 1885.  By this point, it has become a tradition embedded in the community.  The social value of the fair is also very high.  While L does take all profits from the fair, she does pay an annual fee to use the land (how much?).  It can also be assumed that because the fair draws tourists they stay in hotel, eat at restaurants, and help the local economy.  Further, local artist and vendors are also able to use the fair to peddle their wares.  The value to the community must also looked at in terms of culture, tradition, and enjoyment of all.  The practiability of moving the fair would be very little.  The fair has been on this location for many years, and seems to be embedded in the culture.  It would be possible to shorten the length of the fair or the hours, but the benefit to the comm seems so great that they would probably want it to run as long as possible.

Using the 1st Restatement, M would almost certainly get nothing as the benefits far outweight the burdens on the community.  However, under the 2nd Restatement, M might be able to collect damages.  This is because both the harm to M and the benefit to the comm are so great.  He could also try to get a public nuisance action with the others affected by the concert, but again the benefit is so great, and the burden while annoying is not life treatening.

The Rock Concert: M would have a better chance of winning a nuisance case for the rock concert.  It would be good to look to see if there was a noise ordinance to see if music played to late constituted a statutory nuisance, which he could have enforced.  However, unless that is the case, we have to do the balancing again. 


Nature of Harm: The extent and character of the harm is basically the same as above, except now people may be having sex on his property, which makes the extent much more significant (especially if he had children or was religious).  Also, his use and enjoyment of the property is more suited to the locale in this situation as the bandshell and concerts did not exist until after he bought the property.  


Utility of Conduct: The utility of the conduct is also much lower.  Because L was charging separate admission, this money was going straight into her pocket.  While the bands would probably draw additional tourists, the concerts are not embedded in the fabric of the community like the fair, which has been around so long.  Further, along with rock concerts seems to come a stigma of inappropriate behavior.  Unless the town was very young or very opent to this sort of thing, the leader of the community would prob not view the concerts with the same fondness.  However, the concert does seem suitable to the locale, and is prob bringing in a lot of extra money.  The fairgrounds is a typical place of people to congregrate and listen to music.  Maybe its possible that they could go elsewhere?  Are there any fields nearby that the concerts promoters could use?  If so, nearly all the benefits to the community would stay, and the nuisace would leave M.  But are other being bothered in the new location?

On balance, the same result for the fair nuisance would probably apply here.  Too much benefit to the community.  The only thing that might give M a chance would be a very conservative town, opposed to rock and roll, etc. (Footloose).  Damages here would be even more likely under the 2nd Restatement.

4Z: Student Answer #2:
 [MAF: This model  is  just a little weaker than the first.  The discussion of nuisance was quite solid, although the student really didn’t attempt to actually do the nuisance balancing.].

Nuisance:  It might be possible for M to bring an action for nuisance against L for the harm he is suffering from the fair, if he can show that the harm he suffers is greater than the utility of the fair to both Leigh and the greater community and that he did not act unreasonably in coming to the nuisance by moving in to a house that he knew was located next to a popular fair.


M will likely claim that the fair has had a significant negative impact on his property values, decreased his work production by depriving him of sleep, decreased his privacy when fair-goers wander on to his land, and caused physical harm from intruders littering while trespassing.  Such harm is likely to be deemed serious; however the actionability of a private nuisance claim he might have against Leigh (or the gov't as co-owner of the fair?) would depend upon the utility a court finds in the operation of the fair. The county does earn money from the fair's operations via the annual fee L pays.  Depending upon how significant that income is to the county's overall budget, it's utility might be great if it is the main source of income through which the city maintains and provides residents basic services. 


M would argue that such utility is undercut because the county receives the same amount regardless of the level of nuisance the fair causes, the profits accumulated by the rock concerts and increasing number visitors does not translate as any increased benefit to the county. L will argue that even if the county does not receive anymore money from her increased in business, the business in itself is good for the community as witnessed by the experience of K. Without the fair K's business would not be nearly as succesful, she would not have a place to effectively market her services or to promote her business. Further, the fair could also be good for the community spirit, an annual event eagerly awaited by residents every year. To prevent them from continuing the tradition could spread cause resentment and in the extreme make some people want to leave the area. (If they depended on it for their business or really wanted to be near some place where they could go to a fair).


 L will also argue that M came to the nuisance fully aware that the fair was next door and that he only has to put up with it for a limited number of months each year. In regards to notice, it may be that M assumed since L had lived there herself she would know the harms a homeowner might suffer and try to avoid them, or that the harms have substantially increased with her building the rock concert and that such a structure was in no way foreseeable at the time he bought the land. The rock concerts bring arguably less utility to the community as they do not directly employ as many local residents as the booths at the fair. Instead the profits accumulate solely in L. M may have other issues with rock concert: could L have chosen to place the band shell at another location on the property that would not have been as close to M's property and resulted in the crowds not dispersing onto his land, could L schedule the rock concerts at different times or enforce ending times so that they do not run as late when normal people are trying to sleep? Are there any precautions she can take to prevent her visitors from trespassing onto M's land such as installing a fence? L might argue that a simple solution to avoid the trespassing would be within M's abilities, that instead he could construct the fence.  
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