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INTRODUCTION TO THE COURSE

Welcome to Antitrust.  In this course, I hope to give you both an overview of the basic doctrines that have grown out of the major Antitrust statutes (the Sherman Act, Clayton Act and Federal Trade Commission Act), and some sense of what lawyers do in major civil litigation.  We will focus particularly on how antitrust lawyers utilize theoret​ical arguments to convince judges to make major substantive changes in the law, how lawyers use economics in presenting and arguing cases, and how lawyers discover and assemble ev​idence to create the cases they present in court.  
Course Materials & Background Reading

Course Web Page:  http://faculty.law.miami.edu/mfajer/antitrustf08.htm
Case Studies:  You will need to purchase J. Kwoka & L. White, The Antitrust Revolution (4th ed.), which primarily consists of detailed discussions of important cases written by lawyers and economists who participated in them.  These case studies provide an especially good introduction to the kind of evidence that lawyers use in antitrust cases and to the ways that lawyers can use economic arguments.  Case studies from earlier editions of the book are available on the web; I have assigned several of these that I have found particularly useful.  Please note that the fifth edition of the book was just published, but we are still going to use the fourth edition.

Other Course Materials:  The other required readings for the course (mostly edited cases and statutes) will be posted on the course web page so that you can download them at your convenience.  I will also post reading lists, supplementary memos and old exams and best student answers.
Supplemental Materials:  For those of you who would like additional help beyond the assigned readings and the lectures, I have placed on reserve the following materials:
P. Areeda, L. Kaplow & A.Edlin, Antitrust Analysis (6th ed.) (casebook)

D.Gifford & L. Raskind, Federal Antitrust Law (2d ed.) (casebook)

H. Hovenkamp, Federal Antitrust Policy (2d ed.) (hornbook)

E.T. Sullivan & J.L. Harrison, Understanding Antitrust and Its Economic Implications (4th ed.) (hornbook)

The Areeda/Kaplow/Edlow casebook provides more detail on the earlier cases and more economic theory; Gifford/Raskind provides more detailed discussion of more recent cases. The Hovenkamp hornbook is very strong on the economics, while and Sullivan/Harrison provides a relatively straightforward presentation of doctrine. I suggest you don't rely solely on these sources; I will spend class time dis​cussing methods of argumentation that they do not directly present.

Reading Lists & Assignments:  For each unit we study, I will post a reading list on the course page.  Each reading list contains some required reading and some optional supplemental readings. The supplemental readings include materials on reserve and cases that I will discuss in class that are not in the materials.  I provide full citations for these cases in the reading list, so that, if you want to read them, you can find them easily in the reporters or online.  


Generally, the reading lists will present the readings in the or​der we will cover them.  On the course page, I will provide a rough indication of what I plan to cover in next few sessions. You may find that if you do all the reading for a particular unit before the lectures begin, you will understand the lec​tures better.  On the other hand, you may find that if you read the materials for the unit af​ter some of the lectures, you'll understand the reading bet​ter.  

Review Problems, Self-Quizzes & End-of-Chapter Memos:   Periodically in the course materials, you will find review problems, which consist of some readings followed by a series of specific questions.  They are designed to help you see how well you understand the relevant concepts and authorities.  Although I may spend some class time on parts of some of these problems, they are primarily for you to review on your own.  You might find it useful to get together with some other students in the class to go over the problems and discuss the range of possible answers  to the questions.  For each review problem, I will provide you with a detailed written discussion of my sense of the appropriate responses to the questions.  Note that many of the readings associated with the problems are required even though we may spend little or no class time reviewing them.

As a new and experimental feature of the course, I periodically will post “self-quizzes’ on the course page.  These will consist of a short problem (either part of an old exam question or the facts of a recent case)  followed by a series of short answer and/or multiple choice questions.  You can do these at your own convenience and then check your work against posted answers.


The write-ups of the review problems and answers to the self-quizzes will be posted in end-of-chapter review memos, which also will include lists of old exam questions that address the relevant material and write-ups of good questions I have received from students outside of class.  After you have reviewed these memos, I encourage you to e-mail me or come to office hours if you have disagreements or questions, especially regarding the review problems and quizzes..

In the Classroom
Class meetings:  I think 80 minutes is too long to be in class without a break.  Thus, starting the second week of the semester, we’ll begin class at 7:55 a.m. and take a break of 7-8 minutes about 40 minutes into each class.  This has worked well in the past.  
Structure:  This is primarily designed as a lecture class.  However, you should feel free to ask questions, particularly if you don’t understand something.  Because the class is relatively large, I may sometimes ask you to discuss your question with me outside of class, especially if it is in the form of a clever twist on a case or hypothetical (“But what if the elephant is left-handed?”) 
Attendance:   After the add-drop period ends, I will pass around an attendance sheet each class.  You are allowed five absences over the course of the semester and, absent extraordinary circumstances, I will not distinguish between “excused” and “unexcused” absences.  If you have more than five absences, I will deduct one or more points from your total score in the course, which might result in a lower grade.  I will increase the penalty for students who miss substantially more than five classes.


For purposes of this policy, being late or leaving substantially early will count as one-third of an absence.  If you arrive after the attendance sheet has circulated, please make sure you check in with me after class to ensure you get charged with a lateness rather than an absence.

Courtesy:  As a courtesy to me and your fellow students, please be in your seats and ready to begin at the time the class is scheduled to start and again at the end of the break.  Room 109 is an awkward classroom, and any late entrance will interrupt the class.  If you arrive late or you know you will have to leave the class early, please sit in one of the empty seats on one of the aisles or in the back of the room.   Otherwise, absent an emergency, please do not leave the class until the break or until class is over.  If you interrupt the class with a noisy entrance or exit, I will feel free to embarrass you about it. 

Most of you greatly resent rustling, whisperings, tappings, and slurpings while you are trying to listen to me or to one of your colleagues. Therefore, to the extent humanly possible, please do not whisper, tap, rustle or slurp in class.  I especially dislike it if you talk to one another when somebody else is addressing the class.  Your conversation will make it hard for your fellow students to pay attention and is likely to break my train of thought. 

The proliferation of electronic devices has led to hi-tech versions of discourtesy that you should avoid.  Before class begins, silence your phones and pagers.  If you use a laptop computer in class, turn the sound off.  I find listening to the Windows® theme music in class quite irritating, especially after we have started to work.  Do not play computer games or watch movies in class.  Games and movies on the face of your screen distract other students a lot.  If I catch you displaying a game, movie, or other non-text website during class, I will give you the option either (1) to stop bringing the computer to class for some period of time or (2) to take a penalty to be deducted from your total points in the course. 

Class Cancellations and Make-Up Classes:  We will not meet on Tuesday September 30 or on Thursday October 9 because of the Jewish holidays.  I will survey the class early in the semester to determine the best make-up times and then let you know when we’ll meet.
Out-of-Class Availability
After most class sessions, I will relocate to the bricks for 15-20 minutes to answer questions.  Otherwise, if you have questions about the course or about law school generally, e-mail is a good way to communicate.  I check my messages at least daily during the work week, and I am likely to respond as soon as I get the message.  If I think a question you ask is worth sharing with the class, I may copy your question and my answer and circulate them to everyone, deleting your name and other references to you. 
If you want to meet with me in person, my fall semester office hours will be Monday from 3:45-5:15 p.m., Tuesdays and Thursdays from 11:00 a.m.-noon, and by appointment.  You can set up appointments with me in person or by leaving a message on my voice mail (305-284-3914) or e-mail <mfajer@law.miami.edu>.  My assistant does not keep my calendar, so you can only schedule appointments with me directly.  Feel free to stop by my office (Law Library Room 280) without an appointment.  If I’m free, I’ll be happy to talk to you; otherwise we can make an appointment for a later time. 

Grading & Exam


Your grade will be based on your scores on a legal memo/document production project and the final exam.  The project and the exam will each be worth 50% of your grade.  For this course, I will not be giving credit for class participation. 

Project:  Your project is set in the context of a fictional antitrust suit and will have two equally weighted parts, each of which should be 12-15 double-spaced pages: 

(1) A closed legal memorandum, in which you will describe how a particular federal circuit and judicial district has addressed a narrow question of antitrust law.  I will supply you with a list of relevant cases.

(2) A summary of a set of 125 “documents” from your case, in which you will describe the documents and discuss their possible relevance to the legal claims at issue. 

You may work on the project alone or in teams of two.  I strongly encourage you to work with a partner to get the advantages of brainstorming together and of having an extra set of eyes to edit and proofread, while significantly reducing your workload and mine.  If you work with a partner, you will both receive the same score for the project.  


In late September, I will provide you with a more detailed set of instructions for the project.  You then will have about a week to let me know if you are working alone or with a partner.  I will facilitate finding partners for people who’d like to work in a team but have no obvious teammate.  Once the decision-making period is over, each team or person working alone will receive a unique assignment (a combination of a particular judicial district and client like S.D. Ohio/Plaintiff or W.D.Oklahoma/Defendant) along with additional instructions appropriate to their client and the case list for their district. 

The project will be due on Tuesday, November 18, at the start of class.  Points will be deducted for any lateness.  Absent extraordinary circumstances, the paper will not be accepted after November 25.  If you need to hand in the project late (because of illness, death in the family, etc.), try to let me know before the due date if possible.   Because this is not a research paper, I will not give incompletes on the basis of unfinished memoranda.

Exam:  The 3-hour exam will consist of two questions.  One question will be a traditional issue-spotting question.  The other will ask you to write a judicial opinion and a dissent based on a short fact pattern.  The exam will be completely open book; you can bring and utilize any written material you wish.  I suspect, how​ever, that Legalines, Gilberts, etc. will not be of much use, since I will be looking for analytic technique and ar​gument more than for recitation of "rules."  I will expect you to include economic issues and analysis (at the minimal level of sophistication at which we discuss them in class) in your answers.  I will post copies of old exams and best student answers on the course page so you can get a clear idea of what I expect.  Because the exam is only part of the grade, it will not cover all the material in the course.  For example, you will not be tested on the Vertical Restraints material that is the subject of your project.  As we proceed, I’ll let you know what other topics will not be tested on the exam.  

Economics


This course will include discussion of simple Economics concepts.  Past students with no economics background have done well in the course and, if you read the assigned mate​rials, you should have no trouble dealing with economics at the simple level of sophistication employed by our courts.  I will always be available to help you out in this area if necessary.  
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The Sherman Act

15 USC §1. Trusts, etc., in restraint of trade illegal;  penalty.  Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with foreign nations is declared to be illegal.  Every person who shall make any contract or engage in any combination or conspiracy hereby declared to be illegal shall be deemed guilty of a felony, and, on conviction thereof, shall be punished by fine not exceeding $10,000,000 if a corporation, or, if any other person, $1,000,000, or by imprisonment not exceeding 10 years, or by both said punishments, in the discretion of the court.

15 USC §2. Monopolizing trade a felony;  penalty.  Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce among the several States, or with foreign nations, shall be deemed guilty of a felony, and, on conviction thereof, shall be punished by fine not exceeding $10,000,000 if a corporation, or, if any other person, $1,000,000, or by imprisonment not exceeding 10 years, or by both said punishments, in the discretion of the court.

The Clayton Act
15 USC §14 (Clayton Act §3). Sale, etc., on agreement not to use goods of competitor.  It shall be unlawful for any person engaged in commerce, in the course of such commerce, to lease or make a sale or contract for sale of goods, wares, merchandise, machinery, supplies, or other commodities, whether patented or unpatented, for use, consumption, or resale within the United States or any ... other place under the jurisdiction of the United States, or fix a price charged therefor, or discount from, or rebate upon, such price, on the condition, agreement, or understanding that the lessee or purchaser thereof shall not use or deal in the goods, wares, merchandise, machinery, supplies, or other commodities of a competitor or competitors of the lessor or seller, where the effect of such lease, sale, or contract for sale or such condition, agreement, or understanding may be to substantially lessen competition or tend to create a monopoly in any line of commerce.

15 USC §15 (Clayton Act §4). Suits by persons injured.  (a) Amount of recovery .…  [A]ny person who shall be injured in his business or property by reason of anything forbidden in the antitrust laws may sue therefor in any district court of the United States in the district in which the defendant resides or is found or has an agent, without respect to the amount in controversy, and shall recover threefold the damages by him sustained, and the cost of suit, including a reasonable attorney's fee.  ...

15 USC §15a (Clayton Act §4a). Suits by United States;  amount of recovery….  Whenever the United States is hereafter injured in its business or property by reason of anything forbidden in the antitrust laws it may sue therefor in the United States district court for the district in which the defendant resides or is found or has an agent, without respect to the amount in controversy, and shall recover threefold the damages by it sustained, and the cost of suit.  ...

15 USC §18 (Clayton Act §7). Acquisition by one corporation of stock of another.  No person engaged in commerce or in any activity affecting commerce shall acquire, directly or indirectly, the whole or any part of the stock or other share capital and no person subject to the jurisdiction of the Federal Trade Commission shall acquire the whole or any part of the assets of another person engaged also in commerce or in any activity affecting commerce, where in any line of commerce or in any activity affecting commerce in any section of the country, the effect of such acquisition may be substantially to lessen competition, or to tend to create a monopoly.

No person shall acquire, directly or indirectly, the whole or any part of the stock or other share capital and no person subject to the jurisdiction of the Federal Trade Commission shall acquire the whole or any part of the assets of one or more persons engaged in commerce or in any activity affecting commerce, where in any line of commerce or in any activity affecting commerce in any section of the country, the effect of such acquisition, of such stocks or assets, or of the use of such stock by the voting or granting of proxies or otherwise, may be substantially to lessen competition, or to tend to create a monopoly.

This section shall not apply to persons purchasing such stock solely for investment and not using the same by voting or otherwise to bring about, or in attempting to bring about, the substantial lessening of competition.  Nor shall anything contained in this section prevent a corporation engaged in commerce or in any activity affecting commerce from causing the formation of subsidiary corporations for the actual carrying on of their immediate lawful business, or the natural and legitimate branches or extensions thereof, or from owning and holding all or a part of the stock of such subsidiary corporations, when the effect of such formation is not to substantially lessen competition.

***

Nothing contained in this section shall apply to transactions duly consummated pursuant to authority given by the Secretary of Transportation, Federal Power Commission, Surface Transportation Board, the Securities and Exchange Commission in the exercise of its jurisdiction under section 79j of this title, the United States Maritime Commission, or the Secretary of Agriculture under any statutory provision vesting such power in such Commission, Board, or Secretary.


15 USC §24. Liability of directors and agents of corporation.  Whenever a corporation shall violate any of the penal provisions of the antitrust laws, such violation shall be deemed to be also that of the individual directors, officers, or agents of such corporation who shall have authorized, ordered, or done any of the acts constituting in whole or in part such violation, and such violation shall be deemed a misdemeanor, and upon conviction therefor of any such director, officer, or agent he shall be punished by a fine of not exceeding $5,000 or by imprisonment for not exceeding one year, or by both, in the discretion of the court.

15 USC §26. Injunctive relief for private parties;  exception;  costs.  Any person, firm, corporation, or association shall be entitled to sue for and have injunctive relief, in any court of the United States having jurisdiction over the parties, against threatened loss or damage by a violation of the antitrust laws, ... when and under the same conditions and principles as injunctive relief against threatened conduct that will cause loss or damage is granted by courts of equity, under the rules governing such proceedings, and upon the execution of proper bond against damages for an injunction improvidently granted and a showing that the danger of irreparable loss or damage is immediate, a preliminary injunction may issue ....  In any action under this section in which the plaintiff substantially prevails, the court shall award the cost of suit, including a reasonable attorney's fee, to such plaintiff.

The Federal Trade Commission Act
15 USC §41. Federal Trade Commission established;  membership; vacancies.  A commission is created and established, to be known as the Federal Trade Commission (hereinafter referred to as the Commission), which shall be composed of five Commissioners, who shall be appointed by the President, by and with the advice and consent of the Senate.  Not more than three of the Commissions shall be members of the same political party.  The first Commissioners appointed shall continue in office for terms of three, four, five, six, and seven years, respectively, from September 26, 1914, the term of each to be designated by the President, but their successors shall be appointed for terms of seven years, except that any person chosen to fill a vacancy shall be appointed only for the unexpired term of the Commissioner whom he shall succeed:  Provided, however, That upon the expiration of his term of office a Commissioner shall continue to serve until his successor shall have been appointed and shall have qualified. The President shall choose a chairman from the Commission's membership. No Commissioner shall engage in any other business, vocation, or employment.  Any Commissioner may be removed by the President for inefficiency, neglect of duty, or malfeasance in office.  A vacancy in the Commission shall not impair the right of the remaining Commissioners to exercise all the powers of the Commission.

15 USC §45. Unfair methods of competition unlawful;  prevention by Commission

(a) Declaration of unlawfulness;  power to prohibit unfair practices; inapplicability to foreign trade


(1) Unfair methods of competition in or affecting commerce, and unfair or deceptive acts or practices in or affecting commerce, are declared unlawful.


(2) The Commission is empowered and directed to prevent persons, partnerships, or corporations, except banks, savings and loan institutions ..., Federal credit unions ..., common carriers ..., air carriers and foreign air carriers ..., and persons, partnerships, or corporations insofar as they are subject to the Packers and Stockyards Act ..., from using unfair methods of competition in or affecting commerce and unfair or deceptive acts or practices in or affecting commerce.

***

(b) Proceeding by Commission;  modifying and setting aside orders.  Whenever the Commission shall have reason to believe that any such person, partnership, or corporation has been or is using any unfair method of competition or unfair or deceptive act or practice in or affecting commerce, and if it shall appear to the Commission that a proceeding by it in respect thereof would be to the interest of the public, it shall issue and serve upon such person, partnership, or corporation a complaint stating its charges in that respect and containing a notice of a hearing upon a day and at a place therein fixed at least thirty days after the service of said complaint.  The person, partnership, or corporation so complained of shall have the right to appear at the place and time so fixed and show cause why an order should not be entered by the Commission requiring such person, partnership, or corporation to cease and desist from the violation of the law so charged in said complaint. Any person, partnership, or corporation may make application, and upon good cause shown may be allowed by the Commission to intervene and appear in said proceeding by counsel or in person.  The testimony in any such proceeding shall be reduced to writing and filed in the office of the Commission.  If upon such hearing the Commission shall be of the opinion that the method of competition or the act or practice in question is prohibited by this subchapter, it shall make a report in writing in which it shall state its findings as to the facts and shall issue and cause to be served on such person, partnership, or corporation an order requiring such person, partnership, or corporation to cease and desist from using such method of competition or such act or practice.  Until the expiration of the time allowed for filing a petition for review, if no such petition has been duly filed within such time, or, if a petition for review has been filed within such time then until the record in the proceeding has been filed in a court of appeals of the United States, as hereinafter provided, the Commission may at any time, upon such notice and in such manner as it shall deem proper, modify or set aside, in whole or in part, any report or any order made or issued by it under this section.  After the expiration of the time allowed for filing a petition for review, if no such petition has been duly filed within such time, the Commission may at any time, after notice and opportunity for hearing, reopen and alter, modify, or set aside, in whole or in part, any report or order made or issued by it under this section, whenever in the opinion of the Commission conditions of fact or of law have so changed as to require such action or if the public interest shall so require, except that (1) the said person, partnership, or corporation may, within sixty days after service upon him or it of said report or order entered after such a reopening, obtain a review thereof in the appropriate court of appeals of the United States, in the manner provided in subsection (c) of this section;  and (2) in the case of an order, the Commission shall reopen any such order to consider whether such order (including any affirmative relief provision contained in such order) should be altered, modified, or set aside, in whole or in part, if the person, partnership, or corporation involved files a request with the Commission which makes a satisfactory showing that changed conditions of law or fact require such order to be altered, modified, or set aside, in whole or in part.  The Commission shall determine whether to alter, modify, or set aside any order of the Commission in response to a request made by a person, partnership, or corporation under paragraph (2) not later than 120 days after the date of the filing of such request.

(c) Review of order;  rehearing:  Any person, partnership, or corporation required by an order of the Commission to cease and desist from using any method of competition or act or practice may obtain a review of such order in the court of appeals of the United States, within any circuit where the method of competition or the act or practice in question was used or where such person, partnership, or corporation resides or carries on business, by filing in the court, within sixty days from the date of the service of such order, a written petition praying that the order of the Commission be set aside.  ... Upon such filing of the petition the court shall have jurisdiction of the proceeding and of the question determined therein concurrently with the Commission until the filing of the record and shall have power to make and enter a decree affirming, modifying, or setting aside the order of the Commission, and enforcing the same to the extent that such order is affirmed and to issue such writs as are ancillary to its jurisdiction or are necessary in its judgment to prevent injury to the public or to competitors pendente lite.  The findings of the Commission as to the facts, if supported by evidence, shall be conclusive.  To the extent that the order of the Commission is affirmed, the court shall thereupon issue its own order commanding obedience to the terms of such order of the Commission.  If either party shall apply to the court for leave to adduce additional evidence, and shall show to the satisfaction of the court that such additional evidence is material and that there were reasonable grounds for the failure to adduce such evidence in the proceeding before the Commission, the court may order such additional evidence to be taken before the Commission and to be adduced upon the hearing in such manner and upon such terms and conditions as to the court may seem proper. The Commission may modify its findings as to the facts, or make new findings, by reason of the additional evidence so taken, and it shall file such modified or new findings, which, if supported by evidence, shall be conclusive, and its recommendation, if any, for the modification or setting aside of its original order, with the return of such additional evidence.  The judgment and decree of the court shall be final, except that the same shall be subject to review by the Supreme Court upon certiorari, as provided in section 347 of Title 28.

(d) Jurisdiction of court:  Upon the filing of the record with it the jurisdiction of the court of appeals of the United States to affirm, enforce, modify, or set aside orders of the Commission shall be exclusive.

***

(l) Penalty for violation of order;  injunctions and other appropriate equitable relief.  Any person, partnership, or corporation who violates an order of the Commission after it has become final, and while such order is in effect, shall forfeit and pay to the United States a civil penalty of not more than $10,000 for each violation, which shall accrue to the United States and may be recovered in a civil action brought by the Attorney General of the United States.  Each separate violation of such an order shall be a separate offense, except that in the case of a violation through continuing failure to obey or neglect to obey a final order of the Commission, each day of continuance of such failure or neglect shall be deemed a separate offense.  In such actions, the United States district courts are empowered to grant mandatory injunctions and such other and further equitable relief as they deem appropriate in the enforcement of such final orders of the Commission.

B.
Procedural Issues

PROCEDURAL ASPECTS OF THE AT LAWS
THE REACH OF THE AT LAWS 

I.
COMMERCE CLAUSE:  SUMMIT HEALTH (1991)


A.
Sherman Act reaches as far as Commerce Clause


B.
5-4 decision; Court might revisit

II.
OVERSEAS REACH

A.
Hartford Fire Ins. (1993): “Sherman Act applies to foreign conduct  intended to produce & did in fact produce some substantial effect in US

B.
Foreign Trade Antitrust Improvements Act (15 U.S.C. §§6a & 45(a)(3)):  creates gen’l presumption that foreign commerce not covered 
1.
Exception:  AT laws govern foreign conduct that has a “direct, substantial, and reasonably foreseeable effect on U.S. commerce.” 
2.
Empagran (2004):  If covered foreign conduct has foreign effects that are independent of the domestic effects, US AT laws don’t apply to the foreign effects.  

C.
See US Dept. of Justice & FTC, Antitrust Enforcement Guidelines for International Operations (April 1995) 

III.
EXEMPTIONS & IMMUNITIES


A.
Gov’t

1.
Federal Gov’t as commercial player not covered.  e.g., Flamingo Industries (2004):  Post Office not covered 

2.
State Action doctrine:  commercial acts done by or allowed by states:  e.g., Parker (1943) = state-organized raisin cartel.  


B.
Large Number of Specific Statutory Exemptions (Partial or Total)



1.
Labor/Collective Bargaining



2.
Insurance Industry



3.
Very Specific Responses to Particular Cases




a.
Soft Drink Bottling




b.
Televising of Professional Sportsl




c.
Medical Peer Review


C.
Non-Statutory Exemptions (some other labor matters; baseball)
PUBLIC ENFORCEMENT

I.
CRIMINAL PROCEEDINGS 


A.
Violations of Sherman Act 1 & 2 are crimes; FTCA & Clayton Act not 


B.
Sanctions



1.
imprisonment up to 3 years; used increasingly 



2.
fines up to $1M individual;  up to $10M corp




a.
fines used more often than prison 

b.
amounts have increased greatly in last decade


C.
Antitrust Division of Dept. of Justice (DOJ) brings.  




1.
Generally used if conduct clearly illegal; mainly price-fixing



2.
Has resources of FBI etc. for investigations


D.
Procedural Requirements (different from civil)

1.
US v. US Gypsum (1978): mental state required: knew consequences of conduct would be anti-competitive 
or specific intent to do act that would violate law



2.
criminal standard of proof (beyond a reasonable doubt)

II.
EQUITY CASES


A.
DOJ can bring suits to get equitable remedies:



1.
enjoin violations

2.
force defendants to dispose fruits of wrong

3.
undo transactions to restore competitive conditions 

B.
Usually reach settlement embodied in judicial order called consent decree


1. 
like any other settlements

a.
may not embody what court wd have done 

b.
parties agree to avoid litigation $



c.
lots of scope for creativity 




d.
generally no admission of liability




e.
not evidence of guilt in later private suit



2. 
private parties allowed to intervene in some circumstances



3.  
Pre-entry publication procedure laid out in 15 U.S.C. §16




a.
60 days with info re competitive impact




b.
opportunity fot public comment



4. 
judicial role: 

a.
can require hearings or modifications to protect 3d parties  

b.
statute requires that court determine whether decree is in "public interest" 




i) caselaw suggests limited role (gov’t discretion to settle)

ii) doesn’t have to be best possible settlement.  E.g.,  Microsoft (DC Cir 1995) :  shdn’t reject unless “exceptional confidence that adverse AT consequences will result”





iii) limited to framework of complaint

(A) BNS (9th Cir 1988): can't look at other markets 

(B) Microsoft (DC Cir 1995): nor other claims




c.
IBM (2d Cir 1982):  no judicial scrutiny for total dismissal



5.
enforcement of existing decrees




a.
govt can go to court to request




b.
interpreted like contracts




c.
3d parties can’t sue to enforce



6.
can be modified at request of parties




a.
likely to allow if joint request




b.
unilateral request: can modify after evidentiary hearing

i) traditionally hard to do.: Swift (1932): "Nothing less than a clear showing of grievous wrong invoked by new and unforeseen conditions should lead us to change what was decreed after years of litigation w consent of all concerned"





ii) Rufo (1992) loosens in non-antitrust context


A) party seeking change bears burden of showing that significant change in circumstancess warrants revision 






B) some courts applying in antitrust context






C) e.g., Eastman Kodak (WD NY 1994) 



7.
current DOJ policy: generally limits decrees to 10 years

III.
FTC ENFORCEMENT 


A.
FTC

1.
5 commissioners appointed by president for 7 year terms

2.
large staff who investigate & prosecute


B.
Enforce thru cease & desist orders(like judicial injunctions)


C.
Broader scope than other antitrust laws

D.
Order of Proceedings



1.
investigation



2.
cease and desist order 



3.
if party objects:




a.
ALJ hearing

b.
review by Comm'n 

c.
appeal to US court of appeals.



4.
FTC may modify/vacate own orders if changed circumstancess



5.
Each violation of order: up to $10’000 a day penalty



6.
wide latitude in fashioning remedies


E.
makes rules re specific practices


F.
In practice, divides up industries w DOJ



a.
2002 written agreement making division explicit.



b.
FTC generally no jurisdiction over non-profits

c.
California Dental Ass’n (1999):  FTC jurisdiction over non-profit co. with purpose of getting profits for members 

IV.
STATE ENFORCEMENT 


A.
States can sue as consumers


B.
Parens Patriae: state can sue on behalf on injured citizens


C.
States enforce own AT laws, usually similar to fed’l


D.
State AGs often work together on big cases

PRIVATE ENFORCEMENT

I.
PRIVATE SUITS IN EQUITY


A.
Standing limits 


B.
Broad remedies available:  American Stores (1990) (divestiture) 


C.
Equitable defenses such as laches may apply

II.
TREBLE DAMAGE SUITS:  


A.
Incentive to Sue

B.
Difficult to Prove Damages (often speculative)

III.
FREQUENCY


A.
many more than by gov’t


B.
type of suits



1.
largest group:  downstream distributors suing suppliers



2.
2d most:  competitors suing each other

IV.
CONDUCT OF LARGE PRIVATE CIVIL LAWSUIT


A.
Often extensive negotiations


B.
Complaint 


C.
Motions to dismiss part or all



1.
often not serious



2.
forces legal theories out


D.
Investigation/Discovery/Development of theory



1.
discovery procedures




a.
documents: most important 




b.
interview witnesses




c.
early interrogatories





i) contention interrogatories





ii) identify plyers & documents




d.
depositions 




e.
later interrogatories: pin down evidence to be used 



2.
legal theories change as parties get more information



3.
goals




a.
Defendant 





i) Keep harmful information from plaintiff





ii) Find plausible legal theory




b.
Plaintiff: to survive summary judgment



4.
summary judgment motions



5.
trial preparation/trial/negotiations

RELATION BETW PROCEDURE & SUBSTANCE

I.
Statutes make no distinction in legal standards.

II.
Criminal v. Equitable Actions


A. 
enjoin conduct we wouldn't imprison for


B.
courts allow broad reading of statute in equitable action



1.
don't narrowly construe like ordinary criminal statute



2.
novel readings reserved for civil cases



3.
criminal: need specific intent/proof beyond reas. doubt  

III.
Govt v. private suits 



1.
Overinclusive rules may be OK if prosecutorial discretion limits



2.
1981-1992: 




a.
private suits primary enforcement mechanism




b.
courts tending to limit substance

C.
Introduction to Antitrust Economics

1.  Generally

ANTITRUST:  INTRODUCTION TO BASIC MICROECONOMICS

I.
ASSUMPTIONS OF CLASSICAL ECONOMICS


A.
People are "Rational Maximizers": attempting to maximize their utility at all times; not working against their own interests.


B.
Resources tend to move toward their most valuable use if voluntary exchange is permitted



1.
Value:  aggregate consumer willingness to pay



2.
Efficiency: exploiting economic resources to maximize value.



3.
Voluntary transactions are usually efficient


C.
Concerns about the Assumptions



1.
Definition of value



2.
Are people "rational"?

II.
DERIVATION OF THE DEMAND CURVE


A.
Generally buy more of something, less it costs


1.
substitution effect:  when something gets cheaper, it becomes relatively more attractive than alternatives that have stayed at the same price, so you may buy more of it and less of the alternative


2.
income effect:  when something gets cheaper, your purchasing power increases; you can buy more of it with the same income, so you may purchase more of it.



3.
exceptions (rare!)




a.
inferior goods: goods you buy more of if you have less $




b.
luxury goods: goods you buy because of the high price tag


B.
Factors affecting Demand for individual item



1.
personal taste




a.
affected by advertising




b.
affected by news etc.



2.
income



3.
price of complementary goods (goods you use with the product)



4.
price of substitutes


C.
Movement Along Curve v. Change in Demand



1.
Movement along curve occurs when the price changes, 





but people's preferences haven't.  

2.
Change in demand is a new curve that results when people's preferences change.

III.
DERIVATION OF SUPPLY CURVE


A.
Types of Costs

1.
Fixed Costs: costs that do not vary in the short run, regardless of the level of production



2.
Variable Costs: costs that vary with the level of production



3.
Total Cost: All costs associated with producing product 

4.
Average Cost: average (mean) cost per item of the product line.  




(2 different calculations):




a.
average total cost (total cost divided by number of units)




b.
average variable cost (all variable costs of the product line 






divided by number of units)



5.
Marginal Cost: additional cost of producing one more unit



6.
All costs include "normal" profit or firm would invest $ elsewhere


B.
Supply curve = marginal cost curve for industry



1.
generally upward sloping; 



2.
relates to particular time (can adapt output more over time)


C.
Factors Affecting the Supply Curve



1.
technological change



2.
prices of necessary services, labor and raw materials

"HELPFUL" CHART

Q  
P  
TR  
MRI  MC
TC
Pft
1  
27
27
27
 7
 7
 20

2
25
50
23
 7
14
 36

3
23
69
19
 7
21
 48

4
21
84
15
 7
28
 56


5
19
95
11
 7
35
 60

6
17
102
 7
 7
42
 60


7
15
105
 3
 7
49
 56

8
13
104
-1
 7
56
 48


9
11
 99
-5
 7
63
 36


10
 9
 90  
-9
 7
70    
 20

11
 7
 77
-13
 7
77
  0

12
 5
 60
-17
 7
84
-24

13
 3
 39
-21
 7
91
-52

14
 1
 14
-25
 7
98
-84

Q = QUANTITY PRODUCED INDUSTRY-WIDE

P = PRICE NEEDED TO GET CONSUMERS TO PURCHASE QUANTITY Q

TR = TOTAL REVENUE INDUSTRY GETS AT THAT OUTPUT (EQUAL TO P x Q)

MRI = MARGINAL (ADDITIONAL) REVENUE INDUSTRY GETS FOR PRODUCING THE LAST ITEM (SUBTRACT TR FROM THE LINE ABOVE FROM TR ON THE LINE IN QUESTION)

MC = MARGINAL COST (7 FOR ALL OUTPUTS; A BIT UNREALISTIC)

TC = TOTAL COST OF PRODUCTION ASSUMING IT COSTS 7 TO PRODUCE EACH UNIT (Q x 7) 

Pft = TOTAL PROFIT (TR - TC) 

In a competitive market, P = MC, so P = 7, Q = 11

In a monopolistic market, MRI = MC, so P = 17, Q = 6

IV.
OPERATION OF THE COMPETITIVE MARKET


A.
In a competitive market, the price and output will tend to settle at the equilibrium point


B.
Producers try to set their prices so that the additional revenue they receive from the last unit sold (marginal revenue) is equal to the marginal cost of that unit.


C.
In a competitive market, marginal revenue is equal to the competitive price.  Why?  Because if the producer makes one more product, it will be able to get precisely that amount of money for selling it.  It's manufacture of one more product will not affect the price at all.  


D.
Since producers will try to set marginal cost equal to marginal revenue, in a competitive market the equilibrium will occur when price equals marginal cost.


E.
Optimum Conditions For Competitive Equilibrium



1. 
fungible product (buyer indifferent to seller): otherwise can charge higher price for brand name



2. 
supplier can't affect other's decisions re pricing & quantity; otherwise, supplier can manipulate output/price to increase own revenue; the ability to manipulate the market in this way is generally what we mean by "market power"



3. 
mobility/equality of resource availability; no firm has advantage.  Otherwise, one firm could restrict output and others could not meet increased demand because of non-availability of key resource.



4.
good information; otherwise consumers will not know what other prices are available

V.
MONOPOLY/CARTEL BEHAVIOR


A.
For a pure monopoly, or a group of firms acting like a cartel, price no longer equals marginal revenue.  Because such firms are not constrained by competition, they can set their prices so that industry-wide marginal revenue is equal to marginal cost.  


B.
Results 



1.
Higher price



2.
lower output



3.
wealth transfer (economic rent)



4.
deadweight loss


C.
Barriers to entry: in order for a monopolist or cartel to maintain a higher price, the structure of the industry has to be such that new competitors would find it hard to enter the industry and produce the product at a lower price.  Factors that make it difficult to enter are called "barriers to entry."  They include things like:



1.
limited access to key resources



2.
government regulation



3.
high fixed costs


D.
Other Problems Associated With Monopoly



1.
Predatory Conduct (Creating Barriers to Entry)


2.
Rent-Seeking Behavior:  The wealth transfer from consumers to a cartel or monopoly is known as an "economic rent."  Sometimes firms in a cartel will engage in non-price competition to try to capture more of the rent.  This results in better more expensive products for the consumers--whether they want them or not.

VI.
SOME IMPORTANT TERMS


A.
Consumer surplus: the difference between what consumers would be willing to pay and what they actually pay.  You can think of it as the value you receive when you get what you think is a bargain


B.
Producer surplus: the difference between what a product costs to make and what the producer receives for it.


C.
Economic rent: additional producer surplus received when producer can charge more than the competitive price.


D.
Elasticity: measure of consumer responsiveness to price changes, measured industry-wide.  The usual measure is if the industry changes prices by 1%, how much does the quantity demanded change?  Don't worry about the calculation.


1.
We call consumer demand for a product elastic (you can think of this as very responsive) if consumers are responsive enough that raising price by 1% results in a decrease in the quantity demanded of more than 1% (and therefore the total money the industry takes in decreases).  This usually happens when consumers have good substitutes for the product in the relevant price range.


2.
we call consumer demand for a product inelastic if consumers are sufficiently non-responsive that raising price by 1% results in a decrease in the quantity demanded of less than 1% (and therefore the total money the industry takes in increases).  This usually happens when consumers do not have good substitutes for the product in the relevant price range.  As a result, the industry as a whole can make more money by raising price.



a.   where demand is inelastic, a monopolist will by definition always be able to keep raising price & increasing revenue; at some point, demand becomes sufficiently elastic that a further price decreases revenue.


3.
elasticities vary for a given product over the demand curve; you have to measure them at each point you are interested in.  Note again that these figures are for industry wide price changes.  In a perfectly competitive market, in a sense, producers face an infinitely elastic market.  If they raise price 1%, they lose all sales.


4.
cross-elasticity: is the responsiveness of demand for one product to price changes in a different product.  Usually, if two products are close substitutes, there will be a high cross-elasticity of one relative to the other.  In other words, if the price of one close substitute goes up, many people will switch to the other: a price increase in one product will increase the quantity demanded of the other.

$   $   $   $   $   $   $ 
2.
Defining the Market

UNITED STATES v. E. I. DU PONT DE NEMOURS AND CO.

351 U.S. 377 (1956)

Justice REED delivered the opinion of the Court.  The United States brought this civil action … against E. I. du Pont de Nemours and Company.  The complaint … charged du Pont with monopolizing, attempting to monopolize and conspiracy to monopolize interstate commerce in cellophane and cellulosic caps and bands in violation of §2 of the Sherman Act. … After a lengthy trial, judgment was entered for du Pont on all issues.  The Government’s … appeal … “attacks only the ruling that du Pont has not monopolized trade in cellophane.” …

  
During the period that is relevant to this action, du Pont produced almost 75% of the cellophane sold in the United States, and cellophane constituted less than 20% of all “flexible packaging material” sales. … The Government contends that, by so dominating cellophane production, du Pont monopolized a “part of the trade or commerce” in violation of §2. Respondent agrees that cellophane is a product which constitutes “a “part” of commerce within the meaning of Section 2.” But it contends that the prohibition of §2 against monopolization is not violated because it does not have the power to control the price of cellophane or to exclude competitors from the market in which cellophane is sold. The court below found that the “relevant market for determining the extent of du Pont’s market control is the market for flexible packaging materials,” and that competition from those other materials prevented du Pont from possessing monopoly powers in its sales of cellophane. 

The Government asserts that cellophane and other wrapping materials are neither substantially fungible nor like priced. For these reasons, it argues that the market for other wrappings is distinct from the market for cellophane and that the competition afforded cellophane by other wrappings is not strong enough to be considered in determining whether du Pont has monopoly powers. Market delimitation is necessary under du Pont’s theory to determine whether an alleged monopolist violates §2. The ultimate consideration is such a determination is whether the defendants control the price and competition in the market for such part of trade or commerce as they are charged with monopolizing. Every manufacturer is the sole producer of the particular commodity it makes but its control in the above sense of the relevant market depends upon the availability of alternative commodities for buyers: i.e., whether there is a cross-elasticity of demand between cellophane and the other wrappings. This interchangeability is largely gauged by the purchase of competing products for similar uses considering the price, characteristics and adaptability of the competing commodities. The court below found that the flexible wrappings afforded such alternatives. This Court must determine whether the trial court erred in its estimate of the competition afforded cellophane by other materials.

The burden of proof, of course, was upon the Government to establish monopoly. This the trial court held the Government failed to do…. For the United States to succeed in this Court now, it must show that erroneous legal tests were applied to essential findings of fact or that the findings themselves were “clearly erroneous” …. 

I. 
Factual Background. …  In 1923 du Pont organized with La Cellophane[, the holder of the early patents on cellophane,]  an American company for the manufacture of plain cellophane. The undisputed findings are that:

On December 26, 1923, an agreement was executed between duPont Cellophane Company and La Cellophane by which La Cellophane licensed duPont Cellophane Company exclusively under its United States cellophane patents, and granted duPont Cellophane Company the exclusive right to make and sell in North and Central America under La Cellophane’s secret processes for cellophane manufacture. DuPont Cellophane Company granted to La Cellophane exclusive rights for the rest of the world under any cellophane patents or processes duPont Cellophane Company might develop.

  
Subsequently du Pont and La Cellophane licensed several foreign companies, allowing them to manufacture and vend cellophane in limited areas. …

Sylvania, an American affiliate of a Belgian producer of cellophane not covered by the license agreements above referred to, began the manufacture of cellophane in the United States in 1930. Litigation … resulted in a settlement whereby La Cellophane came to have a stock interest in Sylvania, contrary to the La Cellophane-du Pont agreement. This resulted in adjustments as compensation for the intrusion into United States of La Cellophane that extended du Pont’s limited territory. The details do not here seem important. Since 1934 Sylvania has produced about 25% of United States cellophane.

An important factor in the growth of cellophane production and sales was the perfection of moistureproof cellophane, a superior product of du Pont research and patented by that company through a 1927 application. Plain cellophane has little resistance to the passage of moisture vapor. Moistureproof cellophane has a composition added which keeps moisture in and out of the packed commodity. This patented type of cellophane has had a demand with much more rapid growth than the plain.

In 1931 Sylvania began the manufacture of moistureproof cellophane under its own patents. After negotiations over patent rights, du Pont in 1933 licensed Sylvania to manufacture and sell moistureproof cellophane …

Between 1928 and 1950, du Pont’s sales of plain cellophane increased from $3,131,608 to $9,330,776. Moistureproof sales increased from $603,222 to $89,850,416, although prices were continuously reduced.  It could not be said that this immense increase in use was solely or even largely attributable to the superior quality of cellophane or to the technique or business acumen of du Pont, though doubtless those factors were important. The growth was a part of the expansion of the commodity-packaging habits of business, a by-product of general efficient competitive merchandising to meet modern demands. The profits, which were large, apparently arose from this trend in marketing, the development of the industrial use of chemical research and production of synthetics, rather than from elimination of other producers from the relevant market. That market is discussed later …. Tables appearing at the end of this opinion ([in] Appendix A…) show the uses of cellophane in comparison with other wrappings.  …

III. 
The Sherman Act, §2—Monopolization. … If cellophane is the “market” that du Pont is found to dominate, it may be assumed it does have monopoly power over that “market.”  Monopoly power is the power to control prices or exclude competition. It seems apparent that du Pont’s power to set the price of cellophane has been limited only by the competition afforded by other flexible packaging materials. Moreover, it may be practically impossible for anyone to commence manufacturing cellophane without full access to du Pont’s technique. However, du Pont has no power to prevent competition from other wrapping materials. The trial court consequently had to determine whether competition from the other wrappings prevented du Pont from possessing monopoly power in violation of §2. Price and competition are so intimately entwined that any discussion of theory must treat them as one. It is inconceivable that price could be controlled without power over competition or vice versa. This approach to the determination of monopoly power is strengthened by this Court’s conclusion in prior cases that, when an alleged monopolist has power over price and competition, an intention to monopolize in a proper case may be assumed. 

  
If a large number of buyers and sellers deal freely in a standardized product, such as salt or wheat, we have complete or pure competition. Patents, on the other hand, furnish the most familiar type of classic monopoly. As the producers of a standardized product bring about significant differentiations of quality, designed, or packaging in the product that permit differences of use, competition becomes to a greater or less degree incomplete and the producer’s power over price and competition greater over his article and its use, according to the differentiation he is able to create and maintain. A retail seller may have in one sense a monopoly on certain trade because of location, as an isolated country store or filling station, or because no one else makes a product of just the quality or attractiveness of his product, as for example in cigarettes. Thus one can theorize that we have monopolistic competition in every nonstandardized commodity with each manufacturer having power over the price and production of his own product. However, this power that, let us say, automobile or soft-drink manufactures have over their trademarked products is not the power that makes an illegal monopoly. Illegal power must be appraised in terms of the competitive market for the product. 

Determination of the competitive market for commodities depends on how different from one another are the offered commodities in character or use, how far buyers will go to substitute one commodity for another. For example, one can think of building materials as in commodity competition but one could hardly say that brick competed with steel or wood or cement or stone in the meaning of Sherman Act litigation; the products are too different. … On the other hand, there are certain differences in the formulae for soft drinks but one can hardly say that each one is an illegal monopoly. Whatever the market may be, we hold that control of price or competition establishes the existence of monopoly power under §2. … Our next step is to determine whether du Pont has monopoly power over cellophane: that is, power over its price in relation to or competition with other commodities. The charge was monopolization of cellophane. The defense, that cellophane was merely a part of the relevant market for flexible packaging materials.

IV. 
The Relevant Market.—When a product is controlled by one interest, without substitutes available in the market, there is monopoly power. Because most products have possible substitutes, we cannot, as we said in Times-Picayune Pub. Co. v. United States, 345 U.S. 594, 612, give “that infinite range” to the definition of substitutes. Nor is it a proper interpretation of the Sherman Act to require that products be fungible to be considered in the relevant market.

The Government argues:

we do not here urge that in no circumstances may competition of substitutes negative possession of monopolistic power over trade in a product. The decisions make it clear at the least that the courts will not consider substitutes other than those which are substantially fungible with the monopolized product and sell at substantially the same price.

But where there are market alternatives that buyers may readily use for their purposes, illegal monopoly does not exist merely because the product said to be monopolized differs from others. If it were not so, only physically identical products would be a part of the market. To accept the Government’s argument, we would have to conclude that the manufactures of plain as well as moistureproof cellophane were monopolists, and so with films such as Pliofilm, foil, glassine, polyethylene, and Saran, for each of these wrapping materials is distinguishable. These were all exhibits in the case. New wrappings appear, generally similar to cellophane, is each a monopoly? What is called for is an appraisal of the “cross-elasticity” of demand in the trade. The varying circumstances of each case determine the result. In considering what is the relevant market for determining the control of price and competition, no more definite rule can be declared than that commodities reasonably interchangeable by consumers for the same purposes make up that “part of the trade or commerce”, monopolization of which may be illegal. As respects flexible packaging materials, the market geographically is nationwide.

… In determining the market under the Sherman Act, it is the use or uses to which the commodity is put that control. The selling price between commodities with similar uses and different characteristics may vary, so that the cheaper product can drive out the more expensive. Or, the superior quality of higher priced articles may make dominant the more desirable. Cellophane costs more than many competing products and less than a few. But whatever the price, there are various flexible wrapping materials that are bought by manufacturers for packaging their goods in their own plants or are sold to converters who shape and print them for use in the packaging of the commodities to be wrapped.

Cellophane differs from other flexible packaging materials. From some it differs more than from others. … It will adequately illustrate the similarity in characteristics of the various products by noting here [the trial court’s findings] as to glassine. Its use is almost as extensive as cellophane, Appendix C, and many of its characteristics equally or more satisfactory to users.25 

It may be admitted that cellophane combines the desirable elements of transparency, strength and cheapness more definitely than any of the others. Comparative characteristics have been noted thus:

Moistureproof cellophane is highly transparent, tears readily but has high bursting strength, is highly impervious to moisture and gases, and is resistant to grease and oils. Heat sealable, printable, and adapted to use on wrapping machines, it makes an excellent packaging material for both display and protection of commodities.

Other flexible wrapping materials fall into four major categories: (1) opaque nonmoistureproof wrapping paper designed primarily for convenience and protection in handling packages; (2) moistureproof films of varying degrees of transparency designed primarily either to protect, or to display and protect, the products they encompass; (3) nonmoistureproof transparent films designed primarily to display and to some extent protect, but which obviously do a poor protecting job where exclusion or retention of moisture is important; and (4) moistureproof materials other than films of varying degrees of transparency (foils and paper products) designed to protect and display.26
An examination of … Appendix B will make this clear.

But, despite cellophane’s advantages it has to meet competition from other materials in every one of its uses. Cellophane’s principal uses are analyzed in Appendix A, Findings 281 and 282. Food products are the chief outlet, with cigarettes next. The Government makes no challenge to Finding 283 that cellophane furnishes less than 7% of wrappings for bakery products, 25% for candy, 32% for snacks, 35% for meats and poultry, 27% for crackers and biscuits, 47% for fresh produce, and 34% for frozen foods. Seventy-five to eighty percent of cigarettes are wrapped in cellophane. Finding 292. Thus, cellophane shares the packaging market with others. The over-all result is that cellophane accounts for 17.9% of flexible wrapping materials, measured by the wrapping surface. Finding 280, Appendix A.

Moreover a very considerable degree of functional interchangeability exists between these products…. It will be noted, Appendix B, that except as to permeability to gases, cellophane has no qualities that are not possessed by a number of other materials. Meat will do as an example of interchangeability.  Although du Pont’s sales to the meat industry have reached 19,000,000 pounds annually, nearly 35%, this volume is attributed “to the rise of self-service retailing of fresh meat.”  In fact, since the popularity of self-service meats, du Pont has lost “a considerable proportion” of this packaging business to Pliofilm.  Pliofilm is more expensive than cellophane, but its superior physical characteristics apparently offset cellophane’s price advantage. While retailers shift continually between the two, the trial court found that Pliofilm is increasing its share of the business.  One further example is worth noting. Before World War II, du Pont cellophane wrapped between 5 and 10% of baked and smoked meats. The peak year was 1933.  Thereafter du Pont was unable to meet the competition of Sylvania and of greaseproof paper. Its sales declined and the 1933 volume was not reached again until 1947.  It will be noted that greaseproof paper, glassine, waxed paper, foil and Pliofilm are used as well as cellophane. …

An element for consideration as to cross-elasticity of demand between products is the responsiveness of the sales of one product to price changes of the other.  If a slight decrease in the price of cellophane causes a considerable number of customers of other flexible wrappings to switch to cellophane, it would be an indication that a high cross-elasticity of demand exists between them; that the products compete in the same market. The court below held that the “[g]reat sensitivity of customers in the flexible packaging markets to price or quality changes” prevented du Pont from possessing monopoly control over price. The record sustains these findings. 

We conclude that cellophane’s interchangeability with the other materials mentioned suffices to make it a part of this flexible packaging material market.

  
The Government stresses the fact that the variation in price between cellophane and other materials demonstrates they are noncompetitive. As these products are all flexible wrapping materials, it seems reasonable to consider, as was done at the trial, their comparative cost to the consumer in terms of square area. This can be seen in Appendix C. Findings as to price competition are set out in the margin.29 Cellophane costs two or three times as much, surface measure, as its chief competitors for the flexible wrapping market, glassine and greaseproof papers. Other forms of cellulose wrappings and those from other chemical or mineral substances, with the exception of aluminum foil, are more expensive. The uses of these materials, as can be observed in Appendix A, are largely to wrap small packages for retail distribution. The wrapping is a relatively small proportion of the entire cost of the article.  Different producers need different qualities in wrappings and their need may vary from time to time as their products undergo change. But the necessity for flexible wrappings is the central and unchanging demand. We cannot say that these differences in cost gave du Pont monopoly power over prices in view of the findings of fact on that subject.31
It is the variable characteristics of the different flexible wrappings and the energy and ability with which the manufacturers push their wares that determine choice. A glance at “Modern Packaging,” a trade journal, will give, by its various advertisements, examples of the competition among manufacturers for the flexible packaging market. The trial judge visited the 1952 Annual Packaging Show at Atlantic City, with the consent of counsel. He observed exhibits offered by “machinery manufacturers, converters and manufacturers of flexible packaging materials.” He stated that these personal observations confirmed his estimate of the competition between cellophane and other packaging materials. From this wide variety of evidence, the Court reached the conclusion expressed in Finding 838:

The record establishes plain cellophane and moistureproof cellophane are each flexible packaging materials which are functionally interchangeable with other flexible packaging materials and sold at same time to same customers for same purpose at competitive prices; there is no cellophane market distinct and separate from the market for flexible packaging materials; the market for flexible packaging materials is the relevant market for determining nature and extent of duPont’s market control; and duPont has at all times competed with other cellophane producers and manufacturers of other flexible packaging materials in all aspects of its cellophane business.

The facts above considered dispose also of any contention that competitors have been excluded by du Pont from the packaging material market. That market has many producers and there is no proof du Pont ever has possessed power to exclude any of them from the rapidly expanding flexible packaging market. The Government apparently concedes as much, for it states that “lack of power to inhibit entry into this so-called market [i.e., flexible packaging materials], comprising widely disparate products, is no indicium of absence of power to exclude competition in the manufacture and sale of cellophane.” The record shows the multiplicity of competitors and the financial strength of some with individual assets running to the hundreds of millions. Indeed, the trial court found that du Pont could not exclude competitors even from the manufacture of cellophane, an immaterial matter if the market is flexible packaging material. Nor can we say that du Pont’s profits, while liberal (according to the Government 15.9% net after taxes on the 1937-1947 average), demonstrate the existence of a monopoly without proof of lack of comparable profits during those years in other prosperous industries. Cellophane was a leader over 17%, in the flexible packaging materials market. There is no showing that du Pont’s rate of return was greater or less than that of other producers of flexible packaging materials. 

The “market” which one must study to determine when a producer has monopoly power will vary with the part of commerce under consideration. The tests are constant. That market is composed of products that have reasonable interchangeability for the purposes for which they are produced—price, use and qualities considered. While the application of the tests remains uncertain, it seems to us that du Pont should not be found to monopolize cellophane when that product has the competition and interchangeability with other wrappings that this record shows.  On the findings of the District Court, its judgment is affirmed.

Chief Justice WARREN, with whom Justice BLACK and Justice DOUGLAS join, dissenting.  This case, like many under the Sherman Act, turns upon the proper definition of the market. In defining the market in which du Pont’s economic power is to be measured, the majority virtually emasculate §2 of the Sherman Act. They admit that “cellophane combines the desirable elements of transparency, strength and cheapness more definitely than any of” a host of other packaging materials. Yet they hold that all of those materials are so indistinguishable from cellophane as to warrant their inclusion in the market. We cannot agree that cellophane, in the language of Times-Picayune Publishing Co. v. United States, 345 U.S. 594, 613, is “the selfsame product” as glassine, greaseproof and vegetable parchment papers, waxed papers, sulphite papers, aluminum foil, cellulose acetate, and Pliofilm and other films. 

  
The majority opinion states that “[I]t will adequately illustrate the similarity in characteristics of the various products by noting here Finding 62 as to glassine.” But Finding 62 merely states the respects in which the selected flexible packaging materials are as satisfactory as cellophane; it does not compare all the physical properties of cellophane and other materials. The Table incorporated in Finding 59 does make such a comparison, and enables us to note cellophane’s unique combination of qualities lacking among less expensive materials in varying degrees.2  A glance at this Table reveals that cellophane has a high bursting strength while glassine’s is low; that cellophane’s permeability to gases is lower than that of glassine; and that both its transparency and its resistance to grease and oils are greater than glassine’s.  Similarly, we see that waxed paper’s bursting strength is less than cellophane’s and that it is highly permeable to gases and offers no resistance whatsoever to grease and oils. With respect to the two other major products held to be close substitutes for cellophane, Finding 59 makes the majority’s market definition more dubious. In contrast to cellophane, aluminum foil is actually opaque and has a low bursting strength. And sulphite papers, in addition to being opaque, are highly permeable to both moisture and gases, have no resistance to grease and oils, have a lower bursting strength than cellophane, and are not even heat sealable. Indeed, the majority go further than placing cellophane in the same market with such products. They also include the transparent films, which are more expensive than cellophane. These bear even less resemblance to the lower priced packaging materials than does cellophane. The juxtaposition of one of these films, Cry-O-Rap, with sulphite in the Table facilitates a comparison which shows that Cry-O-Rap is markedly different and far superior.

  
If the conduct of buyers indicated that glassine, waxed and sulphite papers and aluminum foil were actually “the selfsame products” as cellophane, the qualitative differences demonstrated by the comparison of physical properties in Finding 59 would not be conclusive. But the record provides convincing proof that businessmen did not so regard these products. During the period covered by the complaint (1923-1947) cellophane enjoyed phenomenal growth. Du Pont’s 1924 production was 361,249 pounds, which sold for.$1,306,662. Its 1947 production was 133,502,858 pounds, which sold for $55,339,626. Findings 297 and 337. Yet throughout this period the price of cellophane was far greater than that of glassine, waxed paper or sulphite paper. … [I]n 1929 cellophane’s price was seven times that of glassine, in 1934, four times, and in 1949 still more than twice glassine’s price. …  [C]ellophane had a similar price relation to waxed paper and that sulphite paper sold at even less than glassine and waxed paper. We cannot believe that buyers, practical businessmen, would have bought cellophane in increasing amounts over a quarter of a century if close substitutes were available at from one-seventh to one-half cellophane’s price. That they did so is testimony to cellophane’s distinctiveness.

The inference yielded by the conduct of cellophane buyers is reinforced by the conduct of sellers other than du Pont. … Sylvania, the only other cellophane producer, absolutely and immediately followed every du Pont price change, even dating back its price list to the effective date of du Pont’s change. Producers of glassine and waxed paper, on the other hand, displayed apparent indifference to du Pont’s repeated and substantial price cuts. … [F]rom 1924 to 1932 du Pont dropped the price of plain cellophane 84%, while the price of glassine remained constant. And during the period 1933-1946 the prices for glassine and waxed paper actually increased in the face of a further 21% decline in the price of cellophane. If “shifts of business” due to “price sensitivity” had been substantial, glassine and waxed paper producers who wanted to stay in business would have been compelled by market forces to meet du Pont’s price challenge just as Sylvania was. The majority correctly point out that:

An element for consideration as to cross-elasticity of demand between products is the responsiveness of the sales of one product to price changes of the other. If a slight decrease in the price of cellophane causes a considerable number of customers of other flexible wrappings to switch to cellophane, it would be an indication that a high cross-elasticity of demand exists between them; that the products compete in the same market.

Surely there was more than “a slight decrease in the price of cellophane” during the period covered by the complaint. That producers of glassine and waxed paper remained dominant in the flexible packaging materials market without meeting cellophane’s tremendous price cuts convinces us that cellophane was not in effective competition with their products. 

  
Certainly du Pont itself shared our view. From the first, du Pont recognized that it need not concern itself with competition from other packaging materials. For example, when du Pont was contemplating entry into cellophane production, its Development Department reported that glassine “is so inferior that it belongs in an entirely different class and has hardly to be considered as a competitor of cellophane.”  This was still du Pont’s view in 1950 when its survey of competitive prospects wholly omitted reference to glassine, waxed paper or sulphite paper and stated that “Competition for du Pont cellophane will come from competitive cellophane and from non-cellophane films made by us or by others.”   …


The trial court found that

Du Pont has no power to set cellophane prices arbitrarily. If prices for cellophane increase in relation to prices of other flexible packaging materials it will lose business to manufacturers of such materials in varying amounts for each of du Pont cellophane’s major end uses.

This further reveals its misconception of the antitrust laws. A monopolist seeking to maximize profits cannot raise prices “arbitrarily.” Higher prices of course mean smaller sales, but they also mean higher per-unit profit. Lower prices will increase sales but reduce per-unit profit. Within these limits a monopolist has a considerable degree of latitude in determining which course to pursue in attempting to maximize profits. The trial judge thought that, if du Pont raised its price, the market would “penalize” it with smaller profits as well as lower sales. Du Pont proved him wrong. When 1947 operating earnings dropped below 26% for the first time in 10 years, it increased cellophane’s price 7% and boosted its earnings in 1948. Du Pont’s division manager then reported that “If an operative return of 31% is considered inadequate then an upward revision in prices will be necessary to improve the return.”  It is this latitude with respect to price, this broad power of choice, that the antitrust laws forbid. Du Pont’s independent pricing policy and the great profits consistently yielded by that policy leave no room for doubt that it had power to control the price of cellophane.  The findings of fact cited by the majority cannot affect this conclusion. For they merely demonstrate, that during the period covered by the complaint, du Pont was a “good monopolist,” i.e., that it did not engage in predatory practices and that it chose to maximize profits by lowering price and expanding sales. Proof of enlightened exercise of monopoly power certainly does not refute the existence of that power.

  
The majority opinion purports to reject the theory of “interindustry competition.” Brick, steel, wood, cement and stone, it says, are “too different” to be placed in the same market. But cellophane, glassine, wax papers, sulphite papers, greaseproof and vegetable parchment papers, aluminum foil, cellulose acetate, Pliofilm and other films are not “too different,” the opinion concludes. The majority approach would apparently enable a monopolist of motion picture exhibition to avoid Sherman Act consequences by showing that motion pictures compete in substantial measure with legitimate theater, television, radio, sporting events and other forms of entertainment. Here, too, “shifts of business” undoubtedly accompany fluctuations in price and “there are market alternatives that buyers may readily use for their purposes”. Yet, in United States v. Paramount Pictures, 334 U.S. 131, where the District Court had confined the relevant market to that for nationwide movie exhibition, this Court remanded the case to the District Court with directions to determine whether there was a monopoly on the part of the five major distributors “in the first-run field for the entire country, in the first-run field in the 92 largest cities of the country, or in the first-run field in separate localities.” 334 U.S. at 172. Similarly, it is difficult to square the majority view with United States v. Aluminum Co. of Am., 148 F.2d 416, a landmark §2 case. There Judge Learned Hand, reversing a district court, held that the close competition which “secondary” (used) aluminum offered to “virgin” aluminum did not justify including the former within the relevant market for measuring Alcoa’s economic power. Against these and other precedents, which the Court’s opinion approves but does not follow, the formula of “reasonable interchangeability,” as applied by the majority, appears indistinguishable from the theory of “interindustry competition.” The danger in it is that, as demonstrated in this case, it is “perfectly compatible with a fully monopolized economy.” 

  
The majority hold in effect that, because cellophane meets competition for many end uses, those buyers for other uses who need or want only cellophane are not entitled to the benefits of competition within the cellophane industry. For example, Finding 282 shows that the largest single use of cellophane in 1951 was for wrapping cigarettes, and Finding 292 shows that 75 to 80% of all cigarettes are wrapped with cellophane. As the recent report of the Attorney General’s National Committee to Study the Antitrust Laws states: “In the interest of rivalry that extends to all buyers and all uses, competition among rivals within the industry is always important .” (Emphasis added).  Furthermore, those buyers who have “reasonable alternatives” between cellophane and other products are also entitled to competition within the cellophane industry, for such competition may lead to lower prices and improved quality.

  
The foregoing analysis of the record shows conclusively that cellophane is the relevant market. Since du Pont has the lion’s share of that market, it must have monopoly power, as the majority concede….  

Appendix A.

VIII. Results of du Pont’s Competition With Other Materials. (Findings 279-292.)

279. 
During the period du Pont entered the flexible packaging business, and since its introduction of moistureproof cellophane, sales of cellophane have increased. Total volume of flexible packaging materials used in the United States has also increased. Du Pont’s relative percentage of the packaging business has grown as a result of its research, price, sales and capacity policies, but du Pont cellophane even in uses where it has competed has not attained the bulk of the business, due to competition of other flexible packaging materials.

280. 
Of the production and imports of flexible packaging materials in 1949 measured in wrapping surface, du Pont cellophane accounted for less than 20% of flexible packaging materials consumed in the United States in that year. The figures on this are:







Thousands of  Square Yards

Glassine, Greaseproof and Vegetable Parchment Papers .......... 
3,125,826

Waxing Papers (18 Pounds and over) ............................... 

4,614,685

Sulphite Bag and Wrapping Papers .............................. 

1,788,615

Aluminum Foil ......................... 




1,317,807

Cellophane ............................ 




3,366,068

Cellulose Acetate ....................... 




   133,982

Pliofilm, Polyethylene, Saran and Cry-O-Rap .........................                    373,871
Total .......................... 




             14,720,854

Total du Pont Cellophane Production .......................... 

 2,629,747

Du Pont Cellophane Per Cent of Total United States Production 

and Imports of These Flexible Packaging Materials              
         17.9%

281. 
Eighty percent of cellophane made by du Pont is sold for packaging in the food industry. Of this quantity, 80% is sold for packaging baked goods, meat, candy, crackers and biscuits, frozen foods, fresh vegetables and produce, potato chips, and “snacks,” such as peanut butter sandwiches, popcorn, etc. A small amount is sold for wrapping of textiles and paper products, etc. Largest nonfood use of cellophane is the overwrapping of cigarette packages.

  
The breakdown of du Pont cellophane sales for the year 1949 was:

    Use                       
Sales     

Percent of

                           
          (M pounds)  
Total Sales
TOBACCO                                

    Cigarettes ............  
20,584        
11.6

    Cigars ................   
  3,195                   1.8

    Other Tobacco .........   
  1,657         
  0.9
     Total ................  
25,436        
14.3

 FOOD PRODUCTS

    Candy & Gum ...........  
17,054         
  9.6

    Bread & Cake ..........  
40,081        
22.5

    Crackers & Biscuits ...  
12,614         
  7.1

    Meat ..................  
11,596         
  6.5

    Noodles & Macaroni ....   2,602         
  1.5

    Tea & Coffee ..........   
   1,380        
  0.8

    Cereals ...............              2,487        
  1.4

    Frozen Foods ..........         5,234         
  2.9

    Dried Fruit ...........               333         
  0.2

    Nuts ..................                2,946         
  1.7

    Popcorn & Potato Chips .  6,929         
  3.9

    Dairy Products ........          3,808         
  2.1

    Fresh Produce .........          4,564         
  2.6

    Unclassified Foods ....        8,750         
  4.9

       Total ................           120,478        
67.7

      Use                       
Sales     

Percent of

                           
          (M pounds)  
Total Sales
MISCELLANEOUS

    Hosiery ...............   
     1,370         
  0.7

    Textiles ..............   
     3,141         
  1.8

    Drugs .................   
     1,031         
  0.6

    Rubber ................     
        317         
  0.2

    Paper .................   
     2,736         
  1.5

    Unclassified ..........  
   18,602        
10.5
      Total ................  
   27,197        
15.3

Domestic Total ........... 
  173,011        
97.3

Export ...................   
      4,820         
  2.7

Grand Total .............. 
  177,831            100.0

282. 
Sales of cellophane by du Pont in 1951, by principal uses, were approximately as follows:

                                  


Pounds

 White bread .................... 
       between 8 and 9,000,000

 Specialty breads ............................ 

15,700,000

 Cake and other baked sweet goods ...........
22,000,000

 Meat ........................................ 

19,000,000

 Candy (including chewing gum) ............... 
20,000,000

 Crackers and biscuits ....................... 
17,000,000

 Frozen foods ................................. 

  5,800,000

 Cigarettes .................................. 

23,000,000

283. 
1949 sales of 19 major representative converters whose business covered a substantial segment of the total converting of flexible packaging materials for that year showed the following as to their sales of flexible packaging materials, classified by end use:

            End Use              
Quantity   
          Percent

                                
Millions 

          of Total


sq. in

         End Use


 BAKERY PRODUCTS                

    Cellophane .................. 
   109,670       

  6.8

    Foil .......................... 
       2,652        

    .2

    Glassine ..................... 
     72,216       

  4.4

    Papers .................... 
1,440,413      

88.6

    Films ........................... 
           215        

    .0

       
Total
            
1,625,166     
             100.0

 CANDY

    Cellophane .................. 
134,280      

24.4

    Foil ........................ 
178,967      

32.5

    Glassine .................... 
117,634      

21.4

    Papers ...................... 
119,102      

21.6

    Films ...........................         484        

     .1

Total

550,467     
             100.0

            End Use              
Quantity   
          Percent

                                
Millions 

          of Total


sq. in

         End Use


 SNACKS

    Cellophane ...................   61,250      

31.9

    Foil .......................... 
    1,571        

    .8

    Glassine .................... 
120,556      

62.8

    Papers ........................ 
    8,439       

  4.4

    Films ............................          79        

     .1
Total                    191,895     
             100.0

 MEAT AND POULTRY

    Cellophane ................
59,016      

34.9

    Foil .............................         88        

    .1

    Glassine ......................    4,524       

  2.7

    Papers ....................... 
97,255      

57.5

    Films .........................      8,173       

  4.8

Total
             169,056     
            100.0

CRACKERS AND BISCUITS

    Cellophane ................
29,960      

26.6

    Foil ............................        192        

    .2

    Glassine .....................  
11,253      

10.0

    Papers ....................... 
71,147      

63.2

    Films .............................         8        

    .0

Total
             112,560     
             100.0

 FRESH PRODUCE

    Cellophane .................
52,828      

47.2

    Foil ............................. 
       43                                    .1

    Glassine .........................      96                      
    .1

    Papers ....................... 
51,035      

45.6

    Films ......................... 
  7,867       

  7.0

Total                  111,869     
             100.0

FROZEN FOOD EXCLUDING DAIRY PRODUCTS

    Cellophane .............
31,684      

33.6

    Foil ............................         629        

    .7

    Glassine ......................     1,943       

  2.1

    Papers ....................... 
56,925      

60.3

    Films ......................... 
  3,154        

  3.3

Total

94,335     
             100.0

284. 
About 96% of packaged white bread produced in the United States is wrapped in waxed paper or glassine, and about 6% in cellophane. The cellophane figure includes sales by all U.S. producers.

285. 
Forty-eight percent of specialty breads are wrapped in du Pont cellophane, the remainder in other cellophane or other materials. Most of this balance is wrapped in waxed paper and glassine.

286. 
Approximately 45% of cake and baked sweet goods packaged by wholesale bakers is wrapped in du Pont cellophane. The balance is wrapped in other cellophane or in waxed paper or glassine.

287. 
Between 25% and 35% of packaged candy units sold in the United States are wrapped in du Pont cellophane.

288. 
Of sponge and sweet crackers and biscuits combined approximately 25 to 30% of the packaged units produced in 1951 were wrapped in du Pont cellophane.

289. 
Du Pont cellophane at the present time is used on approximately 20 to 30% of packaged retail units of frozen foods. The remainder use waxed paper, waxed glassine, polyethylene, Pliofilm, Cry-O-Vac, or vegetable parchment.

290. 
Approximately 20 to 30% of packages of potato chips and other snacks are wrapped in du Pont cellophane. Most of the remainder are packaged in glassine and other flexible wraps.

291. 
Approximately 4 to 6% of the packaged units of cereal are wrapped in du Pont cellophane. The principal flexible packaging materials used are waxed paper and glassine.

292. 
Du Pont cellophane is used as an outer wrap on the paper-foil packages for approximately 75 to 80% of cigarettes sold in the United States. Sales for this use represent about 11.6% of du Pont’s total sales of cellophane.                             

Appendix B: [Physical Properties of Flexible Packing Materials]

Packaging

Heat             Print-                          
Tear Strength
Bursting 
Materials       

Sealability   ability          Clarity        (Elmendorf) 
Strength

Cellophane 

Yes (if           Yes         Highly 
       Low
High

       (plain)                      
coated) 

      Transparent

Cellophane             
Yes (if           Yes           Highly 
       Low
High

  (Moisture-proof)      
coated) 

       Transparent

Plain grease-proof paper
No                 Yes           Opaque             Good
Low

Plain Glassine           
No                 Yes       Commercially        Good
Low

                                                 

       Transparent to

                                                                                   Opaque

Lacquered Glassine            Yes                Yes       Commercially         Good
Low

                                                 

       Transparent to

                                                                                Translucent

Waxed Glassine           
Yes 
          (1)       Commercially          Good
Low

                                                               Transparent to

                                                                                Translucent

Vegetable Parchment 
No                   Yes     Tends to be Opaque     Good
Good

Waxed Paper                      Yes                   (1)       Commercially           High
Good

  (18 lbs. or over)                               
         Transparent

Aluminum Foil            
No                 Yes         Opaque                  Low
Low

Aluminum Foil                  Yes                Yes         Opaque                  Low
Low

  (Heat Sealing)

Cellulose Acetate        
Yes                Yes     Highly Transparent      
Low
High

Packaging

Heat             Print-                          
Tear Strength
Bursting 
Materials       

Sealability   ability          Clarity        (Elmendorf) 
Strength

Pliofilm (rubber       
Yes (3)          Yes (3)  Highly Transparent    Medium
High

  hydrochloride)                        
                      with Slight Haze

Saran (Vinylidene      
Yes (3)          Yes (3)     Highly Transparent   High
High

Chloride)

Polyethylene           
Yes (3)          Yes (3)     Transparent with       High
High

                                                 
                            Slight Haze

Cry-O-Rap              
Yes (3)          Yes (3)     Transparent with       High
High

                                                             

Slight Haze

Sulphite (high finish      
No                 Yes       
Opaque                 High
Medium

   wrapper and  label paper)                                   

Appendix B cont'd

Packaging 
Water Absorp- 
Moisture      Permeabi-  Dimens. 
 Resistance 
Wrapping 

 Materials 
tion in 24 hrs 
Permea-         lity to     ChangeWith   to Grease      Machine Running 

Immersion 
bility
       Gases(2)   Humid Diff.     & Oils               Qualities

Cellophane
High        
High            Very Low      Large     
    Excellent    
     O.K.

        (plain)

Cellophane 
High     
        Low-Medium     Very Low      Large         Excellent    
     O.K.

 (Moisture-Proof)

Plain Grease- 
High        
High              Medium     Moderate          Good       
     O.K.

 proof paper

Plain Glassine
High        
High                  Low        Moderate          Good                 O.K.

Lacquered 
Low      
        Low-Medium           Low        Moderate          Good                 O.K.

   Glassine

Waxed Glassine
Low         
Low                   Low         Moderate          Good       
       O.K.

Vegetable

   Parchment
 High        
High                   Low         Moderate          Good                 O.K.

Waxed Paper
 Low              Low-Medium            High        Moderate          None       
        O.K.

  (18 lbs. or over)

Aluminum Foil
 Nil       
          Very Low            Very Low      None             Excellent             O.K.

Aluminum Foil 
 Nil      
           Nearly Nil           Very Low     None              Excellent             O.K.

 (Heat Sealing)

Cellulose

  Acetate

Low                         High               Variable  Very Small        Excellent             O.K.

Pliofilm (rubber    Low        
 Medium       
 Low      Very Small       Excellent  
       Good (3)

 hydrochloride)

Appendix B cont'd

Packaging 
Water Absorp- 
Moisture      Permeabi-  Dimens. 
 Resistance 
Wrapping 

 Materials 
tion in 24 hrs 
Permea-         lity to     ChangeWith   to Grease      Machine Running 

Immersion 
bility
       Gases(2)   Humid Diff.     & Oils               Qualities

Saran (vinylidene  Low       
Very Low            Very Low    None            Excellent           Poor (3)

 Chloride)

Polyethylene    
Low        
  Medium      
  High         None         
   (4)     
         Poor (3)

Cry-O-Rap
 Low        
   Medium       
    Low        None            Excellent  
         Poor (3)

Sulphite (high
High     

  Very High     
    High     Moderate           None                   O.K.

 finish wrapper and label paper)

[Footnotes to Appendix B]:

FN(1) Normally printed before waxing.

FN(2) The permeability to gases can vary greatly depending upon the gas and the humidity conditions. The levels indicated in this chart apply particularly to flavor type volatiles as found in many food products.

FN(3) Plastic films may require special heat sealing techniques, and printing processes or special machines.

FN(4) Not affected by greases but penetrated by some oils.

FN(5) The information on this chart is based upon the generally accepted properties of the materials listed; however, materials produced by different processes, formulations, coatings, raw materials, surface treatments, and thicknesses can show considerable variation from the properties indicated.

Appendix C (Finding of Fact 130.)

1949 average wholesale prices of flexible packaging materials in the United States were:

Packaging Material 
Price per 1,000

Price  per lb.     
Yield per lb.




sq. in. (cents)      

(cents)    
(sq. in.)   


     


 Saran                           

     100 Gauge #517 .............. 
6.1          
99.0      

16,300

 Cellulose Acetate

     .00088" ..................... 

3.3          
82.0      

25,000

 Polyethylene

     .002"—18" Flat Width ....... 
5.4          
81.0      

15,000

 Pliofilm

     120 Gauge N 2 ............... 
3.8          
80.8      

21,000

 Aluminum Foil

     .00035" ..................... 

1.8          
52.2      

29,200

 Moistureproof Cellophane

     300 MST—51 ................. 
2.3          
47.8      

21,000

 Plain Cellophane

     300 PT ...................... 

2.1          
44.8      

21,500

 Vegetable Parchment

     27# ......................... 

1.4          
22.3      

16,000

Packaging Material 
Price per 1,000

Price  per lb.     
Yield per lb.




sq. in. (cents)      

(cents)    
(sq. in.)   


     


 Bleached Glassine

     25# ......................... 

1.0          
17.8      

17,280

 Bleached Greaseproof

     25# .........................  

.9          

15.8      

17,280

 Plain Waxed Sulphite

     25# Self-Sealing ............ 
1.1          
15.2      

14,400

 Plain Waxed Sulphite

     25# Coated Opaque ...........  
.7          

11.9      

17,280

 Cry-O-Rap .................. Sold only in converted form. No unconverted quotations.

$   $   $   $   $   $   $ 
UNITED STATES v. GRINNELL CORP.

384 U.S. 563 (1966)

Justice DOUGLAS delivered the opinion of the Court.  This case presents an important question under §2 of the Sherman Act…. This is a civil suit brought by the United States against Grinnell Corporation (Grinnell), American District Telegraph Co. (ADT), Holmes Electric Protective Co. (Holmes) and Automatic Fire Alarm Co. of Delaware (AFA).  The District Court held for the Government ….

 
Grinnell … owns 76% of the stock of ADT, 89% of the stock of AFA, and 100% of the stock of Holmes.   ADT provides both burglary and fire protection services; Holmes provides burglary services alone; AFA supplies only fire protection service.  Each offers a central station service under which hazard-detecting devices installed on the protected premises automatically transmit an electric signal to a central station.4 The central station is manned 24 hours a day.  Upon receipt of a signal, the central station, where appropriate, dispatches guards to the protected premises and notifies the police or fire department direct.  There are other forms of protective services.  But the record shows that subscribers to accredited central station service (i.e., that approved by the insurance underwriters) receive reductions in their insurance premiums that are substantially greater than the reduction received by the users of other kinds of protection service. … ADT, Holmes, and AFA are the three largest companies in the business in terms of revenue: ADT (with 121 central stations in 115 cities) has 73% of the business; Holmes (with 12 central stations in three large cities) has 12.5%; AFA (with three central stations in three large cities) has 2%.  Thus the three companies that Grinnell controls have over 87% of the business.

Over the years ADT purchased the stock or assets of 27 companies engaged in the business of providing burglar or fire alarm services.  Holmes acquired the stock or assets of three burglar alarm companies in New York City…. Of these 30, the officials of seven agreed not to engage in the protective service business in the area for periods ranging from five years to permanently.  After Grinnell acquired control of the other defendants, the latter continued in their attempts to acquire central station companies—offers being made to at least eight companies between the years 1955 and 1961, including four of the five largest nondefendant companies in the business.  When the present suit was filed, each of those defendants had outstanding an offer to purchase one of the four largest nondefendant companies. …

ADT over the years reduced its minimum basic rates to meet competition and renewed contracts at substantially increased rates in cities where it had a monopoly of accredited central station service.  ADT threatened retaliation against firms that contemplated inaugurating central station service.  And the record indicates that, in contemplating opening a new central station, ADT officials frequently stressed that such action would deter their competitors from opening a new station in that area.  The District Court found that the defendant companies had [violated] §2 ....


The offense of monopoly under §2 of the Sherman Act has two elements: (1) the possession of monopoly power in the relevant market and (2) the willful acquisition or maintenance of that power as distinguished from growth or development as a consequence of a superior product, business acumen, or historic accident.  We shall see that this second ingredient presents no major problem here, as what was done in building the empire was done plainly and explicitly for a single purpose.  In DuPont, we defined monopoly power as “the power to control prices or exclude competition.”  The existence of such power ordinarily may be inferred from the predominant share of the market.  In American Tobacco Co. v. United States, 328 U.S. 781, 797, we said that “over two-thirds of the entire domestic field of cigarettes, and … over 80% of the field of comparable cigarettes” constituted “a substantial monopoly.”  In with United States v. Aluminum Co. of Am., 148 F.2d 416, 429, 90% of the market constituted monopoly power.  In the present case, 87% of the accredited central station service business leaves no doubt that … these defendants have monopoly power—power which, as our discussion of the record indicates, they did not hesitate to wield—if that business is the relevant market.  The only remaining question therefore is, what is the relevant market?

In case of a product … substitute products must also be considered, as customers may turn to them if there is a slight increase in the price of the main product.  That is the teaching of … DuPont, … that commodities reasonably interchangeable make up that “part” of trade or commerce which §2 protects against monopoly power.

The District Court treated the entire accredited central station service business as a single market and we think it was justified in so doing. Defendants argue that the different central station services offered are so diverse that they cannot under DuPont be lumped together to make up the relevant market.  For example, burglar alarm services are not interchangeable with fire alarm services.  They further urge that DuPont requires that protective services other than those of the central station variety be included in the market definition.

But there is here a single use, i.e., the protection of property, through a central station that receives signals.  It is that service, accredited, that is unique and that competes with all the other forms of property protection.  We see no barrier to combining in a single market a number of different products or services where that combination reflects commercial realities.  To repeat, there is here a single basic service—the protection of property through use of a central service station—that must be compared with all other forms of property protection.

In §2 cases under the Sherman Act, as in §7 cases under the Clayton Act (Brown Shoe Co. v. United States, 370 U.S. 294, 325) there may be submarkets that are separate economic entities.  We do not pursue that question here.  First, we deal with services, not with products; and second, we conclude that the accredited central station is a type of service that makes up a relevant market and that domination or control of it makes out a monopoly of a “part” of trade or commerce within the meaning of §2 of the Sherman Act. The defendants have not made out a case for fragmentizing the types of services into lesser units.

Burglar alarm service is in a sense different from fire alarm service; from waterflow alarms; and so on.  But it would be unrealistic on this record to break down the market into the various kinds of central station protective services that are available.  Central station companies recognize that to compete effectively, they must offer all or nearly all types of service.6  The different forms of accredited central station service are provided from a single office and customers utilize different services in combination.  We held in United States v. Philadelphia Nat. Bank, 374 U.S. 321, 356, that “the cluster” of services denoted by the term “commercial banking” is “a distinct line of commerce.”  There is, in our view, a comparable cluster of services here.  That bank case arose under §7 of the Clayton Act where the question was whether the effect of a merger “in any line of commerce” may be “substantially to lessen competition.”  We see no reason to differentiate between “line” of commerce in the context of the Clayton Act and “part” of commerce for purposes of the Sherman Act. In the §7 national bank case just mentioned, services, not products in the mercantile sense, were involved. In our view the lumping together of various kinds of services makes for the appropriate market here as it did in the §7 case.

  
There are, to be sure, substitutes for the accredited central station service.  But none of them appears to operate on the same level as the central station service so as to meet the interchangeability test of the DuPont case. Non-automatic and automatic local alarm systems appear on this record to have marked differences, not the low degree of differentiation required of substitute services as well as substitute articles.

Watchman service is far more costly and less reliable.  Systems that set off an audible alarm at the site of a fire or burglary are cheaper but often less reliable.  They may be inoperable without anyone’s knowing it. Moreover, there is a risk that the local ringing of an alarm will not attract the needed attention and help.  Proprietary systems that a customer purchases and operates are available; but they can be used only by a very large business or by government and are not realistic alternatives for most concerns.  There are also protective services connected directly to a municipal police or fire department.  But most cities with an accredited central station do not permit direct, connected service for private businesses.  These alternate services and devices differ, we are told, in utility, efficiency, reliability, responsiveness, and continuity, and the record sustains that position.  And, as noted, insurance companies generally allow a greater reduction in premiums for accredited central station service than for other types of protection.

Defendants earnestly urge that despite these differences, they face competition from these other modes of protection.  They seem to us seriously to overstate the degree of competition, but we recognize that (as the District Court found) they “do not have unfettered power to control the price of their services … due to the fringe competition of other alarm or watchmen services.”  What defendants overlook is that the high degree of differentiation between central station protection and the other forms means that for many customers, only central station protection will do.  Though some customers may be willing to accept higher insurance rates in favor of cheaper forms of protection, others will not be willing or able to risk serious interruption to their businesses, even though covered by insurance, and will thus be unwilling to consider anything but central station protection.

The accredited, as distinguished from nonaccredited service, is a relevant part of commerce.  Virtually the only central station companies in the status of the nonaccredited are those that have not yet been able to meet the standards of the rating bureau.  The accredited ones are indeed those that have achieved, in the eyes of underwriters, superiorities that other central stations do not have.  The accredited central station is located in a building of approved design, provided with an emergency lighting system and two alternate main power sources, manned constantly by at least a required minimum of operators, provided with a direct line to fire headquarters and, where possible, a direct line to a police station; and equipped with all the devices, circuits and equipment meeting the requirements of the underwriters.  These standards are important as insurance carriers often require accredited central station service as a condition to writing insurance.  There is indeed evidence that customers consider the unaccredited service as inferior.

We also agree with the District Court that the geographic market for the accredited central station service is national.  The activities of an individual station are in a sense local as it serves, ordinarily, only that area which is within a radius of 25 miles.  But the record amply supports the conclusion that the business of providing such a service is operated on a national level.  There is national planning.  The agreements we have discussed covered activities in many States.  The inspection, certification and rate-making is largely by national insurers.  The appellant ADT has a national schedule of prices, rates, and terms, though the rates may be varied to meet local conditions.  It deals with multistate businesses on the basis of nationwide contracts. …  As the District Court found, the relevant market for determining whether the defendants have monopoly power is not the several local areas which the individual stations serve, but the broader national market that reflects the reality of the way in which they built and conduct their business.

We have said enough about the great hold that the defendants have on this market.  The percentage is so high as to justify the finding of monopoly. …

Justice HARLAN, dissenting.  I cannot agree with the Court that the relevant market has been adequately proved.  I do not dispute that a national market may be found even though immediate competition takes place only within individual communities, some of which are themselves natural monopolies.  For a national monopoly of such local enterprises may still have serious long-term impact on competition and be vulnerable on its own plane to the antitrust laws.  
In the product market also the Court seems to me to make out a good enough case for lumping together the different kinds of central station protective service (CSPS).  But I cannot agree that the facts so far developed warrant restricting the product market to accredited CSPS.  Because the ultimate issue is the effective power to control price and competition, this Court has always recognized that the market must include products or services “reasonably interchangeable” with those of the alleged monopolist.  DuPont.  In this instance, there is no doubt that the accredited CSPS business does compete in some measure with many other forms of hazard protection: watchmen, local alarms, proprietary systems, telephone-connected services, unaccredited CSPS, direct-connected (to police and fire stations) systems, and so forth.  The critical question, then, is the extent of competition from these rivals.

The Government and the majority have stressed that differences in cost, reliability and insurance discounts may disqualify a competing form of protection for a particular customer.  For example, it is said that proprietary systems are too expensive for any but large companies and local alarms may go unanswered in some neighborhoods.  But if in general a CSPS customer has a feasible alternative to CSPS, it does not much matter that other ones are foreclosed to him, nor that other CSPS customers have different second choices.  From this record, it may well be that other forms of protection are each competitive enough with segments of the CSPS market so that in sum CSPS rarely has a monopoly position.

… [T]here is substantial evidence showing that the defendants do feel themselves under pressure from other forms of protection, that they do compete for customers, and that they do lower prices even in areas where no CSPS competition is present.  This concrete evidence of market behavior seems to me to rank higher than the kind of inference proof heavily relied on by the Government—physical differences between competing forms of protection, self-advertising claims of CSPS companies that they represent a superior service and varying insurance discounts.  Given that the burden of proof rests upon the Government, the record leaves me with such misgivings as to the validity of the District Court’s findings on this score that I am not prepared to agree that the Government has made the showing of market domination that the law demands….

At the same time the case must be recognized as a close one, and I am not ready to say at this stage that the findings and conclusions of the District Court might not be supportable.  All things considered, I join with my Brothers Fortas and Stewart to the extent of voting to remand the case for further proceedings so that new findings can be made as to the relevant product market. …

Justice FORTAS, with whom Justice STEWART joins, dissenting.  … Because I believe that the definition of the relevant market here cannot be sustained, I would reverse and remand for a new determination of this basic issue, subject to proper standards.  …  In this case, the relevant geographical and product markets have not been defined on the basis of the economic facts of the industry concerned.  They have been tailored precisely to fit defendants’ business.  …


The geographical market is defined as nationwide.  But the need and the service are intensely local….  The premises protected do not travel.  They are fixed locations.  They must be protected where they are.  Protection must be provided on the spot.  It must be furnished by local personnel able to bring help to the scene within minutes.  Even the central stations can provide service only within a 25-mile radius.  Where the tenants of the premises turn to central stations for this service, they must make their contracts locally with the central station and purchase their services from it on the basis of local conditions.


But because these defendants, the trial court found, are connected by stock ownership, interlocking management and some degree of national corporate direction, and because there is some national participation in selling as well as national financing, advertising, purchasing of equipment, and the like,4 the court concluded that the competitive area to be considered is national.  This Court now affirms that conclusion.

  
This is a non sequitur.  It is not permissible to seize upon the nationwide scope of defendants’ operation and to bootstrap a geographical definition of the market from this.  The purpose of the search for the relevant geographical market is to find the area or areas to which a potential buyer may rationally look for the goods or services that he seeks. … The central issue is where does a potential buyer look for potential suppliers of the service—what is the geographical area in which the buyer has, or, in the absence of monopoly, would have, a real choice as to price and alternative facilities?  This depends upon the facts of the market place, taking into account such economic factors as the distance over which supplies and services may be feasibly furnished, consistently with cost and functional efficiency.

  
The incidental aspects of defendants’ business which the court uses cannot control the outcome of this inquiry.  They do not measure the market area in which buyer and sellers meet.  They have little impact upon the ascertainment of the geographical areas in which the economic and legal questions must be answered: have defendants “monopolized” or “restrained” trade; have they eliminated or can they eliminate competitors or prevent or obstruct new entries into the business; have they controlled or can they control price for the services? These are the issues; and, in defendants’ business, a finding that the “relevant market” is national is nothing less than a studied failure to assess the effect of defendants” position and practices in the light of the competition which exists, or could exist, in economically defined areas—in the real world.

Here, there can be no doubt that the correct geographic market is local.  The services at issue are intensely local: they can be furnished only locally.  The business as it is done is local—not nationwide.  …

The trial court’s definition of the “product” market even more dramatically demonstrates that … it has tailored the market to the dimensions of the defendants.  It recognizes that a person seeking protective services has many alternative sources.  It lists “watchmen, watchdogs, automatic proprietary systems confined to one site, (often, but not always), alarm systems connected with some local police or fire station, often unaccredited CSPS…, and often accredited CSPS.”  The court finds that even in the same city a single customer seeking protection for several premises may “exercise its option” differently for different locations.  It may choose accredited CSPS for one of its locations and a different type of service for another.

But the court isolates from all of these alternatives only those services in which defendants engage.  It eliminates all of the alternative sources despite its conscientious enumeration of them.  Its definition of the “relevant market” is not merely confined to “central station” protective services, but to those central station protective services which are “accredited” by insurance companies.

There is no pretense that these furnish peculiar services for which there is no alternative in the market place, on either a price or a functional basis. The court relies solely upon its finding that the services offered by accredited central stations are of better quality, and upon its conclusion that the insurance companies tend to give “noticeably larger” discounts to policyholders who use accredited central station protective services.  This Court now approves this strange red-haired, bearded, one-eyed man-with-a-limp classification.

The unreality of the trial court’s market definition may best be illustrated by an example.  Consider the situation of a retail merchant in Pittsburgh who wishes to protect his store against burglary.  The Holmes Electric Protective Company, a subsidiary of Grinnell, operates an accredited central station service in Pittsburgh.  It provides only burglary protection.

The gerrymandered market definition approved today totally excludes from the market consideration of the availability in Pittsburgh of cheaper but somewhat less reliable local alarm systems, or of more expensive (although the expense is reduced by greater insurance discounts) watchman service, or even of unaccredited central station service which virtually duplicates the Holmes service.

  Instead, and in the name of “commercial realities,” we are instructed that the “relevant market”—which totally excludes these locally available alternatives—requires us to look only to accredited central station service, and that we are to include in the “market” central stations which do not furnish burglary protection and even those which serve such places as Boston and Honolulu. 

  
Moreover, we are told that the “relevant market” must assume this strange and curious configuration despite evidence in the record and a finding of the trial court that “fringe competition” from such locally available alternatives as watchmen, local alarm systems, proprietary systems, and unaccredited central stations has, in at least 20 cities, forced the defendants to operate at a “loss” even though defendants have a total monopoly in these cities of the “market”—namely, the “accredited central station protective services.”  And we are led to this odd result even though there is in the record abundant evidence that customers switch from one form of property protection to another, and not always in the direction of accredited central station service.

I believe this approach has no justification in economics, reason or law.  It might be supportable if it were found that the accredited central stations offer services which are unique in the sense that potential buyers—or at least a substantial, identifiable part of the trade—look only to them for the services in question, and that neither cost, type, quality of service nor other factors bring competing services into the market.  The findings here and the record do not permit this conclusion.

… As this Court held in Brown Shoe, the “reasonable interchangeability of use or the cross-elasticity of demand,” determines the boundaries of a product market. 370 U.S., at 325.  See also DuPont.  In plain language, this means that the court should have defined the relevant market here to include all services which, in light of geographic availability, price and use characteristics, are in realistic rivalry for all or some part of the business of furnishing protective services to premises.  In the present situation, however, the court’s own findings show that practical alternatives are available to potential users—although they vary from market to market and possibly from user to user.  These have been arbitrarily excluded from the court’s definition.

I do not suggest that wide disparities in quality, price and customer appeal could never affect the definition of the market.  But this follows only where the disparities are so great that they create separate and distinct categories of buyers and sellers.  The record here and the findings do not approach this standard. … I need refer only to the exclusion of non-accredited central stations, which the court seeks to justify by reference to differentials ininsurance discounts.  These differentials may indeed affect the relative cost to the consumer of the competing modes of protection.  But, in the absence of proof that they result in eliminating the competing services from the category of those to which the purchaser “can practicably turn” for supplies,7 they do not justify such total exclusion.  This sort of exclusion of the supposedly not-quite-so-attractive service from the basic definition of the kinds of business and service against which defendants’ activity will be measured, is entirely unjustified on this record.8 …

In the opinion which this Court hands down today, there is considerable discussion of defendants’ argument that the market should be “broken down” by different type of service: e.g., Burglar protection, fire protection, etc.  The Court rejects this on the ground that it is appropriate to evaluate a “cluster” of services as such.  It points to Philadelphia Nat. Bank, for support for its approach.  In that case, Justice Brennan’s opinion for the Court carefully set out the distinctive characteristics of banking services: that some of these services (e.g., checking accounts) are virtually free of competition from other types of institutions, and that other services are distinctive in cost or other characteristics. 374 U.S., at 356-57.  Similarly, in United States v. Paramount Pictures, 334 U.S. 131, and International Boxing Club of N.Y. v. United States, 358 U.S. 242, 249-52, “first-run” moving pictures and championship boxing matches were held sufficiently distinctive in terms of demand in the market place to warrant consideration as separate markets.

But no such distinctiveness exists here. … None of the services furnished by accredited central stations is unique, as I have discussed.  Nor is there even a common or predominant “cluster” of services offered by the central stations. One of the defendants, Holmes, is engaged only in the burglary alarm business. Another, AFA, furnishes only fire and waterflow service.  Only ADT among the defendants makes available to its customers the full “cluster.”

I do not mean to suggest that the Government must prove its case, service by service.  But in defining the market, individual services, even if furnished in isolation, ought to be specified and here, as distinguished from the conclusion impelled by the circumstances in Philadelphia Nat. Bank, competitors for individual services ought to be taken into account. …

$   $   $   $   $   $   $ 
3.
Market Power

UNITED STATES v. SYUFY ENTERPRISES

903 F.2d 659 (9th Cir. 1990)

KOZINSKI, Circuit Judge:  Suspect that giant film distributors like Columbia, Paramount and Twentieth Century-Fox had fallen prey to Raymond Syufy, the canny operator of a chain of Las Vegas, Nevada, movie theatres, the United States Department of Justice brought this civil antitrust action to force Syufy to disgorge the theatres he had purchased in 1982-84 from his former competitors.  The case is unusual in a number of respects:  The Department of Justice concedes that moviegoers in Las Vegas suffered no direct injury as a result of the allegedly illegal transactions;  nor does the record reflect complaints from Syufy's bought-out competitors, as the sales were made at fair prices and not precipitated by any monkey business;  and the supposedly oppressed movie companies have weighed in on Syufy's side.  The Justice Department nevertheless remains intent on rescuing this platoon of Goliaths from a single David.

After extensive discovery and an 8½ day trial, the learned district judge entered comprehensive findings of fact and conclusions of law, holding for Syufy.  He found, inter alia, that Syufy's actions did not injure competition because there are no barriers to entry—others could and did enter the market—and that Syufy therefore did not have the power to control prices or exclude the competition.  While Justice raises a multitude of issues in its appeal, these key findings of the district court present the greatest hurdle it must overcome.

Facts.  Gone are the days when a movie ticket cost a dime, popcorn a nickel and theatres had a single screen:  This is the age of the multiplex.  With more than 300 new films released every year—each potentially the next Batman or E.T.—many successful theatres today run a different film on each of their six, twelve or eighteen screens.  The multiplex offers something for everyone:  Moviegoers can choose from a wider selection of films;  theatre operators are able to balance profits and losses from blockbusters and flops, and to reduce manpower by consolidating concession islands;  the producers, of course, like having the extra screens on which to display their wares.

  
Raymond Syufy understood the formula well.  In 1981, he entered the Las Vegas market with a splash by opening a six-screen theatre.  Newly constructed and luxuriously furnished, it put existing facilities to shame.  Syufy's entry into the Las Vegas market caused a stir, precipitating a titanic bidding war.1  Soon, theatres in Las Vegas were paying some of the highest license fees in the nation, while distributors sat back and watched the easy money roll in.

  
It is the nature of free enterprise that fierce, no holds barred competition will drive out the least effective participants in the market, providing the most efficient allocation of productive resources.  And so it was in the Las Vegas movie market in 1982.  After a hard fought battle among several contenders, Syufy gained the upper hand.  Two of his rivals, Mann Theatres and Plitt Theatres, saw their future as rocky and decided to sell out to Syufy. While Mann and Plitt are major exhibitors nationwide, neither had a large presence in Las Vegas.  Mann operated two indoor theatres with a total of three screens;  Plitt operated a single theatre with three screens.  Things were relatively quiet until September 1984;  in September, Syufy entered into earnest negotiations with Cragin Industries, his largest remaining competitor. Cragin sold out to Syufy midway through October, leaving Roberts Company, a small exhibitor of mostly second-run films, as Syufy’s only competitor for first-run films in Las Vegas.


It is these three transactions—Syufy’s purchases of the Mann, Plitt and Cragin theatres—that the Justice Department claims amount to antitrust violations.  As government counsel explained at oral argument, the thrust of its case is that “you may not get monopoly power by buying out your competitors.”  

Discussion.  Competition is the driving force behind our free enterprise system.  Unlike centrally planned economies, where decisions about production and allocation are made by government bureaucrats who ostensibly see the big picture and know to do the right thing, capitalism relies on decentralized planning—millions of producers and consumers making hundreds of millions of individual decisions each year—to determine what and how much will be produced.

Competition plays the key role in this process:  It imposes an essential discipline on producers and sellers of goods to provide the consumer with a better product at a lower cost;  it drives out inefficient and marginal producers, releasing resources to higher-valued uses;  it promotes diversity, giving consumers choices to fit a wide array of personal preferences;  it avoids permanent concentrations of economic power, as even the largest firm can lose market share to a feistier and hungrier rival.  If, as the metaphor goes, a market economy is governed by an invisible hand, competition is surely the brass knuckles by which it enforces its decisions.

When competition is impaired, producers may be able to reap monopoly profits, denying consumers many of the benefits of a free market.  It is a simple but important truth, therefore, that our antitrust laws are designed to protect the integrity of the market system by assuring that competition reigns freely.  While much has been said and written about the antitrust laws during the last century of their existence, ultimately the court must resolve a practical question in every monopolization case:  Is this the type of situation where market forces are likely to cure the perceived problem within a reasonable period of time?  Or, have barriers been erected to constrain the normal operation of the market, so that the problem is not likely to be self-correcting?  In the latter situation, it might well be necessary for a court to correct the market imbalance;  in the former, a court ought to exercise extreme caution because judicial intervention in a competitive situation can itself upset the balance of market forces, bringing about the very ills the antitrust laws were meant to prevent.  

It is with these observations in mind that we turn to the case before us. Perhaps the most remarkable aspect of this case is that the accused monopolist is a relatively tiny regional entrepreneur while the alleged victims are humongous national corporations with considerable market power of their own. While this is not dispositive—it is conceivable that a little big man may be able to exercise monopoly power locally against large national entities—chances are it is not without significance.  Common sense suggests, and experience teaches, that monopoly power is far more easily exercised by larger, economically more powerful entities against smaller, economically punier ones, than vice versa.

Also of significance is the government's concession that Syufy was only a monopsonist, not a monopolist.4  Thus, the government argues that Syufy had market power, but that it exercised this power only against its suppliers (film distributors), not against its consumers (moviegoers).  This is consistent with the record, which demonstrates that Syufy always treated moviegoers fairly:  The movie tickets, popcorn, nuts and the Seven-Ups cost about the same in Las Vegas as in other, comparable markets.  While it is theoretically possible to have a middleman who is a monopolist upstream but not downstream, this is a somewhat counter-intuitive scenario.  Why, if he truly had significant market power, would Raymond Syufy have chosen to take advantage of the big movie distributors while giving a fair shake to ordinary people?  And why do the distributors, the alleged victims of the monopolization scheme, think that Raymond Syufy is the best thing that ever happened to the Las Vegas movie market?

The answers to these questions are significant because, like all antitrust cases, this one must make economic sense.  See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587, 594 n. 19 (1986).  Keeping in mind that competition, not government intervention, is the touchstone of a healthy, vigorous economy, we proceed to examine whether the district court erred in concluding that Syufy does not, in fact, hold monopoly power.  There is universal agreement that monopoly power is the power to exclude competition or control prices.  DuPont. The district court determined that Syufy possessed neither power.  As the government's case stands or falls with these propositions, the parties have devoted much of their analysis to these findings.  So do we.

1.  Power to Exclude Competition  It is true, of course, that when Syufy acquired Mann’s, Plitt’s and Cragin’s theatres he temporarily diminished the number of competitors in the Las Vegas first-run film market.  But this does not necessarily indicate foul play;  many legitimate market arrangements diminish the number of competitors. It would be odd if they did not, as the nature of competition is to make winners and losers. If there are no significant barriers to entry, however, eliminating competitors will not enable the survivors to reap a monopoly profit;  any attempt to raise prices above the competitive level will lure into the market new competitors able and willing to offer their commercial goods or personal services for less.  

Time after time, we have recognized this basic fact of economic life:

A high market share, though it may ordinarily raise an inference of monopoly power, will not do so in a market with low entry barriers or other evidence of a defendant's inability to control prices or exclude competitors.

Oahu Gas Serv., Inc. v. Pacific Resources, Inc., 838 F.2d 360, 366 (9th Cir.), cert. denied, 109 S.Ct. 180 (1988).  See also Hunt-Wesson Foods, Inc. v. Ragu Foods, Inc., 627 F.2d 919, 924 (9th Cir.1980), cert. denied, 450 U.S. 921 (1981) (“Blind reliance upon market share, divorced from commercial reality, [can] give a misleading picture of a firm's actual ability to control prices or exclude competition.”).6  There is nothing magic about this proposition;  it is simple common sense, embodied in the Antitrust Division's own Merger Guidelines:

If entry into a market is so easy that existing competitors could not succeed in raising price for any significant period of time, the Department is unlikely to challenge mergers in that market.  

Antitrust Policies and Guidelines, U.S. Dep't of Justice, Merger Guidelines §3.3 (1988).

The district court, after taking testimony from a dozen and a half witnesses and examining innumerable graphs, charts, statistics and other exhibits, found that there were no barriers to entry in the Las Vegas movie market.  Our function is narrow:  we must determine whether that finding is clearly erroneous. Our review of the record discloses that the district court's finding is amply supported by the record.

We bypass as surplusage the hundreds of pages of expert and lay testimony that support the district court's finding, and focus instead only on a single—to our minds conclusive—item.  Immediately after Syufy bought out the last of his three competitors in October 1984, he was riding high, having captured 100% of the first-run film market in Las Vegas.  But this utopia proved to be only a mirage.  That same month, a major movie distributor, Orion, stopped doing business with Syufy, sending all of its first-run films to Roberts Company, a dark horse competitor previously relegated to the second-run market.7  Roberts Company took this as an invitation to step into the major league and, against all odds, began giving Syufy serious competition in the first-run market.  Fighting fire with fire, Roberts opened three multiplexes within a 13-month period, each having six or more screens.  By December 1986, Roberts was operating 28 screens, trading places with Syufy, who had only 23.  At the same time, Roberts was displaying a healthy portion of all first-run films.  In fact, Roberts got exclusive exhibition rights to many of its films, meaning that Syufy could not show them at all.

  
By the end of 1987, Roberts was showing a larger percentage of first-run films than was the Redrock multiplex at the time Syufy bought it.  Roberts then sold its theatres to United Artists, the largest theatre chain in the country, and Syufy continued losing ground.  It all boils down to this:  Syufy's acquisitions did not short circuit the operation of the natural market forces; Las Vegas’ first-run film market was more competitive when this case came to trial than before Syufy bought out Mann, Plitt and Cragin. 8 

The Justice Department correctly points out that Syufy still has a large market share, but attributes far too much importance to this fact.9  In evaluating monopoly power, it is not market share that counts, but the ability to maintain market share.  Syufy seems unable to do this.  In 1985, Syufy managed to lock up exclusive exhibition rights to 91% of all the first-run films in Las Vegas.  By the first quarter of 1988, that percentage had fallen to 39%;  United Artists had exclusive rights to another 25%, with the remaining 36% being played on both Syufy and UA screens.

Syufy's share of box office receipts also dropped off, albeit less precipitously.  In 1985, Syufy raked in 93% of the gross box office from first-run films in Las Vegas.  By the first quarter of 1988, that figure had fallen to 75%.  The government insists that 75% is still a large number, and we are hard-pressed to disagree;  but that's not the point.  The antitrust laws do not require that rivals compete in a dead heat, only that neither is unfairly kept from doing his personal best.  Accordingly, the government would do better to plot these points on a graph and observe the pattern they form than to focus narrowly on Syufy's market share at a particular time.  The numbers reveal that Roberts/UA has steadily been eating away at Syufy's market share:  In two and a half years, Syufy's percentage of exclusive exhibition rights dropped 52% and its percentage of box office receipts dropped 18%.  During the same period, Roberts/UA's newly opened theatres evolved from absolute beginners, barely staying alive, into a big business.11 

The government concedes that there are no structural barriers to entry into the market:  Syufy does not operate a bank or similar enterprise where entry is limited by government regulation or licensing requirements. Nor is this the type of industry, like heavy manufacturing or mining, which requires onerous front-end investments that might deter competition from all but the hardiest and most financially secure investors.12 Nor do we have here a business dependent on a scarce commodity, control over which might give the incumbent a substantial structural advantage.  Nor is there a network of exclusive contracts or distribution arrangements designed to lock out potential competitors.  To the contrary, the record discloses a rough-and-tumble industry, marked by easy market access, fluid relationships with distributors, an ample and continuous supply of product, and a healthy and growing demand.13  It would be difficult to design a market less susceptible to monopolization.

  
Confronted with this record and the district court’s clear findings, the government trots out a shopworn argument we had thought long abandoned:  that efficient, aggressive competition is itself a structural barrier to entry. According to the government, competitors will be deterred from entering the market because they could not hope to turn a profit competing against Syufy. In the words of government counsel:

There is no legal barrier.  There is no law that says you can't come into this market, it's not that kind of barrier....  But, the fact of mere possibility in the literal sense, is not the appropriate test.  Entry, after all, must, to be effective to dissipate the monopoly power that Syufy has, entry must hold some reasonable prospect of profitability for the entrant, or else the entrant will say, as Mann Theatres said ... this is not an attractive market to enter.  There will be shelter.  And the reason is very clear.  You have to compete effectively in this market.  And witness after witness testified you would need to build anywhere from 12 to 24 theatres, which is a very expensive and time consuming proposition.  And, you would then find yourself in a bidding war against Syufy.

The notion that the supplier of a good or service can monopolize the market simply by being efficient reached high tide in the law 44 years ago in Judge Learned Hand's opinion in United States v. Aluminum Co. of Am., 148 F.2d 416 (2d Cir. 1945) [Alcoa].  In the intervening decades the wisdom of this notion has been questioned by just about everyone who has taken a close look at it.  See, e.g., MCI Commun. Corp. v. AT & T, 708 F.2d 1081, 1107-08 (7th Cir.), cert. denied, 464 U.S. 891 (1983);  3 P.Areeda & D. Turner, Antitrust Law (1978), ¶608e, at 22 (“It is absurd to classify such behavior as unlawfully ‘exclusionary.’”);  L. Sullivan, Handbook of the Law of Antitrust (1977), at 103 (“The Hand formulation ... fails to clearly identify the differences between guilty and innocent conduct.”).  It has been soundly repudiated by the Second Circuit.  See Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263, 273-74 (2d Cir.1979), cert. denied, 444 U.S. 1093 (1980).


The argument government counsel presses here is a close variant of Alcoa: The government is not claiming that Syufy monopolized the market by being too efficient, but that Syufy's effectiveness as a competitor creates a structural barrier to entry, rendering illicit Syufy's acquisition of its competitors' screens.  We hasten to sever this new branch that the government has caused to sprout from the moribund Alcoa trunk.

It can’t be said often enough that the antitrust laws protect competition, not competitors.  As we noted earlier, competition is essential to the effective operation of the free market because it encourages efficiency, promotes consumer satisfaction and prevents the accumulation of monopoly profits.  When a producer is shielded from competition, he is likely to provide lesser service at a higher price;  the victim is the consumer who gets a raw deal.  This is the evil the antitrust laws are meant to avert.  But when a producer deters competitors by supplying a better product at a lower price, when he eschews monopoly profits, when he operates his business so as to meet consumer demand and increase consumer satisfaction, the goals of competition are served, even if no actual competitors see fit to enter the market at a particular time.  While the successful competitor should not be raised above the law, neither should he be held down by law.

The Supreme Court has accordingly distanced itself from the Alcoa legacy, taking care to distinguish unlawful monopoly power from “growth or development as a consequence of a superior product, business acumen, or historic accident,” Grinnell, which is off limits to the enforcer of our antitrust laws.  If a dominant supplier acts consistent with a competitive market—out of fear perhaps that potential competitors are ready and able to step in—the purpose of the antitrust laws is amply served.  We make it clear today, if it was not before, that an efficient, vigorous, aggressive competitor is not the villain antitrust laws are aimed at eliminating.  Fostering an environment where businesses fight it out using the weapon of efficiency and consumer goodwill is what the antitrust laws are meant to champion.  As the Second Circuit has said:  “We fail to see how the existence of good will achieved through effective service is an impediment to, rather than the natural result of, competition.”  United States v. Waste Mgmt., Inc., 743 F.2d 976, 984 (2d Cir.1984).

But we need not rely on theory alone in rejecting the government’s argument. The record here conclusively demonstrates that neither acquiring the screens of his competitors nor working hard at better serving the public gave Syufy deliverance from competition.  Immediately following the disappearance of Mann, Plitt and Cragin, Roberts took up the challenge, aggressively competing with Syufy for first-run films—and with considerable success.  United Artists, with substantial resources at its disposal and nationwide experience in running movie theatres, considered the market sufficiently open that it bought out Roberts in 1987.  We see no indication that competition suffered in the Las Vegas movie market as a result of Syufy’s challenged acquisitions. The district court certainly had ample basis in the record for its finding that Syufy lacked the power to exclude competitors.  Indeed, on this voluminous record we are hard-pressed to see how the district court could have come to the other conclusion.

2.  Power to Control Prices.  The crux of the Justice Department’s case is that Syufy, top gun in the Las Vegas movie market, had the power to push around Hollywood's biggest players, dictating to them what prices they could charge for their movies.  The district court found otherwise.  This finding too has substantial support in the record.

Perhaps the most telling evidence of Syufy’s inability to set prices came from movie distributors, Syufy’s supposed victims.  At the trial, distributors uniformly proclaimed their satisfaction with the way the Las Vegas first-run film market operates;  none complained about the license fees paid by Syufy.  Columbia’s President of Domestic Distribution testified that “Syufy paid a fair amount of film rental” that compared favorably with other markets.  A representative of Buena Vista, a division of Disney, testified that Syufy had never refused to accept its standard terms.  Particularly damaging to the government's case was the testimony of the former head of distribution for MGM/UA that his company “never had any difficulty ... in acquiring the terms that we thought were reasonable,” explaining that the license fees Syufy paid “were comparable or better than any place in the United States.  And in most cases better.”  Indeed, few if any of the distributors were willing to say anything to support the government’s claim.

The documentary evidence bears out this testimony.  Syufy has at all times paid license fees far in excess of the national average, even higher than those paid by exhibitors in Los Angeles, the Mecca of Moviedom.  In fact, Syufy paid a higher percentage of his gross receipts to distributors in 1987 and 1988 than he did during the intensely competitive period just before he acquired Cragin's Redrock. 

  
While successful, Syufy is in no position to put the squeeze on distributors. The one time he tried there was an immediate backlash.  In 1984, about seven days after allegedly acquiring its monopoly, Syufy informed Orion Releasing Group that he had cold feet about The Cotton Club and would not honor the large guarantees he had contracted for, only to see his gambit backfire.  Orion sued Syufy for breach of contract, licensed the film to Roberts and cut Syufy off cold turkey.  To this day, Orion refuses to play its films in any Syufy theatre, in Las Vegas or elsewhere. Accordingly, Syufy lost the opportunity to exhibit top moneymakers like Robocop, Platoon, Hannah and Her Sisters and No Way Out. The district court found no evidence that Orion considered Roberts/UA’s theatres a less than adequate substitute for Syufy’s. 

  
Because he needs plenty of first-run films to fill his many screens (22 at the time of trial;  34 now), Syufy is vulnerable.  Distributors like Orion have substantial leverage over Syufy and they know it.  One witness, the President of Domestic Distribution for Columbia, testified at length about the power he and other distributors wield over Syufy:

... [W]ith Syufy having 23 first-run screens, he could not get into a two and a half percent fight with Columbia;  he had so many mouths to feed in those theatres, that he was more or less compelled to pay national suggested terms for films.  ....

   ... He could have tried [to dictate terms], but he wouldn’t have gotten away with it, your Honor.  He was very vulnerable.  My point is that he was very vulnerable in that market.  He could not—he needed the flow of product to fill those screens, and to take on—to get into a fight with the distributor over terms, or film rentals paid to a distributor, would create an attitude where we could sell [to] his opposition and he’d be egregiously hurt.   ....

   ... [H]e was his own competition, your Honor.  He had created such a large amount of screens that he was—he was himself—he was himself vulnerable.  As I described before, if he would have pressed, and if he would have come to Jimmie Spitz and said, “I'm not going to pay you this percentage for the film,” I would have said, “Fine, Ray, we'll stay out of the marketplace.”  He couldn't afford—he has to—he has to have film in his theatres.  And that’s the leverage that this company had with Mr. Syufy.  

After hours of such testimony, the judge quite rightly concluded that Syufy did not have the power to control license fees.  This evidence, moreover, reveals the trap in the oftmade assumption that, by virtue of being a leviathan, a company will automatically have the power to wield a big stick with which to push around suppliers, customers and competitors.  While size no doubt provides significant business advantages, it can also have very substantial drawbacks, such as increased management costs and other diseconomies of scale.18
  
More fundamentally, in a free economy the market itself imposes a tough enough discipline on all market actors, large and small.  Every supplier of goods and services is integrated into an endless chain of supply and demand relationships, making it dependent on the efficiency and goodwill of upstream suppliers, as well as the patronage of customers.  Absent structural constraints that keep competition from performing its levelling function, few businesses can dictate terms to customers or suppliers with impunity.  It’s risky business even to try.  As Syufy learned in dealing with Orion and his other suppliers, a larger company often is more vulnerable to a squeeze play than a smaller one.  It is for that reason that neither size nor market share alone suffice to establish a monopoly.  Without the power to exclude competition, large companies that try to throw their weight around may find themselves sitting ducks for leaner, hungrier competitors.  

Or, as Syufy saw, the tactic may boomerang, causing big trouble with suppliers.  On this record, we have no basis for overturning the district court's finding that Syufy lacked the power to set the prices he paid his suppliers.  As with the district court’s finding as to Syufy’s power to exclude competition, we believe the record here lent itself to only one sensible conclusion.19
3.  Additional Considerations.  Undeterred by the district court’s carefully crafted 45 page opinion, the government sets out a variety of other contentions. We have dealt with the principal ones during the course of our discussion and the rest are largely beside the point.  By finding that Syufy did not possess the power to set prices or to exclude competition, the district court removed the firing pins from the government's litigation arsenal.  Without these essential elements, it can make out a violation of neither the Sherman nor Clayton Acts;  its lawsuit collapses like a house of cards.21 

It is a tribute to the state of competition in America that the Antitrust Division of the Department of Justice has found no worthier target than this paper tiger on which to expend limited taxpayer resources. Yet we cannot help but wonder whether bringing a lawsuit like this, and pursuing it doggedly through 27 months of pretrial proceedings, about two weeks of trial and now the full distance on appeal, really serves the interests of free competition.

  
The record here demonstrates in graphic detail that Syufy’s entry into the Las Vegas first-run movie market resulted in a vast improvement for movie distributors and consumers alike.  By all accounts, Raymond Syufy’s theatres are among the finest built and best run in the nation, making him somewhat of a local hero.  At the same time, movie distributors have nothing but praise for Syufy, as his being there has invigorated theatre attendance in Las Vegas, substantially driving up their revenues.  As is often the case when a vigorous competitor enters the market, more complacent theatre operators were eliminated, but there was no credible evidence that Syufy did anything improper to drive them out. Indeed, by buying them out, Syufy may well have helped cushion the losses they would have suffered had they been required to sell the theatres at fire sale prices or leave them abandoned.

  
What then was the problem the government sought to solve by bringing this lawsuit?  At oral argument, the lawyer for the government explained it thus:

[B]asically if you drive down by anti-competitive conduct the price at which theatre owners buy film licenses, then there will be less film[s] ultimately produced, because there will be a distortion in the natural market in the competitive forces, and people who go to movies like you and me would ultimately have less choice.

It is, we suppose, not out of the question that what Raymond Syufy and other local theatre operators do in their respective markets could stem the avalanche of movies that comes to us out of Hollywood every year.  Yet movie distributors are not exactly a powerless lot, likely to surrender the first time they are presented with hard choices by a theatre operator;  nor are they reluctant to precipitate a showdown when they believe their rights are being infringed.  And, as we have seen, the market has its own failsafe mechanisms.  Where the government inserts an antitrust enforcement action into this type of situation, there is a real danger of stifling competition and creativity in the marketplace.

It is well known that some of the most insuperable barriers in the great race of competition are the result of government regulation.  Regulation often helps entrench existing businesses by placing new entrants at a competitive disadvantage.  It is perhaps less well appreciated that litigation itself can be a form of regulation;  lawsuits brought by the government impose significant costs on enterprises that are sued, and create significant disincentives for those that are not.

In this case, the government was suspicious because Syufy bought out the movie theatres of his retreating competitors.  But, in a competitive market, buying out competitors is not merely permissible, it contributes to market stability and promotes the efficient allocation of resources.  The fact is, a relentless, growing competitor is frequently the most logical buyer of a business that is declining.  For competitors in a free market to fear buying each other out lest they be hit with the expense and misery of an antitrust enforcement action amounts to a burden only slightly less palpable than a direct governmental prohibition against such a purchase. In a free enterprise system decisions such as these should be made by market actors responding to market forces, not by government bureaucrats pursuing their notions of how the market should operate.  Personal initiative, not government control, is the fountainhead of progress in a capitalist economy.

Conclusion.  The judgment of the district court is affirmed.

QUACKENBUSH, District Judge, concurring:  I concur in the result reached in Parts 1 and 2 of the opinion since I agree that the district court's findings were supported by the record and were not clearly erroneous.  I further agree that the district court did not err in its conclusion that Syufy did not have monopoly power over the first-run movie distributors.

I do not agree with those portions of Parts 1 and 2 which state that if there are no significant barriers to entry, there can be no monopoly as a matter of law.  I believe that the issue of barriers to entry is just one of the factors which should be considered by the court in determining whether monopoly power exists.

The offense of monopolization under Section 2 of the Sherman Act has two elements:  “(1) the possession of monopoly power in the relevant market and (2) the willful acquisition or maintenance of that power as distinguished from growth or development as a consequence of a superior product, business acumen, or historic accident.”  Grinnell.  In the instant case, there is no contention that Syufy did not willfully acquire 100 percent of the first-run movie market in Las Vegas in 1985.  Syufy clearly accomplished that position by the purchase of its competitors.

If the opinion stands for the proposition that a finding of lack of barriers to entry mandates a finding of lack of monopoly power, then I disagree with the opinion.  While I agree that the issue of monopoly power often depends heavily upon market share and barriers to entry, the analysis should also include consideration of the extent of the alleged monopolist’s market share, the ability to maintain that share, the power to control prices, the capability of excluding competitors, and the intent of the alleged monopolist, along with the existence of barriers to entry.  

If lack of barriers to entry precluded a finding of monopoly power, then the existence of less than 100 percent of market share would seem to preclude a finding of a monopoly, regardless of other factors, since the existence of competitors in the market would apparently establish the lack of barriers to entry.  I do not believe this to be the proper interpretation of Section 2 of the Sherman Act, nor has the Supreme Court so interpreted monopoly power.

If absence of barriers to entry mandated a finding of lack of monopoly, the United States Supreme Court could not have held, as it did, that Standard Oil Company of New Jersey and John D. Rockefeller and their associates, with between 50 percent and 90 percent of the petroleum business, were monopolists, since there was no finding of barriers to entry and others were in competition in the petroleum business.  Standard Oil Co. v. United States, 221 U.S. 1 (1911).  Likewise, if absence of barriers to entry required a finding of lack of monopoly power, the Supreme Court could not have held, as it did, in FTC v. Proctor & Gamble Co., 386 U.S. 568 (1967), that the merger of Proctor & Gamble with Clorox would violate the laws prohibiting monopolies where the merged company would have control of 65 percent of the country's sales of liquid bleach, since there were many other existing competitors in the liquid bleach market.  I do not believe that Congress intended to isolate a business or industry from the strictures of §2 of the Sherman Act solely because there are no barriers to entry.  All relevant factors should be considered in the monopoly determination.  If Congress intended to except markets from scrutiny solely by reason of absence of barriers to entry, it would have done so. "[W]here exceptions are made, Congress should make them."  United States v. Line Material Co., 333 U.S. 287, 310 (1948).

I am unable to concur in Part 3 of the opinion which takes the Justice Department to task for the expenditure of government funds and the initiation of this action against an alleged “paper tiger.”  I do not agree that Syufy was a “paper tiger” or that there was not a reasonable basis for the initiation of this action.

In 1985, shortly before the commencement of this case, Syufy had completed the acquisition of all of its first-run theatre competitors.  Syufy's final acquisition was of the 11-screen Red Rock theatres for which he paid $4,850,000 in cash, giving him ownership of all first-run theatres in Las Vegas.  In 1985, Syufy had over 93 percent of the total box office receipts from first-run films.  The only reason Syufy did not have 100 percent of the market was because of a dispute which arose between Syufy and Orion Pictures when Syufy, 7 days after acquiring Red Rock theatres, cancelled guarantees he had previously made to Orion.

The foregoing circumstances appear to have warranted the Antitrust Division in initiating this action.  Syufy’s prior actions belied a conclusion that it was a completely innocent party.  Not only had Syufy spent large amounts of money to buy up all of its competitors in the first-run theatre business in Las Vegas, but it had a track record of monopolization, having been found, shortly before the commencement of this action, to have monopolized the exhibition of major feature films in the San Jose area.  Syufy Enterprises v. American Multicinema, Inc., 793 F.2d 990 (9th Cir.), cert. denied, 479 U.S. 1031 (1987).  While I concur in the opinion that Judge Orrick’s decision in this case was not erroneous, I do not concur in Part 3 of the opinion.

$   $   $   $   $   $   $ 
D.
Review Problem 1:  
The Staples Office Depot Merger 

QUESTIONS FOR DISCUSSION

1) What is the significance to the case of each of the following pieces of evidence?:


A) The number of office supply items carried by K-Mart and Target


B) Staples’ Fiscal Year 1995 Marketing Plan


C) The Prudential Securities Pricing Studies


D) The response of OfficeMax share prices to the merger announcement


E) The ability of office super stores to change their prices rapidly


F) The physical appearance of office super stores


G) Staples’ historical pass-through rates

2) We discussed four different kinds of evidence of market definition.  What examples of each kind were offered by the parties with regard to the product market in Staples? 


A) Function


B) Market Performance


C) Defendants’/Industry Behavior


D) Supply-Side Substitutability

3) Many newspapers and business publications commented (both pro and con) about the FTC intervention in the murder.  What would be the FTC’s response to the following statements made in anti-FTC editorials?

A) “Consumers may like shopping in superstores, but they won’t tolerate higher prices if they can do better at the neighborhood family business, order from a catalog, or buy from one of the giant retailers like Wal-Mart.” – Chicago Tribune (3/22/97)

B) “Selling office supplies is not like making cars:  You don’t need hundreds of millions of dollars worth of special tools, a high barrier to entry.  All you need for a group of office supply superstores is a few leases on large rooms to display the inventory.” – Boston Herald (3/13/97)

C) “[I]t’s unlikely that the merged new venture would raise prices ….  More likely, the merger of these two heavyweights into an even bigger enterprise would do just the opposite.  It would mean greater efficiency because one company would be dealing in greater volume, enabling the resulting venture to take on yet other competitors by dropping prices."”—Colorado Springs Gazette Telegraph (3/4/97)

4) What plausible market definitions existed beside the one chosen by the court? Do you think the court was correct in its definition?  Why or why not?
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25 [Finding] 63. There are respects in which other flexible packaging materials are as satisfactory as cellophane:





…Glassine is, in some types, about 90% transparent, so printing is legible through it.


Glassine affords low cost transparency.


Moisture protection afforded by waxed or lacquered glassine is as good as that or moistureproof cellophane.


Glassine has greater resistance to tearing and breakage than cellophane.


Glassine runs on packaging machinery with ease equal to that of cellophane.


Glassine can be printed faster than cellophane, and can be run faster than moistureproof cellophane on bag machines.


Glassine has greater resistance than cellophane to rancidity-inducing ultraviolet rays.


Glassine has dimensional stability superior to cellophane.


Glassine is more durable in cold weather than cellophane.


Printed glassine can be sold against cellophane on the basis of appearance.


Glassine may be more easily laminated than cellophane.


Glassine is cheaper than cellophane in some types, comparable in others.





26 Stocking and Mueller, The Cellophane Case, XLV Amer. Economic Rev. 29, 48-49.





29 132. The price of cellophane is today an obstacle to its sales in competition with other flexible packaging materials.


133. Cellophane has always been higher priced than the two largest selling flexible packaging materials, wax paper and glassine, and this has represented a disadvantage to sales of cellophane.


134. DuPont considered as a factor in the determination of its prices, the prices of waxed paper, glassine, greaseproof, vegetable parchment, and other flexible packaging materials.


135. DuPont, in reducing its prices, intended to narrow price differential between cellophane and packaging papers, particularly glassine and waxed paper. The objective of this effort has been to increase the use of cellophane. Each price reduction was intended to open up new uses for cellophane, and to attract new customers who had not used cellophane because of its price.


31 140. Some users are sensitive to the cost of flexible packaging materials; others are not. Users to whom cost is important include substantial business: for example, General Foods, Armour, Curtiss Candy Co., and smaller users in the bread industry, cracker industry, and frozen food industry. These customers are unwilling to use more cellophane because of its relatively high price, would use more if the price were reduced, and have increased their use as the price of cellophane has been reduced.





141. The cost factor slips accounts away from cellophane. This hits at the precarious users, whose profit margins on their products are low, and has been put in motion by competitive developments in the user’s trade. Examples include the losses of business to glassine in candy bar wraps in the 30’s, frozen food business to waxed paper in the late 40’s, and recent losses to glassine in cracker packaging.





142. The price of cellophane was reduced to expand the market for cellophane. DuPont did not reduce prices for cellophane with intent of monopolizing manufacture or with intent of suppressing competitors.





143. DuPont reduced cellophane prices to enable sales to be made for new uses from which higher prices had excluded cellophane, and to expand sales. Reductions were made as sales volume and market conditions warranted. In determining price reductions, DuPont considered relationship between its manufacturing costs and proposed prices, possible additional volume that might be gained by the price reduction, effect of price reduction upon the return duPont would obtain on its investment. It considered the effect its lowered price might have on the manufacture by others, but this possible result of a price reduction was never a motive for the reduction.





144. DuPont never lowered cellophane prices below cost, and never dropped cellophane prices temporarily to gain a competitive advantage.





145. As duPont’s manufacturing costs declined, 1924 to 1935, duPont reduced prices for cellophane. When costs of raw materials increased subsequent to 1935, it postponed reductions until 1938 and 1939. Subsequent increases in cost of raw material and labor brought about price increases after 1947.





2 The majority opinion quotes at length from Stocking and Mueller, The Cellophane Case, XLV Amer. Economic Rev. 29, 48-49, in noting the comparative characteristics of cellophane and other products. Unfortunately, the opinion fails to quote the conclusion reached by these economists. They state: “The [trial] court to the contrary notwithstanding, the market in which cellophane meets the ‘competition’ of other wrappers is narrower than the market for all flexible packaging materials.” Id., at 52. And they conclude that “… cellophane is so differentiated from other flexible wrapping materials that its cross elasticity of demand gives du Pont significant and continuing monopoly power.”  Id., at 63.





4 Among the various central station services offered are the following:





     (1) automatic burglar alarms;


     (2) automatic fire alarms;


     (3) sprinkler supervisory service (any malfunctions in the fire sprinkler system—e.g., changes in water pressure, dangerously low water temperatures, etc.—are reported to the central station); and


     (4) watch signal service (night watchmen, by operating a key-triggered device on the protected premises, indicate to the central station that they are making their rounds and that all is well; the failure of a watchman to make his electrical report alerts the central station that something may be amiss).


6 Thus, of the 38 nondefendant firms operating a central service station protective service in the United States in 1961, 24 offered all of the following services: automatic fire alarm; waterflow alarm and sprinkler supervision; watchman’s reporting and manual fire alarm; and burglar alarm.  Of the other firms, 11 provided no watchman’s reporting and manual fire alarm service; six provided no automatic fire alarm service; and two offered no sprinkler supervisory and waterflow alarm service.  Moreover, of the 14 firms not providing the full panoply of services, 10 lacked only one of the above-described services.  Appellant ADT’s assertion that “very few  accredited central stations furnish the full variety of services” is flatly contradicted by the record.





4 There is a danger that this Court’s opinion will be read as somewhat overstating the case.  There is neither finding nor record to support the implication that rates are to any substantial extent fixed on a nationwide basis, or that there are nationwide contracts with multi-state businesses in any significant degree, or that insurers inspect or certify central stations on a nationwide basis.





7 Tampa Electric Co., 365 U.S. at 327.





8 The example used by the court in its findings is illuminating and disturbing.  In explanation of its narrow market definition, the court says that the difference between the accredited central station protective services and all others “could be compared” to the difference between a compact six-cylinder car and a chauffeur-driven sedan.  It is probably true that the degree of direct competition between luxury automobiles and compacts is slight, but it is by no means as clear-cut as the trial court seems to suggest.  The question would require careful analysis in light of the total facts and issues.  For example, if the antitrust problem at hand involved an acquisition of the business of a manufacturer of compacts by a maker of luxury cars, it is by no means inconceivable that sufficient competitive overlap would be found to place both products in the “relevant market.”


1 Film distributors do not hand out prints for free;  they sell exhibition licenses.  These licenses normally specify a percentage of weekly house receipts, known as license fees, payable by the theatre owner to the distributor.  Where more than one theatre in a given area volunteers to pay the license fee for a particular film, the distributor has several options:  It can license the film to more than one theatre in the area;  it can award the film to a particular theatre with which it has an ongoing relationship; or it can let them all bid for exclusive exhibition rights. Where the distributor adopts the competitive bidding approach, as virtually all distributors did in Las Vegas prior to October 1984, the high bid usually includes a guarantee—a minimum fee payable to the distributor even if the film bombs.





As bidding in Las Vegas grew more fierce, guarantee amounts went over the top.  Too often, the bids were so high that theatre owners ran up substantial losses.  The industry refers to these as busted guarantees, meaning that because the film did less business than was expected, the theatre was trapped into paying the higher guarantee amount instead of the percentage of box office it had negotiated.  Occasionally, guarantees in Las Vegas were so high that they exceeded the gate at a particular theatre.


 


4 Monopsony is defined as a “market situation in which there is a single buyer or a group of buyers making joint decisions.  Monopsony and  monopsony power are the equivalent on the buying side of monopoly and monopoly power on the selling side.”  R. Lipsey, P. Steiner & D. Purvis, Economics 976 (7th ed. 1984).





6 We have previously held that a district court acts within the legitimate scope of its discretion in determining that evidence of a high market share establishes a prima facie antitrust violation, shifting to the defendant the burden of rebutting the prima facie violation.  See California v. American Stores Co., 872 F.2d 837, 842 (9th Cir.1989), reversed on other grounds, 110 S.Ct. 1853 (1990).  The converse is not true, however;  evidence of a high market share does not require a district court to conclude that there is an antitrust violation.  In fact, such a conclusion normally should not be drawn where the evidence also indicates that there is no barrier to entry  into the relevant market.  See Oahu Gas Serv., Inc. v. Pacific Resources, Inc., 838 F.2d 360, 366 (9th Cir.), cert. denied, 109 S.Ct. 180 (1988);  accord American Stores, 872 F.2d at 842 (“An absence of entry barriers into a market constrains anticompetitive conduct, irrespective of the market's degree of concentration.”).  The explanation is simple;  where entry barriers are low, market share does not accurately reflect the party’s market power.  





7 Second-run films are the same as first-run films, only older.  When a film is initially released for public exhibition, it is in its first run.  Once public demand for the film has fallen off (but usually before it is reduced to a dead calm), the first-run theatre will ship it out to make room for something more recent.  The film may then open elsewhere in the same area, usually at a lower ticket price, this being the film's second run.





8 The government argues that the district court's finding that “Roberts was a successful competitor of Syufy in Las Vegas,” is  clearly erroneous because it conflicts with a stipulation that “Roberts was not an effective competitor.”  We see no reason to resolve this semantic squabble.  The stipulation on which the government relies goes on to state that “Roberts expanded its operation in Las Vegas from five screens in 1983 to 28 screens in 1987.”  It is this fact that colors our conclusion, not the particular adjective selected by the parties or by the district court.  





The stipulation—even if read as the government suggests—does not undermine the district court’s separate findings that United Artists, Roberts' successor, “competes vigorously with Syufy, a substantially smaller chain,” that UA is “much more successful than was Roberts because of its substantial ‘clout’ with distributors,” and that UA could, if it wished to, compete with Syufy even more vigorously. All of this amply supports the district court’s determination that Syufy faces substantial competition.





9 The government also challenges the district court’s definition of the relevant upstream product market in Las Vegas.  The court defined the market broadly to include not only first-run theatrical exhibition, but also “exhibition on home video, cable television, and pay-per-view television.”  We agree with the government that this is not the proper market definition in examining Syufy’s power over film distributors.  While moviegoers may well view these alternative methods of film exhibition as readily substitutable, film distributors do not.  Distributors use first-run theatrical exhibition to make sure that audiences are exposed to a film so that, even if it gets bad reviews and fails to turn a profit in theatres, people switching channels or checking out videos will recognize the title and be induced by its fame to watch it.  That first-run theatrical exhibition enhances a film’s performance in auxiliary markets does not mean that auxiliary markets can substitute for theatrical release.  The district court was therefore mistaken in relying on testimony that “of the 578 films produced in 1987, 214 were released on home video and not in the theatres,” as there was no suggestion that any of these 214 films were suitable for theatrical release, or that any film has ever been released first on home video and then later played in first-run theaters.  Jane Fonda’s Low Impact Aerobic Workout may be a best-selling videocassette, but it is unlikely to be the hit at a local movie theatre.





The district court’s erroneous definition of the relevant upstream product market does not warrant reversal, however.  The district court repeatedly made alternative findings using the government’s narrower market definition limited solely to first-run exhibition.  Our review of the record convinces us that these alternative findings are supported by substantial evidence.





11 The Antitrust Division’s Merger Guidelines adopt a two-year test in determining whether there are barriers to entry in a market:  if successful entry is likely within two years, there are no significant entry barriers, and the government will not challenge mergers in that market.  Merger Guidelines §3.3 (1988).  Had the government applied the two-year test here, it surely would not have pursued this suit against Syufy.  The critical acquisition occurred in October 1984; by December 1986, Roberts had not only successfully entered the market, it was operating five more first-run screens than was Syufy.


 


12 The Justice Department argues that it is expensive to build a multiplex, but the district court was rightly unimpressed by this contention.  Syufy was neither the first nor the last to open a multiplex in Las Vegas:  Cragin's 11-screen Redrock was there before Syufy came into the market and, soon thereafter, Roberts opened three multiplexes in quick succession.  In fact, Roberts was spared the expense of construction, as several of its theatres were financed by shopping center developers from whom Roberts later leased space.





13 The Justice Department claims that the district court misunderstood  the evidence on this point.  It argues that Las Vegas is “overscreened,” i.e., that potential competitors declined to enter the market because there was not enough business to go around.  The district court made detailed contrary findings:  The rule of thumb in the film industry is that it takes 10,000 people to support one screen.  Las Vegas is populated by approximately 600,000 residents and 100,000 tourists at any given time, leaving room for as many as 70 screens.  Yet, at the time of trial, there were only 50 first-run screens in the city, meaning that the Las Vegas market offered ample opportunities to potential entrants.  In addition, Las Vegas is a boom town, growing at the rate of 30,000 people a year.  Thus, the potential for new entry into the first-run film market will continue. “Because untapped potential provides a mouth-watering incentive for vigorous competition, it is axiomatic that monopoly power is unlikely to arise in dynamic industries marked by a rapidly expanding volume of demand and low barriers to entry.”  Metro Mobile CTS, Inc. v. New Vector Commun., Inc., 892 F.2d 62, 63 (9th Cir.1989). 





More fundamentally, the government’s static model, which assumes that there is only so much demand for a particular product, is alien to modern economic theory, as well as common sense, which teach us that things change.  The demand for movie tickets can fluctuate with a variety of factors such as price, quality of the movie theatre, cost of related goods such as concession stand products, and quality of films shown.  Even assuming that the Las Vegas movie market was, in some static sense, operating at capacity, the entry of a new competitor might, as the district court found, simply result in “the exit of some of the less attractive and less efficient theatres in Las Vegas.” Or, a new competitor with high hopes might price movie tickets lower, increase advertising, provide more convenient parking facilities, or otherwise induce people to go to the movies more often.  Or, a theatre operator might hit the jackpot by catering to parents of small children who might be more likely to patronize drive-in theatres.  We cannot and should not speculate as to the details of a potential competitor's performance;  we need only determine whether there were barriers to the entry of new faces into the market.  As we discuss in greater detail below, in making that determination we are not concerned with whether, once in the market, the competitor will wind up doing well.  The thing to remember is that doing business in the crucible of free enterprise is inherently unpredictable.


 


18  … In business, as elsewhere in life, it is sometimes true that the bigger they are, the harder they fall.





19 The Justice Department throws out a volley of numbers which, it claims, show that Syufy managed to depress license fees after buying out his competitors.  The government attributes the lower fees to the exercise of monopoly power, but it is mistaken.  The percentage of box office receipts paid to movie distributors rises and falls due to a combination of factors;  it is not an accurate measure of the competitiveness of the market.





For example, in 1985, Syufy paid Universal a very low license fee (48.1%). The fact is, however, Syufy paid more money to Universal that year than in any other from 1983 to 1988.  The percentage only looks low because, in 1985, Universal released the hugely successful Back to the Future.  The film played in Syufy's first-run theatres for more than six months;  the longer a film’s run, the lower the percentage of gross receipts payable to the distributor.  Thus, the low percentage rate was based on factors other than monopoly power, as the district court quite reasonably found.  Support is missing in the record for the Justice Department's theory of a shakedown by a ruthless predator.





21 Absent any power to exclude competition, the government cannot prevail on its claim of monopolization under Section 2 of the Sherman Act, as that requires a showing that Syufy possesses monopoly power.  Similarly, the attempted monopolization claim fails because the government cannot show that there was a dangerous probability that Syufy would succeed in destroying competition.  Finally, the lack of entry barriers prevents the government from prevailing on its Clayton Act claim, as Syufy’s acquisition of its competitors was not likely to substantially lessen competition. 
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