Unit IV:  Breaches in the Castle Wall   
Limits on Land Use 

Chapter 7:  Land Use Restrictions
Based in Private Agreements

EXPRESS EASEMENTS:  OVERVIEW

A.
Creation: by formalities necessary to convey real property


B.
Interpretation or "Scope of the Easement"


1.
Problem:  Language of an easement does not clearly state whether a particular use of the easement is acceptable or whether increased use of the easement for the same purpose is acceptable.



2.
Basically interpret like a contract: 




a.
what did the parties intend?




b.
what objective evidence is there of the parties’ intent?



3.
Blackletter tests include:




a.
“Use must be reasonable considering the terms of the grant”




b.
“Evolutionary not revolutionary” changes allowed.




c.
“Burden must not be significantly greater than that contemplated by parties”



4.
Remedies for overuse




a.
injunction prohibiting overuse (automatic in most jurisdictions)




b.
damages for overuse




c.
termination only if profit




i) overuse generally will not terminate an easement  





ii) however, courts will enforce a forfeiture provision in grant


C.
Termination of Easements



1.
Expiration date set in grant ("Owner of Blackacre has an easement over Whiteacre until the year 2000"; "Owner of Whiteacre has an easement over Blackacre so long as St. Martin’s Church holds services on Whiteacre.").



2.
Release: document with all deed formalities releasing interest back to owner of servient tenement.



3.
Common ownership: If both the servient tenement and dominant tenement come into common ownership, however briefly, the easement is extinguished.



4.
Adverse Possession: use of the servient tenement for the adverse possession period in a manner inconsistent with the existence of the easement (e.g., a building on top of the right of way).



5.
Estoppel:  (some states) easement holder apparently acquiesces in servient tenement holder eliminating the easement; servient tenement holder reasonably and detrimentally relies on the acquiescence.



6.
Abandonment:  act of the dominant owner indicated an intent to abandon the easement; mere non-use insufficient.



7.
Elimination of Purpose (some states): If the purpose of the easement is destroyed without fault of the servient tenement holder, the easement will be extinguished.  For example, an easement to get to a lake might be extinguished if the lake dries up permanently.
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DISCUSSION QUESTIONS
108.  Should the usual presumption in favor of interpreting ambiguous grants as creating fee simple interests apply in the context of cases like Chevy Chase? 
109.  In Chevy Chase, what test or tests did the court use to determine whether the proposed use was within the scope of the easement?  Does the court’s approach include or substantially overlap one or more of the “blackletter tests” listed on S112?  Would the result be substantially different under any of the “blackletter tests”?

110.  In Marcus Cable, what test or tests did the court use to determine whether the proposed use was within the scope of the easement?  Does the court’s approach include or substantially overlap one or more of the “blackletter tests” listed on S112?  Would the result be substantially different under any of the “blackletter tests”?
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PETERSEN v. FRIEDMAN
328 P.2d 264 (Cal. App. 1958)

KAUFMAN, Presiding Justice.  The parties are owners of adjacent parcels of improved real estate situated on Franklin Street in San Francisco. Plaintiff’s complaint sought to perpetually enjoin the defendants from violating an express easement of light, air and unobstructed view created in favor of plaintiff’s property and to compel the defendants to remove certain television aerials and antennae. The trial court found all of the allegations of the complaint to be true, rendered judgment for the plaintiff, and issued both injunctions requested. Defendants appeal.


The nature and creation of the easement appurtenant to plaintiff’s property is not in dispute. On November 6, 1942, Mary Petersen, now deceased, also known as Mrs. Chris Petersen, by a grant deed duly recorded conveyed a part of her property on Franklin Street to C. A. Petersen. The deed contained the following reservation of an easement: 

Reserving, however, unto the first party, her successors and assigns, as and for an appurtenance to the real property hereinafter particularly described and designated as ‘Parcel A’ and any part thereof, a perpetual easement of right to receive light, air and unobstructed view over that portion of  the real property hereinabove described, to the extent that said light, air and view will be received and enjoyed by limiting any structure, fence, trees or shrubs upon said property hereinabove described or any part thereof, to a height not extending above a horizontal plane 28 feet above the level of the sidewalk of Franklin Street as the sidewalk level now exists at the junction of the southern and western boundary lines of the property hereinabove described. Any obstruction of such view above said horizontal plane except by a peaked gable roof extending the entire width of the front of the building referred to herein and extending 9 feet in an easterly direction from a point 1 foot 6 inches east of Franklin Street, the height of said peaked roof being 3 feet 2 inches together with spindles 3 feet in height on the peak of said roof, and except the necessary number of flues or vents constructed of galvanized iron and/or terra cotta not over 4 feet in height, shall be considered an unauthorized interference with such right or easement and shall be removed upon demand at the expense of second party, and his successors and assigns in the ownership of that real property described or any part thereof. 

Thereafter, the defendants, by mesne conveyances from C. A. Petersen, acquired all of the property conveyed by the deed of November 6, 1942, subject to the reservation. Plaintiff is the duly appointed and qualified executor of the estate of Mary Petersen, which is the owner of the dominant tenement.


Defendants’ contentions on appeal are limited to the following: 1) that it could not have been the intent of the parties to preclude the erection of television aerials and antennae on the defendants’ roof as the easement was created before such devices were known; 2) that the evidence does not support the judgment.


The language of the easement is clear and leaves no room for construction or determination of the intent of the parties, as contended by the defendant. Its purpose is to avoid any type of obstruction of the light, air and view without regard to the nature thereof. The reservation was not limited to the use then being made of the servient estate, but extended to all uses to which the servient estate might thereafter be devoted. Easements of light and air may be created in this state. Civil Code, §801; Bryan v. Grosse, 155 Cal. 132. Although we have not been able to find a California precedent on an easement of view, the weight of authority is that such an easement may be created by express grant. See 142 A.L.R. 467 and cases collected therein. It has been held in this state however that interference with an easement of light, air or view by a structure in the street is ground for an injunction. Williams v. Los Angeles R. Co., 150 Cal. 592.


As to defendant’s second contention, the issues of whether or not the aerials and antennae obstructed plaintiff’s view and otherwise interfered with the easement to the detriment of the plaintiff, were questions of fact for the lower court. The plaintiff offered evidence as to the size and nature of the obstructions and testified that because of the presence of the aerials and antennae, he received a lesser rental for the apartments on his property. The question of granting or refusing an injunction is addressed to the sound discretion of the lower court and its action will not be reversed on appeal unless there appears to be an abuse of discretion. Williams v. Los Angeles R. Co., supra. The record here supports the judgment.

DISCUSSION QUESTIONS
111.  How does the court respond to each of the defendant’s arguments in Peterson?  Are its responses convincing? Can you formulate an argument that the burden on the servient tenement is greater than anticipated?  How might the court respond?

112.  Why is it easier to determine the scope of a negative easement than that of a positive easement?

113.  Normally courts state that an Easement by Estoppel requires reasonable and detrimental reliance.  Was the reliance in Stoner reasonable?  Was it detrimental?  

114.  Some jurisdictions do not recognize Easements by Estoppel, arguing that the doctrine  undermines the Statute of Frauds and that claimants should make sure of their legal rights before relying on a mere license.  On the other hand, neighbors don’t typically commit all arrangements they make to signed writings. Do you think states should allow Easements by Estoppel in cases similar to Stoner?  If they do, should they be conditioned on payment of some damages to the servient tenement holder?

115.  To what extent do the following rationales for adverse possession also support the doctrine of Prescriptive Easements?


(a) reward beneficial use of land


(b) punish sleeping owners


(c) recognize psychic connection to the land


(d) protect people and the legal system from being burdened with “stale” claims 

116.  Be prepared to discuss the evidence in MacDonald and in Lyons that is relevant to each element of prescriptive easements.

117.  What evidence should be necessary to meet the “open and notorious” element?  MacDonald Properties says, “The owner of the servient property must have actual knowledge of its use.”  Other states do not require actual notice.  Is it a good idea to do so?  Can a claim of prescriptive easement with regard to underground utilities like sewer pipes ever be open and notorious (see Note 7 on P863)?

118.  “The best justifications for granting an implied easement are reliance and need.  Thus, if claimants cannot meet the elements of an Easement by Estoppel or of an Easement by Necessity, they should not be able to get a Prescriptive Easement unless they pay market value for it.”  Do you agree?
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Review Problems

7A. Santa-acre and Elfacre are neighboring parcels of land.  Santa-acre is adjacent to a garbage dump.  Elfacre is a big lot containing a small cottage.  The owners of the parcels reach the following agreement: "Elfacre’s owners shall have the right to cross Santa-acre to dump garbage in the adjacent garbage dump."  Later, Elfacre’s owners tear down the cottage and put up a toy factory, which produces seven times the garbage that the cottage did.  Discuss whether they can use the right of way to dump the factory’s garbage.
7B. Mike owned Cyracre, a ranch located in a valley in a sparsely populated area.  In 1962, he bought his first television set, but discovered that it got poor reception because of his location.  Debbie, the owner of Keanacre, a neighboring ranch, did not have reception problems because Keanacre is located on a plateau above Cyracre.  They entered into a written agreement that said, “The owners of Cyracre may place and maintain an antenna onto the Keanacre barn and run wires from the antenna to Cyracre to allow television reception for that property.”  Mike immediately put up the antenna and wires. However, even with Liz’s antenna, his TV reception was not great. Earlier this year, tired of poor reception and frustrated because cable television still was not available locally, Mike purchased a satellite dish. He wishes to place it on Debbie’s barn where the antenna is now, but she objects. Discuss whether Mike can place his satellite dish on Debbie’s barn.

7C.  The Bar-Z Dude Ranch consists of 35 guest cabins near Lake Geller.  The path to the lake is on the west side of the ranch, so it is inconvenient for guests staying in the 12 cottages on the east side.  The owners of the Bar-Z purchased an easement from the neighboring S-4 Ranch that contained the following language:  "Guests of the Bar-Z Ranch shall have the right to use a path across the S-4 Ranch to reach Lake Geller if that path is the closest access to the lake from the cabins in which they are staying."  Subsequently, an earthquake destroyed the path from the west side of the Bar-Z to the Lake.  Can all guests of the Bar-Z now use the easement across the S-4 Ranch?  

7D.  Sammy owns Whiteacre; his neighbor Davis owns Redacre.  Because access from Whiteacre to roads is difficult, Davis allows Sammy to use a road across Redacre to reach Whiteacre.  Sammy decides to turn his house on Whiteacre into a bed & breakfast inn.  He hires contractors to construct a pool, tennis courts and an addition to the house; the contractors use the road across Redacre to get to Whiteacre.  Sammy advertises the new inn in local papers.  Although he sees the contractors cross his land and sees the ads, Davis does not attempt to stop Sammy from using the road until after guests have started to arrive.  Discuss whether he is estopped from revoking Sammy’s right to use the road.

7E.  Andrew owns a large undeveloped lot in the state of Readiness.  The lot is bordered on the south side by a state highway and on the other three sides by lands owned by other parties.  Bob wants to purchase the northern half of Andrew’s lot to create a residential subdivision.  He is aware that the parcel he wishes to purchase is landlocked, but he intends to buy the more attractive parcel immediately to the north to extend his subdivision and provide access to public roads. Andrew and Bob negotiate the following provision, which appears in the final deed of sale:

The parties recognize that this parcel is landlocked, but intend that no easement by implication or necessity be granted over the seller’s remaining property.  

Unfortunately, after he finalized the sale from Andrew, Bob was unable to complete a deal with the owners of the parcel to the north.  Subsequently, Bob died, leaving all his property to his son Gilbert.  Gilbert brought suit against Andrew to acquire an easement-by-necessity over Andrew’s land.

The trial court found that all of the elements of an easement-by-necessity were present and held that the intent of the parties was irrelevant because easements-by-necessity were created to further the public policy favoring productive use of land.  

The court of appeals reversed, holding that the state should not create easements-by-necessity in favor of those who knowingly waived their rights to access. The state Supreme Court granted review to decide whether purchasers of landlocked parcels should ever be able to expressly waive their rights to access.

Draft the analysis sections of an opinion and of a shorter dissent for the Supreme Court of Readiness deciding this question in the context of the facts of this case.  Assume that Readiness does not have a private eminent domain statute like the ones described in Note 8 on P864.
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Information  Costs  and  the  Market  for  Real  Property

S.Kurtz & H.Hovenkamp

Cases and Materials on American Property Law 1151-52 (1987)

Two attributes of real property make assurance of good title particularly difficult. First, real property is particularly durable—in fact, almost every parcel bought and sold today has been around for as long as there have been markets. Second, possession (or lack of it) is not very good evidence of ownership. Many people have ownership interests in real property they do not possess. Conversely, many people in possession of real property have only very small ownership interests in it (such as month-to-month tenancies).

For our purposes, information costs are the costs that a buyer incurs in determining the value to him of a certain piece of property, and therefore what he is willing to pay for it. Suppose that a prospective buyer places a value of $10,000 on a fee simple absolute in Blackacre, but believes there is a 50% chance that Blackacre’s title is so defective that if he bought it he would have no rights in it whatsoever. Because of this uncertainty, the prospective buyer values Blackacre at $5,000.  Suppose further that the prospective buyer intends to erect a $90,000 building on Blackacre. If he builds this building his total investment in Blackacre would be $100,000, but there would still be a 50% chance that he would lose Blackacre and, we assume, the building as well. In that case the prospective buyer will place a negative value on Blackacre; that is, even if Blackacre were free, an investment of $90,000 would give him a value of only $45,000. The prospective buyer will not risk development on Blackacre.

The illustration should suggest why land for which title is questionable is worth much less than land for which title is relatively good. The owner of property with a questionable title must discount not only the value of what he already has, but also of any future investment. Considering the fact that almost every purchaser of land intends to invest something in it—perhaps nothing more than his time—it should become clear that assurance of title is absolutely essential to the effective functioning of any real estate market.

The other side of the coin is that there is no such thing as “perfect” title. The quality of land titles exists on a continuum, running from the very good to the very bad. Furthermore, establishing good title is not costless. In one of the original thirteen states a title search that went back thirty years might provide moderate assurance of good title and cost $100. A search that went back sixty years would provide better assurance of good title but might cost $300. A search that went back to the “root of title”—that is, to the original grant from the sovereign—might provide highly reliable evidence of good title but cost $700. Which should you buy? The question is complicated, as we shall see later, because the quality of a title search is a function not only of its “depth” into the past, but also of its “breadth”—the number of related chains of title that it covers.

A prospective purchaser can obtain “assurance” of good title—or, alternatively, protection from the consequences of having a bad title—by three different mechanisms. None of them is foolproof. First, the buyer can obtain a promise from the immediate seller that title is good. Such a promise takes the form of one or more warranties contained in the deed from the seller. Most deeds contain such warranties.

Deed warranties are not particularly good assurances for the buyer in the modern era. If a defect surfaces that can be remedied by the grantor, a court will often award specific performance and force the grantor to make the title good. However, many subsequently discovered title defects are not within the ability of the grantor  to remedy but rather [in the control] of some third party; otherwise they may be technically in the legal control of the grantor but can be remedied only by the grantor’s payment of money that he does not have. A warranty in a deed often amounts to nothing more than a cause of action against a grantor, and the value of such claims is no greater than the grantor’s solvency.

Second, by doing a title search the purchaser can evaluate the risk for herself. Title searches range from very expensive to quite inexpensive, depending on the condition of the local land records, the complexity of the title being searched, and the amount of assurance one wants to obtain. The seller may agree in the sales contract to pay for the title search by promising to furnish an abstract or other evidence of good title. Nevertheless, a title search is part of the transaction costs of the real property market, and will be reflected in the purchase price. Ultimately, buyers pay. Traditionally a title search plus the seller’s warranties respecting title have been the only available methods of title assurance.

At this point title insurance, the third method of title assurance, comes in and saves all of us (especially conveyancing lawyers) a great deal of grief. The title insurance policy provides, not further evidence that title is good, but rather a promise to compensate the owner if title should happen to be bad. Title insurance makes it possible for someone to do a less than perfect title search, and still have protection from defective title.
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The Title Search and the Abstract of Title

S.Kurtz & H.Hovenkamp

Cases and Materials on American Property Law 1177-82 (1987)

In the nineteenth and early twentieth centuries searching title was almost exclusively the job of lawyers—in fact, in many areas it was the prerogative of a special group of lawyers called conveyancers. Today the lawyer’s role has been greatly reduced by the title company or abstract company and its specialists. However, lawyers still search titles in many states. In others, title or abstract companies hire lawyers to supervise title searching. Furthermore, in most states only lawyers may give legal opinions about the quality of a particular title. As a result it is still important for a lawyer to know something about how the title search is performed.

The traditional grantor-grantee index that is described in the following paragraphs has given way in some states to the publicly prepared tract index, which is organized by parcel of land rather than by the names of grantors and grantees. More significantly, the privately prepared land records kept by many title and abstract companies are usually organized by tract. Such private “title plants” are generally not official. The private records generally also take advantage of modern data retrieval systems such as microfilm or computers that make the title searcher’s job much easier.

The title search begins in the office of the registry of deeds, which may be called the office of the recorder, county recorder, or clerk. The registry is a governmental office, often operated by the county, but sometimes by the city. It contains a complete copy of every document affecting title to real property that has been recorded there. Note, it does not necessarily contain a copy of every document affecting title to real property in that county. As a general rule, recording is done only at the initiative of one of the parties to a transaction, and no one is legally required to record anything. However, failure to record may cause a loss of the unrecorded interest to someone who subsequently acquires the property without notice. Most states prescribe by statute the documents that are entitled to be recorded. These typically include deeds, wills, contracts  affecting the use or sale of land, leases, mortgages, deeds of trust and other financial instruments, mechanics’ liens, powers of attorney, lis pendens or other documents alerting people to the fact that title to a particular piece of property is in dispute, and court judgments affecting title.5 

As documents come into the registry office they are assigned a number and stamped with the date and time of their recordation. Then they are copied (formerly by hand, now almost exclusively by photocopy machine) and the originals are returned to their owners. The copies are then collected and eventually bound into a volume. In many offices, particularly, the larger ones, different types of documents may be bound in different volumes—for example, mortgages and other financial instruments may be in one set of volumes and deeds in another. Each volume is given a number, and the documents within each volume are paginated throughout the volume. Thus a deed to Blackacre may be recorded in vol. 23, p.188.

As documents come into the office they are indexed, optimistically, within a day or two after they are submitted for recordation. The delay between recording and indexing is often much longer. However, most registry offices maintain a “daily sheet” or “current entries” sheet which describes recently recorded documents that have not yet been indexed. A traditional recording system indexes each document twice—once alphabetically by the last name of the grantor, and once by the last name of the grantee.

The title search in a registry having a grantor-grantee index system begins with the grantee index, which in most offices looks something like this:

Grantee Index Year 1960—1969

Grantee’s Names beginning with Na
	Grantee
	Grantor
	No.
	Date Filed
	Book & Page  
	Instrmnt.
	Brief Legal

Descrip.

	Nagle, Ralph
	ABC Homes, Inc.
	3342
	4-4-60
	467/p. 1134
	Deed
	Meadow-lane Subd.,Block G.,lot 12

	Nathanson,

Nate
	Brandeis,

Louie
	3671
	5-3-61
	467/p. 1430
	Deed
	S 1/2 of NE 1/4 Sec.16, R3W, T2N

	Nagler, Damir
	Steiger,

Stephanie
	4490
	8-27-64
	470/p. 113
	Deed
	Rolling Hills Subd.,Block 5, Ph.3,L. 16

	Nalo, Audrie
	Bird, Gail
	4990
	5-5-65
	471/p. 546
	Lease
	Cherokee Acre Subd, Bl. 3, Lot 3

	Naomi, Stephen
	Honeychuck

Plmg & Htg
	5123
	5-5-65
	471/p. 549
	Easement

Deed
	Dwntwn, Bl.9, Lot 3, 234 Congress




The top of this index page shows that it covers documents that were recorded during the years 1960-1969. Indexes are started over periodically, or else they become unwieldy. In large urban areas they may be started over annually, in more rural areas perhaps every five or ten years. In the grantee index the grantee’s names are in roughly alphabetical order. They are not alphabetized precisely, because the entries are made manually as new documents are recorded, and sometimes there is no room for a new entry to be wedged between existing entries. The indexes commonly assign a page or two to all grantees whose names begin with the same two letters—one page for Ha, another page for He, etc.

Suppose that your client is buying a parcel of land and you must investigate whether the grantor has good title. The grantor’s name is Damir  Nagler and the property your client is purchasing is lot 16, Block 5, phase 3, Rolling Hills Subdivision, van Buren County. When you arrive at the registry office you will begin with the most recent grantee index and look under Na for Nagler. If you don’t find the grantor’s name in the most recent index, you will go to the previous index and continue back until you find the name. Remember, although your client is the buyer and Damir Nagler is the grantor, you want to find when Nagler was a grantee—every grantor was once a grantee, or else something is wrong!

In this case Damir Nagler acquired the land in 1964 by deed, from someone named Stephanie Steiger. The column entitled  “Book and Page” tells you where you can find a copy of that deed. The column entitled “Brief Legal Description” gives you sufficient information to determine that this particular deed covers the same property that your client is buying. Not all grantor-grantee indexes contain a column describing the land. In that case the only way you can be sure that the parcel acquired by Nagler in 1964 is the same parcel your client wants is to examine the full copy of the 1964 deed. If Nagler was a real wheeler and dealer who acquired ten pieces of property in the 1960’s, you may have to look at ten documents before you find the right one.

In order to do a  complete title search you will have to go back through the grantee index earlier than 1964. In most jurisdictions title searchers go back 40 to 60 years in order to investigate the title, and in some they go all the way back to the original patent from the sovereign. Now you will repeat the process, using Ms. Steiger’s name as grantee. You will begin with the 1960-1969 index to ascertain whether Ms. Steiger acquired the property during 1960-1964. If not, you will look at the 1950-1959 index, then at the 1940-1949 index, etc.

You repeat this process again and again, and finally find a grantor named Fred Smith, who acquired the property in 1906. Since you are searching in the late 1980’s, that is long enough. Now the easiest part of your search is over. You have ascertained that every grantor in the chain of title was in fact someone else’s grantee. However you have not yet determined whether any of those grantors conveyed away interests inconsistent with the interest your client thinks he is acquiring. Now you must examine the grantor index:

Grantor Index Year 1930—1939

Grantor’s Names beginning with Sm

	Grantor
	Grantee
	No.
	Date Filed
	Book & Page
	Instrmnt.
	Brief Legal

Descrip.

	Smathers, Henry
	Smathers, Irene
	856
	1-16-30  
	59/p. 349
	Deed
	N 1/2 of NE 1/4 Sec.3, R2E, T3N

	Smith, Arthur
	Williams, Sheldon
	902
	2-3-31
	59/p. 440
	Lease
	Dwntwn, Pine & Rockridge

	Smythe, Francis
	VanKamp, Lilie
	959 
	5-5-31            
	60/p. 12
	Mech’s Lien
	Westwood sub. Block G, lot 2



	Smith, Fred
	Anderson, Bruce
	1015
	2-13-32 
	61/p. 330
	Mtge. to sec. $10,000 note


	Rolling Hills Subd., Block 5, Phase 3, Lot 16


The grantor index looks much like the grantee index, except that it is indexed alphabetically by grantors. Now you will search forward in time instead of backwards. You will look through the 1900-1909 index first to see if Smith conveyed away any interest inconsistent with the interest your client id acquiring. If you find none, you will look in the 1910-1919 index, then in the 1920-29 index, etc.

Suppose you find that in 1932 Smith borrowed  $10,000 secured by a mortgage on the property in question to someone named Anderson. Since your client does not believe he is acquiring the property subject to a $10,000 mortgage, you must now find evidence that this mortgage has been released. In order to find that evidence you will look for a release in the grantor index under Anderson’s name, beginning in 1932. (Some grantor-grantee index systems index releases by both the grantor’s and grantee’s names, while others list them only under the names of the grantors.) If you don’t find the release in the 1930-1939 index, you will look under Anderson’s name in the 1940-1949 index. Suppose there you find a full release recorded in 1948. In that case the 1932 mortgage and the 1948 release cancel each other out. As you proceed up through the list of grantors to the present you must find a release to offset each inconsistent interest created. If an interest appears that has no offsetting release, you may have discovered a cloud on the title, unless your client’s deed makes the property subject to that particular interest.

Your title search is still not complete. Now you must carefully examine every document in the record chain of title. You will look for inconsistencies in the property descriptions, faulty signatures, acknowledgements or other legally required formalities, and references to possible inconsistent interests that are not recorded. … 

Title searching is generally much easier in those states that have tract or parcel indexes. Most title companies that maintain private records organize them by tracts rather than grantors and grantees, although modern computer indexing usually includes both. The tract index will give one page (or a series of pages) to each tract of land in the country. For example, the top of a page may read “Meadowlark Subdivision, Block D, lot 16.” Then on that page in chronological order will be listed all recorded documents affecting the title to that particular lot. The next page in the book will cover lot 17 in the same block of the same subdivision, and so on. It is theoretically possible to do the preliminary title search under a tract index simply by examining a single page, although the individual documents must still be inspected. Tract index searching becomes a little more complicated when land is subdivided or sold in different configurations than it had been previously. It is also a little harder from the recording officer’s point of view, for occasionally he will have to interpret a property description in order to identify the parcel to which it applies. Most of these problems have been worked out, however, and the superiority of the tract index system seems to be clearly established.

In many states, particularly where the use of title insurance is not universal, the lawyer may be called upon to examine an “abstract of title.”  The abstract is a document that gives the title history of a particular parcel of land and therefore furnishes the buyer with evidence concerning the quality of the title. In most cases the abstract is prepared by a party neutral to the transaction, such as a title company or a professional abstracter, and then examined by the purchaser’s attorney.

The abstract generally begins with a legal description of the property, usually including a map that identifies the property’s shape and location. Then in chronological order it gives a detailed description of every recorded document affecting the title, usually beginning with the original grant from the sovereign. If the abstract is stored in a safe place by the buyer and can be produced when the property is resold, it can facilitate the subsequent title search, for the searcher can use the existing abstract as a guide and perhaps simply bring it up to date.
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The Recording System: Overview

The Underlying Problem

Many difficulties with land transactions are caused by a landowner deliberately or inadvertently attempting to transfer the same rights to two different people.  For example, suppose an owner sells the right to enter and extract minerals from his land to a mining company and then subsequently enters into an agreement purporting to sell all rights to the same parcel to a hotel chain.  The hotel chain may be quite surprised to discover that the mining company believes it can enter the lot and begin to dig.  

To signify this type of problem, we will use the following notation:

O(A

O(B

This indicates that the owner (O) first transferred the rights in question to one party (A), then purported to transfer them to a second party (B).  In almost all problems of this type, O has does something actionable, for example, breached warranties made to one or both buyers or committed fraud.  Thus, A and B are likely to have some kind of lawsuit against O.  However, all else being equal, they both would prefer to simply take the property rights in question and leave the lawsuit to the other injured party.  After all, O may be insolvent or may have fled to the Cayman Islands and be living La Vida Loca.  Thus, the crucial question in problems of this type is who gets the property and who has to try to sue O. 


At common law, the solution to this problem was straightforward:  “First in time is first in right.”  In other words, whichever party was the first to receive the property right in question (A) got to keep it.  However, this doctrine arguably is unfair to the B’s of the world if they purchase the property without any way to find out about the earlier O(A deal.  

The recording system described in this section is, in part, designed to help determine those subsequent purchasers (the B’s) who should get the property and not the lawsuit.  Through the operation of the system, some first purchasers will lose their property rights entirely for reasons of public policy.  As you work through the materials in this section, think about whether these reasons justify transferring rights from the A’s to the B’s.  Is the case for this type of transfer stronger or weaker than the operation of eminent domain and adverse possession, which also completely divest owners of their interests in land.


Every American jurisdiction has a “recording act”:  a statute that defines the rights given to the two parties who purportedly received the conflicting rights to the same parcel of land (A and B in the notation we are using).  The following discussion lays out the way these statutes operate.  Take time to become comfortable with these concepts, which you will need to understand the cases and problems that follow.

Some Vocabulary

Race refers to which of the parties was the first to record the documents that evidence the transactions in question. The first to record properly “wins the race.”

Notice refers to whether the party whose transaction was later in time (B) knew of, or should have known of, the earlier transaction.  If B in fact knew of the O(A transaction at the time of the O(B transaction, we say that B had actual notice.  More frequently, however, cases turn on whether B had constructive knowledge, that is, whether circumstances are such that we think B should have known of the O(A transaction.  Most jurisdictions treat B as having constructive knowledge of any transaction that is properly recorded at the time of the O(B deal.  This is known as record notice.  Courts also will find that B has constructive notice of the O(A transaction if there are facts known to B or available from the recording system that would cause a reasonable person to do further investigation about possible conflicting claims to the land.  This is known as inquiry notice.

The subsequent party, B, is called bona fide purchaser or BFP if she:

1) paid value for the property rights in question; and 

2) had no actual or constructive knowledge of any earlier conflicting transaction 


at the time she purchased.

The meaning of value in this context varies from state to state.  Some states just require more than nominal consideration, but others require a “substantial” amount or an amount that is “not grossly inadequate.”  In researching this issue, you would need to check both the specific statutory language and the caselaw in the relevant jurisdiction.

Finally, when laying out recording act problems, we will indicate that a party has recorded a transaction by using the shorthand phrases A records and B records.   These indicate respectively that A has recorded the documents evidencing the O(A transaction and that B has recorded the documents evidencing the O(B transaction.  Thus, the notation




O(A




O(B




B records




A records

means that first O granted the rights in question to A, then O granted the rights to B, then B recorded the documents from the O(B transaction, then A recorded the documents from the O(A transaction.

Types of Recording Acts


There are three types of recording statutes: (1) Race; (2) Notice; and (3) Race-Notice.  When doing recording act problems, we will refer to states by the type of statute they have.  Thus, North Carolina is a race jurisdiction, Florida is a notice jurisdiction, and California is a race-notice jurisdiction. 
Race:  In race jurisdictions, disputes over title are resolved by race alone.  The first party to properly record her transaction gets the property rights in question.  The later grantee will win if she records before the earlier grantee.  

Notice:  In notice jurisdictions, disputes are decided by notice alone.  The subsequent grantee will win if she is a bona fide purchaser, that is, if she paid value for the property and had no notice of the earlier grant at the time she purchased.

Race-Notice:  In a race-notice jurisdiction, a subsequent purchaser only gets the property rights in question if she both records first and is a bona fide purchaser.  In other words, she has to both win the race and have no notice.

Application of the Recording Acts

Typical Problems


Listed below are four common sequences of events and a chart indicating who prevails in each situation under each type of recording act.  See if you can articulate why A or B wins in each instance.


Situation 1: O(A, O(B (BFP), B records, A records


Situation 2: O(A, A records, O(B, B records


Situation 3: O(A, O(B (not BFP), B records, A records


Situation 4: O(A, O(B (BFP), A records, B records





Race

Notice

Race-Notice
Situation 1


 B

  B


B

Situation 2


 A

  A


A

Situation 3


 B

  A


A

Situation 4


 A

  B


A

Notice Jurisdiction: Later Purchasers

As noted above, in a notice jurisdiction, subsequent purchasers don’t have to record their grants to succeed against earlier unrecorded grants.  However, if they do not record, they are vulnerable themselves to claims by even later purchasers:

O(A

O(B (BFP)  

B wins v. A, since B is a subsequent BFP

A records

A(C (BFP)  

C wins v. B, since C  is a subsequent BFP

C has no record notice of B’s transaction, since the O(B grant is not recorded

Shelter Rule

Rule:  A subsequent purchaser (even if not a BFP) from a person who “wins” under the recording act stands in the shoes of the “winner” in an action against the prior “loser.”

Exception:  Does not apply if the subsequent purchaser is also the original grantor.

Purpose:  Safeguards the title of those persons the act protects; even if adverse publicity subsequent to purchase makes all potential purchasers aware of the conflicting claims on the title, the protected person can still sell the property.

Example:  Shelter Rule in a Notice Jurisdiction 


O(A


O(B(BFP)


As a subsequent BFP, B would win against A


A records

B(C (w record notice of O(A grant)


Even though C has notice of the O( A transaction, C wins against A

C stands in shoes of B, who had already “won” against A
Example:  Shelter Rule in a Race-Notice Jurisdiction

 
O(A


O(B(BFP)


A records 

A wins against B; although B is a BFP, B did not win the race by recording first.  


A(C (BFP)


B records


C records. 


Even though B wins the race against C by recording first, C wins against B

C stands in the shoes of A, who had already won against B
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DISCUSSION QUESTION
119.  Be prepared to expain what you would do to search the title in a jurisdiction with a grantor-grantee indexing system where the seller’s last name was Carroll.  Be prepared to go through the basic scenarios on S125 and explain the result in each type of jurisdiction.
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OVERVIEW OF PROMISSORY SERVITUDES 

I.  TYPICAL SCENARIO

A.
Landholder makes promise to another:  "I will trim my cherry tree to provide you with a better view."  Assuming the requisite formalities for a contract are met, these promises are always enforceable as contracts between the original parties.

B.
One or both of the landholders sells their property.  Can the buyer of the house with the view enforce the promise made to his predecessor?  Can the buyer of the house with the tree be made to comply with her predecessor’s promise?

C.
The terms "Equitable Servitude" and "Real Covenant" are legal conclusions that the promises are enforceable by and against subsequent purchasers.  An agreement that is enforceable this way is said to "run with the land."

II.  IMPORTANT DISTINCTIONS


A.
Real Covenants v. Equitable Servitudes



1.
Real Covenants




a.
Enforceable at Law (damages)




b.
Elements





i) intent to bind successors





ii) privity





iii) touch & concern the land




c.
Notice 





i) technically not an element of a real covenant





ii) real covenants are interests in land governed by recording statutes, so notice will affect their enforceability in all states except those with pure Race recording acts. 



2.
Equitable Servitudes




a.
Enforceable at Equity (injunctions)




b.
elements





i) intent to bind successors





ii) notice





iii) touch and concern the land


B.
Defeasible Fees v. Promissory Servitudes



1.
remedy for violation of condition?




a.
defeasible fees:  forfeit ownership




b.
promissory servitudes:  injunction or damages



2.
who can enforce?




a.
defeasible fees: owner of future interest




b.
promissory servitudes:  promisees and their successors


C.
Easements v. Promissory Servitudes



1.
easements require deed formalities; others do not



2.
depends on type of duty created




a.
right of way: easement




b.
owner required to do affirmative act (fix fence; paint house):  real covenant or equitable servitude




c.
owner required not to do something: could be either





i) if general requirement not to interfere in any way with access to view or light: probably negative easement





ii) if specific requirement not to do something (e.g., no building second story):  real covenant or eq. serv.


D.
Terminology Variations

1.
The terminology here basically is from the first Restatement of Property.  Not all jurisdictions employ the same terms.  Use the terms presented here on exam, but be aware that your jurisdiction may vary.

2.
The proposed new Restatement would eliminate the distinctions between equitable servitudes and real covenants and eliminate the privity requirements.  To the best of my knowledge, no jurisdiction yet follows this scheme  completely.  

III.
CHECKLIST FOR REAL COVENANT/EQUITABLE SERVITUDE PROBLEMS


A.
Identify the Promise to be Enforced



1.
Express



2.
Implied:  Courts may imply that a developer implicitly promises the people who purchase from him that he will put the same restrictions on other lots in the development that he exacts from them.  Courts are more likely to imply these promises if they believe the builder set up the development under a common plan or scheme.


B.
Determine Whether Burden or Benefit (or Both) Must Run 



1.
We refer to the duty created by the promise as the "burden" and the rights created by the promise as the "benefit."  Thus, if I promise that I and my successors will maintain a fence between my lot and yours, my lot is the "burdened" property; yours is the "benefited" property.



2.
For my promise to be enforceable against my successors, the "burden" has to run with the land.  That is, my promise has to meet the elements either of an equitable servitude or real covenant with reference to my land and my successors.



3.
In order for my promise to be enforced by your successors, the "benefit" has to run with the land.  That is, my promise has to meet the elements of a real covenant or equitable servitude with reference to your land and your successors.



4.
In order for your successors to enforce my promise against my successors, both the burden and benefit must run with the land.



5.
Additional complication: in some jurisdictions, the burden will not run with the land if the benefit is in gross (accrues to an individual rather than a parcel of land.)  In other words, if you agree to have any construction on your property done by me, so that the benefit is me personally and not my property, some jurisdictions will not bind your successors, even if all other elements are met.


C.
Intent to Bind Successors



1.
look to all circumstances surrounding




a.
often explicit language 




b.
focus on promise that started



2.
courts will infer from common plan or scheme


D.
Privity: sufficient legal connection 



1.
Horizontal: privity between original parties to promise




a.
required for real covenant ...





i) some jurisdictions: required for burden or benefit to run





ii) some jurisdictions:  only for burden





iii) some jurisdictions: no horizontal requirement




b.
definition: sufficiently close relationship between original promisor 





and original promisee:





i) must be some legal relationship besides the servitude at issue





ii) all jurisdictions accept:






A) landlord-tenant 






B) prior mutual interest in same land (e.g. easement)





iii) most jurisdictions accept grantor-grantee (so can do straw deal)



2.
Vertical Privity




a.
Relationship betw. original party to transaction and her successor




b.
Usually means have to have same estate





i) i.e. fee simple ( fee simple





ii) term of years (till 1995) ( term of years (till 1995)





iii) grantor-grantee generally ok





iv) tenant-assignee ok




c.
Some jurisdictions:  any legal successor


E.
Notice of the Promise



1.
Actual (Original Promisor Always Has)



2.
Constructive




a.
Record: recorded interest in deed or separately




b.
Inquiry





i) from physical inspection or records





ii) uniform appearance in neighborhood can be enough


F.
Touch & Concern



1.
metaphor to address question:  is the promise sufficiently connected with the physical property (as opposed to the people who own it) so that it makes sense to involve subsequent owners.



2.
traditionally




a.
doing/refraining from doing physical thing to land meets test 




b.
less physical contact w land, the less likely it is to touch & concern



3.
Bigelow-Clark test: if promisor’s legal interest as owner rendered less valuable: burden touches and concerns; if promisee’s legal interest as owner is rendered more valuable: benefit touches and concerns (adopted by # of modern courts).



4.
Common Examples




a.
covenant to pay money questionable traditionally 





i) insurance: cases split






A) some run






B) some run only if must invest proceeds in rebuilding 





ii) payment of taxes: trend toward touch & concern





iii) payment of  rent always touches & concerns




b.
restrictions on biz activity: 





i) generally touch & concern





ii) if refers to person rather than use of land may not

IV.
TERMINATION OF PROMISSORY SERVITUDES


A.
time intended for termination in promise (so long as the tree is alive...)


B.
merger of burden & benefit in one person 


C.
release between current holders of benefit & burden (remember to record!!)


D.
rescission: original parties can rescind 


E.
can abandon: intent shown by conduct (owner builds wall in front of own view)


F.
estoppel 


G.
no injunction if changed conditions make it impossible to secure the intended benefits of the original promise 


H.
time limit statutes: some states cut off after some period of time.


I.
Courts may refuse to enforce because of public policy:



1.
racial exclusionary covenants



2.
NY case:  public policy favoring group homes for people with mental disabilities trumps servitude requiring single family use

V.
HISTORICAL DEVELOPMENT OF SERVITUDES:  PART I

A.  At English common law, agreements regarding land were only enforceable as real covenants.  For a real covenant to bind subsequent owners of the properties in question, the parties to the original contract had to intend that it run, the contract needed to touch and concern the land, and there had to be privity both between the original parties (horizontal) and between those parties and the current residents or owners (vertical).  

Because horizontal privity was limited to landlord-tenant relationships and the dominant and servient tenements to an easement, relatively few of these restrictions were enforced.  In other words, if a landlord wanted to bind people who took over his tenant’s leasehold, he could.  If the dominant tenement holder wanted to enforce requirements related to his easement on all holders of the servient tenement, he could.  But if a landowner wanted to divide his parcel and limit the activities of the purchaser of one portion of the lot, he could not make those limits binding on subsequent owners.

B.  Perhaps because there were lots of good reasons to allow the person dividing his parcel to create binding agreements, courts developed two ways to broaden the traditional limits on the enforceability of real covenants.  First, in many jurisdictions in the United States, the definition of horizontal privity was expanded to include the grantor-grantee relationship.  This allowed more contracts involving land to bind successors.  

Second, the English courts of equity invented the Equitable Servitude.  This device allowed the courts to enforce these contracts in equity by granting injunctions where the parties to the original contract intended that it run, the contract touched and concerned the land, and the burdened party had notice of the restriction.  The elimination of the privity requirements meant that not only could grantors create contracts that run with the land of their grantees, but for the first time neighbors whose property had no legal relationship could create contracts that ran with the land.

DISCUSSION QUESTIONS
120.  What is the disputed issue in Runyon regarding the “intent to run” element?  Does the court resolve it satisfactorily?  What evidence can you find in Davidson Brothers regarding “intent to run”?

121.  What is the disputed issue in Runyon regarding notice?  Does the court resolve it satisfactorily?  What evidence can you find in Davidson Brothers regarding notice?

122.  How is the horizontal privity requirement met in Runyon? Why is the vertical privity requirement met with regard to Williams and not as to the Runyons?  If you were the lawyer for Mrs. Gaskins and you wanted the Runyons to be ble to enforce the provision, what could you have done?  What evidence can you find in Davidson Brothers regarding the existence of horizontal and vertical privity?  

123. The comment to the Restatement (quoted on P895) says the requirement of horizontal privity “can easily be circumvented with a conveyance to a strawperson….”  What does this mean? Why is it significant?

124.  What might be the purpose of having a “touch and concern” requirement?  As the materials indicate, some jurisdictions adhere to a traditional and fairly literal version of the test.  Some jurisdictions use a more economic approach (the so-called Bigelow-Clark test described in the concurrence in Davidson Brothers at P900). Some have shifted to a more open-ended reasonableness test.  What kinds of covenants might fail the Bigelow-Clark test?  What are the strengths and weaknesses of the three approaches? Which eems to be employed in Runyon? 
125.  What competing policy considerations are raised by the dispute in Davidson Brothers? Which outcome do you think was best, the one proposed by the concurrence, the one reached in the lower court on remand, or something else?
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HISTORICAL DEVELOPMENT OF SERVITUDES:  PART II

The evolution of the modern subdivision in the US led to further development of these doctrines.  As early as the middle of the 19th Century, American entrepreneurs were dividing up large parcels of land and selling the resulting smaller parcels for residential use.  A humorous example of one of these early subdivisions is described in Charles Dickens’s novel, Martin Chuzzlewit.  


In any event, these subdivisions raised new issues.  The law of real covenants and equitable servitudes is based on express promises made between the landowners.  In the subdivisions, it was common for the seller to exact promises from the buyers, but less common for him to give explicit promises back.  Because the later purchasers succeed to the interests of the developer, they can enforce the promises made by the earlier buyers.  However, the earlier buyers could not enforce against the later ones because their lot was not one of the ones that was the recipient of the promise at the time it was made.  For example, suppose there were four lots sold, each with a promise made to the developer:


Buyer of Lot 1 promises to developer (who owns Lots 2-4)


Buyer of Lot 2 promises to developer (who still owns Lots 3-4)


Buyer of Lot 3 promises to developer (who still owns Lot 4)


Buyer of Lot 4 promises to developer (who now owns nothing)

If #1 violates his promise, #2-#4, the successors to the promisee, can enforce.  But if #3 violates her promise, only #4 can enforce, because #3 only made her promise to the owner of #4.


Because of this system’s apparent unfairness to the earlier purchasers, courts developed a couple of legal theories to allow the earlier purchasers to enforce against the later ones.  The theory argued in Schovee (and applied in the Sanborn case referenced in Note 4 on P915) is that the developer implicitly promises the earlier purchasers that he will place identical restrictions on the lots sold later.  Thus, the earlier purchasers can sue to enforce these implied promises.  These are what Schovee and Sanborn call “reciprocal negative easements,” although for our purposes, they should more accurately be called implied equitable servitudes. Plaintiffs claiming under this theory must show that the development was sold by a common owner with a common scheme in mind for the whole development.  In other words, in order for the court to imply a promise, it has to believe that the developer intended to create a relatively uniform subdivision where all the lots were similarly restricted.


The major theoretical drawback to this theory is that it binds subsequent purchasers to an unwritten promise regarding the use of land.  Many jurisdictions were uncomfortable with this evasion of the statute of frauds, and so they developed an alternative theory.  This theory is that the earlier purchasers are the intended beneficiaries of the promises made from the later purchasers to the developer, and as intended beneficiaries, they can sue to enforce the contract.  This “third-party beneficiary approach” also requires a common scheme.  There would be no reason to view the buyers as beneficiaries of each others’ promises in absence of a uniform scheme.  The theory, however, will not work in Schovee where there were no later purchasers or in a case like Sanborn where the later purchasers made no promises.  Without an express promise from a later purchaser to enforce, the earlier purchasers have nothing to hang their hats on.
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DISCUSSION QUESTIONS
126.  The dissent in Schovee lays out arguments about why Lots 6 and 7 should have been considered part of the common scheme.  What are the strongest arguments you see that  the buyers of the other lots might have had some notice that this was not the case?

127.  What are the competing policy considerations courts are attempting to balance in these common scheme cases? In light of these considerations, who should win in Schovee?
128.  In light of the policy considerations identified in DQ127, what is the significance of the following distinctions?

(a) Whether it is the original developer or a third party that wants to use the lot in question in a way that violates the restrictions on the other lots (see Note 1 on P914).

(b) Whether the unburdened lot was purchased before or after the plat was filed and/or the other purchasers agreed o the restrictions in question (see Note 3 on P915).

(c) Where a court determining whether a later purchaser has inquiry notice of the scheme from the appearance of the subdivision is addressing a “residence-only” restriction or a “no pets” restriction (see Note 4 on P915)
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HISTORICAL DEVELOPMENT OF SERVITUDES:  PART III

The continued evolution of servitudes followed from the further development of the idea of the subdivision.  Owners of adjacent properties became aware of the advantages of pooling their resources to acquire common recreational facilities, common maintenance services, etc.  They created homeowners’ associations to collect money from the property owners and act as the owners’ agent in acquiring and maintaining the common areas and services.  

For these associations to be effective, they had to be able to enforce restrictions on and collect money from subsequent purchasers of the lots governed by the association.  Arguably, however, they might have trouble under traditional servitudes law.  For one thing, promises to pay money traditionally didn’t run with the land.  For another, the association was a corporation that owned no land, so it technically was not in privity with anyone.  A pivotal decision in moving the law of servitudes forward was the N.Y. Court of Appeals decision in Neponsit, the key points of which are described on P896 and P903.  Neponsit, by viewing the vertical privity and touch and concern requirements expansively, allowed the associations to perform their allotted functions within the traditional framework.  Today, statutes in most jurisdictions permit homeowners’ associations to carry on their functions without having to demonstrate vertical privity or touch & concern in every individual case.
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NAHRSTEDT v. LAKESIDE VILLAGE CONDOMINIUM ASS’N

878 P.2d 1275 (Cal. 1994)

ARABIAN, J., Dissenting
“There are two means of refuge from the misery of life: music and cats.” –  Albert Schweitzer.
    
I respectfully dissent. While technical merit may commend the majority’s analysis,
 its application to the facts presented reflects a narrow, indeed chary, view of the law that eschews the human spirit in favor of arbitrary efficiency. In my view, the resolution of this case well illustrates the conventional wisdom, and fundamental truth, of the Spanish proverb, “It is better to be a mouse in a cat’s mouth than a man in a lawyer’s hands.” 

    
… I find the provision known as the “pet restriction” contained in the covenants, conditions, and restrictions (CC&R’s) governing the Lakeside Village project patently arbitrary and unreasonable within the meaning of Civil Code section 1354. Beyond dispute, human beings have long enjoyed an abiding and cherished association with their household animals. Given the substantial benefits derived from pet ownership, the undue burden on the use of property imposed on condominium owners who can maintain pets within the confines of their units without creating a nuisance or disturbing the quiet enjoyment of others substantially outweighs whatever meager utility the restriction may serve in the abstract. It certainly does not promote “health, happiness [or] peace of mind” commensurate with its tariff on the quality of life for those who value the companionship of animals. Worse, it contributes to the fraying of our social fabric.
  …

   
… [P]laintiff challenges this restriction to the extent it precludes not only her but anyone else living in Lakeside Village from enjoying the substantial pleasures of pet ownership while affording no discernible benefit to other unit owners if the animals are maintained without any detriment to the latter’s quiet enjoyment of their own space and the common areas. In essence, she avers that when pets are kept out of sight, do not make noise, do not generate odors, and do not otherwise create a nuisance, reasonable expectations as to the quality of life within the condominium project are not impaired. At the same time, taking into consideration the well‑established and long‑standing historical and cultural relationship between human beings and their pets and the value they impart, enforcement of the restriction significantly and unduly burdens the use of land for those deprived of their companionship. Considered from this perspective, I find plaintiff’s complaint states a cause of action for declaratory relief. 

THE BURDEN.  Under the majority’s construction of Civil Code section 1354, the pet restriction is unreasonable, and hence unenforceable, if the “burdens [imposed] on the affected land ... are so disproportionate to the restriction’s beneficial effects that the restriction should not be enforced.” What, then, is the burden at issue here?  Both recorded and unrecorded history bear witness to the domestication of animals as household pets.
 Throughout the ages, dogs and cats have provided human beings with a variety of services in addition to their companionship—shepherding flocks, guarding life and property, hunting game, ridding the house and barn of vermin. Of course, the modern classic example is the assist dog, which facilitates a sense of independence and security for disabled persons by enabling them to navigate their environment, alerting them to important sounds, and bringing the world within their reach.
 Emotionally, they allow a connection full of sensation and delicacy of feeling. 

   
Throughout the ages, art and literature, as well as mythology, depict humans in all walks of life and social strata with cats and dogs, illustrating their widespread acceptance in everyday life.
  Some religions have even incorporated them into their worship.
  Dogs and cats are also admired for the purity of their character traits.
  Closer to home, our own culture is populated with examples of the well‑established place pets have found in our hearts and homes.
 

   
In addition to these historical and cultural references, the value of pets in daily life is a matter of common knowledge and understanding as well as extensive documentation. People of all ages, but particularly the elderly and the young, enjoy their companionship. Those who suffer from serious disease or injury and are confined to their home or bed experience a therapeutic, even spiritual, benefit from their presence.  Animals provide comfort at the death of a family member or dear friend, and for the lonely can offer a reason for living when life seems to have lost its meaning.  In recognition of these benefits, both Congress and the state Legislature have expressly guaranteed that elderly and handicapped persons living in public‑assistance housing cannot be deprived of their pets. Not only have children and animals always been natural companions, children learn responsibility and discipline from pet ownership while developing an important sense of kindness and protection for animals.  Single adults may find certain pets can afford a feeling of security. Families benefit from the experience of sharing that having a pet encourages. While pet ownership may not be a fundamental right as such, unquestionably it is an integral aspect of our daily existence, which cannot be lightly dismissed and should not suffer unwarranted intrusion into its circle of privacy.  

THE BENEFIT.  What is gained from an uncompromising prohibition against pets that are confined to an owner’s unit and create no noise, odor, or nuisance?

   
To the extent such animals are not seen, heard, or smelled any more than if they were not kept in the first place, there is no corresponding or concomitant benefit. Pets that remain within the four corners of their owners’ condominium space can have no deleterious or offensive effect on the project’s common areas or any neighboring unit.  Certainly, if other owners and residents are totally unaware of their presence, prohibiting pets does not in any respect foster the “health, happiness [or] peace of mind” of anyone except the homeowners association’s board of directors, who are thereby able to promote a form of sophisticated bigotry. In light of the substantial and disproportionate burden imposed for those who must forego virtually any and all association with pets, this lack of benefit renders a categorical ban unreasonable under Civil Code section 1354.

The proffered justification is all the more spurious when measured against the terms of the pet restriction itself, which contains an exception for domestic fish and birds. A squawking bird can readily create the very kind of disturbance supposedly prevented by banning other types of pets. At the same time, many animals prohibited by the restriction, such as hamsters and the like, turtles, and small reptiles, make no sound whatsoever. Disposal of bird droppings in common trash areas poses as much of a health concern as cat litter or rabbit pellets, which likewise can be handled in a manner that avoids potential problems. Birds are also known to carry disease and provoke allergies. Neither is maintaining fish without possible risk of interfering with the quiet enjoyment of condominium neighbors. Aquarium water must be changed and disposed of in the common drainage system. Leakage from a fish tank could cause serious water damage to the owner’s unit, those below, and common areas. Defendants and the majority purport such solicitude for the “health, sanitation and noise concerns” of other unit owners, but fail to explain how the possession of pets, such as plaintiff’s cats, under the circumstances alleged in her complaint, jeopardizes that goal any more than the fish and birds expressly allowed by the pet restriction. This inconsistency underscores its unreasonableness and discriminatory impact.

THE MAJORITY’S BURDEN/BENEFIT ANALYSIS.   From the statement of the facts through the conclusion, the majority’s analysis gives scant acknowledgment to any of the foregoing considerations but simply takes refuge behind the “presumption of validity” now accorded all CC&R’s irrespective of subject matter. They never objectively scrutinize defendants’ blandishments of protecting “health and happiness” or realistically assess the substantial impact on affected unit owners and their use of their property. As this court has often recognized, “deference is not abdication.” People v. McDonald, 37 Cal.3d 351, 377 (1984) Regardless of how limited an inquiry is permitted under applicable law, it must nevertheless be made.    Here, such inquiry should start with an evaluation of the interest that will suffer upon enforcement of the pet restriction. In determining the “burden on the use of land,” due recognition must be given to the fact that this particular “use” transcends the impersonal and mundane matters typically regulated by condominium CC&R’s, such as whether someone can place a doormat in the hallway or hang a towel on the patio rail or have food in the pool area, and reaches the very quality of life of hundreds of owners and residents. Nonetheless, the majority accept uncritically the proffered justification of preserving “health and happiness” and essentially consider only one criterion to determine enforceability: was the restriction recorded in the original declaration? If so, it is “presumptively valid,” unless in violation of public policy. Given the application of the law to the facts alleged and by an inversion of relative interests, it is difficult to hypothesize any CC&R’s that would not pass muster. Such sanctity has not been afforded any writing save the commandments delivered to Moses on Mount Sinai, and they were set in stone, not upon worthless paper.  

Moreover, unlike most conduct controlled by CC&R’s, the activity at issue here is strictly confined to the owner’s interior space; it does not in any manner invade other units or the common areas. Owning a home of one’s own has always epitomized the American dream. More than simply embodying the notion of having “one’s castle,” it represents the sense of freedom and self‑determination emblematic of our national character. Granted, those who live in multi‑unit developments cannot exercise this freedom to the same extent possible on a large estate. But owning pets that do not disturb the quiet enjoyment of others does not reasonably come within this compromise. Nevertheless, with no demonstrated or discernible benefit, the majority arbitrarily sacrifice the dream to the tyranny of the “commonality.”

CONCLUSION.  Our true task in this turmoil is to strike a balance between the governing rights accorded a condominium association and the individual freedom of its members. … [T]he majority’s failure to consider the real burden imposed by the pet restriction unfortunately belittles and trivializes the interest at stake here. Pet ownership substantially enhances the quality of life for those who desire it. When others are not only undisturbed by, but completely unaware of, the presence of pets being enjoyed by their neighbors, the balance of benefit and burden is rendered disproportionate and unreasonable, rebutting any presumption of validity. Their view, shorn of grace and guiding philosophy, is devoid of the humanity that must temper the interpretation and application of all laws, for in a civilized society that is the source of  their authority. As judicial architects of the rules of life, we better serve when we construct halls of harmony rather than walls of wrath.  I would affirm the judgment of the Court of Appeal.  

SELECTED FLORIDA STATUTES REGARDING CONDOMINIUMS

718.113(4) Display of flag.  Any unit owner may display one portable, removable United States flag in a respectful way regardless of any declaration rules or requirements dealing with flags or decorations.

718.123(1) Right of owners to peaceably assemble.  All common elements, common areas, and recreational facilities serving any condominium shall be available to unit owners in the condominium or condominiums served thereby and their invited guests for the use intended for such common elements, common areas, and recreational facilities….   The entity or entities responsible for the operation of the common elements, common areas, and recreational facilities may adopt reasonable rules and regulations pertaining to the use of such common elements, common areas, and recreational facilities.  No entity or entities shall unreasonaby restrict any unit owner's right to peaceably assemble or right to invite public officers or candidates for public office to appear and speak in common elements, common areas, and recreational facilities.

718.1232. Cable television service;  resident's right to access without extra charge.   No resident of any condominium dwelling unit, whether tenant or owner, shall be denied access to any available franchised or licensed cable television service, nor shall such resident or cable television service be required to pay anything of value in order to obtain or provide such service except those charges normally paid for like services by residents of, or providers of such services to, single-family homes within the same franchised or licensed area and except for installation charges as such charges may be agreed to between such resident and the provider of such services.

( ( ( ( ( ( ( ( (
DISCUSSION QUESTIONS
129.  California legislation requires that courts enforce covenants in the declarations of homeowners’ associations “unless unreasonable.”  How did the Court of Appeals in Nahrstedt interpret that command?  Why did the California Supreme Court reject the lower court’s interpretation?

130.  What arguments does Nahrstedt provide for giving homeowners’ associations wide latitude to do as they please? What counter-arguments do you see?

131.  Nahrstedt seems to distinguish between covenants found in the initial documents setting up the homeowners’ association and those created in by-laws passed later by the owners.  Why should these types of regulations be treated differently?

132.  Nahrstedt identifies three types of situations in which covenants will be seen as unreasonable (see P920).  Fo each of the three, can you identify at least one possible covenant that the court might have in mind? 

133.  Justice Arabian suggests that associations should not be able to regulate activities that are “strictly confined to the owner’s interior space” if they do “not in any manner invade other units or the common areas.”  What are the strengths and weakness of this test?

134.  Consider how the following covenants would fare under the test adopted by the Nahrstedt majority and the test proposed by Justice Arabian.  What other considerations not explicitly raised by either side in Nahrstedt are suggested by these examples?

(a) No basketball hoops


(b) No satellite dishes


(c) No exterior decorations (e.g., flags and holiday displays)


(d) No animal products


(e) No smoking


(f) No cohabiting unmarried couples

135. Who is in a better position to decide which validly adopted covenants are impermissible: courts or the legislature?
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REVIEW PROBLEMS
(7F) Discuss whether there is a “common scheme” in the following scenario:  

Gavin, a developer, influenced by recent anti-tobacco advertising, decided to create a tobacco-free housing development. He purchased a large parcel of land, subdivided it into 75 two-acre lots, and built houses on each.  He called the development “Fresh Air Estates” and placed a sign with the name of the development and a very large no smoking symbol over the gates at the main entrance to the development.  In the deeds to the first twenty lots he sold, Gavin included covenants stating that, “All present and future residents must refrain from using tobacco products on the premises.”  

Tired of selling real estate, Gavin then sold all but one of the remaining lots to Lindsay, another developer, without any restrictions. Lindsay sold the rest of the houses in Fresh Air Estates, but did not include the anti-tobacco covenant in the later deeds. Shortly afterward, Gavin died.  In his will, he left the one lot he still owned in Fresh Air Estates “to my friend Mat and his heirs so long as tobacco is never used on the premises.”

(7G) Martha Madison owns a home on the side of a large hill on Mercer Island, just east of Seattle.  Her property enjoys a fine view of Mt. Rainier to the southeast.  Until recently, the lot to the southeast (below her on the hillside) belonged to John Jefferson.  In 2002, the top of a large bing cherry tree on Jefferson’s lot began to interfere with Madison’s view of the mountain.  After some discussion, Madison and Jefferson entered into the following agreement:

John Jefferson, on behalf of himself and his successors at 7415 89th Ave. SE, Mercer Island, Washington, agrees to trim the cherry tree on the northwestern corner of the property to the height of the ridge that lies northwest of the property line with 8920 SE 74 St., Mercer Island, Washington.  In return, Martha Madison, owner of 8920 SE 74 St., agrees to pay the sum of $350.

Neither party recorded the agreement.  Jefferson trimmed the tree as promised in August 2002 and again in August 2004.  

In May, 2005, Jefferson sold the property to Will Washington.  At the time of the transaction, Washington asked about the flat top on the cherry tree.  Jefferson told him that he had trimmed it as a “favor for my uphill neighbor” and that Washington “shouldn’t worry about it.”  

By last August, the tree had grown enough to begin to impinge on Madison’s view again.  She asked Washington to trim the tree.  When he refused, she showed him her agreement with Jefferson, but he truthfully told her he had neither seen nor heard of it before.  Madison is worried that when the tree starts growing again next spring, it will cut the view off completely.

(1) Can Madison get damages from Washington for the loss of property value that will occur if she loses her view?

(2) Can Madison get a court order requiring Washington to trim the tree?

5 In many jurisdictions, particularly large metropolitan areas, wills may be recorded in offices other than the registry of deeds, such as the probate or surrogates courts. Further, federal tax liens are generally recorded in the regional office of the district directors of the Internal Revenue Service. A complete title search must include an examination of these records.


� The majority invest substantial interpretive significance regarding the enforceability of condominium restrictions in the replacement of “where reasonable” in Civil Code former section 1355 with “unless unreasonable” in Civil Code section 1354.  Other than the statutory language itself, however, they cite no evidence the Legislature considered this a “material alteration” or intended a “marked change” in the statute's interpretation. Although I fail to see other than a semantical distinction carrying little import as to legislative intent, I find the pet restriction at issue here unenforceable under either standard.


� The majority imply that if enough owners find the restriction too oppressive, they can act collectively to alter or rescind it. However, realistically speaking, implementing this alternative would only serve to exacerbate the divisiveness rampant in our society and to which the majority decision itself contributes.


� Archeologists in Israel found some of the earliest evidence of a domesticated animal when they unearthed the 12,000�year�old skeleton of a woman who was buried with her hand resting on the body of her dog. Romans warned intruders “Cave canem” to alert them to the presence of canine protectors.  Cats were known to be household pets in Egypt 5,000 years ago and often mummified and entombed with their owners. According to the English Nuns Rule in 1205, “Ye shall not possess any beast, my dear sisters, except only a cat.” 


� Although it is possible only to estimate the total, well in excess of 10,000 individuals avail themselves of the benefits of guide, alert, and service dogs in California alone.  State law guarantees them the right to live with their animals free from discrimination on that basis.  Thus, to the extent the pet restriction contains no exception for assist dogs, it clearly violates public policy. At oral argument, counsel for the association allowed that an individual who required assistance of this kind could seek a waiver of the pet restriction, although he in no manner assured that the association's board would necessarily accede . . . . In any event, this “concession” only serves to prove the point of discriminatory impact: disabled persons who have dogs to assist them in normalizing their daily lives do not have the equal access to housing guaranteed under state law if they must go, hat in hand as an Oliver Twist supplicant, to request an association board's “permission” to live as normal a life as they are capable of with canine assistance.


� For example, poetry runs the gamut from the doggerel of Ogden Nash to T.S. Eliot's “Old Possum's Book of Practical Cats.”


� Eastern religions often depict dogs as gods or temple guards.  Ancient Egyptians considered the cat sacred, and their religion included the cat goddess Bastet. 


� For example, the Odyssey chronicles the faithfulness of Odysseus's dog... . In 1601, when the Earl of Southampton was being held in the Tower of London, his cat is reputed to have located his master's cell and climbed down the chimney to join him during his imprisonment. And military annals document the wartime bravery and courage of dogs in the K�9 Corps.


� The President and his family often set a national example in this regard. Chelsea Clinton's cat “Socks” is only the latest in a long line of White House pets, including Franklin Roosevelt's “Fala” and the Bushes' “Millie.”


� On a related point, the association rules and regulations already contain a procedure for dealing with problems arising from bird and fish ownership. There appears no reason it could not be utilized to deal with similar concerns about other types of pets such as plaintiff’s cats.
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