Religion & Antidiscrimination Law

Week VIII:  Defining Religion/Religious Belief 
(A) “Because of Religion”
1.  Sincere Religious Belief

ADVANCE DISCUSSION QUESTIONS: SINCERE RELIGIOUS BELIEF

40.  Brown and the Smith dissent rely on a definition of religion from Yoder v. Wisconsin.  What are the strengths and weaknesses of the test?  What are the pros and cons of using the Yoder test (designed to evaluate Free Exercise claims) in the context of Title VII claims?  Is the Fifth Circuit test cited in Brown a better option?
41.  The opinions in Brown and Knepp and the dissent in Smith all conclude that the claims in those cases do not involve genuine religious beliefs.  Is the analysis in these opinions convincing?  Is there any language in these opinions you found especially troublesome? Is there additional evidence that you’d have liked to have seen in these cases in order to be certain of the outcomes?   Does the majority in Smith adequately address the dissent’s concerns?  
(  (  (  (  (
Brown v. Pena
441 F.Supp. 1382 (S.D..Fla. 1977)

JAMES LAWRENCE KING, District Judge.  This cause came on for consideration upon the plaintiff’s motion to proceed upon appeal in forma pauperis. The court, having considered the record and being fully advised in the premises, finds and concludes that the motion should be denied. The court declines to provide a certificate that the appeal is taken in good faith.


The plaintiff brought suit against the Director of the Equal Employment Opportunity Commission as a result of the dismissal of two employment discrimination charges filed with the Miami District Office. The charges claimed that the plaintiff had been discriminated against because of his religion. An E.E.O.C. affidavit executed by the plaintiff and filed with this court as an exhibit reveals that the charges were based upon the plaintiff’s “personal religious creed” that “Kozy Kitten People/Cat Food ... is contributing significantly to (his) state of well being ... (and therefore) to (his) overall work performance” by increasing his energy. These charges were dismissed by the Miami District Office on July 14, 1976, as not falling under the jurisdiction of Title VII because plaintiff failed to establish a religious belief generally accepted as a religion. On August 19, 1976, plaintiff was informed that the General Counsel’s Office in Atlanta had also rejected his case for litigation. Plaintiff then filed this suit, which was dismissed without prejudice on March 10, 1977, for lack of subject matter jurisdiction pursuant to Califano v. Sanders, 430 U.S. 99, 97 S.Ct. 980, 51 L.Ed.2d 192 (1977). Subsequently, notice of appeal and this motion to proceed in forma pauperis were filed.


Proceedings in forma pauperis of this nature are governed by 28 U.S.C. §1915 and by Federal Rule of Appellate Procedure 24. An appeal in forma pauperis may not be taken unless the trial court certifies that said appeal is taken in good faith. Even considering the lenient standard of construction accorded pro se complaints, a motion to proceed in forma pauperis is not automatically granted in the Fifth Circuit. Strode v. Mississippi, 456 F.2d 1295 (5th Cir. 1972). According to 28 U.S.C. §1915(d) (1966), a case may be dismissed “if the allegation of poverty is untrue, or if (the court is) satisfied that the action is frivolous or malicious.” Indeed, it has been held that “dismissal of frivolous actions pursuant to 28 U.S.C. §1915(d) is appropriate to prevent abuses of the processes of the Court.” Serna v. O’Donnell, 70 F.R.D. 618, 621 (D.C.Mo.1976) (citation omitted).


The term frivolous, being at least arguably subjective, has been open to extensive interpretation. The Eighth Circuit, for example, has developed a substantiality test: whether there “exists substantiality as to such a claim, of justiciable basis and of impressing reality.” Carey v. Settle, 351 F.2d 483, 484-5 (8th Cir. 1965). This court has adopted previously a rational argument test employed by the Ninth Circuit: a complaint or appeal “is frivolous only if the applicant can make no rational argument on the law or facts in support of his claim for relief.” Dillingham v. Wainwright, 422 F.Supp. 259, 261 (S.D.Fla.1976), citing Blair v. California, 340 F.2d 741, 742 (9th Cir. 1965). Employing this standard, the court finds that the plaintiff’s appeal sub judice is frivolous.

In making this determination, the court must look through the record, in effect, to the merits of the plaintiff’s complaint, the core of which in this case is the claim of religious discrimination. Therefore, it must be determined ab initio whether plaintiff’s beliefs qualify for protection as a religion. The statutory definition is unenlightening: “(t)he term ‘religion’ includes all aspects of religious observance and practice, as well as belief...” 42 U.S.C. §2000e(j) (1974). Neither has the case law concerning the statute interpreted this definition with respect to an individual’s noninstitutionalized belief. Therefore, the court must look to the case law defining religion in other contexts and construe this statute by analogy.


The Supreme Court has characterized “a ‘religious’ belief or practice entitled to constitutional protection” as “not merely a matter of personal preference, but one of deep religious conviction, shared by an organized group, and intimately related to daily living.” Wisconsin v. Yoder, 406 U.S. 205, 215-6, 92 S.Ct. 1526, 1533, 32 L.Ed.2d 15 (1971) (exemption on religious grounds of the Amish from state compulsory education law). Similarly, that Court has construed the term “religious training and belief” as excluding a “ merely personal moral code” which is “in no way related to a Supreme Being.” United States v. Seeger, 380 U.S. 163, 173, 186, 85 S.Ct. 850, 858, 864, 13 L.Ed.2d 733 (1965) (exemption on religious grounds of conscientious objectors under the Universal Military Training and Service Act (50 U.S.C.App. §456(j) (1958))).  The Fifth Circuit has identified three major factors which enter into a determination of whether a belief is religious:

the “religious” nature of a belief depends on (1) whether the belief is based on a theory of “man’s nature or his place in the Universe,” (2) which is not merely a personal preference but has an institutional quality about it, and (3) which is sincere.

Brown v. Dade Christian Schools, Inc., 556 F.2d 310, 324 (5th Cir. 1977) (dissent) (citations omitted) (alleged exemption on religious grounds from desegregation laws). It is significant that throughout these carefully reasoned opinions runs the exclusion of unique personal moral preferences from the characterization of religious beliefs. Plaintiff’s “personal religious creed” concerning Kozy Kitten Cat Food can only be described as such a mere personal preference and, therefore, is beyond the parameters of the concept of religion as protected by the constitution or, by logical extension, by 42 U.S.C. s 2000e et seq.

Since plaintiff’s belief in pet food does not qualify legally as a religion, the Equal Employment Opportunity Commission acted correctly in declining to pursue his charges of employment discrimination on religious grounds. Even if the appellate court were to grant plaintiff’s appeal and find that this court did have subject matter jurisdiction, it would still be well within the E.E.O.C.’s discretion to determine that plaintiff’s creed does not constitute a generally accepted religious belief within the ambit of Title VII. Therefore, plaintiff can make no rational argument on the law or facts which would enable him to prevail on appeal, and it is ORDERED and ADJUDGED that appeal in this cause be and the same is hereby certified as without merit and, consequently, not taken in good faith. It is further ORDERED and ADJUDGED that the motion to proceed in forma pauperis be and the same is hereby denied.

(  (  (  (  (
Knepp v. Colonial Metals Co.
73 Pa. D. & C.4th 1 (Pa.Com.Pl. 2005)
PEREZOUS, J. Presently before the court is the motion for summary judgment filed by the defendant, Colonial Metals Company Inc. Defendant contends that it is entitled to summary judgment in this matter based on the fact that the plaintiff, Lewis E. Knepp, cannot, as a matter of law, establish that defendant discriminated against him…. For the following reasons, this court grants the defendant’s motion.
 
This case arises out of plaintiff’s employment relationship with defendant. Defendant is located in Columbia, Pennsylvania, and its business involves the smelting of scrap metal for the production of brass and bronze ingots. These ingots are then supplied to foundries and other end-users for use in making bronze and brass products such as plumbing fixtures, ship propellers and fluid valves. Plaintiff began working for defendant in September of 1978 as a laboratory assistant. Eventually, in 1990, he rose to the position of vice president of manufacturing before being reassigned to a national sales manager position, which he held for a brief time prior to his resignation in 2000.
 
As vice president of manufacturing, plaintiff was responsible for the oversight of defendant’s manufacturing process. This included certifying that the ingots produced met certain specifications, and overseeing matters concerning the company’s conformity with ISO 9000 standards.FN1 By 2000, however, the changes in pouring standards that accompanied the move to ISO 9000 proved to be too costly. Consequently, David Serls, then chairman of the board, directed the company to return to its pre-ISO 9000 pouring specifications. Plaintiff objected to this change and, as he states, refused to sign spec sheets indicating that the product was conforming when, in fact, it was not.FN2 Plaintiff further urged his subordinates to do the same. Plaintiff felt that by signing these sheets, he was being asked to commit fraud. He says that being asked to lie, essentially, did not comport with his religious principles, and felt that he might go to jail if he signed inaccurate spec sheets.
FN1. A quality control program begun by defendant in the mid-1990s, which nearly eliminated the production of out-of-spec ingots but had the side effect of decreasing defendant’s profitability.
FN2. ISO 9000 required documentation of the specifications and notice to the customer if defendant shipped a nonconforming product.
 
As the defendant sets forth, its managers listened to plaintiff’s concerns and explained that his religious values were not involved, and that the change in procedure was not a violation of any law or even a breach of industry practice or standards. After plaintiff refused to go along with the company’s new procedures, plaintiff was reassigned to the position of national sales manager, where he would not have to deal directly with the manufacture of ingots. This newly-created position required plaintiff to travel consistently, report to the vice president of sales instead of the company president, and move into a smaller office. After approximately one month in this position, plaintiff resigned, contending that his new position was nothing more than an attempt by the company to get him to quit.
 
It is important to note that in 1999, plaintiff was offered a position with another company. This would have resulted in his separation from defendant. At this time, he was assured that the company would take care of him. As plaintiff argues in his brief, he declined this job offer from the company and continued to work for defendant in reliance upon these assurances.
 
Plaintiff commenced this action by filing a complaint on or about October 2, 2002. He alleged that defendant had violated the Pennsylvania Human Relations Act (PHRA) by discriminating against him on the basis of his age and religion. …

 
If this court … assumed, arguendo, that plaintiff was constructively discharged, he is still unable to prevail on his age or religious discrimination claims. The PHRA prohibits an employer from discharging any individual because of his age or religion. Courts have interpreted the PHRA in accordance with the standards of title VII of the Civil Rights Act of 1964 and the Age Discrimination in Employment Act.  …
 
Assuming that the plaintiff can make out a prima facie case, he is unable to rebut defendant’s legitimate, nondiscriminatory reason for his transfer. The evidence presented is insufficient to allow a reasonable fact-finder to reject the defendant’s nondiscriminatory explanation for its decision. Defendant reassigned plaintiff because he refused to perform the duties associated with his prior position as vice president of manufacturing. This non-discriminatory reason for the transfer is further supported by the plaintiff’s own deposition testimony which states that the primary reason for his transfer to the position of national sales manager was his unwillingness to follow a company order. Such failures to follow company directives are valid reasons for a discharge, or a constructive discharge, as the case may be. See Jalil v. Avdel Corp., 873 F.2d 701, 708 (3d Cir. 1989).
 
It is also important to point out that the plaintiff worked for defendant for more than 20 years. Throughout that time period, plaintiff was a born-again Christian and never suffered any adverse employment actions based upon his faith or age. He appears to have received promotions and performed his duties as vice president of manufacturing for several years without his age or religion being an issue. It was not until plaintiff refused to follow the directives of the company that he was transferred. This new position, moreover, kept the plaintiff at the same rate of pay and allowed him to receive the same benefits as his prior position. This position was not created to discriminate against the older Christian gentleman at the company; it merely allowed the plaintiff to stay employed by the defendant while the defendant implemented its manufacturing decisions-decisions with which the plaintiff did not agree and refused to follow.
 
Furthermore, this court cannot agree with plaintiff that his refusal to follow the defendant’s order to sign the spec sheets was a protected act based upon his religion’s prohibition on lying. As the Seventh Circuit has held, a plaintiff’s creed requiring scrupulous honesty in the scholarly pursuit of scientific knowledge did not qualify as a religious belief for title VII purposes. Seshardi v. Kasraian, 130 F.3d 798, 800-801. Similarly, the plaintiff’s actions in the present scenario are not protected because his beliefs are too general in nature. As such, plaintiff’s refusal to lie cannot be deemed a religious belief.
 
The decision to transfer plaintiff was not motivated by any discriminatory animus based upon his age or religion. Plaintiff refused to follow the directives of the company, citing that his religion required honesty. Such a religious belief, however, is too broad to be protected. Changing the specifications of the ingots and the manufacturing procedures, moreover, was a business decision, made without regard to the plaintiff’s age or religion. When plaintiff refused to follow defendant’s procedures, he was reassigned to the newly-created sales position. While this position might not have been an appropriate fit for the plaintiff, it allowed him to remain with the company and allowed the defendant to implement its procedures as it saw fit. While plaintiff may have been constructively discharged, he has failed to present evidence of facts essential to his discrimination claims. Therefore, summary judgment in favor of defendant is appropriate. …
 (  (  (  (  (
Smith v. Pyro Min. Co.
827 F.2d 1081 (6th Cir. 1987)
NATHANIEL R. JONES, Circuit Judge.  The defendant in this employment discrimination case appeals from a judgment awarding damages to the plaintiff for discrimination on the basis of religion in violation of Title VII, 42 U.S.C. § 2000e-2(a)(1)(1982). Because we find no error in the district court’s disposition of this case, we affirm.
 
The plaintiff, Danny R. Smith, was hired by Pyro Mining Company on June 19, 1981, as a mechanic in an underground coal mine. Pyro employs over 1,000 persons who work underground and another 150 surface employees. During the time of his employment at Pyro, Smith was a member of the Independent General Baptist Church located in Ceder Hill, Kentucky. Smith also held the church offices of Treasurer and Trustee at the time. He subsequently became a Sunday School teacher. The official doctrine of the church precluded all officers and teachers in the church from working on Sundays, although individuals could work on Sunday and remain church members. Based on the teachings of his church, Smith believed that it was morally wrong to work on Sundays in the absence of a life threatening situation.
 
During his initial employment interview, Smith informed Varney Coleman, Mine Superintendent for Pyro, that he had religious convictions against working on Sundays. Despite his convictions, Smith worked for a time on Pyro’s third shift, which required him to report for work at 11:00 p.m. on Sundays. Aside from these occasions, Smith was not required to work on Sundays during the first year of his employment.
 
On July 11, 1982, Pyro altered its work schedule and implemented an eight-day work week for employees stationed at the mine where Smith worked. The eight-day work week was instituted to improve mining efficiency. Under the new schedule, employees were assigned to work four consecutive ten-hour days and then have four consecutive days off. Each employee was required to work approximately twenty-six Sundays per year.
 
Prior to implementing the new schedule, Pyro publicized through a video presentation its policy of allowing employees who objected to working on Sundays to trade scheduled shifts with another qualified employee who was not scheduled to work the same shift.FN1 Pyro also had a representative on hand to answer questions following the presentations. Under Pyro’s policy of attempting to accommodate those unable to work on Sundays due to religious reasons, an employee was first required to attempt to arrange a shift swap with another qualified employee. If the employee was unsuccessful in that effort, he was then required to exhaust the opportunities afforded by Pyro’s “Open Door Policy” to resolve the problem. The “Open Door Policy” was designed to allow an employee who had a work-related grievance or other problem to personally present the matter first to his supervisor and then up the chain of command to the president of Pyro, if necessary, to resolve the problem. All employees were given a handbook setting forth this policy prior to the implementation of the eight-day work week.
FN1. The district court discribed the video presentation in the following manner. “Prior to the implementation of the eight-day work week, Pyro, through crude language and a format that had to be an insult to the intelligence of the great majority of those who viewed it, publicized its policy of allowing employees who objected to Sabbath work to trade shifts with other qualified employees. The sum of this publication consisted of quick references toward the end of the video between two persons portraying miners. The crux of the exchange comes when the miners are discussing the new eight-day week and Sunday work. One employee asked, ‘What about preachers?’ The other one replies, ‘Hell, if they let us swap off to go fishing, I reckon they’ll let the preachers swap off.’ ” App. at 189.
 


Smith was scheduled to work on the first Sunday that the new schedule went into effect. All employees were required to report to work on that Sunday, July 11, 1982. The entire company had been on a two-week vacation and prior to the vacation, Smith had informed his immediate supervisor, David Dunbar, that he would not be reporting for work on Sunday, July 11, 1982, due to his religious convictions. Smith called the office on Sunday and left word that he would not be reporting to work since he was going to church. He was subsequently given an unexcused absence for missing work that day.
 
Smith was again scheduled to work on Sunday, August 15, 1982. Once again he informed his supervisor that he would be absent from work due to his religious convictions. He was given a second unexcused absence. After his second unexcused absence, Smith talked with David Dunbar, who in turn talked to mine superintendent Don Ramsey, who said that the unexcused absences would stand. Dunbar promised Smith that he would ask his son to swap work days with Smith, but this swap never took place. Smith also asked two other mechanics if they would swap with him and both declined. Smith then decided that it was wrong for him personally to ask someone to swap with him since he was, in effect, asking that person to sin. Smith, however, was willing to work in a swap arranged by the company.
 
After Smith’s second unexcused absence, the Mine Manager, Danny Griffin, talked with him about his absences and was told by Smith that he did not believe in working on Sundays. Griffin told Smith to try and arrange a swap and to come back if nothing could be worked out. Griffin was aware that Smith considered it to be morally wrong to ask someone to work for him on a Sunday.
 
Smith was again scheduled to work on Sunday, August 22, 1982. He again notified his supervisor that he would not be reporting to work. He was given a third unexcused absence for missing work. Pyro had a company policy of automatically terminating any employee who accumulated three unexcused absences within a six-month period. In accordance with this policy, Smith was discharged on Monday, August 23, 1982, when he reported to work after his third unexcused Sunday absence.
 
On the day of his discharge, Smith appealed his termination to Coleman. At this time Smith proposed that the company allow him to work additional days in excess of the regular shift without overtime pay to make up for the Sunday absences. He also proposed that he be transferred to a surface job that did not require Sunday work. Both requests were refused by Pyro. At the time of the discharge, Coleman told Smith that he would look into the matter to see if anything could be done. Coleman subsequently turned the matter over to the Assistant Manager of Employee Relations, Paul Hill. Hill conducted a cursory examination of the matter and concluded that Smith had been properly terminated.
 
Following his discharge, Smith filed a complaint against Pyro in federal district court alleging that Pyro had violated the religious discrimination provisions of Title VII by discharging him because of his religious beliefs. Pyro’s answer denied Smith’s allegations and claimed that Smith had refused to cooperate with Pyro’s effort to accommodate his religious needs. Following a one day bench trial, the district court entered judgment for Smith, finding that Pyro had made no effort to reasonably accommodate his religious beliefs. The court further found that Pyro had not shown any undue hardship to justify its failure to accommodate Smith. On appeal Pyro challenges the following findings of the district court: (1) that Smith’s religious beliefs were sincerely held; (2) that Pyro failed to reasonably accommodate Smith’s religious beliefs; and (3) that Pyro failed to establish that accommodation would pose an undue hardship. …
II.  The first issue we address is whether Smith established a prima facie case of discrimination. The necessary elements of Smith’s prima facie case are that: (1) he had a sincere belief that working on Sunday was contrary to his religious beliefs; (2) he informed Pyro about his religious beliefs and the conflict they created with his job; and (3) he was discharged because of his refusal to work on Sundays. After reviewing the evidence, the district court concluded that Smith had established a prima facie case.
 
On appeal Pyro’s challenge focuses on the first element of Smith’s prima facie case; there is no dispute about the other elements. Pyro argues that since Smith had at one point worked from 11:00 p.m. to 12:00 a.m. on Sunday while he was on the third shift, his belief that it was morally wrong to work on Sundays was not sincerely held. The district court considered this fact in its opinion and concluded that it did not detract from Smith’s sincerity.
 
… [W]e are easily convinced that the district court’s findings were not clearly erroneous. Smith testified at great length about his commitment to his religion. He also testified that the reason he went to work on the last hour of some Sundays was because by 11:00 p.m. on Sunday night, all church services had been concluded and, for all intents and purposes, the Sabbath was over. There is little doubt but that Smith was heavily involved with his church; he served as both an officer and a Sunday School teacher. Finally, no evidence was introduced by Pyro to show that Smith was engaged in anything other than religious activities on the Sundays he was absent from work. Accordingly, we reject Pyro’s challenge to the prima facie determination.
III.  Having found that Smith established a prima facie case of discrimination, our analysis now shifts to the question of whether Pyro reasonably accommodated Smith’s religious beliefs as required by 42 U.S.C. § 2000e(j) (1982). Pyro argued before the district court that its consent to shift swapping, supplemented by its “Open Door Policy,” was sufficient to satisfy its duty to reasonably accommodate Smith’s religious beliefs. The district court rejected this assertion and held, in effect, that Pyro had to make an affirmative effort to reasonably accommodate Smith by arranging a swap for him. On appeal Pyro argues that the trial court’s conclusion that Title VII required it to solicit replacements for Smith is reversible error. Pyro contends that since it allowed its employees to trade shifts it thereby satisfied its obligations under Title VII. In Pyro’s view, Smith’s refusal to personally solicit a replacement constituted a failure on his part to cooperate with its efforts to accommodate him. … 


Undoubtedly, one means of accommodating an employee who is unable to work on a particular day due to religious convictions is to allow the employee to trade work shifts with another qualified employee. Other circuits have held that when an employer allows such a trade, it has reasonably accommodated its employee. See, e.g., Brener, 671 F.2d at 146; Albuquerque, 545 F.2d at 114. Pyro urges us to follow Brener and Albuquerque and hold that its policy of allowing its employees to trade shifts was a reasonable accommodation of Smith’s religious beliefs. We decline to do so because the instant case is readily distinguishable from Brener and Albuquerque. Neither of the employees in those cases had any religious objection to arranging a shift swap for himself. In the instant case, however, Smith clearly believes that it would be a sin to ask someone to work for him on Sunday. Therefore, the question now before us is whether an employer reasonably accommodates an employee by allowing the employee to arrange a shift trade himself when the employee considers it a sin to arrange such a swap.
 
We think it clear that if Smith had no religious qualms about asking others to work the Sundays he was scheduled to work, then Pyro’s proposed accommodation would have been reasonable. However, where an employee sincerely believes that working on Sunday is morally wrong and that it is a sin to try to induce another to work in his stead, then an employer’s attempt at accommodation that requires the employee to seek his own replacement is not reasonable. We therefore agree with the district court that Pyro has not met its obligation under Title VII.FN8 Since the accommodation proposed originally by Pyro was not reasonable, Pyro was obligated to make further attempts at accommodating Smith, unless such attempts would pose an undue hardship.FN9 We now turn to the question of whether alternate attempts at accommodating Smith would have constituted undue hardship for Pyro. 
FN8. We note parenthetically that Pyro obviously did not attempt a reasonable accommodation of Smith’s religious beliefs on the first Sunday of its new schedule because all employees were required to report to work on that day. Therefore, a shift swap would have been difficult or impossible to arrange.
FN9. Contrary to the assertion in the dissent, the majority opinion does not impose the entire burden of accommodation on the employer. A cursory examination of the majority opinion clearly indicates that it is entirely in tune with current law which requires the employee to bear some of the burden of accommodation. Nowhere do we suggest that the entire burden of accommodation may be placed on the employer. Indeed, we agree with the dissent’s statement that “it is well established that an employee is not invested with an absolute right to demand an accommodation on his own terms.” All that the law allows an employee to demand is a reasonable accommodation.
IV.  In the district court, Pyro argued that any further attempt at accommodating Smith beyond allowing him to arrange a shift swap would present undue hardship. The court rejected this claim and found that arranging a shift swap for Smith would not have constituted undue hardship for Pyro. The court concluded that:
It was the testimony at trial that there were twenty men that could have swapped with the plaintiff. The company had a monthly newspaper that was distributed to the men. Bulletin boards were available in the bathhouses and in the mine offices and the employer handbook admonished the men to read and scan these boards daily for important notices. The company had a personnel department. Surely there would have been no undue hardship to the company had it simply posted a notice on the bulletin boards or in the company paper that the company was looking for someone willing to swap shifts with the plaintiff. It was apparent to this Court that from the testimony and demeanor of the defendant’s witnesses at trial that Pyro had no real desire to accommodate Smith’s religious beliefs and flat out refused to lend him any significant assistance.

On appeal Pyro asserts that the district court’s conclusion that it failed to establish undue hardship is clearly erroneous. We disagree. We find it difficult to see why soliciting replacements for Smith would have been an undue hardship for Pyro. The record indicates that prior to switching to the new eight-day work week, Pyro had a policy of communicating or advertising the fact that an employee needed to trade shifts, and the company took an active role in contacting employees to participate in shift trades. Pyro had the mechanism in place for soliciting replacements-namely the monthly newspaper and the bulletin boards. Pyro could have reasonably accommodated Smith by simply placing a notice in the newspaper or on a bulletin board that a replacement was needed for him. Pyro failed to meet its burden of establishing that such an accommodation of Smith’s religious convictions would be an undue hardship.FN11
FN11. Because we conclude that by attempting to arrange a shift swap for Smith Pyro would have reasonably accommodated his religious needs without incurring undue hardship, we need not decide whether other means of accommodation, such as transferring Smith to a surface job, running the Sunday shifts he was scheduled to work shorthanded, or allowing him to work additional days in excess of his regular shift without overtime pay to make up the Sunday absences, would pose undue hardship. We do note, however, that the Supreme Court in Philbrook explicitly states that any reasonable accommodation satisfies an employer’s obligation. 107 S.Ct. at 372. Thus, an employer faced with more than one means of reasonably accommodating an employee is free to choose amongst these means and select the one that poses the least hardship.
V.  For the reasons set forth in this opinion, the judgment of the district court is AFFIRMED.
KRUPANSKY, Circuit Judge, dissenting.  … Danny R. Smith (Smith), the plaintiff herein, was employed by Pyro Mining Company (Pyro), the defendant, as a mechanic responsible for repairing equipment in an underground coal mine from June 19, 1981 to August 23, 1982. Smith’s presence on his crew was necessary to ensure the safety, efficiency and effectiveness of his unit. All mechanics such as Smith, who performed electrical work, were required to be certified electricians. Pyro was not permitted, by federal regulations, to operate a mine unit without a mechanic. Consequently, when a mechanic was absent from his job assignment, another qualified employee with contemporaneous duties was required to be substituted for the absent employee thereby compromising the production and safety of the mining unit’s operation. Pyro maintained a uniformly enforced policy of terminating any employee having three unexcused absences in a six month period.
 
Smith, at all times material to this action, was a member of and a Sunday school teacher at the Independent Baptist Church of Cedar Hill, Kentucky. Although his church had no tenets against gainful Sunday employment, Smith asserted that he perceived his religious obligations as prohibiting him from working on his Sabbath, i.e., Sunday between the hours of 12:00 a.m. Saturday to 12:00 a.m. midnight Sunday.
 
On June 11, 1982, Pyro initiated an eight (8) day work week for production personnel employed in the mine where Smith was assigned. Under this schedule, employees were assigned to work for four (4) consecutive ten (10) hour days out of eight (8)-four (4) days on then four (4) days off. Of the eight-day work week, employees were scheduled to work some, but not all, Sundays during the year. Prior to instituting the eight-day work week, Pyro operated a three-shift daily schedule. Most mechanics worked either a five-day work week [Monday through Friday], or a six-day work week [Monday through Saturday]. A few mechanics worked seven days a week. Smith occasionally worked the 11:00 p.m. Sunday night shift.
 
Prior to implementing the eight-day work week, Pyro advertised, through a video presentation, its policy of authorizing employees who objected to working on a Sabbath to trade or swap scheduled shifts with another qualified employee who was not also scheduled to work the same shift. Smith acknowledged that it was his responsibility to find a replacement if he did not desire to work on any Sunday.
 
In addition to the voluntary replacement program implemented by Pyro, it had an “open-door policy” whereby any employee who professed a work-related grievance or other problem could, in sequence, present the matter, first to his supervisor then up through channels to and including the president of the company for consideration and resolution. Smith had been furnished with a handbook explaining Pyro’s open-door policy before it implemented its eight-day work week. Thus, it was common knowledge that when scheduled job shift assignments conflicted with religious observances, employees were initially required to arrange for a replacement by another qualified employee. In the event that the employee was unsuccessful in arranging for his replacement, the employee was required to exhaust his remedies afforded by Pyro’s open-door policy.
 
Smith was scheduled to work on both Sunday, July 11, 1982 and Sunday, August 15, 1982. He did not attempt to arrange a shift trade for either day. Rather, Smith telephoned Pyro on both scheduled Sundays and reported that he would be absent from work because he was attending church. Smith was assessed unexcused absences for both days.
 
Smith was scheduled to work on Sunday, August 15, 1982. In an effort to resolve Smith’s conflict, David Dunbar (Dunbar), Smith’s immediate supervisor, attempted to have his son, who was also employed by Pyro as a mechanic, replace Smith on his assigned August 22, 1982 work schedule. Dunbar’s son was not available as a replacement for Smith on Sunday, August 22, 1982. Between August 15, 1982 and August 22, 1982, Smith made inquiry of only two of twenty qualified employees who worked shifts other than his to replace him so that he could observe his Sabbath. Both attempts were unsuccessful. Thereafter, Smith refused to request any employee to exchange shifts with him because he had concluded that it was improper for him to seek a replacement.
 
On August 22, 1982, Smith again notified Pyro that he would not report for work because he was attending church services. Smith was assessed a third unexcused absence for missing work on August 22, 1982 and, was accordingly, terminated on September 11, 1982 for having three unexcused absences in a six-month period.
 
… Pyro maintained neutral employment policies and practices that were uniformly applied. Under its rotating work week, every underground miner was scheduled to work essentially an equal number of Saturdays and some Sundays. No employee was required to bear more than his or her fair share of weekend work and no employee was required to work every Sunday or other Sabbath. The uniform and equitable allocation of off days resulting from Pyro’s rotating shift assignments “represented a significant accommodation to the needs, both religious and secular, of all of [Pyro’s] employees.” Trans World Airlines, Inc. v. Hardison, 432 U.S. 63, 78, 97 S.Ct. 2264, 2274, 53 L.Ed.2d 113 (1977). Accordingly, Pyro’s eight-day work week satisfied the non-discriminatory mandate of Title VII.
 
… Pyro authorized a replacement program that permitted Smith the opportunity to accommodate his religious convictions if he elected to do so. … Smith refused to exercise the privileges of reasonable accommodation authorized by Pyro claiming that to do so would be inducing a third party to sin. Moreover, Smith refused to pursue and exhaust the remedies provided by Pyro’s open door policy which had been inaugurated to resolve differences such as that posed by Smith’s religious beliefs. Accordingly, … the employer, Pyro, satisfied its reasonable duty to accommodate Smith’s religious beliefs and was therefore justified in discharging him.
 
… [T]he majority has acknowledged that the implementation of a neutral shift trade policy constitutes a reasonable accommodation of employee religious convictions. Nonetheless, the majority reasons that, in the instant case, Pyro’s policy was not a reasonable accommodation because Smith had a sincere religious belief which prevented him from seeking another person to work in his stead.
Thus, the primary issue, more properly framed, confronted by this court is not one of sincerity, but rather a definition of a religious belief. Unfortunately, neither the Supreme Court nor the EEOC guidelines have afforded direction in defining the phrase as it is employed within the context of Title VII congressional or agency pronouncements addressing the term.
 
The purely subjective test adopted by the majority to fill the congressional hiatus, investing carte blanche discretion in the employee to bring virtually any personal belief within the protection of 42 U.S.C. 2000e(j) by merely characterizing it as a religious belief, is fraught with wide ranging hazardous economic and commercial consequences.
 
I would suggest that a more appropriate standard against which the term religious belief should be judged is the objective test applied by the Supreme Court in Wisconsin v. Yoder, 406 U.S. 205, 92 S.Ct. 1526, 32 L.Ed.2d 15 (1972), to identify a particular practice or belief as one to be afforded constitutional protection under the Free Exercise Clause of the First Amendment. In Yoder, the Supreme Court observed that, in order to qualify “a ‘religious’ belief or practice entitled to constitutional protection,” an alleged belief must not be “merely a matter of personal preference, but one of deep religious conviction, shared by an organized group, and intimately related to daily living.” 406 U.S. at 215-16, 92 S.Ct. at 1533. Mere personal preferences or interpretations do not constitute “religious” beliefs because the “very concept of ordered liberty precludes allowing every person to make his own standards on matters of conduct in which society as a whole has important interests.” Id. It would appear that Yoder’s definition of religious beliefs is equally applicable in the Title VII context. McCrory v. Rapides Regional Medical Center, 635 F.Supp. 975, 979 (W.D.La.), aff’d mem., 801 F.2d 396 (5th Cir.1986); McGinnis v. United States Postal Serv., 512 F.Supp. 517, 520 n. 2 (N.D.Cal.1980); Brown v. Pena, 441 F.Supp. 1382, 1384-85 (S.D.Fla.1977), aff’d mem., 589 F.2d 1113 (5th Cir.1979); see also 118 Cong.Rec. 705-06 (1972) (“I think in the Civil Rights Act we thus intended to protect the same rights in private employment as the Constitution protects in Federal, State or local governments.”) (statement of Sen. Randolph) (emphasis added).
If construed as more than a pretextual post hoc justification for his failure to implement company policy, Smith’s alleged belief that he could not seek another to work in his stead must be considered a mere personal preference not entitled to the statutory protection set forth in 42 U.S.C. § 2000e(j). Having conceded that the tenets of his religion did not forbid him from working on his Sabbath and that he had not attempted to arrange for a replacement prior to his unexcused absences on July 11 and August 15, 1982, Smith testified that, only after he had twice been rejected by individuals who also preferred not to work on Sunday, August 22, 1982, “it came to me that if I was asking somebody else to work for me, I would be asking them to sin for me; and it wasn’t right if I asked somebody to do something that I couldn’t do; and I just didn’t ask nobody else after that.” He further attested that his personal religious perceptions would not have been offended if the company arranged for his replacement; however, he was unable to reconcile this apparent conflict with his assertion that it was improper for him to seek a replacement because he would be asking his replacement, whomever it would be, to sin because, according to Smith’s perceptions, it was a sin for anyone to work on his, Smith’s, Sabbath.
 
In light of the foregoing concessions, Smith’s testimony belies the conclusion that his refusal to participate in the company’s authorized replacement program was predicated upon a belief “of deep religious conviction, shared by an organized group, and intimately related to daily living.” Yoder, 406 U.S. at 216, 92 S.Ct. at 1533. The fact that Smith’s miraculous revelation did not appear until he had been twice rejected in seeking a replacement reflected that his convenient revelation may not have been totally the product of a deeply held religious conviction. Moreover, the record is devoid of any evidence that Smith’s refusal to implement company policy was predicated upon a belief which was shared by other members of his religious sect.
Accordingly Smith’s belief that he could not ask other employees to work in his stead does not appear to come within the definition of a “religious” belief protected by 42 U.S.C. § 2000e(j). Although Pyro had a duty to accommodate Smith’s sabbatarian practices, it was under no obligation to satisfy Smith’s purely subjective personal preference for a company arranged shift trade. …
 
I am also concerned by the far reaching implications of the majority’s disposition. The majority suggests that, by labeling any purely subjective personal preference as a “religious” belief or practice, an employee may effectively shift the entire burden of accommodation onto the employer.
 
However, it is well established that an employee is not invested with an absolute right to demand an accommodation on his own terms. Title VII “does not require employers to accommodate the religious practices of an employee in exactly the way the employee would like to be accommodated. …
For the reasons stated above, I would reverse the judgment of the district court and remand this matter for entry of judgment in favor of Pyro.
(  (  (  (  (
2.  Belief/Conduct Revisited
Barlow v. Evans
993 F.Supp. 1390 (D.Utah 1997)
BENSON, District Judge.  Plaintiffs Henry, Mark, and Hyrum Barlow initiated this action against defendants Neal and Barbara Evans for their refusal to perform an agreement to sell real property located in Lehi, Utah. The Barlows claim that because the Evans’ refusal was based upon the belief, mistaken or otherwise, that the Barlows were polygamists, it is in violation of the Federal Fair Housing Act (“FHA”), 42 U.S.C. § 3604(a), which forbids a refusal to sell real estate “because ... of religion.” The Barlows also assert various state causes of action, but their FHA claim is the only cause of action based on federal law.
 
Currently before the court is the Evans’ motion to dismiss for want of federal jurisdiction pursuant to Rule 12(b)(1) and motion to dismiss for failure to state a claim pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure. Having reviewed the memoranda submitted by the parties, being fully apprised, and for good cause appearing, the court issues the following memorandum decision and order.
BACKGROUND.  On or about April 25, 1996, the Barlows entered into a Real Estate Purchase Contract with the Evans under the terms of which the Barlows agreed to purchase, and the Evans agreed to sell the subject property. The transaction was entered into under the terms and conditions set out in the contract for a purchase price of $468,070.00. Under the terms of the contract, the Barlows were to purchase the subject property from the Evans upon approval by Utah County of a proposed seven-lot subdivision, four of the seven lots to be located on the subject property. The Barlows intended to use this property to build homes for themselves and their families.
 
After execution of the contract, the parties agreed between themselves that, due to time constraints and by virtue of procedures utilized by the Utah County Planning and Zoning office, approval of the seven-lot subdivision (including the four lots on the subject property), would be sought in two phases: a five-lot subdivision (two lots on the subject property), followed by a two-lot subdivision (both on the subject property).
 
The Barlows acted on the contract, securing engineering drawings of the subject property, obtaining a survey thereof, securing water rights, obtaining well permits, arranging for bonding for a roadway into the property (of which the Evans agreed to pay half, under the terms of the contract), and otherwise pursuing subdivision plat approval. Utah County gave preliminary plat approval to the parties’ submittal on the five-lot portion of the subdivision.
 
On two occasions during the subdivision approval process described above, the Evans inquired whether the Barlows were polygamists, to which the Barlows responded that they were not.FN1 At that time, the Evans gave no indication that they considered the question relevant to their performance under the contract.
FN1. While the Barlows claim not to be polygamists, they acknowledge that they “are descended from, and closely related to, individuals who practice polygamy as a religious observance.” 

In subsequent communications, the Evans notified the Barlows that, because they believed the Barlows to be polygamists, they did not intend to sell the subject property to them. Henry Barlow retorted that the Evans’ beliefs concerning his family’s religious affiliation did not excuse the Evans’ performance of the contract. Nevertheless, the Evans refused to sell the subject property to the Barlows.
 
At or about the same time, Neal B. Evans contacted the Utah County Planning and Zoning office, and directed that it take no further action to approve either the preliminarily-approved five-lot subdivision, or the remaining two-lot subdivision, submitted by the parties.
DISCUSSION.  … The Evans argue that the FHA is inapplicable because polygamy is not entitled to a protected status. The argument continues that if the Barlows are not entitled to protection under the FHA, they lack standing to bring this action in federal court, have failed to state a claim, and have failed to plead a prima facie case under the Act. The Barlows oppose the Evans’ motion to dismiss on the basis that the Evans’ refusal to sell to them was motivated by a religious discriminatory purpose. It follows, the Barlows argue, that they therefore qualify as members of a “protected class” intended to benefit under the FHA and have established a prima facia case of disparate treatment. In this instance, the court must regard as true all factual allegations set out in the complaint and grant the Evans’ motion to dismiss for lack of subject matter jurisdiction only if the facts, as plead, fail to make a prima facia case under the FHA.
 
In order to establish a prima facia case, the Barlows must first establish that they are members of a class of persons intended to be protected under the FHA. Mountain Side Mobile Estates v. Secretary of HUD, 56 F.3d 1243, 1251 (10th Cir.1995). A person is a member of a protected class, for the purposes of the Act, when “they are the direct object of the statutory protection.” Bangerter v. Orem City Corp., 46 F.3d 1491, 1503 (10th Cir.1995). In the Barlows’ complaint, they allege as follows:
22. Defendant’s refusal to sell the Subject Property to plaintiffs due to defendants’ belief that plaintiffs practice polygamy as a religious observance, under the circumstances set out above, constitutes refusal to sell, after the making of a bona fide offer, dwellings to plaintiffs because of religion, in violation of the Federal Fair Housing Act, 42 USC § 3604(a).
23. By reason and as a direct result of said violation, plaintiffs have been denied the acquisition of the subject property.
Compl. at ¶¶ 22-23.
 
[2] Assuming arguendo that the allegations of the complaint are true, the Evans have refused to sell because of the Barlows’ perceived religious practice, an apparent violation of the FHA. The issue then is whether there is something about the practice of polygamy that makes the Evans’ alleged discriminatory conduct not violative of the Act. There is nothing in the FHA itself to give the court direct guidance. “Religion” or religious practices are not defined nor are there explicit exceptions to the protected categories. The plain language of the FHA simply states that a sale of real property may not be refused “because of ... religion.” And that, of course, is exactly what is alleged here.

The court recognizes its task is to apply the FHA consistent with Congressional intent. Normally the plain language of the statute prevails, and that is especially true where the language is clear and unambiguous, as the language of the FHA appears to be on initial examination. Nevertheless, the court should not be blind to the implicit meaning of the terms of the statute which may be refined because of the FHA’s obvious interplay with other state and federal statutory laws, both criminal and civil.
 
In the instant case, there is no question that polygamy is against the criminal code of Utah.FN2 The Evans therefore contend that it cannot be a violation of the FHA to refuse to sell real estate to a person because the seller believes the buyer is a practicing polygamist. They also point to Reynolds v. United States, 98 U.S. 145, 25 L.Ed. 244 (1878), where the Supreme Court held that the prohibition of polygamy does not violate the free exercise clause of the First Amendment. Id. at 162; see also Potter v. Murray City, 760 F.2d 1065, 1070 (10th Cir.) (holding that terminating a police officer because he practiced polygamy did not violate his right to free exercise of religion or his right to privacy), cert. denied, 474 U.S. 879, 106 S.Ct. 201, 88 L.Ed.2d 170 (1985). Obviously, however, just because a practice is not entitled to First Amendment protection does not mean it lacks status as a genuine “religious” practice. And, there is nothing in the FHA itself that limits the reach of the Act to religious practices that are protected under the free exercise clause of the First Amendment.
FN2. Article III of the Utah Constitution prohibits polygamy and Utah Code Ann. § 76-7-101 renders polygamy a felony. Indeed, it is fair to state that Utah would not have been granted statehood in 1896 if it had not first renounced and made illegal the practice of polygamy.
[4] The question is thus defined. Does the FHA reach discrimination against a religious practice that is against the criminal code and not entitled to First Amendment protection? This case is specifically pled in these terms. The Barlows contend they were discriminated against because the Evans believed the Barlows were “practicing polygamy.” This would be a different case if the Evans were alleged to have discriminated against the Barlows on the basis of the Barlows’ alleged religious belief in the practice of polygamy. Neither Reynolds nor any law this court is aware of has ever prohibited a belief in polygamy as a religious tenet, as opposed to the practice of polygamy. If the discrimination were based solely on the Barlows’ religious beliefs, the statute would appear to be violated. But here the allegation goes to the practice of polygamy, which is unquestionably unlawful.
 
This case could also be analyzed differently if the Evans had taken a firm position throughout that their reason for refusing to sell to the Barlows was because the Barlows were committing illegal acts, with no reference whatsoever to religion. In that event the refusal would not be “because of ... religion” and the Act would be inapposite. But again that is not this case. Here the Evans’ decision not to sell was allegedly because the Evans disagreed with, and disapproved of, the religious practice of polygamy.
 
The court believes that Congress did not intend for the FHA to require citizen sellers of real estate to deal with lawbreakers, or perceived lawbreakers, even if the lawbreaking activity is based on a genuine religious belief. Common sense and practicality require such a result. Surely in its effort to provide fair housing to all Americans, Congress did not intend to aid and abet criminal behavior. There is nothing in the Act or its history that suggests such a reach. Such an interpretation would require sales of houses that sellers know (or strongly suspect) are to be used as drug houses, brothels, or even altars for human sacrifices, if such criminal practices were engaged in as part of the buyers’ religious beliefs.
 
In drafting the FHA, Congress could have clarified a limitation on the meaning of “religion,” but it did not. This case would be easier to decide if it had. Nevertheless, on balance, the court feels that it is necessary in this instance to recognize a limitation implicit in the FHA that does not require the FHA to condone criminal behavior. The opposite result is untenable. The only way to harmonize the FHA with the criminal law is to recognize such a common sense limitation on the reach of the Act.
 
This is especially true where the activity in question-the practice of polygamy-has been determined by the highest court of the land not to be entitled to free exercise protection under the First Amendment. Again, this does not mean polygamy is not a genuine religious belief or practice, but the Reynolds case underscores the fact that the Supreme Court reached its decision in that case by finding the practice of polygamy to be one of those rare religious practices that is contrary to the interests of society and undeserving of constitutional protection. It would be remarkable in the extreme if the same government finds a religious practice undeserving of constitutional protection under the First Amendment, yet deserving of protected status under the FHA.
 
The Illinois Court of Appeals addressed a similar issue in Mister v. A.R.K. Partnership, 197 Ill.App.3d 105, 143 Ill.Dec. 166, 553 N.E.2d 1152 (1990). In Mister the defendants appealed a temporary restraining order prohibiting them from renting two of their apartments to any persons beside plaintiffs pending plaintiffs’ separate civil rights action against defendants before the Illinois Human Rights Commission. Plaintiffs were two unmarried couples. Defendants were owners and managers of certain rental apartments and had a company policy of not renting to unmarried couples. It was undisputed that plaintiffs were “ready, willing and able to move into” the apartments and that defendants would have rented to plaintiffs if they were married. Id. at 1154. The Human Rights Act in question prohibited discrimination in real estate transactions on the basis of sex or marital status, exactly what was alleged.
 
The court “examine[d] the public policies embodied in the criminal prohibition against fornication ... and the statutory renouncement of common-law marriages” and determined that the legislature had clearly expressed a “policy disfavoring private alternatives to marriage.” Id. at 1157, 1158. The court held that interpreting the Human Rights Act to offer heightened protections to conduct expressly disfavored and criminally prohibited would be “patently incongruous” to legislative intent. Accordingly, the court ruled that plaintiffs were not protected by the Act. See also Peabody Properties Inc. v. Sherman, 418 Mass. 603, 638 N.E.2d 906 (1994) (holding that although a tenant satisfied the handicapped requirement of the FHA, he could not contest an eviction under the FHA because he sold illegal drugs on his property).
 
There may come a time when the legal standard applicable to the practice of polygamy may change. If that happens, the result here may be different, but it is not for this court to question clearly established public policies. Therefore, under the present state of the law, the court finds that the term “religion” in the FHA does not include religious practices that are both against the criminal law and not entitled to First Amendment protection.
CONCLUSION.  For the reasons set forth above, IT IS HEREBY ORDERED that Defendants’ motion to dismiss for failure to state a claim and lack of jurisdiction is GRANTED.
(  (  (  (  (
DISCUSSION QUESTIONS:

42.  What evidence might the Evanses have had to support their belief that the Barlows were practicing polygamists?  If the only evidence was the Barlows’ religious beliefs, is the case correctly decided?  

43.  Is the case any different from one in which a defendant refuses to do business with someone because of a belief that the person is a drug-dealer, but the primary evidence supporting the belief is the person’s race or national origin? 

44.  Why does the court include the information footnote 2? 
(B) The Intersection of Religion and Nationality

1.  Jews, Race, and Religion
Bachman v. St. Monica’s Congregation
902 F.2d 1259 (7th Cir. 1990)
POSNER, Circuit Judge.  A Jewish couple, whose suit charges discrimination in housing in violation of 42 U.S.C. §§ 1981 and 1982 (Reconstruction-era statutes forbidding racial discrimination) and 3604 (the Fair Housing Act), appeals from a judgment for the defendants-a Catholic parish, its priest, and others-entered upon a jury verdict. The parish owned a house that it decided to sell, and the Bachmans put in an offer. The parish then briefly withdrew the house from the market to see whether any of the parishioners wanted to buy it. None did. The house went back on the market but was sold to a Catholic couple who were not members of the parish. The price this couple paid was higher than the price the Bachmans had offered; but there is disagreement over whether, when contingent provisions relating to financing and the sale of a previous home are factored in, it was a worse deal for the parish.
 
When the Bachmans had first expressed interest in the house, the real estate agent handling the matter for the parish had asked them whether they were parish members and had expressed the belief that the parish would prefer to sell the house to a member. The Bachmans said no, they were not members of the parish-they were Jews. The real estate agent testified that he did not mention this to the priest, and the priest testified that he did not know the Bachmans were Jewish or even guess they were, since the only “Bachman” he had known previously was a Catholic. The priest denied wanting to sell the house to a member of the parish or to a Catholic; his explanation for the parish’s action was the higher price offered by the Catholic couple.
 
The Bachmans do not argue that the jury’s verdict is unreasonable, but only that the instructions were in error. They particularly object to the following instruction: “Giving some preference in the sale of the house to members of St. Monica’s Congregation or members of the Roman Catholic faith does not alone constitute ancestral discrimination.” Some background is necessary to make sense of the instruction and of the argument against it. The awkward phrase, which appears in no statute, “ancestral discrimination” is an effort to convey in an inoffensive manner the dual character of anti-Semitism. There is religious anti-Semitism, typified by the attitude of the medieval Roman Catholic Church, and racial anti-Semitism, typified by Hitler. The one objects to Jews because of their religion, the other objects to Jews because they are descended from Jews, even if they are converts to other faiths. Nowadays the use of the term “race” is pretty much limited to the three major racial divisions-Caucasoid, Negroid, and Mongoloid-but historically the term was used much more broadly, to denote groups having common ancestry or even a common culture (or, as often, both). And in this sense Jews are members of a distinct race. The civil rights statutes enacted in the period of Reconstruction, in guaranteeing all persons the rights of white citizens, have been held to protect all groups that are “races” in the traditional loose sense, such as Jews and Arabs. Shaare Tefila Congregation v. Cobb, 481 U.S. 615, 107 S.Ct. 2019, 95 L.Ed.2d 594 (1987); St. Francis College v. Al-Khazraji, 481 U.S. 604, 107 S.Ct. 2022, 95 L.Ed.2d 582 (1987); Malhotra v. Cotter & Co., 885 F.2d 1305, 1308 (7th Cir.1989). It is this rather complex concept and tradition that the instruction in question sought to convey by the term “ancestral discrimination,” and while the term may be awkward there is no suggestion that it misled the jury. In making clear that the protection of the statute is not limited to observant Jews, the term actually helped the Bachmans by eliminating any need for them to prove that they are observant.
 
Also in the background of the instruction is a provision in the Fair Housing Act that allows a religious organization both to “limit ... the sale ... of dwellings which it owns or operates for other than a commercial purpose to persons of the same religion,” and to “giv[e] preference to such persons.” 42 U.S.C. § 3607. The defendants had sought summary judgment on the basis of this provision, but when the judge denied their motion (on grounds that are not clear) they decided not to rely on the provision at trial. They may have feared that while exonerating them from the charge of violating the Fair Housing Act, it would inculpate them of violating sections 1981 and 1982, which contain no similar defense, at least explicitly. There was also the possibility that the parish might be found to have owned the house for “a commercial purpose”-a term in section 3607 that has never been construed. At all events, the priest testified that he gave no preference to members of the parish or to other Catholics beyond what was implicit in taking the house off the market just long enough to give the parishioners a chance to bid on the house. This was a preference, but it had no causal relation to the Bachmans’ loss of the deal, since no parishioner stepped forward.
 
The Bachmans object to the giving of this instruction that, they say, allowed the defendants to defend their conduct on the basis of a policy that the defendants denied following. The objection misconceives the instruction’s purpose. It is true that the defendants denied giving a preference to Catholics. By thus forswearing any reliance on section 3607 they opened the way for the Bachmans to argue-as they did-that the denial was false, that the defendants did prefer Catholics, and that this preference violated the statutes that the defendants were accused of violating. They were arguing in effect that to discriminate in favor of Catholics is to discriminate against Jews. This may be a good argument under the Fair Housing Act once the defense in section 3607 is stripped away, because section 3604 expressly forbids discrimination on the basis of religion, and to give a preference to Catholics is to discriminate against non-Catholics, to discriminate in other words on religious grounds; if this were not so, there would be no need for section 3607. But, we hold in this case of first impression, it is not a good argument under sections 1981 and 1982. Those statutes forbid unequal treatment based on race, and while for this purpose Jews constitute a race, it is not the case that every preference based on religion is a discrimination against a race. Suppose a Bahai organization refused to sell property to persons not of the Bahai faith. It would be extremely odd to describe such a policy as anti-Semitic. The policy would cut across racial grounds, however broadly or narrowly the term “race” was construed. Cf. Tagatz v.  Marquette University, 861 F.2d 1040, 1046 (7th Cir.1988); Pime v. Loyola University, 803 F.2d 351, 357 (7th Cir.1986) (concurring opinion).
 
The defendants were entitled to an instruction that even if, as they denied but the plaintiffs asserted (and the jury might believe the plaintiffs), they had given a preference to Catholics, or to the particular Catholics belonging to St. Monica’s Congregation, this did not alone constitute discrimination against the Jewish race (“ancestral discrimination”-not religious discrimination). It might be evidence of discrimination against Jews but it would not be, in itself, discrimination against Jews. It would not be like reverse racial discrimination or affirmative action-a preference, say, for blacks, which necessarily hurts whites, another racial group. A preference for Bahais hurts all non-Bahais, a preference for Catholics all non-Catholics; it is not a harm to a particular group of non-Bahais, or of non-Catholics, such as Jews. This case is therefore much like Personnel Administrator of Massachusetts v. Feeney, 442 U.S. 256, 99 S.Ct. 2282, 60 L.Ed.2d 870 (1979), where a statute that discriminated in favor of veterans was held not to be a form of sex discrimination, even though few veterans are women, just as few Catholics are of Jewish ancestry.   …  AFFIRMED.
(  (  (  (  (
DISCUSSION QUESTIONS:

45.  In Bachman, Judge Posner says at one point that, “In making clear that the protection of the statute is not limited to observant Jews, the term actually helped the Bachmans by eliminating any need for them to prove that they are observant.”  What does he mean?  Is this correct?  
46.   Bachman distinguishes between claims of racial anti-Semitism (actionable under the Civil Rights Act of 1866) and religious anti-semitism (not actionable under the Civil Rights Act of 1866).  Do you agree with the court’s conclusion that this case only involves religious discrimination?  We read several cases in Weeks 7 and 8 involving Jews (Lubetsky; LeBlanc-Sternberg;  Hack; Bloch). What evidence is there in these cases that suggests the claims are best characterized as racial, religious, or both?  
2.  Post-9/11 claims:  Islam and Associated Nationalities

DISCUSSION QUESTIONS:

47.  Bachman’s distinction between religious discrimination and claims based on race/ethnicity also arises in cases involving Islam and associated nationalities.  What evidence in Isse (Week 6) and in each of the three cases in this section suggests that the claims in the cases are best characterized as racial, religious, or both?  

48.  In Isse and the three cases that follow, does the post-9/11 context affect the way you view the evidence?  Are the four cases correctly decided? 
49.  Isse and the three cases that follow each address the legal significance of discriminatory comments made by employees of the defendant.  Do you agree with the way each of the courts handles the issue?  How serious must comments be before they are sufficient to get a plaintiff’s case to the jury?
(  (  (  (  (
Afkhami v. Carnival Corp.

305 F.Supp.2d 1308 (S.D.Fla. 2004)

ALTONAGA, District Judge.  THIS CAUSE came before the Court upon Defendant, Carnival Corporation, d/b/a Carnival Cruise Lines’ … Motion for Summary Judgment…. 

I. PROCEDURAL BACKGROUND.  In their Second Amended Complaint, Plaintiffs, Ali M. Afkhami (“Ali”), Anahita Afkhami (“Anahita”), Farbod Afkhami (“Farbod”), Fatemeh Z. Afkhami (“Fatemeh”), Mehran Afkhami (“Mehran”) and Shabnaz Taherkhani (“Shabnaz”) (collectively “Plaintiffs”), seek redress pursuant to 42 U.S.C. § 1981 (§ 1981) … and Title II of the Civil Rights Act of 1964. Count I alleges that Defendant, Carnival Corporation, d/b/a Carnival Cruise Lines (hereinafter “Carnival”), “violated Plaintiffs’ right to make and enforce contracts”…. Count III alleges that Carnival violated Title II because “Plaintiffs were denied access to a place of public accommodation, to wit: Defendant’s cruise ships, on the basis of racially discriminatory acts by Defendant.” Plaintiffs seek compensatory damages for emotional distress, mental pain and suffering, mental anguish, and psychological injury, as well as punitive damages….

II. FACTUAL BACKGROUND. Carnival operates cruise ships in the Caribbean, Gulf of Mexico, and Pacific Ocean. Plaintiffs had sailed on Carnival cruises on two occasions and had positive experiences. Indeed, they had such positive experiences on Carnival cruises that “because of that we actually wanted to go a third time.” (Deposition of Ali M. Afkhami, 8:1-2). Farbod and his wife, Shabnaz, planned a third cruise as part of their honeymoon.

 
Farbod’s family planned to join them on the cruise as part of a family vacation. These family members included Farbod’s father, Ali; mother, Fatemeh; brother, Mehran; and sister, Anahita. All of them, with the exception of Shabnaz, are United States citizens and residents of Maryland, and were traveling with United States passports. All are of Iranian national origin and Persian descent, facts that are noted in their passports.

 
On November 16, 2001, Farbod purchased tickets for his family members through Expedia.com for a January 6, 2002 Carnival cruise on the ship, Victory. The Afkhami family traveled by car from their home in Maryland to Miami for the Carnival cruise. Plaintiffs received their tickets approximately one-to-two weeks prior to their January 6 cruise.

 
Carnival’s ticket contract states at paragraph 4(e): “No Guest is permitted to bring on board the Vessel live animals (other than qualified service animals, with not less than 14 days advance notice given to Carnival).” Paragraph 6 reads:

 6. (a) The Guest warrants that he and those traveling with him are physically fit to travel at the time of embarkation and is required to notify Carnival in writing at the time of booking the cruise of any physical disability or medical condition which may require special assistance during the voyage. Failure to do so will release Carnival from any liability for loss, damages, or other compensation arising from or related in any way to such disability or condition. Upon booking the cruise, guests who have special needs are required to contact Carnival’s Special Needs Desk (305) 599-2600 (ext. 70025) to discuss the details of their special needs. Carnival reserves the right to require that any Guest, who is not self-sufficient, travel with a companion who shall take responsibility for any assistance needed during the voyage and in case of emergency.

(b) Carnival and the Master each reserves the right to refuse passage, disembark or confine to a stateroom any Guest whose physical or mental condition, or behavior would be considered in the sole opinion of the Captain and/or the ship’s physician to constitute a risk to the Guest’s own well-being or that of any other Guest or crew member.... Carnival and the Master reserve the right to disembark any guest whose behavior affects the comfort, enjoyment, safety or well being [sic] of other guests or of any crew.

By signing their boarding passes, Plaintiffs indicated that they received, read and agreed to the terms and conditions of the ticket contracts.

On January 6, 2002, Plaintiffs had tickets in their immediate possession for boarding purposes, had all other pertinent documentation, and arrived at the appropriate boarding time. After showing passports that noted their national origin, Plaintiffs cleared security with their baggage, and boarded the Victory, owned and operated by Carnival, then lying by Carnival’s dock in Miami, Florida. The time of departure of the ship was advertised as 4:00 p.m. on January 6, 2002.

 
Notwithstanding the terms and conditions of their tickets, Plaintiffs boarded the Victory with a small wooden container of fifty to sixty live bees. Plaintiffs did not seek permission from Carnival prior to carrying the bees aboard the Victory nor die they advise Carnival that the bees were in their possession when they passed through security, or upon boarding. The container of bees was not discovered until after the Plaintiffs had boarded the Victory. The container was found in one of the three cabins booked by the Afkhamis. A warning on the container of bees cautioned, “[a]llergic reactions to honey bee stings can cause death. Use at your own risk.” Plaintiffs had not read the terms and conditions of their ticket contracts prior to boarding the Victory on January 6, 2002, and therefore, they did not know that bringing the bees would violate their ticket contracts with Carnival.

 
Once on board the Victory, Plaintiffs broke up into separate groups. Approximately one hour after they boarded, Plaintiffs were called via the intercom system to the Plaintiffs’ guest room where the bees had been discovered. Carnival’s security staff responded as well as the Ship’s agent on duty that day, Christian Gonzalez. Representatives of several federal agencies, including U.S. Customs (“Customs”) and the Immigration and Naturalization Service (“INS”), were already on the ship investigating an unrelated incident. They also responded to the scene. Customs checked the Plaintiffs’ luggage and INS checked their passports.

 
It is part of the Ship Agent’s job to deal with any passenger problems and make sure the vessel sails as scheduled. The Victory was being significantly delayed in its departure because of the investigation involving the Afkhamis and the unrelated incident. Accordingly, Mr. Gonzalez telephonically reported the incident to Brendan Corrigan, Vice President of Cruise Operations.

 
Carnival employees searched Plaintiffs’ cabins and questioned Plaintiffs regarding the presence of the small wooden container of live bees. Plaintiffs explained that bee venom medication was used exclusively by two family members, Farbod and Anahita, as medical treatment for multiple sclerosis. Farbod and Anahita apparently utilized the venom from the bee stings as a non-prescribed medical treatment for symptoms associated with multiple sclerosis. The ship’s doctor was asked for his opinion. He stated that the bees were a danger to other passengers because bee stings may have life-threatening consequences for those who are allergic to bee venom.

 
Plaintiffs allege that during the investigation, they overheard a Carnival employee, probably Christian Gonzalez, while talking on a cellular phone, state, “they’re Iranian, but they’re nice people.” Shabnaz has testified that the Carnival employee that made this statement was trying to convince others to let Plaintiffs stay on the ship. Indeed, he was pleading with the other person on the phone to let Plaintiffs continue on the cruise. Farbod has also testified that the person making the statement indicated that he was waiting for his orders from headquarters, but that if it were up to him, Plaintiffs would be able to remain on the ship. The statement was the only comment the Afkhamis heard regarding their national origin and the only fact, other than their passports being checked, that lead them to believe Carnival’s actions were based on Plaintiffs’ national origin.

 
Mr. Corrigan decided to disembark the Afkhamis after several telephonic discussions with Mr. Gonzalez, Mark Mann, from Carnival’s Security Department, and Clarissa Martinez, then an Assistant Manager of Embarkation. Mr. Corrigan has testified that he made the decision because “[t]he Afkhamis violated terms of their ticket contract by bringing live animals aboard a ship. In doing so, I felt they had endangered the other passengers and needlessly delayed the ship’s departure.” (Corrigan Decl., ¶ 10).

 
Carnival employees informed Plaintiffs that they had violated Carnival’s rules and regulations by bringing live bees onto the Victory, and told Plaintiffs they had to leave the ship. Plaintiffs offered to get rid of the bees, or have Carnival get rid of the bees, and proceed on the cruise without them. Plaintiffs’ request was rejected. They were required by Carnival to leave the Victory and the bees were confiscated by Customs and the U.S. Department of Agriculture.

 
Plaintiffs left the Victory assisted by Ms. Martinez. Plaintiffs’ baggage was contemporaneously carried out of the ship by Carnival employees. While they were leaving the ship, Ms. Martinez has testified that one of the Plaintiffs asked her if they could board another Carnival ship on the next day. Ms. Martinez called Mr. Corrigan to ask him the Plaintiffs’ question. Mr. Corrigan thought this was an unusual request and asked Ms. Martinez to tell the Plaintiffs they could not return on a Carnival vessel. Ms. Martinez has testified that she passed this information on to the Plaintiffs, who were standing around her in a group. Carnival’s ships were under a state of heightened security at the time of this incident, which occurred only four months after the events of September 11, 2001. Mr. Gonzalez also became aware that Brendan Corrigan had decided that the Afkhamis would be prohibited from sailing on another Carnival cruise and overheard Ms. Martinez give the family that information.

 
Farbod denies being told that he could not sail on another Carnival ship. Anahita similarly alleges that she was unaware that she was not allowed to sail on another cruise with Carnival. Ali, who does not speak English, testified that he was not told of Carnival’s instruction. Fatemeh also does not speak English and does not recall Carnival’s instruction that they not book another cruise with Carnival for the next day. Shabnaz acknowledges that at the time of this incident, she only understood 50% of what was being spoken in English. Shabnaz does not recall being told that they could not immediately book another Carnival Cruise after January 6, 2002. Mehran has no recollection of this entire incident.

 
Carnival does not have a computer system that would allow it to “flag” a particular passenger who has been told not to return. Instead, Carnival relies on communications with its various facilities. Ms. Martinez was out sick on January 7, 2002, so she sent an e-mail to one of the staff persons in her office asking her to notify all of Carnival’s home ports that the Afkhamis were not allowed to sail on any Carnival ship. Unfortunately, Ms. Martinez did not realize until later that day that the staff person had not read her e-mail and the notification to all the home ports did not go out as expected.

 
On January 6, 2002, after disembarking from the Victory, Plaintiffs stayed at a hotel in Miami for the night. From the hotel, Farbod called Carnival and other cruise lines searching for a cruise that would sail the following day. Farbod claims that the only cruise available on the desired date was a cruise on Carnival’s Imagination. Plaintiffs decide to re-book a Carnival cruise after their experience the prior day for several reasons: (1) Carnival offered the “cheapest” cruises; (2) Plaintiffs thought the only reason they had been removed from the Victory on January 6, 2002 was their possession of bees, and they did not intend to carry bees on January 7, 2002; and (3) they had enjoyed their two previous cruises on Carnival ships. Moreover, Plaintiffs were intent on taking a cruise because they were away from home and they wanted a vacation. Therefore, Farbod purchased six tickets for a cruise on Carnival’s Imagination, which was scheduled to depart from Miami on January 7, 2002. When Farbod purchased the cruise tickets over the telephone, he did not advise the Carnival reservations agent that he and his family had been removed from a Carnival ship on that same day due to a violation of the terms and conditions of their ticket agreements.

 
On January 7, 2002, Plaintiffs picked up their tickets from Carnival at the Port of Miami terminal. Once again, Plaintiffs presented their passports for inspection, cleared security checkpoints with their baggage, boarded the Imagination, this time without any bees, and were assigned cabins.

 
When Ms. Martinez realized her notification regarding the Afkhamis had not been sent out, she called Pedro Arce, the Supervisor of Embarkation on duty at the Port of Miami on January 7, 2002. Mr. Arce advised Ms. Martinez that the Afkhamis had already boarded the ship. She told Mr. Arce that they were not allowed to sail with Carnival per Brendan Corrigan’s instructions the day before. Mr. Arce then notified Mr. Gonzalez, who was again assigned as the Ship’s agent on January 7, 2002, and asked him to disembark the Afkhamis.

 
Mr. Gonzalez went to the Afkhamis’ cabins accompanied by the ship’s Chief Security Officer to advise them that they needed to disembark in accordance with Brendan Corrigan’s instructions. When Mr. Gonzalez and the Chief Security Officer arrived at the Plaintiffs’ cabin, Plaintiffs were not there. They were paged through the Imagination’s intercom system and asked to return to their cabins.

 
Anahita and Shabnaz were together when they heard the page and responded to the lobby. There they were asked to wait for a few minutes. While they were waiting, they saw some unidentified Carnival employees bring up a couple of their pieces of luggage along with a gas canister. Shabnaz testified that she saw an unidentified male Carnival employee place one of Plaintiffs’ name tags around the gas canister. They later followed two unknown Carnival employees towards their cabins while they pushed the luggage cart containing Plaintiffs’ luggage and the canister. Anahita indicates that she recalls saying something to the persons pushing the luggage cart about the canister not belonging to the Plaintiffs. Shabnaz does not indicate that she or Anahita advised the Carnival employees pushing the cart that the canister did not belong to the family.

 
One of the cabins (the one in which Anahita and Shabnaz were staying) was a distance away from the other two cabins booked by the Afkhamis. The Carnival employees pushing the luggage cart continued to the other two cabins while Anahita and Shabnaz went to theirs. When they arrived at their cabin and saw no one waiting, they decided to go to the other two cabins where they found Mr. Gonzalez.

 
In the meantime, when Farbod and the other Plaintiffs arrived at their cabins, they observed that their luggage was in front of their cabins. The luggage of other passengers was also in the hallway. At some point, they noticed that the canister of compressed gas was alongside the Afkhamis’ luggage. The canister had a luggage tag indicating that it belonged to the Afkhami family. For the most part, Farbod and Anahita were the ones talking with the Carnival employees. Farbod has testified that no one at Carnival asked Plaintiffs any questions about the gas canister.

 
Plaintiffs met with Christian Gonzalez. Mr. Gonzalez asked Plaintiffs, “I told you guys not to come back to this ship anymore. Why are you here again?” Mr. Gonzalez instructed Plaintiffs to leave the Imagination. Other than this statement, Farbod claims that Carnival did not tell Plaintiffs why they were removed on January 7, 2002. Shabnaz conceded that at the time of this statement, no one disputed Mr. Gonzalez’s assertion that Plaintiffs had been told not to book another cruise with Carnival. Plaintiffs did not hear any reference made to their national origin on January 7.

 
The Afkhamis were disembarked from the Imagination along with their luggage and the gas canister. As they had done on January 6, 2002, Carnival employees carried Plaintiffs’ belongings to the terminal. The Afkhamis left the canister behind after leaving the Port of Miami. The gas canister was eventually determined to belong to Carnival for use in pressurizing draft beer dispensers. It was also discovered that there were two other gas canisters that were mistakenly associated with the Plaintiffs. Carnival’s security department investigated how the canisters became mixed up with Plaintiffs’ luggage but was unable to determine how it happened. It is known that such canisters are loaded onto the same area of the ship as is passenger luggage.

 
Plaintiffs do not know of any non-Iranians who were permitted to sail on a Carnival Cruise ship with live bees, or any live animals. Plaintiffs are also not aware of any non-Iranian passengers who have been allowed to return on a Carnival ship after attempting to sail with live bees on a prior cruise, or after having been removed from a Carnival ship, for any reason, on a prior occasion.

 
Carnival routinely disembarks passengers or denies them access to its vessels for multiple reasons, which include bringing cigarettes or smoking aboard a non-smoking ship, bringing contraband aboard, failing to present proper identification, violating minimum age requirements, and disorderly conduct. Between January 6, 2002 and February 3, 2002, at least forty-nine passengers were asked to disembark the Victory. Only the Afkhamis are known to have been of Iranian national origin.

 
Carnival also bars some passengers from sailing again. These decisions are made on a case-by-case basis and are communicated, usually verbally, to the passengers. Carnival does not maintain a list of passengers who have been barred from future travel. Carnival does have some anecdotal information regarding such passengers. For example, on December 10, 2002, Carnival advised Greg Platkin in writing of Carnival’s decision to cancel his booking for a Carnival cruise as a result of several incidents of unacceptable conduct occurring on a previous Carnival cruise in 2001 and necessitating the involvement of the captain, purser staff, hotel staff, and security personnel. In its letter to Greg Platkin, Carnival stated that “[i]n order to avoid a repeat of any similar incidents, Carnival has determined it is best that you be denied boarding now and a full refund will be issued to you.” (Declaration of Robert Beh, Exh. A). To the best of Carnival’s knowledge, Mr. Platkin is not of Iranian national origin.

 
In 1995, a group of nine guests was involved in numerous incidents of disruptive behavior aboard Carnival’s Jubilee. Upon reaching the terminal in Los Angeles, Carnival turned the guests over to Customs. One of these guests, Steve Won, managed to later board another Carnival ship, the Elation, in 1999. After repeated noise complaints, Chief Security Officer Raymond D’Monty asked Mr. Won and his roommate, Michael Mamanos, to disembark. He specifically told them not to return. Despite this, both passengers tried to re-board. This time they were stopped by security personnel on the ship’s gangway and turned over to immigration officers who escorted them to the airport for their flight home. To the best of Carnival’s knowledge, these passengers were not of Iranian national origin.

III. LEGAL DISCUSSION …
 
2.  The Undisputed Material Facts Do Not Make Out a Prima Facie Case of Discrimination Under § 1981 or Title II (Counts I and III).  [2] Plaintiffs claim disparate treatment under § 1981 and Title II. Section 1981 provides that “[a]ll persons within the jurisdiction of the United States shall have the same right in every State and Territory to make and enforce contracts, to sue, be parties, give evidence, and to the full and equal benefit of all laws and proceedings for the security of persons and property as is enjoyed by white citizens, and shall be subject to like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no other.” 42 U.S.C. § 1981. Title II provides that “[a]ll persons shall be entitled to the full and equal enjoyment of the goods, services, facilities, privileges, advantages, and accommodations of any place of public accommodation, as defined in this section, without discrimination or segregation on the ground of race, color, religion, or national origin.” 42 U.S.C. § 2000a(a). In order to prove a prima facie case of “disparate treatment” discrimination, a plaintiff may prove his or her case through (1) direct evidence of discrimination, (2) pattern and practice evidence of discrimination, or (3) circumstantial evidence of discrimination. See Aurel v. Sch. Bd. of Miami-Dade County Pub. Sch.,

 HYPERLINK "https://webmail.law.miami.edu/exchweb/bin/redir.asp?URL=http://www.westlaw.com/Find/Default.wl?rs=dfa1.0%26vr=2.0%26DB=4637%26FindType=Y%26ReferencePositionType=S%26SerialNum=2003349231%26ReferencePosition=1377" \t "_blank"  261 F.Supp.2d 1375, 1377 (S.D.Fla.2003) (setting forth the three methods of proving disparate treatment discrimination in the context of 42 U.S.C. § 2000e, et seq. (“Title VII”)) (citation omitted). 

[3]
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 HYPERLINK "https://webmail.law.miami.edu/exchweb/bin/redir.asp?URL=http://www.westlaw.com/Find/Default.wl?rs=dfa1.0%26vr=2.0%26DB=350%26FindType=Y%26ReferencePositionType=S%26SerialNum=1989049605%26ReferencePosition=582" \t "_blank"  870 F.2d at 582). Viewing the facts in the light most favorable to Plaintiffs, there is no “direct” evidence of discrimination in the record. The one statement Plaintiffs refer to is made by a Carnival employee, probably Christian Gonzalez, that “they [Plaintiffs] are Iranian, but they’re nice.” This is the only comment allegedly made by Carnival regarding Plaintiffs’ ethnicity. In order for a racially or ethnically derogatory statement to be direct evidence in a discrimination case, it must be (1) made by the decision-maker responsible for the alleged discriminatory act; and (2) made in the context of the challenged decision; otherwise, the statement is considered a “stray remark” and does not constitute direct evidence of discrimination. See, e.g., Vickers v. Federal Express Corp.,
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 HYPERLINK "https://webmail.law.miami.edu/exchweb/bin/redir.asp?URL=http://www.westlaw.com/Find/Default.wl?rs=dfa1.0%26vr=2.0%26DB=4637%26FindType=Y%26ReferencePositionType=S%26SerialNum=1998173868%26ReferencePosition=1359" \t "_blank"  16 F.Supp.2d 1356, 1359-60 (S.D.Fla.1998)) (Title VII and § 1981 case). Here, Christian Gonzalez was not a decision-maker, and thus, the first prong is not satisfied. There are no other statements or comments, or any other kind of direct evidence, which if believed, would prove the existence of national origin discrimination without inference or presumption.

 
[5] Under the pattern and practice theory of discrimination, a plaintiff must provide evidence sufficient to establish that impermissible discrimination was the defendant’s standard operating procedure through a combination of historical, anecdotal, or statistical evidence. See, e.g., Cooper v. Southern Co.,
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As Plaintiffs failed to establish their case by direct evidence or evidence of a pattern or practice, the last consideration is whether there is any indirect or circumstantial evidence to establish a prima facie case of discrimination. The traditional burden-shifting framework made applicable to Title VII claims in McDonnell Douglas Corp. v. Green,
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 HYPERLINK "https://webmail.law.miami.edu/exchweb/bin/redir.asp?URL=http://www.westlaw.com/Find/Default.wl?rs=dfa1.0%26vr=2.0%26DB=345%26FindType=Y%26ReferencePositionType=S%26SerialNum=1998060660%26ReferencePosition=1464" \t "_blank"  993 F.Supp. 1462, 1464-65 (M.D.Fla.1998) (Title II case). That is, Plaintiffs must first establish their prima facie case of discrimination by a preponderance of the evidence. The burden then shifts to Carnival to articulate a legitimate, non-discriminatory reason for the challenged action, which is a burden of production, not of persuasion.

 
[6] Assuming Carnival does so, the burden shifts back to Plaintiffs to demonstrate that the reason proffered by Carnival is a pretext for discrimination. See McDonnell Douglas,
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[7] In this case involving alleged public accommodation discrimination under § 1981 and Title II, Plaintiffs prove their prima facie case of discrimination if they show: (1) they are members of a protected class; (2) they attempted to contract for services and to afford themselves the full benefits and enjoyment of a public accommodation; (3) they were denied the right to contract for those services and, thus, were denied those benefits and enjoyments; and (4) similarly situated persons who are not members of the protected class received full benefits or enjoyment, or were treated better. LaRoche I,
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[8] Carnival argues that Plaintiffs cannot establish a prima facie case because they cannot satisfy the fourth prong, i.e., that similarly situated non-Iranian passengers were treated better. “Similarly situated” means similar in all relevant respects. See Holifield v. Reno,

 HYPERLINK "https://webmail.law.miami.edu/exchweb/bin/redir.asp?URL=http://www.westlaw.com/Find/Default.wl?rs=dfa1.0%26vr=2.0%26DB=506%26FindType=Y%26ReferencePositionType=S%26SerialNum=1997128993%26ReferencePosition=1563" \t "_blank"  115 F.3d 1555, 1563 (11th Cir.1997); Gaston,

 HYPERLINK "https://webmail.law.miami.edu/exchweb/bin/redir.asp?URL=http://www.westlaw.com/Find/Default.wl?rs=dfa1.0%26vr=2.0%26DB=4637%26FindType=Y%26ReferencePositionType=S%26SerialNum=2001130945%26ReferencePosition=1368" \t "_blank"  129 F.Supp.2d at 1368. The burden is on the plaintiff alleging discrimination to show better treatment of individuals engaged in similar conduct. Gaston,
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 HYPERLINK "https://webmail.law.miami.edu/exchweb/bin/redir.asp?URL=http://www.westlaw.com/Find/Default.wl?rs=dfa1.0%26vr=2.0%26DB=350%26FindType=Y%26ReferencePositionType=S%26SerialNum=1989079029%26ReferencePosition=1541" \t "_blank"  874 F.2d 1534, 1541 (11th Cir.1989)). Thus, Plaintiffs must identify Carnival passengers who also brought live animals on board a Carnival ship in violation of their ticket contracts and without prior permission and were not removed after Carnival learned of the circumstances; or who were removed from a Carnival ship on one day for bringing live animals on board, and then boarded a Carnival ship on the next day without notifying Carnival of their removal the day before, and were permitted to travel after Carnival learned of the circumstances. This is what Plaintiffs are required to show because these are the relevant aspects of Plaintiffs’ conduct that Carnival was confronted with when it made the decisions in question.

 
Plaintiffs have identified no such “similarly situated” passengers, or “comparators.” They have failed to identify any non-Iranian passengers, or any passengers at all, who were allowed to travel on Carnival ships with bees, or any other live animals. Although these passengers would not necessarily be “similarly situated,” Plaintiffs have not identified any non-Iranian passengers, or any passengers, who were allowed to travel on Carnival ships after Carnival became aware that they had violated some other provision of their ticket contracts. Additionally, Plaintiffs have not alleged that other non-Iranian passengers, or any other passengers, were allowed to take a subsequent Carnival cruise after being removed the day before from a Carnival ship upon attempting to sail with live bees. They have also failed to allege that any passengers were allowed to take a subsequent Carnival cruise after being removed from a Carnival ship, for any reason, on a prior occasion. 

There is evidence that Carnival routinely disembarks passengers or prevents them from boarding for a numbers of reasons, some of which would not be “similar.” For example, over forty-nine (49) passengers were disembarked from or denied boarding on the Victory between January 6, 2002 through February 3, 2003. Of these, only the Afkhamis are known to be of Iranian national origin. Carnival does not keep a list of passengers who are asked not to return on future trips. These decisions are made on a case-by-case basis and are usually communicated orally.

 
Carnival is aware of incidents where non-Iranian passengers were asked not to return. Carnival has some anecdotal information regarding other passengers who have been barred from future cruises. Greg Platkin, who is not of Iranian national origin, was advised in writing of Carnival’s decision to deny him boarding as a result of his past conduct. In 1995, the nine guests who were involved in numerous incidents of disruptive behavior aboard the Jubilee were turned over to Customs. One of these, Steve Won, was asked to disembark from a later voyage on the Elation. He and his roommate were specifically told not to return, and despite this, both passengers tried to re-board. This time they were stopped by security personnel and were turned over to immigration officers.

 
[9] Greg Platkin, Steve Won and the Plaintiffs all engaged in inappropriate conduct on one Carnival cruise, and attempted to obtain passage on a subsequent cruise without Carnival’s permission, and all were refused passage based on the prior conduct. Plaintiffs received the same treatment as non-Iranian passengers, rather than disparate treatment. On this record, Plaintiffs simply have not met their burden of showing that other non-Iranian passengers, who engaged in the same or similar behavior as the Plaintiffs, received better treatment from Carnival. Consequently, Plaintiffs have not established a prima facie case of national origin discrimination under Title II or § 1981.

3. Moreover, No Material Facts Are in Dispute as to the Absence of Pretext for Discrimination With Regard to Plaintiffs’ Disembarkation from Carnival Ships on January 6 and 7, 2002.  [10] It is not necessary, therefore, to address the existence of pretext for discrimination, although the undersigned notes that no material facts are in dispute as to the absence of pretext for discrimination with regard to Plaintiffs’ disembarkation from Carnival ships on January 6 and 7, 2002. Nonetheless, and briefly, Plaintiffs have failed to show that Carnival’s legitimate non-discriminatory reason for its actions on both January 6, 2002 and January 7, 2002, i.e., Plaintiffs’ unauthorized possession of live bees onboard the Victory, in violation of Plaintiffs’ ticket contracts, was a pretext for discrimination.

 
Plaintiffs have failed to refute Carnival’s evidence that the decision to refuse Plaintiffs passage on future Carnival cruises was made on January 6, 2002 by Brendan Corrigan based on the bee incident. Admittedly, it is disputed whether or not anyone at Carnival told Plaintiffs on January 6 that they could not return on a future cruise. Regardless of whether the decision was communicated to the Plaintiffs or not, however, it is undisputed that Corrigan made the decision on that date. Therefore, Plaintiffs’ heavy reliance on the existence of a gas canister that was labeled with Plaintiffs’ name tags and was placed together with Plaintiffs’ baggage on January 7, 2002, is unavailing. The situation with one or more gas canisters was indeed odd, but it does not show pretext, as Plaintiffs have failed to show that the confusion regarding the origin and ownership of the gas canisters was a reason behind Carnival’s decision to disembark Plaintiffs from the Imagination on January 7.

 
Additionally, the statement allegedly made by a Carnival employee, presumably Christian Gonzalez, that “they’re Iranian, but they’re nice people,” does not show pretext because it does not reveal discriminatory animus on the part of the speaker or the listener. This statement was purportedly made while the Carnival employee was talking on his cellular phone to an unidentified person. No evidence has been presented as to any statements made by the other person engaged in this telephone conversation. Moreover, Plaintiffs have testified that the Carnival employee that made this statement was sympathetic to the Plaintiffs and was trying to help Plaintiffs stay on the ship, but he was instructed by his superiors to remove Plaintiffs from the Victory.
 
Christian Gonzalez was not the decision-maker, Brendan Corrigan was, and yet Mr. Gonzalez’s alleged remark is the only statement regarding Plaintiffs’ national origin and the only fact (other than their passports being checked) that lead Plaintiffs to believe that Carnival’s actions were discriminatory. Accordingly, even assuming Plaintiffs had established a prima facie case of discrimination, which they have not, Carnival has provided a legitimate non-discriminatory reason for its decisions to disembark Plaintiffs from Carnival’s ships on January 6, 2002 and January 7, 2002. Plaintiffs have failed to establish that this justification is not entitled to credence and that discrimination is the real reason.

IV. CONCLUSION.  For the foregoing reasons, it is ORDERED AND ADJUDGED as follows:  Carnival’s Motion for Summary Judgment (D.E. 89) is GRANTED in part. Summary Partial Final Judgment will be ENTERED in favor of the Defendant and against Plaintiffs on Counts I and III of the Second Amended Complaint ….
(  (  (  (  (
Fahim v. Marriott Hotel Services
551 F.3d 344 (5th Cir. 2008)
E. GRADY JOLLY, Circuit Judge:  Sanaa Fahim filed this action under … Title II of the Civil Rights Act of 1964, against Marriott Hotel Services, Inc. Title II prohibits discrimination in public accommodations. Fahim alleges that Marriott violated Title II by discriminating against her on the grounds of race and religion, when denying her a room on the basis of her airline voucher. Marriott counters that at the time Fahim presented her voucher it had no rooms available. In a well-considered opinion, the district court granted summary judgment for Marriott because Fahim failed to rebut Marriott’s legitimate, non-discriminatory reason for denying her a room. Fahim timely appealed. Because we agree that Fahim has not rebutted Marriott’s legitimate, nondiscriminatory reason for denying her a room, we affirm. 
I.  We begin with a brief summary of the facts.
 
Sanaa Fahim is a sixty-six year old resident of Arizona who immigrated to the United States from Egypt in 1966. She is an American citizen who identifies herself as Egyptian-American. She is a Muslim with self-described “light brown” skin.
 
In August 2006, Fahim spent a three-week vacation in Egypt. On her way back to Arizona, she missed a connecting Air France flight in Houston. Because she had an overnight layover, Air France gave her a voucher for a hotel room, dinner, and breakfast. At the airline’s request, she agreed to assist another vouchered passenger who did not speak English. The passenger, a young woman who spoke Arabic and wore a head scarf known as a hijab, was a stranger to Fahim. Fahim herself was wearing a bandana on her hair.
 
Fahim stated that the Air France attendant who issued her voucher told her that there were two available rooms at the Marriott hotel at the airport. Fahim and the passenger she was assisting then made their way to the Marriott. When they arrived, there was a line of individuals waiting for a room. Fahim waited about five minutes before she reached the front desk and was attended by a male member of the hotel staff. Fahim presented her voucher to him. She stated that at first he was courteous, but that after she asked for a room for the other passenger his demeanor changed. Fahim described the incident at her deposition:
A. Okay. He raised his head.
Q. Okay.
A. And all of a sudden he looked at her and at me; and his whole face, his whole demeanor changed. He took on another kind of face and he [waved] his two fingers at me and he said, “You have to go back.” I have never been [so] shocked in my life.
* * * *
A. He said-no, he did not point. He [waved] me out. “You have to go back.”
* * * *
A. I said, “I beg your pardon? Go where?”
Q. Okay. And what did he say?
A. “Go back to the airport.”
Q. Okay. Did he say anything else?
A. “We are too”-he-now he is shushing down. “We are no longer accepting Air France vouchers.”
 
According to Fahim, when she offered to pay for a room, he told her, “I don’t have rooms.” Fahim began complaining in a “raised voice.” Marriott staff told her again that Marriott did not have “rooms for Air France.” When Fahim asked why others were still waiting in line for a room, they told her that those individuals had reservations.
 
Fahim then returned to the airport. The other passenger, who had been talking on the telephone with a relative, did not return with her. Fahim went to the Air France desk and complained that she had not obtained a room at the Marriott. Fahim testified that the Air France attendant told her, “That can’t happen. We booked a room for you.” Air France then issued Fahim a new voucher, this time for the Quality Inn. Fahim proceeded to the Quality Inn, which accepted her, and never saw the other passenger again.
 
In fact, the other passenger, also of Mid-Eastern descent and Muslim appearance, went back to the Marriott about an hour later and received a room. According to Marriott, by that time rooms had been made available as other travelers cancelled their reservations.
 
Fahim filed this action against Marriott, alleging that Marriott discriminated against her on the basis of religion and color, in violation of 42 U.S.C. § 2000a, also known as Title II of the Civil Rights Act of 1964. In her deposition, Fahim explained that she and the other passenger “did not look right for the part of Marriott.” She stated that:
 My experience in life taught me to watch body language; and when somebody is very nice when his head was down and he called me and addressed me with “Hi, ma’am, how are you, ma’am,” and all of a sudden when I point to a girl behind me who is wearing the Muslim head scarf, hijab, and his face changes, that tells me he is discriminating.
 
Marriott countered that it did not discriminate against Fahim when it denied her a room, but rather that it did not have a room available at the time she presented her voucher.
 
On Marriott’s motion, the district court below dismissed Fahim’s claims for damages because damages are not available under Title II. The district court then denied Fahim’s motion to amend her complaint to ask for relief under 42 U.S.C. § 1981, for which damages are available. Finding no genuine issue of material fact that Marriott discriminated against Fahim, the district court granted summary judgment for Marriott.
 
Fahim appeals here both the denial of her motion to amend and summary judgment. For the reasons stated below, we affirm.  …
III.  We now turn our attention to whether summary judgment was proper.

A.  Fahim brought this action under Title II of the Civil Rights Act of 1964, which prohibits discrimination in public accommodations…. Fahim has not alleged that Marriott or its employees used language that constituted racial or religious slurs, nor that any other incident could be directly linked to her race or religion. Fahim thus presented no direct evidence of discrimination. See Rachid v. Jack In The Box, 376 F.3d 305, 310 n. 6 (5th Cir.2004) (direct evidence of discrimination is “that, if believed, proves the fact of discriminatory animus without inference or presumption” (quoting Sandstad v. CB Richard Ellis, Inc., 309 F.3d 893, 897 (5th Cir.2002))). Accordingly, her Title II case is one of circumstantial evidence only.
 
As the district court discovered, there is but scant case law under Title II. By contrast, Title VII of the Civil Rights Act of 1964, which prohibits discrimination in employment, has produced a good deal of case law. For this reason courts faced with a Title II case frequently borrow Title VII authority. The district court … used McDonnell Douglas to guide her analysis of Fahim’s Title II claim. …  The district court found that Fahim’s claim failed under McDonnell Douglas both because she did not establish a prima facie case of discrimination and because she did not effectively rebut Marriott’s legitimate, non-discriminatory reason for not providing her a room.
 
B.  Because this circuit has not articulated a different test for determining whether a plaintiff has established a prima facie case under Title II, we think the district court was correct to refer to Title VII case law to fill this void. Under our Title VII precedent, a plaintiff establishes a prima facie case of employment discrimination by showing that he or she:
 (1) is a member of a protected group; (2) was qualified for the position at issue; (3) was discharged or suffered some adverse employment action by the employer; and (4) was replaced by someone outside his protected group or was treated less favorably than other similarly situated employees outside the protected group.
McCoy v. City of Shreveport, 492 F.3d 551, 556 (5th Cir.2007) (citing Wheeler v. BL Dev. Corp., 415 F.3d 399, 405 (5th Cir.2005)).
 
Using these elements, the district court extrapolated that Fahim could establish a prima facie case of discrimination in public accommodation if she showed that (1) she is a member of a protected class; (2) she attempted to contract for the services of a public accommodation; (3) she was denied those services; and (4) the services were made available to similarly situated persons outside her protected class. We think the district court correctly re-purposed the elements establishing a prima facie case of employment discrimination under Title VII for its own use in determining whether Fahim established a prima facie case of discrimination in public accommodation under Title II.FN2
FN2. The district court noted that some courts have applied a test in which the fourth element is modified. The fourth element in that modified test asks whether (a) the services were made available to similarly situated persons outside the plaintiff’s protected class or (b) the plaintiff “received services in a markedly hostile manner and in a manner which a reasonable person would find objectively discriminatory.” See Christian v. Wal-Mart Stores, Inc., 252 F.3d 862, 872 (6th Cir.2001) (citing Callwood v. Dave & Buster’s, Inc., 98 F.Supp.2d 694 (D.Md.2000)). We need not decide whether the modified test is more appropriate for Title II cases because neither party argued below, nor argues on appeal, that the modified test should apply.
 
Although we think that the district court correctly adapted Title VII’s prima facie test in this Title II case, we need not decide whether that test was applied correctly to these facts. The district court presumed that Fahim satisfied the first three elements necessary to establish a prima facie case of discrimination in public accommodation, but concluded that she did not satisfy the fourth element because she did not show that Marriott made its services available to similarly situated persons outside her protected class. However, we will assume, without deciding, that Fahim satisfied the fourth element and thus established a prima facie case. We therefore proceed to address whether she met her burden of rebutting Marriott’s legitimate, non-discriminatory reason for denying her a room.
 
C.  [8] The district court found that even if Fahim had established a prima facie case of discrimination in public accommodation, she did not satisfy her burden of proof under McDonnell Douglas because she did not effectively rebut Marriott’s legitimate, non-discriminatory reason for not providing her a room. … Marriott offered evidence that, at the time Fahim presented her voucher, the hotel had no available rooms. According to the hotel’s “Manager on Duty” report, printed on August 22, 2006, at 11:48 p.m.:
Every thing indicated a possible quite [sic] but steady night, until the weather changed things around, we took a blanket of 35 sufficient to fill the block, as well as a number of CSOs and several Walk-ins at the rate of 209.00 only. Later on we had to close MARSHA and unblocked some of the “LAST SALE” rooms from the manual blocker to make up for the demand.
At the end of the shift we still have 45 check-ins, projecting 485 rooms occupied yielding 100% with 77 rooms on VM. No Major issues to be reported.FN3
FN3. Marriott explained that a “CSO” is an airline voucher, “MARSHA” is Marriott’s reservation system, and “VM” means “vacant maintenance.”
 
The report is consistent with hotel staff’s testimony that the hotel projected full occupancy and could not accommodate persons who did not have a reservation. This is a legitimate, non-discriminatory reason for not providing Fahim a room. Fahim thus was required to put forth evidence that Marriott’s reason was either pretextual or, if true, was not the “motivating factor” for denying her a room. Fahim argues for a number of reasons that Marriott’s reason was pretextual. The district court, however, found that Fahim failed to establish pretext. We agree with the district court.
 
Fahim first points to what she calls inconsistencies in hotel staff’s testimony. She argues that the assistant general manager’s deposition testimony contradicts the “Manager on Duty” report’s projection of full occupancy. She contends the assistant general manager admitted that there were 31 rooms available that day. But the assistant general manager only stated that there were 31 rooms available at the start of his shift (approximately 3:30 p.m.); he did not state that those rooms were available at the time Fahim presented her voucher. The assistant general manager’s testimony does not create inconsistencies suggesting pretext. Fahim’s first argument fails.
 
Fahim also points out that there is some dispute as to who among the hotel staff told Fahim that there were no vacancies. Marriott identified Fernando Aguirre as the staff member who attended to Fahim, and Aguirre testified that he recalled Fahim. Aguirre, however, does not have the same physical traits of the staff member Fahim recalls. Specifically, Aguirre is not balding and does not have blonde hair. The district court below credited Fahim’s version of the facts, but determined that this issue was not dispositive. We agree. The dispositive issue here is whether Marriott had available rooms, not which staff member attended to Fahim. This dispute is immaterial to whether Marriott’s stated reason for denying Fahim a room-that it had no available rooms-was in fact pretextual.
 
Fahim next argues that, contrary to the district court’s findings, her voucher was a reservation and Marriott refused to honor it. Marriott, however, showed that a voucher is not a reservation. Aguirre explained that a voucher guarantees payment by the airline but does not guarantee a room. He explained that reservations are made through the reservation system, require a credit card, and result in the issuance of a confirmation number. Fahim asserts that her voucher was a reservation because Air France attendants told her that they had made a reservation for her. But Fahim does not offer any admissible evidence that a voucher is a reservation. She produced copies of other Air France passengers’ vouchers for rooms and meals at the Marriott hotel for various days throughout August 2006. But while some of the vouchers she produced had reservation numbers written on them, others did not. Fahim’s mere assertion that she had a reservation because Air France told her so does not establish that she had a reservation. More importantly, however, it does not establish that Marriott’s stated reason for denying Fahim a room was pretextual.
 
Fahim also points out that Marriott failed to preserve a security videotape that documented the evening’s events. But Fahim does not explain how this fact establishes pretext. The hotel’s security camera did not record sound, and thus could not have documented Fahim’s interactions with hotel personnel. The videotape could have shown hotel personnel turning Fahim away, but Marriott does not dispute that it denied Fahim a room. Regardless, for purposes of its motion for summary judgment, the district court accepted as true Fahim’s representations of the evening’s events. Because the videotape would not have affected Marriott’s asserted reason for not providing Fahim a room, its absence cannot establish pretext.
 
Finally, Fahim complains that Marriott provided accommodation to other individuals who did not have a reservation that evening. Marriott does not dispute that some individuals without reservations obtained rooms. But Marriott produced evidence that they obtained rooms either before Marriott projected full occupancy and Fahim arrived, or after Marriott received cancellations later that same night. Fahim does not offer any evidence to show that, at the time Fahim presented her voucher, Marriott had an available room.
 
In sum, the arguments made by Fahim do not effectively rebut Marriott’s legitimate, non-discriminatory reason for not providing her a room. Accordingly, we agree with the district court that Fahim did not satisfy her burden of proof under McDonnell Douglas.   …
·  (  (  (  (
Herawi v. State of Alabama Dept. of Forensic Sciences
311 F.Supp.2d 1335 (M.D.Ala. 2004)
MYRON H. THOMPSON, District Judge.  Plaintiff Mehsati Herawi, who is Iranian, brings this lawsuit alleging that defendant State of Alabama Department of Forensic Sciences discriminated against her because of her national origin in violation of Title VII…. Specifically, she claims that the department terminated her (1) because of her national origin and (2) in retaliation for her complaints about discriminatory treatment; she further claims (3) that a department employee harassed her based on her national origin.  … This case is now before the court on the Forensic Department’s motion for summary judgment. For the reasons discussed below, the motion will be granted in part and denied in part. …
FACTUAL BACKGROUND.  Herawi was born in Iran, and she trained as a doctor in Germany. She came to the United States in 1993 to train as a forensic pathologist. She is currently a legal resident of the United States and has applied to become a citizen. From 1993 to 1998, she was a resident in pathology at Texas Tech University, and, from 2000 to 2001, she was a forensic fellow in the office of the chief medical examiner in Baltimore, Maryland.
 
In the spring of 2001, Dr. J.C. Upshaw Downs, the Director of the Alabama Department of Forensic Sciences and the Chief Medical Examiner for Alabama, recruited Herawi to come to work for the department. Herawi began work at the department on July 23, 2001. At first, she worked in the Tuscaloosa office, but she was transferred to the Montgomery office effective October 1, 2001. During the relevant time period, Herawi’s supervisor in the Montgomery office was Dr. Emily Ward; Ward’s supervisor was Craig Bailey, the director of the Montgomery Regional Laboratory; and the department’s director was Downs. Herawi, like all state employees, was a probationary employee for her first six months on the job.
 
Ward was highly critical of Herawi almost immediately upon her arrival in the Montgomery office. On her first day at work, Ward accused Herawi of being inconsiderate for not offering to help her. Ward looked at Herawi with a “hatred filled stare” and mocked her by repeating her in a high-pitched voice. On or about October 22, 2001, Ward became enraged at Herawi, shouted at her, accused her of wrongdoing, and said she had had enough of Herawi and that Herawi was the rudest person she had ever met. When Herawi tried to explain her actions, Ward yelled louder and said that she did not like Herawi and that no one else liked her either.
On October 24, Herawi expressed to Craig Bailey, the office director, her concerns about the way Ward was treating her. Bailey later told Herawi that, after his conversation with her, he spoke to Ward to find out if she had a problem with people of Middle Eastern descent. Bailey told Herawi that people from the Middle East were perceived as rude and aggressive.
 
On November 7, Ward “implied” to Herawi that she was getting calls from people asking about Herawi’s background and her accent, and she threatened to expose Herawi’s nationality to law enforcement agencies. Ward also said that she was getting calls from people asking who Herawi was, asking why she was there, and stating that she did not belong there.
Herawi had two more run-ins with Ward in December 2001, after Herawi had taken time off in November to visit her mother in California after the death of her father. On December 6, Ward called Herawi into her office, where Bailey yelled at Herawi, accusing her of neglecting the office after her father died and not performing enough autopsies. Bailey also questioned Herawi about whether she was looking for a job in California. On or about December 25, Herawi confronted Ward about whether Ward had spread a rumor that Herawi was looking for a job in California.
 
On January 2, 2002, Herawi received an “employee probationary performance appraisal” and an attached narrative performance appraisal, dated November 15, 2001. The narrative performance appraisal states that Herawi “appears to be a very intelligent and dedicated Forensic Pathologist” and that she “seems to have been well trained.” The narrative appraisal, however, goes on to state that “her performance has been problematic in four inter-related areas: expectations of co-workers, recognition of and subordination to authority, incessant inquisitiveness, and lack of organization.” It also states that Herawi “comes across as very self-centered and projects an ‘entitlement complex’ ”; that she “has also refused to comply with departmental regulations and/or rules if she doesn’t agree with them”; and that her “work habits leave room for improvement.” The narrative was signed by Ward and Downs as well as by Dr. Johnny R. Glenn, a Deputy Medical Examiner, for himself and for Dr Joseph H. Embry, another Regional Medical Examiner.
The “employee probationary performance appraisal,” signed by Ward and Herawi, gives Herawi an average rating of 1.57 out of four on seven “responsibilities,” including “handles evidence/case materials” and “analyzes evidence/case materials/gathers case history.” Based on this average score, the performance evaluation concludes that Herawi’s work partially met standards.
On the day that Herawi received her performance evaluation, Ward again made reference to Herawi’s national origin. Ward suggested that she was receiving calls about Herawi and that people wanted to know where Herawi was from and why she was there. Ward suggested that she was getting these calls because of Herawi’s accent. At this meeting, Ward and Herawi also discussed Herawi’s performance appraisal. Ward alluded to the fact that she knew people all over the country and that if Herawi left the department she would make sure Herawi would not get a job anywhere else.
 
Herawi brought her concerns about Ward to Downs on January 4, 2002. Herawi told Downs that Ward had threatened to expose her nationality; Herawi also told Downs that she felt confused and intimidated. Downs told Herawi that Middle Eastern people were generally facing troubles in the wake of the terrorist attacks on September 11, 2001, and that Herawi should turn the other cheek. However, Downs said he would speak to Ward.
 
On January 9, 2002, Downs wrote a letter to Thomas Flowers, the state personnel director, requesting that Herawi’s probationary period be extended by three months. Downs wrote that Herawi “requires additional training in autopsy procedures to take a more organized approach to the process” and that she “must also learn to use the chain of command.” 
 
The relationship between Ward and Herawi did not improve after Downs spoke to Ward. On January 3, Herawi accidently cut the carotid artery during an autopsy. A county coroner called her to report that the funeral home handling the body called him to complain because, due to the cut in the carotid artery, it had not been able to do a proper embalming and the family of the deceased was upset. Ward wrote a memorandum to Downs about this incident and noted that the coroner said to her that Herawi did not appear concerned about the inconvenience that she had caused. 
On January 14, Ward “smirked” at Herawi during a weekly meeting while Herawi presented an autopsy she had done on an apparent suicide. The deceased had died of a drug overdose and had left a note describing her emotional pain. Ward again wrote a memorandum on this incident, noting that “Herawi was focusing more on the emotional state of the decedent than on the entire scenario of the death investigation.” 
On January 30, Ward interrogated Herawi during her presentation of a homicide case. Ward, again, described this incident in a memorandum, writing that Herawi “has continued to be argumentative and responding [sic] angrily when questioned about her autopsy findings.” 
 
On February 5, 2002, in the course of an autopsy on a fire victim, Herawi, without asking Ward’s permission, sent a blood sample to an outside laboratory for confirmation that the victim died of carbon dioxide inhalation. It was Herawi’s understanding the cost of outside test was low enough that she did not need approval. The following day, Ward criticized Herawi for ordering the test without permission. Ward wrote a memorandum on this incident as well, stating that “Herawi defiantly refused to comply with department requests about outside laboratory tests.” 

On February 13, Ward accused Herawi of causing problems because Herawi would not release information from an autopsy. When Herawi explained that she wanted to wait until she had complete information, Ward yelled that if she could not make a decision, she should leave. On February 19, Ward questioned Herawi in front of other department employees about whether she would get her autopsies done in time.
 
Ward alluded to Herawi’s nationality again on March 7, 2002. Ward told Herawi that nobody liked her, that everybody complained about her, that she did not belong there, that should leave, and that her English was bad. After this incident, Herawi complained to Downs again on March 21, about Ward’s hostility. At this meeting, Downs told Herawi that he would start an investigation, and Herawi told Downs that she had contacted a lawyer. Herawi also complained to Samuel Mitchell, the department chief of staff, on March 25.  

Events came to a head on March 28, at a meeting attended by Herawi, Ward, Bailey and Steve Christian, the department’s personnel Manager. Herawi claims that she was terminated during the meeting and that when she met with Christian shortly after the meeting, he told her it was unofficial policy that terminated employees could submit a letter of resignation. Memoranda written by Ward, Bailey and Christian present slightly different accounts. According to Ward, she informed Herawi that the situation was not working out and that the department had not seen any improvement in the areas identified in Herawi’s performance appraisal. According to Ward, before she could finish, Herawi interrupted her to say she would quit. According to Bailey, Ward requested Herawi’s resignation, and Herawi agreed. According to Christian, Ward told Herawi that an offer of permanent employment would not be forthcoming and then told Herawi to speak with him later that day. When they met, according to Christian, he told her it was the department’s unofficial policy to allow employees to resign to make it easier to look for work in the future.
Herawi submitted a letter of resignation on April 1, 2002. A letter from Downs, dated April 18, confirmed Herawi’s “separation from employment” at the department effective April 19. Downs’s letter states that the reason for Herawi’s separation is that she continued “to require additional training in autopsy procedures and failure to properly use the chain of command.”  
After Herawi’s separation from the department, she was sent an offer of an employment contract by the department. The contract called for Herawi to provide court testimony, to appear as an expert witness, to prepare and instruct scientific and law enforcement personnel, and to provide technical review of cases.
ANALYSIS.  Herawi claims that (1) she was terminated because of her Iranian origin; (2) she was fired in retaliation for her complaints about Ward; and (3) she was harassed because of her national origin. The Forensic Department has moved for summary judgment on the ground that its decision not to offer her a permanent position was based on legitimate, non-discriminatory reasons. The court will consider Herawi’s claims in order.
 
A. Termination.  Herawi contends that the Forensic Department terminated her because of her national origin in violation of Title VII. The department moves for summary judgment on the ground that it had a legitimate non-discriminatory reason for terminating her. The court finds that summary judgment is not appropriate because Ward’s comments to Herawi are sufficient circumstantial evidence to create a genuine issue for trial as to whether Herawi’s national origin was a motivating factor in the department’s decision to terminate her.
…   
Applying McDonnell Douglas, this court concludes that Herawi has met her prima-facie burden of producing “evidence adequate to create an inference that [the Forensic Department’s] employment decision was based on a[n] [illegal] discriminatory criterion.” Int’l Bhd. of Teamsters, 431 U.S. at 358, 97 S.Ct. at 1866. To establish a prima-facie case of discriminatory discharge, she must show the following: (1) she is a member of a protected class; (2) she was qualified for the position at issue; (3) she was discharged despite her qualification; and (4) some additional evidence that would allow an inference of discrimination. See Nix v. WLCY Radio/Rahall Communications, 738 F.2d 1181, 1185 (11th Cir.1984); White v. Verizon South, Inc., 299 F.Supp.2d. 1235, 1241 (M.D.Ala.2003) (Thompson, J.).
 
Herawi has sufficient evidence to establish the first three elements of the prima-facie case. First, as an Iranian, she is a member of a protected class. See Moghadam v. Morris, 87 F.Supp.2d 1255, 1263 (N.D.Fla.2000) (Vinson, C.J.) (undisputed that plaintiff of Iranian descent was within protected class based on national origin). Second, the record shows that she was qualified for her position: she is a doctor, she trained as a forensic pathologist, and she has experience in the field of forensic pathology. Third, she was terminated. The department does not dispute this much.
 
Traditionally, to meet the fourth element of the prima-facie Title VII case, a plaintiff alleging discriminatory treatment was required to show that she was replaced by someone who was not a member of her protected class or that a similarly situated employee who was not a member of the protected class engaged in nearly identical conduct and was not discharged. See Nix, 738 F.2d at 1185. Herawi has neither evidence that she was replaced by someone who was not a member of her protected class nor evidence that a similarly situated department employee who was not a member of the protected class engaged in nearly identical conduct and was not discharged. The department goes further to argue that a Dr. Bristol, who is not a member of a protected class, had similar employment problems to Herawi’s and was treated similarly. Whether or not Bristol is an appropriate comparator, Herawi has offered no evidence that her place in the department was taken by a non-protected individual and no evidence of a similarly situated non-protected department employee who was treated differently than she was. Under these circumstances, courts have frequently held that the plaintiff does not have a genuine issue of material fact fit to go to a jury. See, e.g., Davis v. Qualico Miscellaneous Inc., 161 F.Supp.2d 1314, 1319 (M.D.Ala.2001) (Thompson, J.); Keel v. United States Dept. of Air Force, 256 F.Supp.2d 1269, 1286 (M.D.Ala.2003) (Fuller, J.).
 
The court is mindful, however, that, as a general rule, “[d]emonstrating a prima-facie case is not onerous; it requires only that the plaintiff establish facts adequate to permit an inference of discrimination,” Holifield, 115 F.3d at 1562, and that there are ways to raise the inference of discrimination other than showing that a similarly situated individual from outside the protected class was treated differently, see, e.g., id; Howard v. Roadway Exp., Inc., 726 F.2d 1529, 1534 (1984) (rejecting the argument that the black plaintiff could not establish a prima-facie case of discriminatory discharge because she was replaced by another black person). Indeed, as this court recently noted, “courts have rejected a rigid application of the prima-facie case.” White, 299 F.Supp.2d. at 1241.
 
[9][10] The court finds that Ward’s comments about Herawi’s Iranian origin are sufficient to create the inference of discrimination. Evidence of even “isolated and stray remarks” related to a protected characteristic can be sufficient to create a prima-facie case of discrimination. Dickson v. Amoco Performance Products, Inc., 845 F.Supp. 1565, 1569-70 (N.D.Ga.1994) (Hall, J.). In Alphin v. Sears, Roebuck & Co., 940 F.2d 1497 (11th Cir.1991), the court held that the plaintiff had met his burden of establishing a prima-facie case of age discrimination by introducing evidence of his supervisor’s comment to the effect that the plaintiff was too old. Furthermore, as a general rule, remarks that show bias are particularly probative of discrimination when they are made by the person charged with making the employment decision at issue. See, e.g., Haynes v. W.C. Caye & Co., Inc., 52 F.3d 928, 931 (11th Cir.1995); E.E.O.C. v. Alton Packing Corp., 901 F.2d 920, 924 (11th Cir.1990).
 
In this case, Ward made remarks related to Herawi’s national origin on three occasions. On November 7, 2001, Ward threatened to report Herawi’s national origin to law enforcement agencies. On January 2, 2002, Ward told Herawi that she was getting calls asking who Herawi was and why she was working there; Ward suggested that she was getting these calls because of Herawi’s accent. Finally, on March 7, 2002, Ward told Herawi that no one liked her, that she did not belong at the department, that she should leave, and that her English was bad. It is undisputed that Ward was Herawi’s direct supervisor when she made these remarks and that Ward had substantial input into the ultimate decision to terminate Herawi. In fact, Ward conducted Herawi’s January 2002 performance appraisal, and she wrote the four memoranda in February and March of 2002 documenting incidents involving Herawi.FN24 Given this evidence, the court is satisfied that Herawi has raised the inference that her national origin was a motivating factor in the department’s decision to terminate her.
FN24. The fact that Ward was Herawi’s supervisor and had direct input into the decision-making process distinguishes this case from Jones v. Bessemer Carraway Medical Center, 151 F.3d 1321, 1323 (11th Cir.1998), in which the Eleventh Circuit held that racist comments by one of the plaintiff’s supervisors were not sufficient to establish a prima-facie case of discriminatory discharge. The court’s rationale in Jones, however, was that the supervisor who made the remarks was not the same supervisor who referred the plaintiff to the discipline committee that ultimately terminated her and that the referring supervisor did not rely on the report by the supervisor who made the remarks. 151 F.3d at 1323. This case is different because, while Downs was the ultimate decision-maker in this case, there is evidence that Ward had substantial input in the decision by way of her performance appraisal and her memoranda.

 
The burden thus shifts to the Forensic Department to articulate a legitimate non-discriminatory reason for its decision to fire Herawi.   Holifield, 115 F.3d at 1564. The department has met this “exceedingly light” burden. Id. It asserts that Herawi was not retained because she “had problems with autopsy procedures and with the chain of command.” Plainly, job performance, failure to follow instructions, and insubordination are all legitimate, non-discriminatory considerations. See, e.g., Kelliher v. Glickman, 134 F.Supp.2d 1264, 1274-75 (M.D.Ala.2001) (McPherson, M.J.), aff’d, 313 F.3d 1270 (11th Cir.2002).
 
Because the department has met its burden, Herawi must show that its asserted reasons are pretextual. Chapman, 229 F.3d at 1024. The court finds, again, that the evidence of Ward’s comments about Herawi’s national origin is sufficient for Herawi to meet her burden. Comments or remarks that suggest discriminatory animus can be sufficient circumstantial evidence to establish pretext. Damon v. Fleming Supermarkets of Florida, Inc., 196 F.3d 1354, 1362 (11th Cir.1999); Ross v. Rhodes Furniture, Inc., 146 F.3d 1286, 1291 (11th Cir.1998). “[W]hether comments standing alone show pretext depends on whether their substance, context, and timing could permit a finding that the comments are causally related to the adverse employment action at issue.” Bonham v. Regions Mortgage, Inc., 129 F.Supp.2d 1315, 1332 (M.D.Ala.2001) (Thompson, J.).
 
In this case, Ward’s comments “might lead a reasonable jury to disbelieve [the department’s] proffered reason for firing” Herawi. Ross, 146 F.3d at 1292. Ward’s threat that she would report Herawi’s nationality to law enforcement makes it clear that she was antagonistic towards Herawi because of Herawi’s Iranian origin. Ward’s later comment that Herawi did not belong in the department, made at the same time she commented on Herawi’s accent, further evinced discriminatory animus. Standing alone, this might not be enough evidence to establish a genuine question of pretext, but Ward was Herawi’s supervisor, conducted her performance appraisal, and wrote four memoranda containing negative evaluations of her. In this context, the evidence suggests that Ward’s evident dislike for Herawi’s national origin may have infected the process of evaluating Herawi. 
The timing of Ward’s remarks reinforces this conclusion. The first incident in which Ward referred to Herawi’s nationality occurred one week before the narrative performance appraisal of Herawi was written, the second incident occurred on the same day-January 2, 2002-that Ward completed the performance appraisal form, and her final remarks were made three weeks before Herawi was fired. Because of this close temporal proximity, a jury could reasonably conclude that discriminatory attitude evidenced in Ward’s remarks motivated the decision to fire Herawi. Damon, 196 F.3d at 1363. Accordingly, the court finds that Herawi has met her burden and that summary judgment on her termination claim is not appropriate.
 
B. Retaliation.  Herawi contends that the Forensic Department retaliated against her for complaining to Downs and to Mitchell about Ward’s conduct. The department has moved for summary judgment, again, on the basis that its employment decision was motivated by legitimate, non-discriminatory reasons.
 
Under Title VII, it is an unlawful employment practice for an employer to discriminate against an employee “because [s]he has opposed any practice made an unlawful employment practice by this subchapter, or because [s]he has made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing under this subchapter.” 42 U.S.C.A.2000e-3(a). The same McDonnell Douglas burden-shifting framework that applies to claims of discriminatory discharge applies to claims for retaliation. Williams v. Russell Corp., 218 F.Supp.2d 1283, 1295 (M.D.Ala.2002) (Thompson, J.).
 
[14] The Eleventh Circuit has established broad standards for a prima-facie case of retaliation. An individual alleging retaliation under Title VII must establish her prima-facie case by demonstrating “(1) that she engaged in statutorily protected activity, (2) that an adverse employment action occurred, and (3) that the adverse action was causally related to [her] protected activities.” Coutu v. Martin County Bd. of County Comm’rs, 47 F.3d 1068, 1074 (11th Cir.1995). “The causal link element is construed broadly so that a plaintiff merely has to prove that the protected activity and the negative employment action are not completely unrelated.” Pennington v. City of Huntsville, 261 F.3d 1262 (11th Cir.2001) (internal quotations and citations omitted).
 
[15] Herawi has established the elements of a prima-facie case of retaliation. First, she was engaged in protected activity on the two occasions that she spoke with Downs and on the one occasion she spoke to Mitchell. See Pipkins v. City of Temple Terrace, Fla., 267 F.3d 1197, 1201 (11th Cir.2001) (statutorily protected activities include internal complaints to supervisors about harassment). Second, Herawi was terminated. Third, Herawi satisfies the causality requirement because she was terminated only a week after her meeting with Downs and three days after her meeting with Mitchell. Farley v. Nationwide Mut. Ins. Co., 197 F.3d 1322, 1337 (11th Cir.1999) (close temporal proximity between when a supervisor learns of protected activity and adverse employment action is enough to satisfy causality prong).
 
[16] Because Herawi has produced evidence sufficient to meet her prima-facie burden, the burden of production shifts to the Forensic Department to produce a legitimate, non-retaliatory reason for its decision. Williams, 218 F.Supp.2d at 1295. As discussed above, the department has offered legitimate reasons for its decision. The department contends that it fired Herawi because of her problems with autopsy procedure and her problems following the chain of command. The burden thus shifts to Herawi to come forward with evidence sufficient for a reasonable fact finder to conclude that the department’s asserted reasons were pretext for retaliation.
[17][18] Herawi has met this burden. As discussed above, Herawi has presented substantial evidence of Ward’s animus towards her and thus raised a very real question about the extent to which the department’s assessment of her might have been influenced by Ward’s attitude. There is also evidence from which a reasonable fact finder could conclude that Ward’s assessment of Herawi was infected by a retaliatory motive. In October 2001, Bailey reported to Ward that Herawi had complained to him about her, and, in January 2002, Downs spoke to Ward about Herawi’s complaints. Thus, at the same time that Ward was evaluating and assessing Herawi’s job performance in the fall of 2001, and the winter of 2002, she was aware that Herawi had gone to various supervisors to complain about her. The court also considers it relevant to determining pretext that Herawi was dismissed so soon after she complained to Downs and Mitchell.FN26 While temporal proximity, standing alone, may not be enough to create a genuine issue of pretext, it is a relevant factor.   Donnellon v. Fruehauf Corp., 794 F.2d 598, 601 (11th Cir.1986); see also Quinn v. Green Tree Credit Corp., 159 F.3d 759, 770 (2d Cir.1998). Thus, taking into consideration the evidence of Ward’s discriminatory animus, her possible retaliatory motive, and the extreme closeness in time between Herawi’s complaints and her dismissal, the court concludes that Herawi has evidence sufficient for a reasonable fact finder to conclude that the department’s asserted reasons for her dismissal were pretextual.
FN26. The court also notes that it was only five days after Herawi complained to Downs about Ward’s conduct in January 2002, that Downs wrote his letter to Thomas Flowers, the director of the state’s personnel department, requesting that Herawi’s probationary period be extended.
 
C. Hostile Environment.  Finally, Herawi contends that she was subjected to a hostile work environment because of her national origin, in violation of Title VII. The Forensic Department did not squarely address this issue in its summary-judgment brief, but neither did Herawi explicitly raise the claim in her complaint. Nevertheless, the court concludes that summary judgment is appropriate on this claim because Herawi does not have evidence of comments, remarks, or behavior that rise to the level of actionable harassment. As discussed above, the court is persuaded that Ward’s comments are circumstantial evidence of discrimination, but it cannot find enough evidence that they created a hostile environment to take this issue to the jury. 
To establish a prima-facie case of harassment, an employee must establish (1) that she belongs to a protected group; (2) that she has been subjected to unwelcome harassment; (3) that the harassment was based on a protected characteristic; (4) that the harassment was sufficiently severe or pervasive to alter the terms and conditions of employment and create a discriminatorily abusive working environment; and (5) that the employer is liable for the hostile environment under either a theory of direct or vicarious liability. Miller v. Kenworth of Dothan, Inc., 277 F.3d 1269, 1275 (11th Cir.2002); Gupta v. Florida Board of Regents, 212 F.3d 571, 582-83 (11th Cir.2000). Here, the court need not address the other elements of the prima-facie case because it finds that Herawi cannot meet the fourth requirement.
 
A hostile environment is created when the workplace is “permeated with discriminatory intimidation, ridicule, and insult, that is sufficiently severe or pervasive to alter the conditions of the victim’s employment and create an abusive working environment.” Harris v. Forklift Sys., Inc., 510 U.S. 17, 21, 114 S.Ct. 367, 370, 126 L.Ed.2d 295 (1993). Factors that can be considered in determining whether a hostile environment was created include: “frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee’s work performance.” Id. at 23, 114 S.Ct. at 371. Herawi’s evidence shows that Ward yelled at her on a number of occasions; that Ward told her that no one liked her, that she did not belong in the department, and that people were calling to ask about her; that Ward threatened to report her to law enforcement; and that Ward stared or smirked at her and mocked her by repeating her in a high-pitched voice. The court cannot find that a reasonable person would objectively find that these comments, while hostile and offensive, were sufficiently hostile or abusive and pervasive to establish a Title VII hostile environment claim. For this reason, the court finds that summary judgment is appropriate in favor of the department on this claim. …
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