RESIDENT ADVISORY BOARD v. RIZZO 
564 F.2d 126 (3d Cir. 1977)
GARTH, Circuit Judge.  [Disparate Impact Analysis:]

III. C. PHA and RDA.  Having determined that the district court's grant of injunctive relief against the City must be affirmed, we next consider the district court's order as it pertains to the municipal agencies PHA [the City Housing Authority] and RDA [the City Redevelopment Authority]. As opposed to the finding of intent and discrimination which the district court made with respect to the City, neither of these agencies was found by the district court to have violated the constitutional rights of the plaintiff class. Both, however, were held liable under Title VIII [the FHA.] Because we conclude that the district court's findings demonstrate that both PHA and RDA committed breaches of 42 U.S.C. §3604(a) by "making unavailable" or denying (Whitman) housing to members of the plaintiff class, we affirm as to these defendants §§(1), (2) and (4) of the district court's order which grant injunctive relief to the plaintiffs.

1.
The district court based its holding of Title VIII liability against PHA and RDA upon a finding that the actions of the two agencies in Whitman resulted in a discriminatory effect, and upon the conclusion that, in producing that effect, the agencies necessarily breached the "affirmative" duty to further integration, a duty imposed by … §3608(d)(5), Because we conclude that the showing of discriminatory effect established by the record violated §3604(a), we decline the invitation to review the finding of a breach of affirmative duty, and we leave for another day the question whether section 3608(d)(5)'s requirement that the Secretary of HUD act "affirmatively" to foster integration applies to local governmental entities as well and, if so, whether that duty is judicially enforceable. What we do decide is that plaintiffs have established a prima facie Title VIII case under §3604(a) against PHA and RDA by proving that the agencies' acts had a discriminatory effect and that the agencies have failed to justify the discriminatory results of their actions.

Until relatively recently, federal courts were not often called upon to adjudicate Title VIII claims. We attribute this circumstance to our impression that, at least with respect to alleged discrimination in housing by governmental agencies, the inquiry into claimed equal protection violations has made unnecessary a separate consideration of the "coextensive" rights and remedies afforded by Title VIII. However, given the increased burden of proof which Washington v. Davis and Arlington Heights [I] now place upon equal protection claimants, we suspect that Title VIII will undoubtedly appear as a more attractive route to nondiscriminatory housing, as litigants become increasingly aware that Title VIII rights may be enforced even without direct evidence of discriminatory intent. We conclude that, in Title VIII cases, by analogy to Title VII cases, unrebutted proof of discriminatory effect alone may justify a federal equitable response.

  Here, the relevant provision is §3604(a), which provides that "it shall be unlawful . . . (t)o . . . make unavailable or deny, a dwelling to any person because of race, color, religion, or national origin." … [W]e note that the "because of race" language might seem to suggest that a plaintiff must show some measure of discriminatory intent. To so construe §3604(a), however, would have the effect of increasing the plaintiffs' burden in proving a prima facie Title VIII case to a level almost commensurate with the burden of proof required to demonstrate an equal protection violation. We would be most reluctant to sustain such a requirement.

  First, we find significant the fact that in Arlington Heights [I], the Supreme Court, after applying the Washington v. Davis "impact-plus" equal protection test to plaintiffs' claims, remanded the case to the Seventh Circuit for consideration of plaintiffs' Title VIII claims. In Arlington Heights, the lower courts had concluded that only discriminatory effect had been proved. If the same "impact-plus" test governed Title VIII actions, consideration on remand of the §3604(a) claim would have been unnecessary and a waste of valuable judicial resources, factors which could not have been lost upon the Supreme Court. In remanding, rather than directing the dismissal of the Arlington Heights litigation, the Court at least implied that considerations other than those necessary for proof of equal protection violations must govern Title VIII claims.

  On remand in Arlington Heights [II], the Seventh Circuit has adopted this interpretation of the Supreme Court's action. The Seventh Circuit has persuasively put to rest the assumption that the "because of race" language in s 3604(a) requires proof of Washington v. Davis intent in Title VIII cases. As Arlington Heights II points out, the "because of race" language is not unique to §3604(a): that same language appears in Title VII of the Civil Rights Act of 1964, yet a prima facie case of Title VII liability is made out when a showing of discriminatory effect (as distinct from intent) is established. That the discriminatory effect standard still applies for Title VII cases is demonstrated by Mr. Justice Rehnquist's promulgation of the "impact-plus" equal protection standard in Washington v. Davis. Justice Rehnquist identified the error in the lower court's analysis of the constitutional claim in Washington v. Davis by noting that the test applied would be proper for a Title VII case but was insufficient to make out a constitutional violation. See 426 U.S. at 246-48. As mentioned above, the Supreme Court's treatment of Title VIII in Arlington Heights [I] is consistent with that Court's adoption of the separate and distinct standards to be employed in adjudicating Title VII claims as contrasted with constitutional claims.

  Although the legislative history of Title VIII is somewhat sketchy,29 the stated congressional purpose demands a generous construction of Title VIII. The Supreme Court has noted the need to construe both Title VII and Title VIII broadly so as to end discrimination. Griggs v. Duke Power Co., 401 U.S. 424 (1971) (Title VII); Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205, 211 (1972) (Title VIII). During the long floor debate prior to passage of Title VIII in the Senate, several Congressmen spoke of the importance of Title VIII in eliminating the adverse discriminatory effects of past and present prejudice in housing. Significantly, as the district court noted, while the floor debate continued, Senator Baker introduced an amendment that would have required proof of discriminatory intent to succeed in establishing a Title VIII claim. Adoption of this amendment would by definition have burdened Title VIII with a standard similar to the present "impact-plus" equal protection standard of Washington v. Davis. Senator Baker's amendment was rejected, with Senator Percy maintaining that if "racial preference" was to be an element of the new legislation, "proof would be impossible to produce." 

In light of these considerations, we are convinced that a Title VIII claim must rest, in the first instance, upon a showing that the challenged action by defendant had a racially discriminatory effect.
Having determined that discriminatory effect alone will, if proved, establish a Title VIII prima facie case, we must determine under what circumstances a Title VIII defendant can justify the discriminatory effect which results from its challenged action.32[FN32] We agree that the test for Title VIII liability, like that of Title VII, "involves a more probing judicial review of, and less deference to, the seemingly reasonable acts of administrators and executives than is appropriate under the Constitution where special racial impact, without discriminatory purpose, is claimed." Washington v. Davis, 426 U.S. at 247. The district court, adopting the approach taken by the Eighth Circuit in United States v. Village of Black Jack, held that once the plaintiffs' prima facie Title VIII case had been made out, … the burden shifted to the defendant to justify its actions by proving a "compelling" interest. We believe that in placing this burden upon Title VIII defendants, the district court erred, and this without regard to the particular provision of Title VIII which was violated. "Compelling interest" analysis is not a part of Title VII doctrine, and we conclude that this heavy burden should be reserved not for Title VIII defendants, but for those who seek to justify denials of equal protection by purposeful discrimination. See Washington v. Davis; Arlington Heights [I].

Looking to Title VII for the correct standard for rebuttal of a prima facie case, we note that the "business necessity" test employed in Title VII job discrimination cases, Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971), is of somewhat uncertain application in Title VIII cases. An employment practice producing a discriminatory effect under Title VII might well be justified by the fact that it is "substantially related to job performance." However, it appears to us that the job-related qualities which might legitimately bar a Title VII-protected employee from employment will be much more susceptible to definition and quantification than any attempted justification of discriminatory housing practices under Title VIII. As one commentator has observed, "the consequences of an error in admitting a tenant do not seem nearly as severe as, for example, the consequences of an error in hiring an unqualified airline pilot." 
For the present, Title VIII criteria must emerge, then, on a case-by-case basis. The discretion of the district court in determining whether the defendant has carried its burden of establishing justification for acts resulting in discriminatory effects may be guided at the least by the following rough measures: a justification must serve, in theory and practice, a legitimate, bona fide interest of the Title VIII defendant, and the defendant must show that no alternative course of action could be adopted that would enable that interest to be served with less discriminatory impact.37 If the Title VIII prima facie case is not rebutted, a violation is proved. …
 
2.  As our recitation of the facts found by the district court reveals, the actions of PHA and RDA in connection with urban renewal activities in Whitman have had a racially discriminatory impact. See 425 F.Supp. at 1023 ("it is clear from this record that the actions of ... RDA and PHA in terminating the Whitman Park Townhouse Project, taken against the background of racial segregation in Philadelphia and in the PHA system, had a disparate racial effect"). This conclusion is not surprising in light of the shift in racial composition in the project area which we described in some detail in the initial part of this opinion. Whereas originally almost 45% of the families living in the Whitman project area were black, by the time urban renewal clearance was completed and the surrounding blocks reconstructed, virtually no black families were to be found in the area. The evidence produced by the plaintiffs, which revealed that the urban renewal activities of the defendants had the result of removing black families from the Whitman site, leaving Whitman as an all-white community, was sufficient to establish a prima facie case of discriminatory effect. Nor can there be any doubt that the impact of the governmental defendants' termination of the project was felt primarily by blacks, who make up a substantial proportion of those who would be eligible to reside there.

The mere showing of a racially discriminatory effect does not, however, necessarily constitute a violation of §3604(a). However, here no justification has been forthcoming from PHA or RDA to meet, let alone overcome, the plaintiffs' prima facie case. As the district court noted, the only justification advanced by any party for the action taken by the defendants was that of the City, but, as we have observed, the threat of violence cannot justify a deprivation of civil rights. Given the absence of any justification for PHA's and RDA's actions, we obviously do not find it necessary to assess the legitimacy of their interests as against the discriminatory effect which their actions caused. Similarly, defendants' failure to offer proof of justification renders fruitless consideration of any other factors under any standard which would implicate the discretion of the court in determining whether plaintiffs' prima facie case had been overcome.

In sum, therefore, it is apparent that by their actions PHA and RDA were responsible for making unavailable or denying housing, within the mean of §3604(a), to black families who otherwise would be living in Whitman. This discriminatory effect has not been justified under any standard, and the record bears out the need for, and propriety of, the relief granted by the district court with respect to the Whitman Project.

We need comment only briefly on the form of the relief afforded by the district court in this respect. The district court was modest and conservative in the manner in which it corrected the statutory violation. Having no desire to become Philadelphia's "housing czar," the district court required only that the construction of the Whitman project proceed as planned without further interference. In so providing, the district court did not venture outside the permissible boundaries of constitutional and statutory precepts. …
 SEQ CHAPTER \h \r 1BAXTER v. CITY OF BELLEVILLE [Disparate Impact Analysis]
720 F. Supp. 720 (S.D.Ill. 1989)

WILLIAM D. STIEHL, UNITED STATES DISTRICT JUDGE:  In addition, Baxter is likely to succeed on the alternative showing of a §3604 violation. In Arlington Heights [II], the Seventh Circuit set out a four-pronged test for review of § 3604 causes of action in which the conduct produced a discriminatory effect, but was taken without discriminatory intent. This is known as an "impact" analysis. Although the Arlington Heights [II]court was faced with racial discrimination under the FHA, the analysis therein is equally applicable to the 1988 handicap amendments to the FHA, and will be applied by this Court in its review of Baxter's claims. The court held: 

Four critical factors are discernible from previous cases. They are: (1) how strong is the plaintiff's showing of discriminatory effect; (2) is there some evidence of discriminatory intent, though not enough to satisfy the constitutional standard of Washington v. Davis…; (3) what is the defendant's interest in taking the action complained of; and (4) does the plaintiff seek to compel the defendant to affirmatively provide housing for members of minority groups or merely  to restrain the defendant from interfering with individual property owners who wish to provide such housing.

558 F.2d at 1290.

   
The court divided the first prong into two kinds of discriminatory effects which can be produced in a facially neutral housing decision. "The first occurs when that decision has a greater adverse impact on one [FHA protected] group than on another. The second is the effect which the decision has on the community involved... ." Id. In this action only the first kind of discriminatory effect is applicable. It is evident that the actions of the City adversely impacted handicapped individuals, persons who are HIV-positive, more than non-handicapped individuals. The intent of Baxter was to open a residence for homeless HIV-positive persons. This group of persons has been adversely impacted each day the residence remains unopened. This form of discrimination is strong because all of the persons adversely affected, with the exception of Baxter, himself, are members of an FHA protected group of handicapped individuals. Id. at 1291.

   
The second prong is the discriminatory intent present in the conduct. The court noted, however, that this factor   is the least important of the four in an impact determination. Id. at 1292. As previously discussed, it is evident from the testimony of the City's own witnesses that fear of AIDS and a desire to keep persons with HIV out of the Belleville community were, at least, compelling factors in the City's actions.

   
The third prong is the interest of the defendant in taking the action which produced the alleged discriminatory impact. The City has asserted that it acted pursuant to its legitimate interest in zoning, particularly land use and public health and safety. In support thereof, the City asserts that Baxter failed to demonstrate that he had the background to operate this facility or that he had a firm plan or program for operating the facility.

   
The Court acknowledges the City's stated concerns, but finds them to have been a pretext. If the City's true concerns were with Baxter's qualifications or his lack of a firm program or plan, it could have continued the Zoning Board or Council hearings, or both, and given Baxter an opportunity to respond to these concerns. The evidence, however, was substantial that both the Zoning Board and the City Council focused on the perceived threat of HIV and voted accordingly. That the City's actions were based on fear of HIV, and not a legitimate zoning interest, is further supported by the fact that although the two 6th ward aldermen were in favor of the special use permit and moved for its passage, they were out-voted by the Council. The City's witnesses, Baum and Mabry, both testified that they could not recall that ever happening before. Furthermore, no zoning ordinance was cited by the City as a basis for its action.

   
The final prong of the Arlington Heights [II] analysis is the nature of the relief which the plaintiff seeks. Unlike the situation in Resident Advisory Board v. Rizzo, 425 F. Supp. 987, 1018 (E.D. Pa. 1976) modified, 564 F.2d 126 (3d Cir. 1977), cert. denied, 435 U.S. 908 (1978), cited in Arlington Heights [II], 558 F.2d at 1291, Baxter is not seeking to compel the City to build public housing for HIV-positive persons, he seeks to be allowed to use available housing provided by him exclusively for a residence for this handicapped group.

   
Under the Arlington Heights [II] analysis, the Court finds that plaintiff is likely to succeed on the merits of his impact claim.

29 Title VIII was adopted by Congress from Senator Mondale's floor amendment to the 1968 Civil Rights Act. Thus committee reports and other documents usually accompanying congressional enactments are missing here.


32 We read the Seventh Circuit's opinion in Arlington Heights II as requiring no more than we do in order for a plaintiff to establish a prima facie case, i. e., a plaintiff may establish a prima facie case by showing discriminatory effect without a showing of discriminatory intent. Arlington Heights II, 558 F.2d at 1290. To the extent that the Seventh Circuit would seem to go beyond this standard in its statement of "critical factors," id. at 1290, our impression is that the court is setting forth a standard upon which ultimate Title VIII relief may be predicated, rather than indicating the point at which the evidentiary burden of justifying a discriminatory effect will shift to the defendant. Parenthetically, we note that the application of the Arlington Heights II "critical factors" to the facts of the case before us would result in our      sustaining the relief ultimately granted by the district court.


37 If the defendant does introduce evidence that no such alternative course of action can be adopted, the burden will once again shift to the plaintiff to demonstrate that other practices are available.





