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A.  INFORMATION ABOUT THE COURSE

What is Elements?  This course primarily is designed to teach you how to read cases and how to use cases to make legal arguments.  In addition, we will spend some time learning about the basic operation of the American legal system.  Of course, your other first year courses will also address these issues, but they also will try to give you an overview of a large body of legal rules in a particular field.  By contrast, in Elements we will be able to study a relatively small number of cases in great detail.  This very careful review of material will give you the opportunity to acquire and practice reading, analysis, and argument skills you can use throughout law school and your legal career.  

 
Many groups of cases would be appropriate vehicles for learning these skills.  I have chosen cases that all relate to one recurring problem in the law: the tension between individual property rights and the needs of society.  We will begin by looking at the common law regarding the ownership of wild animals.  We then will examine the common law of the ownership of oil and gas. We will conclude the course by examining the federal Constitutional protection of private property rights and how it interacts with government attempts to regulate land use or protect natural resources.   I chose these cases because the facts of most of them are relatively simple, because they implicate important and recurring policy issues, and because many students find the animals cases in particular to be fun to work with.

Logistics:  Materials:  Materials and other information related to the course will be posted on the course page online. The course materials for the first five classes are available now; the rest of the course materials will be posted as the semester progresses.  During the semester, I will also post various supplementary documents, including, most importantly, additional “Information Memos” with clarifications of points from class discussions, answers to questions received by e-mail, and comments and sample answers regarding case briefs and written assignments. You should treat these information memos as required reading for the course. 


In class we will regularly refer to specific language in the cases and frequently refer back to cases we read earlier in the semester, so you will find it helpful to put the course materials in a secure binder and bring them to every class. You probably will also want a hard copy of this memo in the binder along with syllabi and assignment sheets as they become available.  However, I will leave hard copies of the course materials on reserve at the circulation desk for you to copy in case you forget your set at home. 

You may well discover a market in supplemental materials (briefs, notes, outlines, etc.) prepared by prior years’ Elements students.  I strongly suggest you do not heavily rely on them.  For one thing, I switch my coverage and emphasis from year to year, so the old materials may not be particularly helpful to understand what is happening in our current class.  More significantly, an important part of learning, particularly in a course focused on skills, is working through things yourself, in a way that makes sense to you.  Relying on someone else’s perceptions or analysis deprives you of a chance to hone your own skills and may not be very helpful if your thought processes differ.  If you’re having trouble understanding things on your own, I think you’d be much better off to talk to me or to your current classmates than to rely on materials from prior years that are of uncertain quality and relevance.

Cancellations and Make-up Class(es):  We will not meet on Friday, September 12 (Rosh Hashanah) nor on Wednesday November 21 (Pre-Thanksgiving Escape Day).  We will make-up the missed classes by extending our class meetings by 25 minutes on the following days:  8/22 (Wed.); 8/24 (Fri); 9/5 (Wed); 9/7(Fri).

  
In addition, we sometimes lose class days in the Fall to hurricanes and tropical storms and, very occasionally, when I am too sick to teach.  If one or more classes is cancelled:

· Assume that the next time the course meets, we will cover the material scheduled for the cancelled class (the first cancelled class if more than one).

· We will make-up any cancelled classes by extending two subsequent classes to 80 minutes , probably one Wednesday and one Friday.  

· I will post revised assignment sheets reflecting any necessary adjustments and make-up classes. 

Office Hours & Other Out-of-Class Interactions:  I will have office hours on Tuesdays  from 9:45-11:00 a.m., on Wednesdays from 3:45-5:00 p.m., and by appointment.  You can set up appointments with me in person or by leaving a message on my voice mail (305-284-3914) or e-mail <mfajer@law.miami.edu>.  My assistant does not keep my calendar, so you can only schedule appointments with me directly.  

Feel free to stop by my office (Law Library Room 280) without an appointment.  If I’m free, I’ll be happy to talk to you; otherwise I’ll make an appointment for a later time. Note that I also teach Monday, Tuesday & Wednesday from 8:00-9:20 a.m. so those times as well as the hour before your class are not optimal times to stop by absent a crisis.

If you have questions about the course or about law school generally, e-mail is a good way to communicate.  I check my messages at least daily during the work week, and I am likely to respond as soon as I get the message.  If I think a question you ask is worth sharing with the class, I may copy your question and my answer and circulate them to everyone, deleting your name and other references to you. 
Operation Of The Class:  Courtesy:  As a courtesy to me and to your fellow students, please be in your seats and ready to start at the time the class is scheduled to begin. If you arrive late, enter through the door at the back of the classroom and seat yourself quietly. If you do not sit in an aisle seat, please sit in the empty seats in the back of the room when you come in late. Do not climb over other students to reach your assigned seat.  


Most of you greatly resent rustling, whisperings, tappings, and slurpings while you are trying to take notes or to respond when called on. Therefore, to the extent humanly possible, please do not whisper, tap, rustle or slurp in class.  I get very annoyed when students talk to each other while another student is trying to address the class.  If you do this, I may assume you wish to participate and will call on you, whether or not you are on call.  I also may simply tell you to shut up.  There is a time-honored method of communication during class that does not annoy others nearly as much:  pass notes!


 The proliferation of electronic devices in the new millennium has led to new high tech versions of discourtesy that I request that you avoid.  Before coming to class, turn off cellular phones and pagers that beep. If you use a laptop computer in class, turn the sound off. I find listening to the Windows theme music in class quite irritating, particularly after we have started to work. When using the laptop in class, only bring up onto your screen your notes, the course materials, or programs that consist entirely of text. Do not open computer games, movies, or other internet sites containing pictures or video, all of which can significantly distract the students sitting behind you.  If you are caught violating the rule, I will give you a choice of taking a small penalty (to be subtracted from the points you receive toward your final grade) or doing without the laptop for a few classes.  Repeated offenses will result in greater penalties.
The Panel System & Class Assignments:  To facilitate high quality class participation, I employ a panel system.  I will feel free to call on anyone for assigned material during the first four classes. After that, I will divide the class into seven roughly equal panels (named, naturally enough, after metallic elements, as I will be testing your mettle).  I then will divide up the material we read so that one particular panel will be “on call” and have primary responsibility for most assignments.  Of course, you should prepare all assigned material and anyone is free to volunteer to participate whether or not they are on call.  However, I will start the discussion of assigned material by calling on people from the responsible panel. At the end of the third class meeting, I will ask you to turn in a list of people you’d like to study with (if any) so I can put you on the same panel.  This will facilitate your preparing together when you are on call.  
By Sunday morning August 19, I will post on the course page an assignment sheet for the material in the first part of Unit One, containing a rough schedule of what material we will cover in each class meeting and, beginning with the fifth class, an indication of which panels will be responsible for it. I will post additional assignment sheets on the course page as needed.  Note that a panel is responsible for particular material, not for a particular class hour; I will feel free to pick up an unfinished discussion about their material with panel members the next day or to ask you in later classes about material you prepared earlier.  A few of the discussion questions on the assignment sheets will be listed as “ALL.”  All of you should prepare those questions as though you were on call. 

When you are on call, I will expect you to be prepared to discuss your assigned material carefully and will deduct points from your final grade if you are unprepared.   Note that part of being prepared is organizing your notes and briefs so that they are readily accessible in class.  If I ask you to respond specifically to one of the Discussion Questions or to give me part of a case brief, you should be ready to do so right away.  Please don’t keep the class waiting while you fumble through your notes or scroll through several screens on your laptop.  
The panel system has several advantages.  From your perspective, knowing in advance when you are likely to be called on can help you make decisions about allocating your time.  You can spend more time preparing for the material for which you are responsible and, as part of this more intensive preparation, take the opportunity to review earlier material.  In addition, you can do this preparation with study partners you have chosen.  From my perspective, this extra preparation helps ensure that the students I call on are ready.  In addition, my experience is that panel members I don’t call on often volunteer because they have thought through the material carefully. 

The major drawback of the panel system is that some students don’t prepare very much when they are not on call.  I urge you to approach class responsibly.  I will not take attendance and I will not monitor whether you are doing the reading when you are not on call. However, the purpose of Elements is to improve your legal skills.  You obviously will get more out of the class if you prepare thoroughly.  

Of course, I am well aware that life does not always permit you to be as prepared as you’d like.  If you are unprepared, come to class anyway. Generally, you will get even more lost if you miss class discussion. If I call on you and you have not done the reading, please say so.  I may try to give you questions you can answer regardless or I will ask someone to fill you in and then ask you questions.  I won’t let you off the hook, but I will try not to embarrass you more than you will be already.  In any event, I will treat unexcused absences when you are on call as the equivalent of being unprepared when called on, so you gain no advantage by failing to appear.

Attendance:  I will circulate an attendance sheet at some point in every class, usually at or near the beginning.  Absent extraordinary circumstances, if you miss more than six classes for any reason, I will take points off your final exam score.   If you arrive after the attendance sheet passes your seat, you will be marked as late.  Three latenesses will count as one absence.  If you are absent because of an illness or another valid reason, you should file the appropriate form with the Dean of Students’ office, so that, in the event of some later emergency, I can consider whether earlier absences were for good reasons, and so I can excuse your absence for purposes of class participation if you were on-call.
Some Thoughts on How to Prepare for Class:  Reading Cases:  A primary goal of the course is to help you to become a skilled reader of judicial opinions.  At the beginning, you almost certainly will find it difficult to identify which information in the cases is significant and sometimes you may even have trouble just figuring out what happened.  Here are several suggestions for getting the most out of your reading:


Read Material More Than Once:   Reading a case several times will greatly improve your comprehension.  I would suggest that you begin by reading through the case quickly to get a sense of the “plot:”  the parties, the major issues, and the result.  Then reread more carefully at least once (making notes as you go) to get a more precise sense of the details of the case, particularly focusing on the court’s reasoning.   

Because we will rarely finish a case in a single class, you also should get into the habit of re-reading cases we are continuing to work on shortly before we resume our discussion.  This will help you assimilate earlier discussions and refresh your memory about the details of the case.  Rereading a case again after we have completed class discussion will help you correct any misapprehensions you had based on your earlier readings and is likely to help set in place what you’ve learned from class discussions. 


Look Up Words You Don’t Know: One of the most difficult problems at the start of law school is the weight of new vocabulary.  Get into the habit of looking up words you do not know or are not sure of.  To help you with this process, for the older cases, I have provided glossaries of terms that you are less likely to know.  For cases decided after 1900, you are on your own.


Read and Answer the Discussion Questions:  I have included in these materials a series of discussion questions after each reading.  These questions will constitute the bulk of our class discussion that is not taken up simply determining what the cases say.  The assignment sheets will let you know (roughly) which questions we will address in each class session.

I expect you to take the questions seriously in at least two ways.  First, reading through the questions as you prepare the case will give you some ideas about what I think the important issues are.   I suggest you skim the questions after your first reading of the case to help you reread it more intelligently.  


Second, I expect you to try to answer the questions before the class in which we discuss them.  If I ask you to make a list, try to make the list.  If I ask for arguments about a particular topic, try to formulate arguments from at least two different perspectives.  That said, I do not want you to respond by reading aloud a long carefully drafted paragraph.  Instead, I am looking for you to be able to discuss intelligently the issues raised by the questions, ideally without having to refer constantly to your notes. 
  
In the end, most of you will learn best if you work through the questions yourselves, then refine your answers after the class discussion.  If I call on you and ask you to respond to one of the Discussion Questions, I expect you to be ready with the answer without thumbing through your notes or re-reading parts of the case.  

Brief the Cases:  Even after you have looked up words you don’t know, you are likely to have trouble (at first) identifying the information in cases that is most relevant to lawyers.  For most beginning law students, merely reading and thinking about the cases will be insufficient for this purpose. You also will have to prepare briefs of the cases.



I strongly suggest that you write out briefs of all the cases in Units I and II. You will find that writing out case briefs greatly increases comprehension and greatly decreases the amount of stammering time if I call on you.  Because you are new to briefing cases, you are likely to make mistakes in your early efforts.  I suggest that, especially during Unit I, you edit or redo your briefs after class discussions of the underlying case.

Case Briefs:  Suggested Content: In many respects, a case brief is like a resume:  

· Certain categories of information are almost always present.

· The precise form in which you lay out the information in not crucial and often varies depending on the context. 
· It helps you get a basic understanding of the subject it describes.

· It is most effective if it is concise.

· It rarely tells the whole story.

Although other Professors or your LRW instructors may request that you use a different format for their class, for Elements, at least to begin with, please include the following sections in your briefs:

1) Citation: The citation should include the name of the case, a reference to the reporter(s) where it can be found, the court that decided the case, and the year in which it was decided. The citation to the reporter enables the reader to locate the case.  The court and date help determine its precedential value.

The standard brief citation form for the name of a case includes only the first party listed on each side.  If the first party is a person (as opposed to a business), include only the last name. When a state is a party in a suit in its own courts, you refer to it simply as “State” (or “Commonwealth” if it’s Pennsylvania, Virginia, or Massachusetts).  You abbreviate the “versus” in the middle as “v.” not “vs.” 

“Reagan v. Thatcher, 652 N.E.2d 488 (Mass. 1985)” means that the case of Reagan v. Thatcher was decided in 1985 by the Supreme Judicial Court of Massachusetts and the opinion can be found on page 488 of volume 652 of the Northeastern Reporter (2d Series). You can find the standard way to refer to particular courts and reporters in the bluebook that you will purchase for your Legal Research and Writing class.

2) Statement of the Case: The purpose of the statement is to introduce the reader quickly to the lawsuit that the opinion resolves. You will use statements of the case in real life in memos and briefs to describe cases that you use in your legal arguments.  The statement simply consists of a sentence that indicates who is suing whom, what the plaintiff is asking the court to do, and the legal theory on which the plaintiff relies:  “Reagan, a customer who slipped on a wet floor in a grocery store, sued Thatcher, the owner of the store, for damages on a negligence theory.”
Note that you should introduce the parties in a way that gives some information about the aspects of who they are that are significant for the lawsuit. Obviously one is plaintiff and one is defendant.  In order to understand what is going on in the case, you need to refer to the non-litigation relationship between the parties—e.g., former owner/present owner of same property; homeowner/owner of factory-next-door; tenant/landlord; upstairs tenant/downstairs tenant.  

Your reader (for example, you when you study the case for exams three months later) will find it helpful if you identify the parties by name.  Once you have identified the parties by name in the statement, you can refer to them by one term (their name or “defendant” or “store-owner”) throughout the rest of the brief.  The initial identification should allow you to use this shorter form later to save space and time.  


Although not all cases you read will make the information clear, try to ascertain what the party bringing the action wants (the “relief” requested).  Suppose the owner of a large commercial property sues the business that is renting the property because the business is dumping toxic wastes onto the property.  Does the landlord want the business to stop dumping forever?  Does she want to break the lease and evict the business?  Does she want to force the business to clean up?  Or would she settle for money (perhaps the loss of market value of the property or the clean-up costs)?  The particular remedy she seeks may affect the legal analysis.

3) Procedural Posture: This heading should include all the significant steps in the case subsequent to its initial filing, ending with whatever motion or appeal got the suit in front of the court whose opinion you are briefing.  Examples:  “After a trial, the jury entered a verdict of guilty.  The defendant moved for a new trial, and the trial court denied the motion.  The defendant appealed.”  “After discovery, the defendant moved for summary judgment.  The court granted the motion, and plaintiff appealed.”  


Get into the habit of paying close attention to procedure. Although this part of a case looks arcane and at first will likely seem unrelated to “what’s really important,” it is crucial for you to understand how the case got where it is and what the court actually is deciding.  Was there a trial?  What decision did the court below make?  Are there factual disagreements? Each of these questions might help you to understand what the court is really doing.  Often, the procedural posture will be the key to understanding how a problem between human beings becomes a legal “issue.” I will insist on an elaboration of the procedural posture of almost every case we discuss.

4) Facts:  This section should include any facts that might affect the court’s reasoning in some way and only those facts. This means that you need to do more than merely transcribing the portion of an opinion labeled “facts.  On the one hand, sometimes the court reveals key facts not just at the beginning but later in the course of its reasoning, and you need to watch out for these. On the other hand, you should get into the habit of editing out facts that don’t seem to make any difference.  For example, in a case about a robbery, there is no need to list the make and color of the getaway car unless that information is somehow relevant to legal issues in the case (e.g., the reliability of a witness’s identification of the perpetrators might be affected by the witness’s ability to correctly identify the car).   You may treat as a “fact” anything taken as true by the court whose opinion you are briefing.  Try to distinguish between “allegations” (what one party claims is true) and “facts” (what the court has accepted as true).

5) Issue: The word “issue” means different things in different legal contexts.  In the context of a case brief, an “issue” is a legal question that the court needed to decide to resolve the case.  You will find it helpful at first to force yourself to phrase the issue in the form of a yes-or-no question.  For our purposes, when briefing appellate cases, I would like you to include in the statement of the issue both a procedural and a substantive component.  

The procedural component is simply the procedural step that the appellant claims the lower court did wrong.  For example, the procedural portion of an issue might be, “Did the trial court err by directing a verdict in favor of the defendant where…” or “Did the court of appeals err by affirming the lower court’s decision to award property in the wildebeest to the plaintiff where…”


The substantive component is the substantive legal question the court has to resolve in order to decide whether the lower court made a procedural error.  For example, the substantive component of the issue in Pierson v. Post, the first case we will read, might be phrased something like, “Is pursuit of a wild animal on unowned land sufficient to make the animal the property of the pursuer?”  A statement of this type is likely to be what your other professors want to hear when they ask you for the “issue” in a case.

Putting the two pieces together can result in some awkward sentences, but you’ll get used to the format in time.  For example, “Did the court of appeals err by affirming the lower court’s decision to award property in the wildebeest to the plaintiff who was pursuing it and had narrowly missed shooting it at the time defendant captured it?”

6) Holding:  This is the decision of the court whose opinion you are briefing.  Like the issue, it can be phrased containing both a procedural and a substantive component, but you usually will just discuss the substantive part.  The simplest version of the holding is simply a restatement of the issue in sentence form: “No.  The court of appeals did not err by affirming the lower court’s decision to award property in the wildebeest to the plaintiff who was pursuing it and had narrowly missed shooting it at the time defendant captured it.”  However, when the court resolves the legal component of the issue, the “rule” that results can be stated at different levels of generality.  A “broad” holding is more general (governs more cases) than a “narrow” (more specific) holding.  During the semester, we will work on formulating broader and narrower versions of the holdings of cases.  For the first couple of weeks, simply restating the issue will suffice.
7) Rationales:  These are the reasons that underlie the court’s decision.  You want to try to list as many of them as you see.  Lawyers often distinguish between doctrinal and policy reasons, although the distinction is not always absolutely clear.  However, in general, a doctrinal reason says the result in the case stems from the application of some pre-existing legal rule (“doctrine”).  A policy rationale explains why the holding of the case is a good idea or why it makes sense to apply a particular rule to the case at hand.   Try to identify which rationales are doctrinal and which are policy-based.

Often, courts will apply doctrine without any express policy discussion at all.  You will find it helpful to begin to identify unstated policy concerns.  However, make sure you keep clear the distinction between what the court actually said and what it might have been thinking but did not say. Useful phrases to describe unstated policy concerns include, “The court may have thought that…” or  “The court seems to have believed…” or “An additional rationale not mentioned by the court would be….”
8) Concurrence/Dissent:  These are other opinions that didn’t command a majority of those judges deciding the case.  A “Concurrence” agrees with majority opinion about who should win the case, but uses different reasoning.  A “Dissent” disagrees with the majority’s result as well as its reasoning.  These additional opinions are not written in every case, but when they do appear, your brief should indicate their existence and summarize their major points.  
Things To Think About Outside The Form of the Brief


1) What is the Problem?: I will use the term “problem” to refer to the underlying conflict between the parties as it existed before lawyers got involved.  It is a very different concept from the “issue,” the legal question the court will decide.  People do not approach lawyers with “issues;” they usually have fairly simple and accessible human problems.  For example, in Manning v. Mitcherson, which we will read in a couple of weeks, the plaintiff went to a lawyer complaining that her neighbor had her canary and wouldn’t give it back.  If you reduce the facts of the case to a “problem,” you will understand better what is really at stake for the individuals in question.

2) Critique:  Begin to think how you would challenge the court’s holding and reasoning, both on their own terms and in terms of considerations not addressed by the court.  This may be difficult at first, since we tend to accept much of what we read at face value.  But one of the most important skills you will develop in law school is the ability to read cases critically.  You also should think about how well the legal system handles the “problem” underlying the case.  What alternative solutions are there that are not considered because of the way the issue is framed?

Feedback and Evaluation:  Written Assignments, Practice Midterm, Final Exam & Class Participation  The evaluative components of the course are described in detail below.  Their relative weight is based on 69 points available in the course.  The written assignments can yield up to 12 points and the final exam is worth 60 points.  I also will give additional credit for helpful class participation.
Written Assignments:   You will have three short written assignments over the course of the semester that you will do in groups of three or four students (I will assign your partners). To facilitate anonymous grading, you will choose pseudonyms and will use them to identify yourself on all your assignments.  I have included general instructions for these assignments at the end of this information memo.

The assignments are designed to give you practice in legal analysis, to introduce you to some lawyering skills, and to provide some examples of tasks you will perform on the final exam. I will give you fairly detailed comments on your work, so if you take these seriously, you should learn a lot from them.  Aside from the incentive of the extra points if you do well, they should give you insights into the law that will be useful to all your courses.  Moreover, I have been able to write favorable recommendations in the past for students who have demonstrated lawyering abilities in their assignments.

If you satisfactorily complete the minimum requirements for an assignment, you will earn a check-mark.  For work that is well written, shows careful thought, and displays a good grasp of the skills relevant to the assignment, I will give 1-4 bonus points.  The score of +4 will be given very sparingly for exceptional work. Although it is theoretically possible to receive up to 12 bonus points over the course of the semester, history suggests that the highest total will be more like 8 or 9 and the average total will be around 4. Assignments that are turned in late without a valid excuse or that do not meet the minimum requirements will receive a score of -1.  Failure to turn in an assignment within a week of the due date will result in a score of -2.  

Practice Midterm:  On Sunday, October 7, the law school administers a practice midterm exam to all first-year students.  This exam does not count toward your final grade.  You will each take an exam in one of your four non-LRW courses.  The professor in that course will provide you with feedback on your answer.  In addition, you will get to see the exams offered by your other three professors so you can better anticipate what you will see in December from each of us.  As the date of the practice exam approaches, you will receive more detailed information about the process.
Final Exam: Your exam will be closed book and will be three hours long.  Later in the semester, I will discuss the format of the exam, give you questions and best student answers from prior exams, and discuss exam technique at length.  

Class Participation:  I will add some points towards some students’ final grades for quality class participation—participation that demonstrates both thought and familiarity with the assigned material and that I consider at least above average for your particular class.  I do this for two reasons.  Participation is important to the operation of the class, and I like to reward students who improve the classroom experience of their colleagues.  In addition, some people with good legal skills have trouble displaying their skills in the time frame and format presented by an exam.  When I raise their exam grades, I believe I give them final grades that more accurately reflect their abilities. As noted above, I will deduct points from the scores of students who violate the attendance policy or who repeatedly are unprepared or absent without excuse when on-call.

Conclusion:  
Elements provides you with a unique opportunity to work through legal materials slowly and think about how cases are constructed and how lawyers can use them to make arguments.  If you take your work seriously, you will learn techniques that will help you in your other classes and in your legal writing.  In addition, all the Elements classes I’ve taught have been a lot of fun for me and for (most of) the students.  I look forward to getting to know you this semester.
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Director: As You Like It; The Comedy of Errors; Fires in the Mirror; For Colored Girls Who Have Considered Suicide …; Hot L Baltimore; A Little Night Music; Macbeth; The Measures Taken; The Merchant of Venice; A Midsummer Night's Dream; The Real Inspector Hound; Rosencrantz & Guildenstern Are Dead; Side By Side By Sondheim; Sweeney Todd; Troilus & Cressida; Twelfth Night

Stage Manager :  A Funny Thing Happened On the Way To The Forum; Jesus Christ Superstar; The Mousetrap; The Recruiting Officer; The Silver Tassie

Actor: Malcolm (Macbeth); Toby Belch (Twelfth Night); Senex (A Funny Thing Happened on the Way to the Forum); Silver (Defining Code Red)
Critic: Stanford Daily (1982-1985)

HONORS AND AWARDS
Faculty Senate Outstanding Teaching Award (2004)

Hausler Golden Apple Award (Teaching/Service to Students) (1991, 2002) 


(also nominated 1995, 1998, 1999, 2001, 2007)

Outstanding Advocate Award, Gay and Lesbian Lawyers Ass’n of South Florida (1995)
C.  Out At First

Res Ipsa Loquitur (Univ. of Miami School of Law Student Newspaper)(Sept. 1988)


My name is Marc Fajer.  As many of you know by now, I am a new member of the law school faculty, teaching Property and Antitrust this year.  My avocation (and first love) is theater.  I have directed more than a dozen plays and currently am reviewing local productions for the Miami Review.  I like to ride my bike, cook, play bridge and Scrabble and am a fanatical Red Sox fan.  I also happen to be gay.


My experience as a law student was that new faculty members rather quickly acquire a reputation that tends to stick.  The rumor mill churns out tags like, “he’s a nice guy, but bo-ring,”  “her class is a lot of fun,” or “he’s real hard to understand,” and the tags stick like leeches, sometimes never falling off at all and dooming professors to face small or hostile groups of students for the rest of their careers.  


When deciding to write this piece I had to take this labeling process into account.  After all, “coming out,” that is, revealing your homosexuality to other people, is always a risky and uncomfortable process.  It is not made easier by the knowledge that I will probably be labeled “gay” (or other pleasant colloquial alternatives) to the exclusion of any other tags relating to my wit, charm, or teaching ability.  On balance, however, I think the benefits of coming out and explaining why I’m doing so outweigh the leeches.  


Gay men and lesbians are different from members of many other minority groups in that (to some extent) we can choose whether or not others are aware of our minority status.  Often this works to our advantage.  I have watched black people experience the pain of walking down the street or sitting on the Metro (or its equivalent in other cities) and seeing expressions of dislike or discomfort appear on the white faces around them.  I don’t have to go through that.  As a male, I also am free from the kind of patronizing sexism women have to deal with every day from male strangers on the street, in stores, in the workplace.  Anonymity can be comforting; it avoids confrontation.


Anonymity also has disadvantages.  If you choose not to come out, you may live in constant fear that someone indiscreet will find out and create the very confrontations you seek to avoid.  You may have a sense of being untrue to yourself.  You cannot simply say, “This is who I am and this is what I believe in.”  You have to wonder if people would treat you the same way if you were out.  I have often, when attending some fancy function as a law student or a lawyer, had the unsettling thought that “they wouldn’t have let me in if they knew I was gay.”  Perhaps the worst thing is listening to someone tell an awful discriminatory joke and being afraid to say anything about it for fear people will know you are gay.  


Another important disadvantage of anonymity is that it makes finding other gay men and lesbians difficult.  Aside from the obvious hindrance to a satisfying social life, the anonymity cuts down on simple communication.  As I repeatedly tell the first year students in my class, realizing that others share what you are going through makes it much easier to cope with.  It has been estimated that about 10% of the population is homosexual; literally millions of these people walk around without ever receiving the simple comfort of hearing someone else say “I know just how you feel; I went through that, too.”


A third disadvantage of the anonymity is that it makes it difficult for people to be aware that homosexuals exist all around them all the time.  The 10% of the population is remarkable for its invisibility.  American society is almost completely without gay public figures; there are a couple of congressmen, a couple of female athletes and, sadly, a growing list of dead or dying celebrities.  Heterosexuals are left without awareness that anyone is gay and homosexuals are left utterly without role models.


And so I choose to be out, not just to my friends, but to all of you.  Because I was out on my resume (I listed the fact that I had been president of the Gay & Lesbian Law Student Association in law school), when I was hired here, I knew at least that I would not have to hide anything or worry about what would happen if my colleagues were to learn that I was gay.  Because I am coming out to the rest of the law school, I never have to be concerned about  what will happen if you find out.  You know.


For those of you in the law school community who are gay or lesbian, I am here to listen and give advice.  I have made tough decisions about when and how to be out and have discussed the questions with many other lawyers and law students.  I am also here, I suppose, as an example of someone who is succeeding (to some extent anyway) while being out.  I hope those of you who are not out will not be afraid to come talk to me.  A steady stream of eccentric people of all sexual orientations cross my threshold; you won’t be giving yourself away.


I am aware that many of you in the law school community who are not gay and lesbian have not had a lot of exposure to gay people who are out.  I am more than happy to answer questions--even those that seem a little silly to you.  I have played information manual for lots of my straight friends and I don’t mind.  And of course I am anxious to talk about Property, Antitrust and the Red Sox with anyone.


I have been exceptionally blessed in my life so far.  My family and friends have given their support and love to me through all the time I’ve been out.  I don’t expect that sort of support to come to me here as a matter of course; I have to earn it.  I want very much to be good at what I do, and will be at the plate swinging as hard as I can.  Don’t call me out at first just because I’ve chosen, first, to be “out.” 

D.  GENERAL INSTRUCTIONS FOR WRITTEN ASSIGNMENTS

You should follow the general instructions laid out below for each of your three written assignments unless the directions for that assignment contain explicit directions to the contrary.

(1)  For your assignments, you will work together with partners to produce a joint written work-product.  Except as noted below, all members of the team will receive the same score for the assignment.  Please be cooperative about setting meeting times and dividing up work.  Please be responsible about meeting your commitments to your partners.
(2) For each assignment, I shall designate one member of each team as the “coordinator.”  The coordinator will be responsible for assembling the team’s work-product into a single final document and handing the document in on time.  The other members of the team are responsible for getting final versions of any sections of the project to the coordinator at least 36 hours before the project is due.  If the coordinator turns the project in late without a suitable excuse, only the coordinator will receive the penalty.      
(3)  To facilitate anonymous grading, you should not put any team members’ names anywhere on your written work-product.  Simply list the pseudonyms of the team members at the top of the first page.  For example:

ASSIGNMENT I:  HIPPO, ICICLE & JUMPROPE

(4) Similarly, when discussing pending or submitted assignments with me, be careful to frame your questions in a way that does not undermine the anonymity of the grading.  Questions like “Was it OK that we used three different typefaces for the different parts of the assignment?” are likely to give you away.

(5) Do not include a cover sheet or binder with your work-product.  Simply staple the pages together in the upper left-hand corner.

(6) Your work-product should be double-spaced to leave room for comments.

(7) Each written assignment is due at the start of class on the date indicated on the assignment sheets.  If your work-product is turned in after the deadline, I will deduct one point from the coordinator’s score. You can still receive some credit for a late assignment if you turn it in within a week of the due date.  If you need to get an extension due to illness or emergency, please contact my assistant rather than speaking directly to me, and do so before the submission is due if at all possible.  In this way, we can try to accommodate you without undermining the anonymity of the grading.

(8) I will return your work-product with individual comments and provide comments of general interest and copies of the best of your submissions in one of the posted Information Memos.  If you have questions about your work after reading both my general comments and those addressed specifically to you, cut off or blot out the pseudonyms on the paper (to preserve anonymity of subsequent grading) and I will go over it with you.
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