UNIT I.  INTRODUCTION TO THE STATUTES

Race/Ethnicity v. Disability

A.  The Structure of the Statutes

KRAMARSKY v. STAHL MANAGEMENT

401 N.Y.S.2d 943 (N.Y. Sup. 1977)

EDWARD J. GREENFIELD, Justice.

 

This is an application … for an order enjoining respondents from selling, renting, leasing, or otherwise disposing of Apartment 9J at 225 West 106th Street to anyone other than petitioner until final determination of a complaint against respondent Stahl Management now pending before the State Division of Human Rights.

 

The application is based upon a complaint of discrimination by one Judith Pierce, a black divorced woman, who contends that Stahl Management unlawfully discriminated against her by refusing to rent an apartment because of her race, sex and marital status.  In support of that contention, she points to the willingness of the respondent to rent an apartment to a later white applicant.

 

Respondent denies any illegal discrimination insisting that Ms. Pierce was not turned down because she was black, female or divorced, but for other reasons. In support of this contention, he demonstrates that 30% of his apartments have been rented to blacks, including the last two for which there were both black and white applicants and that 60% of the apartments have been rented to unmarried persons.  The reason for her rejection, the landlord contends, is that her application indicated that in the eyes of the landlord she would be an undesirable tenant.

 

The application form is a one page sheet in which Ms. Pierce indicated that she was employed as general counsel to the New York City Commission on Human Rights, that she had earned a salary of $28,000 plus a year and that she had previously been employed with the Legal Services Corporation.  Under the space for Repairs and Remarks she had written in “Painting New Rulings”.  Mr. Stahl, the individual who operated the respondent, candidly admits that that information on the application indicated that “she would be a source of trouble to me as a tenant.”  Rather than a lawyer attuned to her legal rights, he would have preferred, all other things being equal, a person who was likely to be less informed and more passive.



The Human Rights Law (Executive Law, Art.15) provides in §296, Subdivision 5:

(a) It shall be an unlawful discriminatory practice for the owner, lessee, sub‑lessee, assignee, or managing agent of, or other person having the right to sell, rent or lease a housing accommodation, constructed or to be constructed, or any agent or employee thereof:


(1) To refuse to sell, rent, lease or otherwise to deny to or withhold from any person or group of persons such a housing accommodation because of the race, creed, color, national origin, sex, or disability or marital status of such person or persons.


(2) To discriminate against any person because of his race, creed, color, national origin, sex, or disability or marital status in the terms, conditions or privileges of the sale, rental or lease of any such housing accommodation or in the furnishing of facilities or services in connection therewith.



Absent a supervening statutory proscription, a landlord is free to do what he wishes with his property, and to rent or not to rent to any given person at his whim.  The only restraints which the law has imposed upon free exercise of his discretion is that he may not use race, creed, color, national origin, sex or marital status as criteria.  So, regrettable though it may be, a landlord can employ other criteria to determine the acceptability of his tenants occupational, physical or otherwise.  He may decide not to rent to singers because they are too noisy, or not to rent to bald‑headed men because he has been told they give wild parties.  He can bar his premises to the lowest strata of society, should he choose, or to the highest, if that be his personal desire.




Thus, this court concludes that there is nothing illegal in a landlord discriminating against lawyers as a group, or trying to keep out of his building intelligent persons, aware of their rights, who may give him trouble in the future. … Although the courts, in the interest of justice, will endeavor to facilitate to the fullest the legislative intent and public policy underlying antidiscrimination legislation, the facts and circumstances of this case do not warrant injunctive relief.  The court is not persuaded that there is a reasonable likelihood that the charge of discrimination can be sustained. Accordingly, the application is denied and the temporary restraining order vacated.

(  (  (  (  (  (  (
DISCUSSION QUESTIONS

1.  What is the significance in Kramarsky of the phrase, “Painting New Rulings” on page 12?
2. 42 U.S.C. §1982 gives all U.S. citizens “the same right” as “white citizens” to own or lease property.  Based on this statutory language, who can sue to enforce §1982?  People denied housing because they are Latinos?  Because they are Jewish?  Because they are white?  A white person who loses their apartment because they have non-white visitors?
(  (  (  (  (  (  (
B.  Regulation of Dicrimination in Housing: Some History

Buchanan v. Warley 

245 U.S. 60 (1917)

JUSTICE DAY delivered the opinion of the court.  Buchanan … brought an action in the … Circuit Court of Kentucky for the specific performance of a contract for the sale of certain real estate situated in the City of Louisville…. The offer in writing to purchase the property contained a proviso:

It is understood that I am purchasing the above property for the purpose of having erected thereon a house which I propose to make my residence, and it is a distinct part of this agreement that I shall not be required to accept a deed to the above property or to pay for said property unless I have the right under the laws of the State of Kentucky and the City of Louisville to occupy said property as a residence.

This offer was accepted by the plaintiff.

To the action for specific performance, the defendant, by way of answer, set up the condition above set forth, that he is a colored person, and that, on the block of which the lot in controversy is a part, there are ten residences, eight of which at the time of the making of the contract were occupied by white people, and only two (those nearest the lot in question) were occupied by colored people, and that, under and by virtue of [an] ordinance of the City of Louisville…, he would not be allowed to occupy the lot as a place of residence. In reply to this answer, the plaintiff set up, among other things, that the ordinance was in conflict with the Fourteenth Amendment to the Constitution of the United States….

The title of the ordinance is:

An ordinance to prevent conflict and ill feeling between the white and colored races in the City of Louisville, and to preserve the public peace and promote the general welfare by making reasonable provisions requiring, as far as practicable, the use of separate blocks for residences, places of abode and places of assembly by white and colored people respectively.

By the first section of the ordinance, it is made unlawful for any colored person to move into and occupy as a residence, place of abode, or to establish and maintain as a place of public assembly, any house upon any block upon which a greater number of houses are occupied as residences, places of abode, or places of public assembly by white people than are occupied as residences, places of abode, or places of public assembly by colored people.

Section 2 provides that it shall be unlawful for any white person to move into and occupy as a residence, place of abode, or to establish and maintain as a place of public assembly any house upon any block upon which a greater number of houses are occupied as residences, places of abode or places of public assembly by colored people than are occupied as residences, places of abode or places of public assembly by white people.

Section 4 provides that nothing in the ordinance shall affect the location of residences, places of abode or places of assembly made previous to its approval; that nothing contained therein shall be construed so as to prevent the occupancy of residences, places of abode or places of assembly by white or colored servants or employees of occupants of such residences, places of abode or places of public assembly on the block on which they are so employed, and that nothing therein contained shall be construed to prevent any person who, at the date of the passage of the ordinance, shall have acquired or possessed the right to occupy any building as a residence, place of abode or place of assembly from exercising such a right….

The objection is made that this writ of error should be dismissed because the alleged denial of constitutional rights involves only the rights of colored persons, and the plaintiff in error is a white person. This court has frequently held that, while an unconstitutional act is no law, attacks upon the validity of laws can only be entertained when made by those whose rights are directly affected by the law or ordinance in question. Only such persons, it has been settled, can be heard to attack the constitutionality of the law or ordinance. But this case does not run counter to that principle.

The property here involved was sold by the plaintiff in error, a white man, on the terms stated, to a colored man; the action for specific performance was entertained in the court below, and, in both courts, the plaintiff's right to have the contract enforced was denied solely because of the effect of the ordinance making it illegal for a colored person to occupy the lot sold. But for the ordinance, the state courts would have enforced the contract, and the defendant would have been compelled to pay the purchase price and take a conveyance of the premises. The right of the plaintiff in error to sell his property was directly involved and necessarily impaired, because it was held, in effect, that he could not sell the lot to a person of color who was willing and ready to acquire the property and had obligated himself to take it. This case does not come within the class wherein this court has held that, where one seeks to avoid the enforcement of a law or ordinance, he must present a grievance of his own, and not rest the attack upon the alleged violation of another's rights. In this case, the property rights of the plaintiff in error are directly and necessarily involved. 

We pass, then, to a consideration of the case upon its merits. This ordinance prevents the occupancy of a lot in the City of Louisville by a person of color in a block where the greater number of residences are occupied by white persons; where such a majority exists, colored persons are excluded. This interdiction is based wholly upon color -- simply that and nothing more. In effect, premises situated, as are those in question, in the so-called white block are effectively debarred from sale to persons of color because, if sold, they cannot be occupied by the purchaser, nor by him sold to another of the same color.

This drastic measure is sought to be justified under the authority of the State in the exercise of the police power. It is said such legislation tends to promote the public peace by preventing racial conflicts; that it tends to maintain racial purity; that it prevents the deterioration of property owned and occupied by white people, which deterioration, it is contended, is sure to follow the occupancy of adjacent premises by persons of color. The authority of the State to pass laws in the exercise of the police power, having for their object the promotion of the public health, safety, and welfare, is very broad …. But … the police power, broad as it is, cannot justify the passage of a law or ordinance which runs counter to the limitations of the Federal Constitution…. 

Following the Civil War, certain amendments to the Federal Constitution were adopted which have become an integral part of that instrument, equally binding upon all the States and fixing certain fundamental rights which all are bound to respect. The Thirteenth Amendment abolished slavery in the United States and in all places subject to their jurisdiction, and gave Congress power to enforce the Amendment by appropriate legislation. The Fourteenth Amendment made all persons born or naturalized in the United States citizens of the United States and of the States in which they reside, and provided that no State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States, and that no State shall deprive any person of life, liberty, or property without due process of law, nor deny to any person the equal protection of the laws.

… While a principal purpose of the latter Amendment was to protect persons of color, the broad language used was deemed sufficient to protect all persons, white or black, against discriminatory legislation by the States. This is now the settled law. In many of the cases since arising, the question of color has not been involved, and the cases have been decided upon alleged violations of civil or property rights irrespective of the race or color of the complainant. …

In Strauder v. West Virginia, 100 U.S. 303, this court held that a colored person charged with an offense was denied due process of law by a statute which prevented colored men from sitting on the jury which tried him. Mr. Justice Strong, speaking for the court, again reviewed the history of the Amendments, and, among other things, in speaking of the Fourteenth Amendment, said: 

It [the Fourteenth Amendment] was designed to assure to the colored race the enjoyment of all the civil rights that, under the law, are enjoyed by white persons, and to give to that race the protection of the general government in that enjoyment whenever it should be denied by the States. It not only gave citizenship and the privileges of citizenship to persons of color, but it denied to any State the power to withhold from them the equal protection of the laws, and authorized Congress to enforce its provisions by appropriate legislation. It ordains that no State shall make or enforce any laws which shall abridge the privileges or immunities of citizens of the United States. . . . It ordains that no State shall deprive any person of life, liberty, or property, without due process of law, or deny to any person within its jurisdiction the equal protection of the laws. What is this but declaring that the law in the States shall be the same for the black as for the white; that all persons, whether colored or white, shall stand equal before the laws of the States, and, in regard to the colored race, for whose protection the amendment was primarily designed, that no discrimination shall be made against them by law because of their color?

The Fourteenth Amendment makes no attempt to enumerate the rights it designed to protect. It speaks in general terms, and those are as comprehensive as possible. Its language is prohibitory, but every prohibition implies the existence of rights and immunities, prominent among which is an immunity from inequality of legal protection either for life, liberty, or property. Any State action that denies this immunity to a colored man is in conflict with the Constitution.

… [The Civil Rights Act of 1866], originally passed under sanction of the Thirteenth Amendment, and practically reenacted after the adoption of the Fourteenth Amendment, expressly provided that all citizens of the United States in any State shall have the same right to purchase property as is enjoyed by white citizens. Colored persons are citizens of the United States, and have the right to purchase property and enjoy and use the same without laws discriminating against them solely on account of color. These enactments did not deal with the social rights of men, but with those fundamental rights in property which it was intended to secure upon the same terms to citizens of every race and color. The Fourteenth Amendment and these statutes enacted in furtherance of its purpose operate to qualify and entitle a colored man to acquire property without state legislation discriminating against him solely because of color.

The defendant in error insists that Plessy v. Ferguson, 163 U.S. 537, is controlling in principle in favor of the judgment of the court below. In that case, this court held that a provision of a statute of Louisiana requiring railway companies carrying passengers to provide in their coaches equal but separate accommodations for the white and colored races did not run counter to the provisions of the Fourteenth Amendment. It is to be observed that, in that case, there was no attempt to deprive persons of color of transportation in the coaches of the public carrier, and the express requirements were for equal, though separate, accommodations for the white and colored races. In Plessy v. Ferguson, classification of accommodation was permitted upon the basis of equality for both races.

In the Berea College Case, 211 U.S. 45, a state statute was sustained in the courts of Kentucky which, while permitting the education of white persons and negroes in different localities by the same incorporated institution, prohibited their attendance at the same place, and, in this court, the judgment of the Court of Appeals of Kentucky was affirmed solely upon the reserved authority of the legislature of Kentucky to alter, amend, or repeal charters of its own corporations, and the question here involved was neither discussed nor decided.

In Carey v. City of Atlanta, 143 Georgia 192, the Supreme Court of Georgia, holding an ordinance similar in principle to the one herein involved to be invalid, dealt with Plessy v. Ferguson and The Berea College Case in language so apposite that we quote a portion of it:

In each instance, the complaining person was afforded the opportunity to ride, or to attend institutions of learning, or afforded the thing of whatever nature to which in the particular case he was entitled. The most that was done was to require him as a member of a class to conform with reasonable rules in regard to the separation of the races. In none of them was he denied the right to use, control, or dispose of his property, as in this case. Property of a person, whether as a member of a class or as an individual, cannot be taken without due process of law. In the recent case of McCabe v. Atchison & C. Ry. Co., 235 U.S. 151, where the court had under consideration a statute which allowed railroad companies to furnish dining cars for white people and to refuse to furnish dining cars altogether for colored persons, this language was used in reference to the contentions of the attorney general:

This argument with respect to volume of traffic seems to us to be without merit. It makes the constitutional right depend upon the number of persons who may be discriminated against, whereas the essence of the constitutional right is that it is a personal one.

The effect of the ordinance under consideration was not merely to regulate a business or the like, but was to destroy the right of the individual to acquire, enjoy, and dispose of his property. Being of this character, it was void as being opposed to the due process clause of the constitution.

That there exists a serious and difficult problem arising from a feeling of race hostility which the law is powerless to control, and to which it must give a measure of consideration, may be freely admitted. But its solution cannot be promoted by depriving citizens of their constitutional rights and privileges.

As we have seen, this court has held laws valid which separated the races on the basis of equal accommodations in public conveyances, and courts of high authority have held enactments lawful which provide for separation in the public schools of white and colored pupils where equal privileges are given. But, in view of the rights secured by the Fourteenth Amendment to the Federal Constitution, such legislation must have its limitations, and cannot be sustained where the exercise of authority exceeds the restraints of the Constitution. We think these limitations are exceeded in laws and ordinances of the character now before us.

It is the purpose of such enactments, and, it is frankly avowed, it will be their ultimate effect, to require by law, at least in residential districts, the compulsory separation of the races on account of color. Such action is said to be essential to the maintenance of the purity of the races, although it is to be noted in the ordinance under consideration that the employment of colored servants in white families is permitted, and nearby residences of colored persons not coming within the blocks, as defined in the ordinance, are not prohibited.

The case presented does not deal with an attempt to prohibit the amalgamation of the races. The right which the ordinance annulled was the civil right of a white man to dispose of his property if he saw fit to do so to a person of color and of a colored person to make such disposition to a white person.

It is urged that this proposed segregation will promote the public peace by preventing race conflicts. Desirable as this is, and important as is the preservation of the public peace, this aim cannot be accomplished by laws or ordinances which deny rights created or protected by the Federal Constitution. It is said that such acquisitions by colored persons depreciate property owned in the neighborhood by white persons. But property may be acquired by undesirable white neighbors or put to disagreeable though lawful uses with like results.

We think this attempt to prevent the alienation of the property in question to a person of color was not a legitimate exercise of the police power of the State, and is in direct violation of the fundamental law enacted in the Fourteenth Amendment of the Constitution preventing state interference with property rights except by due process of law. That being the case, the ordinance cannot stand. … Reaching this conclusion, it follows that the judgment of the Kentucky Court of Appeals must be reversed, and the cause remanded to that court for further proceedings not inconsistent with this opinion.

(  (  (  (  (  (  (
SHELLEY v. KRAEMER 
334 U.S. 1 (1948)

Chief Justice VINSON delivered the opinion of the Court.  These cases present for our consideration questions relating to the validity of court enforcement of private agreements, generally described as restrictive covenants, which have as their purpose the exclusion of persons of designated race or color from the ownership or occupancy of real property.  Basic constitutional issues of obvious importance have been raised.

The first of these cases comes to this Court on certiorari to the Supreme Court of Missouri.  On February 16, 1911, thirty out of a total of thirty‑nine owners of property fronting both sides of Labadie Avenue between Taylor Avenue and Cora Avenue in the city of St. Louis, signed an agreement, which was subsequently recorded, providing in part:

the said property is hereby restricted to the use and occupancy for the term of Fifty (50) years from this date, so that it shall be a condition all the time and whether recited and referred to as [sic] not in subsequent conveyances and shall attach to the land, as a condition precedent to the sale of the same, that hereafter no part of said property or any portion thereof shall be, for said term of Fifty‑years, occupied by any person not of the Caucasian race, it being intended hereby to restrict the use of said property for said period of time against the occupancy as owners or tenants of any portion of said property for resident or other purpose by people of the Negro or Mongolian Race.

… On August 11, 1945, pursuant to a contract of sale, petitioners Shelley, who are Negroes, for valuable consideration received from one Fitzgerald a … deed to the parcel in question. ...  On October 9, 1945, respondents, as owners of other property subject to the terms of the restrictive covenant, brought suit in Circuit Court of the city of St. Louis praying that petitioners Shelley be restrained from taking possession of the property and that judgment be entered divesting title out of petitioners Shelley... .  The Supreme Court of Missouri ... held the agreement effective and concluded that enforcement of its provisions violated no rights guaranteed to petitioners by the Federal Constitution.  The second of the cases under consideration comes to this Court from the Supreme Court of Michigan.  The circumstances presented do not differ materially from the Missouri case.  ...

Petitioners have placed primary reliance on their contentions, first raised in the state courts, that judicial enforcement of the restrictive agreements in these cases has violated rights guaranteed to petitioners by the Fourteenth Amendment of the Federal Constitution and Acts of Congress passed pursuant to that Amendment. Specifically, petitioners urge that they have been denied the equal protection of the laws... .

I.  Whether the equal protection clause of the Fourteenth Amendment inhibits judicial enforcement by state courts of restrictive covenants based on race or color is a question which this Court has not heretofore been called upon to consider.  ...   It is well, at the outset, to scrutinize the terms of the restrictive agreements involved in these cases.  In the Missouri case, the covenant declares that no part of the affected property shall be “occupied by any person not of the Caucasian race, it being intended hereby to restrict the use of said property ... against the occupancy as owners or tenants of any portion of said property for resident or other purpose by people of the Negro or Mongolian Race.” Not only does the restriction seek to proscribe use and occupancy of the affected properties by members of the excluded class, but as construed by the Missouri courts, the agreement requires that title of any person who uses his property in violation of the restriction shall be divested.  The restriction of the covenant in the Michigan case seeks to bar occupancy by persons of the excluded class.  It provides that “This property shall not be used or occupied by any person or persons except those of the Caucasian race.”

It should be observed that these covenants do not seek to proscribe any particular use of the affected properties.  Use of the properties for residential occupancy, as such, is not forbidden. The restrictions of these agreements, rather, are directed toward a designated class of persons and seek to determine who may and who may not own or make use of the properties for residential purposes. The excluded class is defined wholly in terms of race or color... .

It cannot be doubted that among the civil rights intended to be protected from discriminatory state action by the Fourteenth Amendment are the rights to acquire, enjoy, own and dispose of property.  Equality in the enjoyment of property rights was regarded by the framers of that Amendment as an essential pre‑condition to the realization of other basic civil rights and liberties which the Amendment was intended to guarantee. Thus, ... the Civil Rights Act of 1866 ... provides:  “All citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.”  This Court has given specific recognition to the same principle. Buchanan v. Warley, 245 U.S. 60 (1917).

It is likewise clear that restrictions on the right of occupancy of the sort sought to be created by the private agreements in these cases could not be squared with the requirements of the Fourteenth Amendment if imposed by state statute or local ordinance.  We do not understand respondents to urge the contrary.  In the case of Buchanan v. Warley, a unanimous Court declared unconstitutional the provisions of a city ordinance which denied to colored persons the right to occupy houses in blocks in which the greater number of houses were occupied by white persons, and imposed similar restrictions on white persons with respect to blocks in which the greater number of houses were occupied by colored persons.  During the course of the opinion in that case, this Court stated: “The Fourteenth Amendment and these statutes enacted in furtherance of its purpose operate to qualify and entitle a colored man to acquire property without state legislation discriminating against him solely because of color.”

In Harmon v. Tyler, 273 U.S. 668 (1927), a unanimous court, on the authority of Buchanan v. Warley, declared invalid an ordinance which forbade any Negro to establish a home on any property in a white community or any white person to establish a home in a Negro community, “except on the written consent of a majority of the persons of the opposite race inhabiting such community or portion of the City to be affected.”

The precise question before this Court in both the Buchanan and Harmon cases, involved the rights of white sellers to dispose of their properties free from restrictions as to potential purchasers based on considerations of race or color.  But that such legislation is also offensive to the rights of those desiring to acquire and occupy property and barred on grounds of race or color, is clear, not only from the language of the opinion in Buchanan v. Warley, but from this Court's disposition of the case of City of Richmond v. Deans, 281 U.S. 704 (1930). There, a Negro, barred from the occupancy of certain property by the terms of an ordinance similar to that in the Buchanan case, sought injunctive relief in the federal courts to enjoin the enforcement of the ordinance on the grounds that its provisions violated the terms of the Fourteenth Amendment.  Such relief was granted, and this Court affirmed, finding the citation of Buchanan v. Warley and Harmon v. Tyler sufficient to support its judgment.

But the present cases, unlike those just discussed, do not involve action by state legislatures or city councils.  Here the particular patterns of discrimination and the areas in which the restrictions are to operate, are determined, in the first instance, by the terms of agreements among private individuals. Participation of the State consists in the enforcement of the restrictions so defined.  The crucial issue with which we are here confronted is whether this distinction removes these cases from the operation of the prohibitory provisions of the Fourteenth Amendment.

Since the decision of this Court in the Civil Rights Cases, 109 U.S. 3 (1883), the principle has become firmly embedded in our constitutional law that the action inhibited by the first section of the Fourteenth Amendment is only such action as may fairly be said to be that of the States.  That Amendment erects no shield against merely private conduct, however discriminatory or wrongful. We conclude, therefore, that the restrictive agreements standing alone cannot be regarded as a violation of any rights guaranteed to petitioners by the Fourteenth Amendment.  So long as the purposes of those agreements are effectuated by voluntary adherence to their terms, it would appear clear that there has been no action by the State and the provisions of the Amendment have not been violated..

But here there was more.  These are cases in which the purposes of the agreements were secured only by judicial enforcement by state courts of the restrictive terms of the agreements.  The respondents urge that judicial enforcement of private agreements does not amount to state action; or, in any event, the participation of the State is so attenuated in character as not to amount to state action within the meaning of the Fourteenth Amendment. Finally, it is suggested, even if the States in these cases may be deemed to have acted in the constitutional sense, their action did not  deprive petitioners of rights guaranteed by the Fourteenth Amendment.  We move to a consideration of these matters.

II.  That the action of state courts and of judicial officers in their official capacities is to be regarded as action of the State within the meaning of the Fourteenth Amendment, is a proposition which has long been established by decisions of this Court.  That principle was given expression in the earliest cases involving the construction of the terms of the Fourteenth Amendment.  ...  In the Civil Rights Cases, this Court pointed out that the Amendment makes void “state action of every kind” which is inconsistent with the guaranties therein contained, and extends to manifestations of “state authority  in the shape of laws, customs, or judicial or executive proceedings.” Language to like effect is employed  no less than eighteen times during the course of that opinion.  Similar expressions, giving specific recognition to the fact that judicial action is to be regarded as action on the State for the purposes of the Fourteenth Amendment, are to be found in numerous cases which have been more recently decided.  ...

One of the earliest applications of the prohibitions contained in the Fourteenth Amendment to action of state judicial officials occurred in cases in which Negroes had been excluded from jury service in criminal prosecutions by reason of their race or color.  These cases demonstrate, also, the early recognition by this Court that state action in violation of the Amendment's provisions is equally repugnant to the constitutional commands whether directed by state statute or taken by a judicial official in the absence of statute.  Thus, in Strauder v. West Virginia, 100 U.S. 303 (1880), this Court declared invalid a state statute restricting jury service to white persons as amounting to a denial of the equal protection of the laws to the colored defendant in that case. … [T]he Court in Ex parte Virginia, 100 U.S. 313 (1880), held that a similar discrimination imposed by the action of a state judge denied rights protected by the Amendment, despite the fact that the language of the state statute relating to jury service contained no such restrictions.

The action of state courts in imposing penalties or depriving parties of other substantive rights without providing adequate notice and opportunity to defend, has, of course, long been regarded as a denial of the due process of law guaranteed by the Fourteenth Amendment. In numerous cases, this Court has reversed criminal convictions in state courts for failure of those courts to provide the essential ingredients of a fair hearing.  Thus it has been held that convictions obtained in state courts under the domination of a mob are void.  Convictions obtained by coerced confessions, by the use of perjured testimony known by the prosecution to be such, or without the effective assistance of counsel, have also been held to be exertions of state authority in conflict with the fundamental rights protected by the Fourteenth Amendment.

But the examples of state judicial action which have been held by this Court to violate the Amendment's commands are not restricted to situations in which the judicial proceedings were found in some manner to be procedurally unfair.  It has been recognized that the action of state courts in enforcing a substantive common‑law rule formulated by those courts, may result in the denial of rights guaranteed by the Fourteenth Amendment, even though the judicial proceedings in such cases may have been in complete accord with the most rigorous conceptions of procedural due process.19 Thus, in American Federation of Labor v. Swing, 312 U.S. 321 (1941), enforcement by state courts of the common‑law policy of the State, which resulted in the restraining of peaceful picketing, was held to be state action of the sort prohibited by the Amendment's guaranties of freedom of discussion.  In Cantwell v. Connecticut, 310 U.S. 296 (1940), a conviction in a state court of the common‑law crime of breach of the peace was … found to be a violation of the Amendment’s commands relating to freedom of religion. ...

The short of the matter is that from the time of the adoption of the Fourteenth Amendment until the present, it has been the consistent ruling of this Court that the action of the States to which the Amendment has reference, includes action of state courts and state judicial officials.  Although, in construing the terms of the Fourteenth Amendment, differences have from time to time been expressed as to whether particular types of state action may be said to offend the Amendment's prohibitory provisions, it has never been suggested that state court action is immunized from the operation of those provisions simply because the act is that of the judicial branch of the state government.

III.  Against this background of judicial construction, extending over a period of some three‑quarters of a century, we are called upon to consider whether enforcement by state courts of the restrictive agreements in these cases may be deemed to be the acts of those States; and, if so, whether that action has denied these petitioners the equal protection of the laws which the Amendment was intended to insure.

We have no doubt that there has been state action in these cases in the full and complete sense of the phrase. The undisputed facts disclose that petitioners were willing purchasers of properties upon which they desired to establish homes.  The owners of the properties were willing sellers; and contracts of sale were accordingly consummated.  It is clear that but for the active intervention of the state courts, supported by the full panoply of state power, petitioners would have been free to occupy the properties in question without restraint.

These are not cases, as has been suggested, in which the States have merely abstained from action, leaving private individuals free to impose such discriminations as they see fit.  Rather, these are cases in which the States have made available to such individuals the full coercive power of government to deny to petitioners, on the grounds of race or color, the enjoyment of property rights in premises which petitioners are willing and financially able to acquire and which the grantors are willing to sell.  The difference between judicial enforcement and nonenforcement of the restrictive covenants is the difference to petitioners between being denied rights of property available to other members of the community and being accorded full enjoyment of those rights on an equal footing.

The enforcement of the restrictive agreements by the state courts courts in these cases was directed pursuant to the common‑law policy of the States as formulated by those courts in earlier decisions. In the Missouri case, enforcement of the covenant was directed in the first instance by the highest court of the State after the trial court had determined the agreement to be invalid for want of the requisite number of signatures. In the Michigan case, the order of enforcement by the trial court was affirmed by the highest state court.  The judicial action in each case bears the clear and unmistakable imprimatur of the State.  We have noted that previous decisions of this Court have established the proposition that judicial action is not immunized from the operation of the Fourteenth Amendment simply because it is taken pursuant to the state’s common‑law policy.  Nor is the Amendment ineffective simply because the particular pattern of discrimination, which the State has enforced, was defined initially by the terms of a private agreement.  State action, as that phrase is understood for the purposes of the Fourteenth Amendment, refers to exertions of state power in all forms.  And when the effect of that action is to deny rights subject to the protection of the Fourteenth Amendment, it is the obligation of this Court to enforce the constitutional commands.

We hold that in granting judicial enforcement of the restrictive agreements in these cases, the States have denied petitioners the equal protection of the laws and that, therefore, the action of the state courts cannot stand.  We have noted that freedom from discrimination by the States in the enjoyment of property rights was among the basic objectives sought to be effectuated by the framers of theFourteenth Amendment.  That such discrimination has occurred in these cases is clear.  Because of the race or color of these petitioners they have been denied rights of ownership or occupancy enjoyed as a matter of course by other citizens of different race or color.  The Fourteenth 
Amendment declares “that all persons, whether colored or white, shall stand equal before the laws of the States, and, in regard to the colored race, for whose protection the amendment was primarily designed, that no discrimination shall be made against them by law because of their color.”26 Strauder v. West Virginia....

Respondents urge, however, that since the state courts stand ready to enforce restrictive covenants excluding white persons from the ownership or occupancy of property covered by such agreements, enforcement of covenants excluding colored persons may not be deemed a denial of equal protection of the laws to the colored persons who are thereby affected. This contention does not bear scrutiny.  The parties have directed our attention to no case in which a court, state or federal, has been called upon to enforce a covenant excluding members of the white majority from ownership or occupancy of real property on grounds of race or color.  But there are more fundamental considerations.  The rights created by the first section of the Fourteenth Amendment are, by its terms, guaranteed to the individual.  The rights established are personal rights. It is, therefore, no answer to these petitioners to say that the courts may also be induced to deny white persons rights of ownership and occupancy on grounds of race or color.  Equal protection of the laws is not achieved through indiscriminate imposition of inequalities.

Nor do we find merit in the suggestion that property owners who are parties to these agreements are denied equal protection of the laws if denied access to the courts to enforce the terms of restrictive covenants and to assert property rights which the state courts have held to be created by such agreements.  The Constitution confers upon no individual the right to demand action by the State which results in the denial of equal protection of the laws to other individuals.  And it would appear beyond question that the power of the State to create and enforce property interests must be exercised within the boundaries defined by the Fourteenth Amendment....

The historical context in which the Fourteenth Amendment became a part of the Constitution should not be forgotten.  Whatever else the framers sought to achieve, it is clear that the matter of primary concern was the establishment of equality in the enjoyment of basic civil and political rights and the preservation of those rights from discriminatory action on the part of the States based on considerations of race or color.  Seventy‑five years ago this Court announced that the provisions of the Amendment are to be construed with this fundamental purpose in mind. Upon full consideration, we have concluded that in these cases the States have acted to deny petitioners the equal protection of the laws guaranteed by the Fourteenth Amendment....  For the reasons stated, the judgment of the Supreme Court of Missouri and the judgment of the Supreme Court of Michigan must be reversed.

Justice REED, Justice JACKSON, and Justice RUTLEDGE took no part in the consideration or decision of these cases.

(  (  (  (  (  (  (
Marc A. Fajer, A Time For Reflection
52 U. Miami L. Rev. 925 (1998)


     “Promises Kept, Promises Broken,” the conference dealing with discrimination in housing that gives rise to this symposium issue, began on February 6, 1998. Exactly fifty years earlier, on February 6, 1948, another distinguished group of people–the Conference of Southern Governors–gathered in Florida to discuss discrimination. The topic of discussion was the recent civil rights proposals by President Truman. These proposals sought to prohibit certain discrimination in voting and employment and provide federal civil rights remedies for lynching.2 During these discussions, Mississippi Governor Fielding Wright threatened to withdraw his support for Truman in the 1948 presidential elections, if Truman continued to push for federal civil rights legislation.  Governor Thompson of Georgia opposed Governor Wright, arguing that the Southern Democratic Governors should not undermine the leadership of their party. However, he did state to the press that the civil rights program was “unnecessary” and “unwise.” Notably, one of the participants in the conference on that day, Governor Strom Thurmond of South Carolina, would leave the Democratic Party for the first time5 over precisely these issues and run against Truman that fall on a Dixiecrat ticket. 

  

Simultaneously, in Washington, D.C., the Supreme Court was deliberating on two companion housing discrimination cases it had heard in January of 1948.  One of them, a case out of Detroit called McGhee v. Sipes, had been argued by Thurgood Marshall.  Marshall had not wanted to take McGhee to the U.S. Supreme Court because the NAACP had lost on its principal legal issue in a number of other cases in the federal courts. However, the lawyers in a case out of St. Louis that became a companion to McGhee, had petitioned for certiorari against Marshall’s advice, and Marshall felt compelled to bring McGhee to the Supreme Court, as well, because he wanted to argue the issue himself. In McGhee, Marshall submitted a Brandeis brief, giving statistics about urban segregation and making dire predications about what would happen to America if segregated housing was allowed to remain a reality.  Some of  his language seems prescient today:

The dangers to society which are inherent in the restriction of members of minority groups to overcrowded slum areas are so great and are so well recognized that a court of equity, charged with maintaining the public interest, should not, to the exercise of the power given to it by the people, intensify so dangerous a situation. . . .[P]erhaps perpetual covenants against racial or religious minorities might not have been oppressive in frontier days, when there was a surplus of unappropriated land; but frontier days in America have passed.  All the land is appropriated and owned.  White people have the bulk of the land.  Will they try to make provision for the irresistible demands of an expanding population, or will they blindly permit private individuals whose social vision is no broader than their personal prejudices to constrict the natural expansion of residential area until we reach the point where the irresistible force meet the immovable body?

  
Marshall’s employment of the Brandeis brief was successful in McGhee and this success apparently was one of the reasons that he adopted  a similar briefing strategy a few years later for Brown v. Board of Education of Topeka.

  
McGhee, of course, is better known today by the name of its companion case, Shelley v. Kraemer, which held that it was unconstitutional for a state to enforce a racially‑restrictive covenant.  The Supreme Court’s decision in Shelley had quick and noticeable impacts in American cities: within four years, twenty‑one thousand Chicago families had moved into formerly segregated housing. About ten percent of the residential blocks in the District of Columbia would be integrated by the 1950 census only two years after Shelley was decided. However, the Shelley Court’s promise to end housing discrimination would not be fulfilled. The case merely forbade the state from enforcing private agreements; it did nothing to prevent private parties from acting on their own or in concert with other private actors.

  
The limits of Shelley are well illustrated by a Florida case called MacGregor v. Florida Real Estate Commission.19  That case involved a real estate broker whose client, the seller of a residence, wished to enforce a covenant preventing Jews from living on the property in question.  The broker lied to his client regarding the religion of the buyer in order to complete the deal, yet the seller allowed the sale to proceed even after he found out that the broker had lied.  The state real estate board attempted to discipline the broker for lying to his client and the broker defended his actions relying on Shelley.  The Florida Supreme Court unanimously held that the discipline was not barred by Shelley, stating that “[e]nforcement of a perhaps discriminatory contract is one thing; punishment of admitted breach of trust, bad faith, deception and infidelity to his known duty is quite another.”  Thus, while the state itself could not have acted to enforce the covenant in question, it could act to punish a private actor who attempted to circumvent it.  The Florida Supreme Court denied rehearing in MacGregor on February 5th, 1958, forty years and a day before the “Promises Kept, Promises Broken” conference began.

  
On February 6th, 1968, thirty years to the day prior to the beginning of the conference, Senators Walter Mondale and Edward Brooke introduced an amendment to a then‑pending civil rights bill that would eventually become the Fair Housing Act.  The amendment received relatively little attention as the media was focused on the war in Vietnam and on the Republican Presidential Nomination.  The New York Times noted the introduction of the amendment in one sentence on page twenty-three; “[t]he liberals ... moved to strengthen what is generally regarded as a relatively mild civil rights bill by proposing the addition of an open‑housing provision outlawing discrimination in the sale or rental of housing.”28
  
The amendment’s road to passage was rocky.  After the provision had stalled in the Senate, the liberals agreed to a compromise with Senator Everett Dirksen that brought them the influential Illinois Senator’s support in return for severely limiting the federal enforcement power that the Bill would create.  The Senate, however, still did not pass the bill.  Then, on March 1st, the Kerner Commission issued its famous report on the riots of the previous summer, attributing them to racial segregation. Ten days later, the Senate passed the Fair Housing Act. 

  
The Bill moved on to the House, where it was feared that it would die.  However,  the momentous events of that Spring changed the fate of the bill, as they did the fate of many people.  On March 28th, the House Rules Committee began hearings on the Bill.  Two days later, President Johnson announced that he was not running for re‑election.  Four days later, Martin Luther King was assassinated in Memphis.  As the violence that flared in the wake of King’s death spread across the country, the House of Representatives met, its members well aware of rioting in the streets of Washington and of the armed protection they were receiving as they deliberated the Fair Housing Act. On April 10th, the House passed the Bill and the next day President Johnson signed it into law.  His speech upon signing of the Bill captures the hope that was attached to it and the optimism that was so much a part of the era despite the contentious events of the day.

I do not exaggerate when I say that the proudest moments of my presidency had been times such as this when I have signed into law the promises of the century... . [N]ow the Negro families no longer suffer the humiliation of being turned away because of  their  race... . [N]ow with this bill the voice of justice speaks again. It proclaims that Fair Housing for all–all human beings who live in this country–is now a part of the American way of life... . [T]his afternoon as we gather here in this historic room in the White House, I think we can all take some heart that democracy’s work is being done.  In the Civil Rights Act of 1968, America does move forward and the bell of freedom rings a little louder.38 

  
However, the February compromise with Senator Dirksen had left its mark upon the Fair Housing Act.  Lacking federal enforcement powers, the Act was soon seen as insufficient to fulfill Johnson’s “promises of the century.” By the 1980’s, many commentators were bemoaning the fact that the Act had no teeth.  A New York Times editorial referred to it as “fighting the devil with a wooden sword.”41  

In 1988, ten years prior to “Promises Kept, Promises Broken,” Congress amended the Fair Housing Act, adding provisions granting enforcement power and created new protected categories: family status and “handicap.”  The Bill passed Congress on August 28th of that year.  At that time, Lisa Mihaly, a staff member of the Children’s Defense Fund, was quoted as saying “[T]his is an incredibly important piece of legislation for families... . [I]t’s a triumph for the cause of children.  We think it’s a very, very important victory.”45  President Reagan, who signed the Bill the following month, calling it “[t]he most important civil rights legislation in twenty years.”46  He added that the amendments brought us “one step closer to Martin Luther King’s dream.”47 

  
However, even as the 1988 amendments passed, there were signs that the new provisions would not be panaceas.  The Reagan administration had opposed the inclusion of protection for familial status in the Bill and was therefore unlikely to expend many resources trying to enforce the new provision.  The publicity surrounding the bill and President Reagan’s speech barely mentioned the “handicap” provisions, which were, in many respects, much more significant intrusions into traditional property rights than other previous discrimination provisions in the Act.  In addition, commentators who had been crying out for the enforcement powers granted by the amendments expressed concerns that the addition of the categories “familial status” and “handicap” to the Act would take resources away from what they saw as the primary purposes of the Act, preventing racial segregation and discrimination.  Despite these concerns, one prominent expert in the field hailed the Bill, saying it was “the most significant Civil Rights enactment in a generation... . [A] combination of local legislative efforts, aggressive local programs for monitoring and testing, and creative judicial and administrative remedies seeking affirmatively to advance fair housing integration may permit Title VIII finally to achieve the promise which eluded it during the first generation.”52 

(  (  (  (  (  (  (
JONES v. ALFRED H. MAYER CO. 
392 U.S. 409 (1968)

Mr. Justice STEWART delivered the opinion of the Court:  In this case we are called upon to determine the scope and constitutionality of an Act of Congress, 42 U.S.C. §1982, which provides that: “All citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.”

On September 2, 1965, the petitioners filed a complaint…, alleging that the respondents had refused to sell them a home in the Paddock Woods community of St. Louis County for the sole reason that petitioner Joseph Lee Jones is a Negro.  Relying in part upon §1982, the petitioners sought injunctive and other relief.   The District Court sustained the respondents’ motion to dismiss the complaint, and the Court of Appeals for the Eighth Circuit affirmed, concluding that §1982 applies only to state action and does not reach private refusals to sell. We granted certiorari to consider the questions thus presented.  For the reasons that follow, we reverse the judgment of the Court of Appeals.  We hold that §1982 bars all racial discrimination, private as well as public, in the sale or rental of property, and that the statute, thus construed, is a valid exercise of the power of Congress to enforce the Thirteenth Amendment.

[The Court, after an examination of the language and legislative history of §1982, concluded that the statute barred race discrimination in property transactions by private parties as well as by the states.] The  remaining question is whether Congress has power under the Constitution to do what §1982 purports to do: to prohibit all racial discrimination, private and public, in the sale and rental of property.  Our starting point is the Thirteenth Amendment, for it was pursuant to that constitutional provision that Congress originally enacted what is now §1982.  The Amendment consists of two parts.  Section 1 states: ‘Neither slavery nor involuntary servitude, except as a punishment for crime whereby the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.’ Section 2 provides: ‘Congress shall have power to enforce this article by appropriate legislation.’


As its text reveals, the Thirteenth Amendment ‘is not a mere prohibition of state laws establishing or upholding slavery, but an absolute declaration that slavery or involuntary servitude shall not exist in any part of the United States.’  Civil Rights Cases, 109 U.S. 3, 2.  It has never been doubted, therefore, ‘that the power vested in Congress to enforce the article by appropriate legislation,’ ibid., includes the power to enact laws ‘direct and primary, operating upon the acts of individuals, whether sanctioned by state legislation or not.’  Id., at 23.

       Thus, the fact that §1982 operates upon the unofficial acts of private individuals, whether or not sanctioned by state law, presents no constitutional problem.  If Congress has power under the Thirteenth Amendment to eradicate conditions that prevent Negroes from buying and renting property  because of their race or color, then no federal statute calculated to achieve that objective can be thought to exceed the constitutional power of Congress simply because it reaches beyond state action to regulate the conduct of private individuals.  The constitutional question in this case, therefore, comes to this: Does the authority of Congress to enforce the Thirteenth Amendment ‘by appropriate legislation’ include the power to eliminate all racial barriers to the acquisition of real and personal property?  We think the answer to that question is plainly yes.


‘By its own unaided force and effect,’ the Thirteenth Amendment ‘abolished slavery, and established universal freedom.’ Civil Rights Cases, 109 U.S. 3, 20.  Whether or not the Amendment itself did any more than that—a question not involved in this case—it is at least clear that the Enabling Clause of that Amendment empowered Congress to do much more.  For that clause clothed ‘Congress with power to pass all laws necessary and proper for abolishing all badges and incidents of slavery in the United States.’ Ibid.


Those who opposed passage of the Civil Rights Act of 1866 argued in effect that the Thirteenth Amendment merely authorized Congress to dissolve the legal bond by which the Negro slave was held to his master.  Yet many had earlier opposed the Thirteenth Amendment on the very ground that it would give Congress virtually unlimited power to enact laws for the protection of Negroes in every State. And the majority leaders in Congress—who were, after all, the authors of the Thirteenth Amendment—had no doubt that its Enabling Clause contemplated the sort of positive legislation that was embodied in the 1866 Civil Rights Act. Their chief spokesman, Senator Trumbull of Illinois, the Chairman of the Judiciary Committee, had brought the Thirteenth Amendment to the floor of the Senate in 1864.  In defending the constitutionality of the 1866 Act, he argued that, if the narrower construction of the Enabling Clause were correct, then

the trumpet of freedom that we have been blowing throughout the land has given an (uncertain sound,’ and the promised freedom is a delusion.  Such was not the intention of Congress, which proposed the constitutional amendment, nor is such the fair meaning of the amendment itself. . . . I have no doubt that under this provision . . .  we may destroy all these discriminations in civil rights against the black man; and if we cannot, our constitutional amendment amounts to nothing.  It was for that purpose that the second clause of that amendment was adopted, which says that Congress shall have authority, by appropriate legislation, to carry into effect the article prohibiting slavery. Who is to decide what that appropriate legislation is to be?  The Congress of the United States; and it is for Congress to adopt such appropriate legislation as it may think proper, so that it be a means to accomplish the end..

         Surely  Senator Trumbull was right.  Surely Congress has the power under the Thirteenth Amendment rationally to determine what are the badges and the incidents of slavery, and the authority to translate that determination into effective legislation.  Nor can we say that the determination Congress has made is an irrational one.  For this Court recognized long ago that, whatever else they may have encompassed, the badges and incidents of slavery—its ‘burdens and disabilities’—included restrations upon ‘those fundamental rights which are the essence of civil freedom, namely, the same right . . . to inherit, purchase, lease, sell and convey property, as is enjoyed by white citizens.’  Civil Rights Cases, 109 U.S. 3, 22.
  Just as the Black Codes, enacted after the Civil  War to restrict the free exercise of those rights, were substitutes for the slave system, so the exclusion of Negroes from white communities became a substitute for the Black Codes.  And when racial discrimination herds men into ghettos and makes their ability to buy property turn on the color of their skin, then it too is a relic of slavery.


Negro citizens, North and South, who saw in the Thirteenth Amendment a promise of freedom—freedom to ‘go and come at pleasure’ and to ‘buy and sell when they please’—would be left with ‘a more paper guarantee’  if Congress were powerless to assure that a dollar in the hands of a Negro will purchase the same thing as a dollar in the hands of a white man.  At the very least, the freedom that Congress is empowered to secure under the Thirteenth Amendment includes the freedom to buy whatever a white man can buy, the right to live wherever a white man can live.  If Congress cannot say that being a free man means at least this much, then the Thirteenth Amendment made a promise the Nation cannot keep.


Representative Wilson of Iowa was the floor manager in the House for the Civil Rights Act of 1866. In urging that Congress had ample authority to pass the pending bill, he recalled the celebrated words of Chief Justice Marshall in McCulloch v. State of Maryland, 4 Wheat. 316, 421:

Let the end by legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional.


‘The end is legitimate,’ the Congressman said, ‘because it is defined by the Constitution itself. The end is the maintenance of freedom … A man who enjoys the civil rights mentioned in this bill cannot be reduced to slavery. … This settles the appropriateness of this measure, and that settles its constitutionality.’ We agree.  


Mr. Justice DOUGLAS, concurring:  
[§1982] was passed to enforce the Thirteenth Amendment which in §1 abolished ‘slavery’ and  ‘involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted’ and in § 2 gave Congress power ‘to enforce this article by appropriate legislation.’  Enabling a Negro to buy and sell real and personal property is a removal of one of many badges of slavery. 

Slaves were not considered men. . . .  They could own nothing; they could make no contracts; they could hold no property, nor traffic in property; they could not hire out; they could not legally marry nor constitute families; they could not control their children; they could not appeal from their master; they could be punished at will.

W. Dubois, Black Reconstruction in America 10 (1964).


The true curse of slavery is not what it did to the black man, but what it has done to the white man.  For the existence of the institution produced the notion that the white man was of superior character, intelligence, and morality.  The blacks were little more than livestock—to be fed and fattened for the economic benefits they could bestow through their labors, and to be subjected to authority, often with cruelty, to make clear who was master and who slave.


Some badges of slavery remain today.  While the institution has been outlawed, it has remained in the minds and hearts of many white men.  Cases which have come to this Court depict a spectacle of slavery unwilling to die.  We have seen contrivances by States designed to thwart Negro voting.  Negroes have been excluded over and again from juries solely on account of their race, or have been forced to sit in segregated seats in courtrooms.  They have been made to attend segregated and inferior schools, or been denied entrance to colleges or graduate schools because of their color.  Negroes have been prosecuted for marrying whites.  They have been forced to live in segregated residential districts and residents of white neighborhoods have denied them entrance.  Negroes have been forced to use segregated facilities in going about their daily lives, having been excluded from railway coaches, public parks, restaurant,  public beaches, municipal golf courses, amusement parks, buses, public libraries.  A state court judge in Alabama convicted a Negro woman of contempt of court because she refused to answer him when he addressed her as ‘Mary,’ although she had made the simple request to be called ‘Miss Hamilton.’ 


That brief sampling of discriminatory practices, many of which continue today, stands almost as an  annotation to what Frederick Douglass (1817—1895) wrote nearly a century earlier: 

Of all the races and varieties of men which have suffered from this feeling, the colored people of this country have endured most.  They can resort to no disguises which will enable them to escape its deadly aim.  They carry in front the evidence which marks them for persecution.  They stand at the extreme point of difference from the Caucasian race, and their African origin can be instantly recognized, though they may be several removes from the typical African race.  They may remonstrate like Shylock—‘Hath not a Jew eyes?  hath not a Jew hands, organs, dimensions, senses, affections, passions?  fed with the same food, hurt with the same weapons, subject to the same diseases, healed by the same means, warmed and cooled by the same summer and winter, as a Christian is?"—but such eloquence is unavailing.  They are Negroes—and that is enough, in the eye of this unreasoning prejudice, to justify indignity and violence.  In nearly every department of American life they are confronted by this insidious influence.  It fills the air.  It meets them at the workshop and factory, when they apply for work.  It meets them at the church, at the hotel, at the  ballot‑box, and worst of all, it meets them in the jurybox. Without crime or offense against law or gospel, the colored man is the Jean Valjean of American society.  He has escaped from the galleys, and hence all presumptions are against him.  The workshop denies him work, and the inn denies him shelter; the ballot‑box a fair vote, and the jury‑box a fair trial.  He has ceased to be the slave of an individual, but has in some sense become the slave of society.  He may not now be bought and sold like a beast in the market, but he is the trammeled victim of a prejudice, well calculated to repress his manly ambition, paralyze his energies, and make him a dejected and spiritless man, if not a sullen enemy to society, fit to prey upon life and property and to make trouble generally.


Today the black is protected by a host of civil rights laws.  But the forces of discrimination are still stronger.  A member of his race, duly elected by the people to a state legislature, is barred from that assembly because of his views on the Vietnam war.  Real estate agents use artifice to avoid selling ‘white property’ to the blacks.The blacks who travel the country, though entitled by law to the facilities for sleeping and dining that are offered all tourists, may well learn that the ‘vacancy’ sign does not mean what it says, especially if the motel has a swimming pool.  On entering a half‑empty restaurant they may find ‘reserved’ signs on all unoccupied tables.  The black is often barred from a labor union because of his race. He learns that the order directing admission of his children into white schools has not been obeyed ‘with all deliberate speed,’but has been delayed by numerous stratagems and devices. State laws, at times, have been encouraged discrimination in housing. 


This recital is enough to show how prejudices, once part and parcel of slavery, still persist. The men who sat  in Congress in 1866 were trying to remove some of the badges or ‘customs’ of slavery when they enacted §1982. 

[Justice Harlan, joined by Justice White, dissented from the statutory holding and indicated that he would not have reached the constitutional question.]

(  (  (  (  (  (  (
C.  Particular Concerns of Persons with Disabilities 
Jan Pudlow, Removing Barriers to the Legal Profession for 
Lawyers with Disabilities
Florida Bar News (8/1/06)

 
George Richards was sitting behind a podium in a courtroom when the judge admonished: “Stand up when you are addressing this court.”


Rolling his wheelchair out from behind the podium, Richards said, “Judge, I would love to.”


Richards is chief assistant statewide prosecutor in Ft. Myers, handling complex multi-jurisdictional felonies and supervising wiretaps, three attorneys, a financial analyst, and administrative assistant. He joined several other lawyers with disabilities who shared their experiences and recommendations during The Florida Bar Annual Convention CLE symposium, “Removing Barriers to the Legal Profession for Lawyers with Disabilities,” co-sponsored by the Equal Opportunities Law Section and the Florida Disability-Diversity Lawyers’ Initiative that is addressing access issues involving law schools, bar exams, employment, courthouses, communities, and participation in Bar activities.


Recently, Richards was in bankruptcy court, covering a matter for the attorney general’s office, and another attorney asked him who his lawyer was. 
“He assumed I could not be a lawyer because I was in a wheelchair,” Richards said. 


Actually, if not for a spinal cord injury playing rugby in 1984, Richards likely would never have become a lawyer. Before his injury, he was a high-school dropout who became a mechanic working on heavy construction equipment, from a blue-collar, coal-mining background in England, who had moved to Miami.  Living in subsidized housing in Miami, Richards said, “I realized if I didn’t find some form of employment, I was going to be stuck in that pretty bad neighborhood for the rest of my life. That was a real incentive to find a job.” 


He gave three reasons why Florida’s lawyers should care about helping lawyers with disabilities overcome obstacles:

• “Because it’s the law, and as lawyers, we are supposed to follow the law.”

• “It makes financial sense. You can either have people like myself work and support themselves and pay taxes, or you can support us, and we can live on welfare.”

• “This could happen to anybody in this room,” Richard said, listing disabilities because of advancing age, illness, or injury. “I never thought I could become disabled until that day when it happened, and there was no going back.” 


Considered a major step forward by many, the Bar presented this first CLE seminar about lawyers with disabilities. “To see a piece of the program of The Florida Bar convention dedicated to this topic to educate and increase awareness and visibility is something I never would have seen 31 years ago,” said James Kracht, a blind lawyer from Miami, who is an assistant county attorney supervising nine lawyers. 


Kracht, a member of the initiative, sat in the audience taking notes on a PDA, a personal data assistant in Braille, and said: “It’s exciting and gives us all new challenges and new opportunities as we set out to really educate and get the message out and work toward ensuring that lawyers with disabilities are given every employment opportunity that is out there.”  During the seminar, a Communication Access Realtime Translation (CART) provider typed notes and the various speakers’ words were projected in big print on a screen.

Isolation in Law School.  Grace Morrell Grant, licensed in Connecticut who would like to practice in Florida, became paralyzed from the neck down at age 6 when she contracted polio from the vaccine itself. After being shipped away from her family to a rehab hospital, where she underwent a vigorous swimming and exercise program, she gradually regained her upper-body strength, but never regained the full use of her legs. She walks with the aid of crutches and braces and uses a wheelchair to cover long distances.

Recalling the night of her moot court competition in law school, she was stuck in a blizzard with no help to get to her car because everyone else had left ahead of her. 
“I found one security guard, and he gave me the best assistance that he could. We both slipped and slid all the way to the car. It was really a horrendous experience that I will never want to go through again,” Grant said.


Another barrier during law school, she said, was there was no one in the law library to help pull books from high shelves. She also told of a hearing-impaired attorney who said law school faculty were not comfortable with her using interpreters or listening devices, so she was never called on in class. Other hearing-impaired attorneys complained that they were left out of extra-curricular activities, such as study groups and social functions, so “the overall law school experience was rather isolating.” 
“All agreed, however, that improvements have been made over time in many of these areas,” Grant reported. “And we expect more improvements with projects such as this one.”

Kelly McCabe, an assistant state attorney in the 10th Circuit, said, “Many of you, just looking at me, could not tell what my disability is, and that’s because it is a learning disability. Specifically, I am ADHD (Attention Deficit Hyperactivity Disorder) and reading-dyslexic.” McCabe had no complaints with testing and accommodations she received at Mount Union College in Ohio and Stetson University law school. 
“The problems I encountered were once I applied for the bar exam and for my accommodation. Nobody prepared me for the fact that it would be very difficult to receive the accommodation on the bar exam I had received through college, the LSAT, and law school.”


She was denied accommodations twice, and had to see two additional doctors before finally receiving extra time to take the bar exam. “This was very frustrating, and cost a lot of money to keep getting reevaluated by different doctors,” she said. While the Florida Board of Bar Examiners has made many strides in this area, McCabe said, “I think there are many more steps that need to be taken.” McCabe said she would like the doctor used by the board to actually speak to the applicant requesting the accommodation so she could better understand why she was being denied. She also was told it was not an option for her doctor to speak to the board’s doctor.


Eleanor Hunter, executive director of the FBBE, was in the audience. During a break, Hunter said: “I told Kelly she was absolutely right. Nowadays, we deliberately send back the independent consultant’s report — the person the board uses as their advisor — we send that report back to any denied applicant so that they know exactly why they didn’t get an accommodation. Like she said, when she got that report back, she took it to the professional who understood what additional testing we needed.
“I told her she also explained exactly what the concern is: You don’t want to give a special advantage to someone who doesn’t need it, that they will then have over the other 3,000 students who are taking the exam.”  Doctors can talk to other doctors, Hunter said, by “giving more detailed reports that the board then reviews and can vote on. The paper trail is necessary, because ultimately it is the board’s decision.”

Another Civil Rights Struggle.  Joseph Smith, a law professor at Nova Southeastern University, blind since birth, said: “One of the main problems facing people with disabilities in the employment arena is the attitude of nondisabled people, the attitudes which are based mainly on myths and stereotypes,” he said.


For a long time, he said, disability has been associated with evil. “Many times, people thought that the reason people had disabilities was because God was angry at them. . . . Think about literature. In Peter Pan, Captain Hook is missing a hand. In Treasure Island, we have Long John Silver with one leg. And Richard III, according to Shakespeare, had a hunch back, even though there is no historical basis to suggest he had any kind of disability,” he said. 


Then, there is the “pity mode,” Smith said, referring to Tiny Tim in A Christmas Carol, and Colin in The Secret Garden. “Unfortunately, that image has been used by many people to bring in money for their groups. I mean, think about the telethons. Think about how people raised money using the poster child, trying to show the pathetic child.” 


Getting access and rights for people with disabilities, Smith said, is nothing short of a civil rights movement. “It is really important, because when we talk about civil rights, you can’t say this is based on goodwill. When funds are short, you can’t cut off the person with a disability,” Smith said. “We are talking about viewing this thing as discrimination. And many people say, ‘Wait a minute! Discrimination isn’t really about people with disabilities. You know, no one is burning crosses in front of their houses, that kind of thing.’  


“I would like to put it to you this way: Were the people in Birmingham who thought Rosa Parks should ride in the back of the bus because people of color would be happier together, were they any less discriminatory than the people who thought they didn’t want to be anywhere near her? The truth is, even though those attitudes may be benign, it is discriminatory. I hope by talking to you today, if there is one person whose mind was changed, it was worth the trip.”

Hire and Accommodate.  Gordon Palmer — a quadriplegic since his car accident 30 years ago, when he was 18 and drove home from a rock concert and passed out drunk at the wheel on I-95 — is an attorney with the Unemployment Appeals Commission, Agency for Workforce Innovation in Tallahassee. His main message: “I ask you to seriously consider hiring applicants with disabilities and making your office more accessible. It may benefit your clients, too. There are tax deductions for making accessibility improvements. There is a lot of information regarding people with disabilities, or making modifications. . . And who knows? Some day, it may benefit you. A disability, whether it is a substantial one like mine or a minor one, can happen to anyone at any time.”


Christopher Kuczynski, assistant legal counsel and director of the ADA Policy Division of the U.S. Equal Employment Opportunity Commission, said when people with disabilities apply for jobs, they struggle with whether to disclose their need for accommodations because they fear they will be perceived as weak or nonproductive. While they shouldn’t detail their disability on a resume, he said, they should be up front about accommodations needed. On the part of the hiring employer, he said, “A lot of times, the barrier is primarily an attitudinal barrier, rather than a concern about the cost of an accommodation.”


Barbara Kornblau, who practices disability law, is an occupational therapist, and teaches at Nova, has had arthritis since she was a child. She recalled the time she was on her way to a meeting and found a handicapped parking space, only to be told the spot was reserved for the day care center. “I promptly turned my ankle in the rubble that was outside the door, got a severe sprain in my ankle, because with my arthritis I don’t have good stability anyway, came back, and had a nasty sticker on my car. I had to have someone drive me to a Miami hospital. And I sued the county,” Kornblau said. 
“Unfortunately, I lost. I hate to have my name associated with a losing proposition: Kornblau v. Miami Metro/Dade County. The appellate judges, through the attorneys, were asking: ‘Are you saying your client, if she wanted to come to our courthouse, we would have to let her park in our underground parking under the building, and we would have to move our spaces so her parking would be on the closest accessible pathway to the building? My attorney said, ‘Yes.’ And they said, ‘No.’”


She reminded everyone that access is not just to the courthouse, but “anywhere there are hearings, administrative offices, Social Security hearings, attorneys’ offices.” Among her recommendations are “training and education at all levels,” a revision in the code of ethics to include issues about sensitivity toward people with disabilities, and remove offensive language in existing disability laws. “And I can’t stress this enough: We really believe that attorneys with disabilities have to be involved in the policymaking at all levels.”


Bradenton sole-practitioner Ed Lopacki, who uses a wheelchair because he has multiple sclerosis, said: “I served on the Participation and Leadership Roles in the Bar Association Activities Committee. And all I can say is, I must have done something right, because we are here, right?” Persons with disabilities don’t have power as individuals, he said, but do as a group. Even though it is difficult and expensive to attend many Bar activities, he said, they must. “We can’t sit there and say we are not given opportunities by The Florida Bar, because they are giving us opportunities now,” Lopacki said. “I would prefer to see us have a seat at every table, rather than all the seats at one table. . . .I encourage everyone to take part. I really mean all the people with disabilities who tend to sit back and hide. You can’t do that.” 


Matthew Dietz — a Miami civil rights lawyer, chair of the Florida Disability Independence Group, one of the founders of the initiative — concluded the seminar by saying: “I expect this to be the beginning of an ongoing dialog with the Bar. I think the attorneys who are here today are pioneers. I think they are the attorneys who will pave the way for a Thurgood Marshall of the disability movement. . . .It is imperative for us to pave the way, because this is only the beginning.”
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 DISCUSSION QUESTIONS

3.  What were your most significant reactions to viewing Breaking Down Barriers and reading the chapters in Ordinary Moments and the Pudlow article? Were there things that surprised or angered you?  Try to specifically identify events or statements described in the materials and how they affected you. Try to analyze why you had the responses you did.

4.  In what ways do you believe the people whose stories you viewed and read are typical of persons with disabilities today?  In what ways are they atypical?

5.  What kinds of problems relating to housing do you imagine persons with disabilities might face?  Try to identify problems that might be associated with at least three different types of disabilities.  Try to work from the perspective of persons with disabilities as opposed to those of landlords or other housing providers.

19 In applying the rule of Erie R. Co. v. Tompkins, 304 U.S. 64 (1938), it is clear that the common�law rules enunciated by state courts in judicial opinions are to be regarded as a part of the law of the State.


26 Restrictive agreements of the sort involved in these case have been used to exclude other than Negroes from the ownership or occupancy of real property.  We are informed that such agreements have been directed against Indians, Jews, Chinese, Japanese, Mexicans, Hawaiians, Puerto Ricans, and Filipinos, among others.


2 These proposals did not involve housing discrimination.  


5 Governor Thurmond later changed his political affiliation from the Democratic to the Republican Party while he was a Senator for South Carolina in the 1960s. 


19  99 So. 2d 709 (Fla. 1958).


28 John W. Finney, Senate Liberals Win Rights Test, N.Y. Times, Feb. 7, 1968, at 23. 


38 Statement by President on Rights Bill, N.Y. Times, Apr. 12, 1968, at 18.


41 See Housing Law: A Wooden Sword, N.Y. Times, June 29, 1988, at 26.


45 See William K. Stevens, Housing Bias Bill May Bring End to “No Children Allowed,” N.Y. Times, Aug. 29, 1988, at 1.


46 U.S. Gov’t Printing Office, Public Papers, Ronald Reagan 1155, 1156 (1988�89).


47 See id.


52  James A. Kushner, The Fair Housing Amendments Act of 1988: The Second Generation of Fair Housing, 42 Vand. L. Rev. 1049, 1119 (1989).


� Because we have concluded that the discrimination alleged in the petitioners’ complaint violated a federal statute that Congress had the power to enact under the Thirteenth Amendment, we find it unnecessary to decide whether that discrimination also violated the Equal Protection Clause of the Fourteenth Amendment.


� So it was, for example, that this Court unanimously upheld the power of Congress under the Thirteenth Amendment to make it a crime for one individual to compel another to work in order to discharge a debt.  Clyatt v. United States, 197 U.S. 207.


� The Court did conclude in the Civil Rights Cases that ‘the act of . . . the owner of the inn, the public conveyance or place of amusement, refusing. . . accommodation’ cannot be ‘justly regarded as imposing any badge of slavery or servitude upon the applicant.’ 109 U.S., at 24.  ‘It would be running the slavery argument into the ground,’ the Court thought, ‘to make it apply to every act of discrimination which a person may see fit to make as to the guests he will entertain, or as to the people he will take into his coach or cab or car, or admit to his concert or theatre, or deal with in other matters of intercourse or business.’ Id., at 24-25.  Mr. Justice Harlan, dissented, expressing the view that ‘such discrimination practised by corporations and individuals in the exercise of their public or quasi�public functions is a badge of servitude the imposition of which congress may prevent under its power, by appropriate legislation, to enforce the thirteenth amendment.’ Id., at 43. Whatever the present validity of the position taken by the majority on that issue—a question rendered largely academic by Title II of the Civil Rights Act of 1964, . . . we note that the entire Court agreed upon at least one proposition: The Thirteenth Amendment authorizes Congress not only to outlaw all forms of slavery and involuntary servitude but also to eradicate the last vestiges and incidents of a society half slave and half free, by securing to all citizens, of every race and color, ‘the same right to make and enforce contracts, to sue, be parties, give evidence, and to inherit, purchase, lease, sell and convey property, as is enjoyed by white citizens.’ 109 U.S., at 22. 
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