C.  FHA Causes of Action Addressing “Handicap”

1. Reasonable Accommodations 
SHAPIRO v. CADMAN TOWERS
51 F.3d 328 (2d Cir. 1995)

MINER, Circuit Judge:  Defendants‑appellants Cadman Towers, Inc., a 400‑unit city‑aided cooperative apartment building in Brooklyn, and Sydelle Levy, the president of the cooperative's Board of Directors, appeal from an order. . . granting a preliminary injunction in favor of plaintiff‑appellee Phyllis Shapiro, a Cadman Towers cooperative apartment owner who is afflicted with multiple sclerosis. The injunction, issued pursuant to 42 U.S.C. §3604(f), requires Cadman Towers, Inc. and Levy (collectively “Cadman Towers”) to provide Shapiro with a parking space on the ground floor of her building's parking garage. For the reasons that follow, we affirm. . . .

BACKGROUND.  In the late 1970s, ... Shapiro was diagnosed as suffering from multiple sclerosis (“MS”), a disease of the central nervous system. One of Shapiro's doctors, Lave Schainberg, describes the type of MS suffered by Shapiro as one that follows a “relapsing progressive course where the patient goes downhill in a stepwise fashion over many years and eventually, in 30 or 35 years, becomes totally confined  to a wheelchair.” While MS ordinarily is characterized by an “unpredictable course,” the disease generally “manifests itself by difficulty in walking, urinary problems, sensory problems, visual problems, and fatigue.” Factors such as stress, cold temperatures, or infection tend to aggravate the symptoms. At times, Shapiro suffers physical weakness, difficulty in walking, loss of balance and coordination, fatigue, and severe headaches. During good periods, she can walk without assistance; at other times, she needs a cane or a wheelchair. Shapiro also suffers from severe bladder problems, resulting in incontinence. She presently catheterizes herself to relieve the buildup of urine.

   
In 1990, Shapiro moved into a two‑bedroom apartment in Cadman Towers. During her first two years there, Shapiro used public transportation and private car services to commute to her job as a guidance counselor at a middle school and to various social events. However, each of these modes of transportation presented various difficulties to Shapiro because of her disease.

   
In early 1992, Shapiro acquired an automobile. Parking space in her Brooklyn Heights neighborhood, as in most parts of New York City, is extremely scarce. Initially, Shapiro parked her car on the street, taking advantage of a city‑issued “handicapped” sticker that exempted her from normal parking rules and regulations. Even with that, however, it still was extremely difficult for her to find a parking spot, as many other persons who work or live in her neighborhood also have special parking privileges. Shapiro testified that the long delay in finding a parking space and walking to her building resulted in numerous urinary “accidents.” When she used an indwelling catheter, this delay would cause the bag to fill up, resulting in pain and leakage. 

The Cadman Towers apartment complex where Shapiro lives consists of two buildings and two parking garages. At 101 Clark Street, where Shapiro's apartment is located, there are 302 apartments and 66 indoor parking spaces. At 10 Clinton Street, there are 121 apartments and 136 parking spaces. The parking rate at either location is approximately $90 per month, considerably less than the $275 charged by the closest commercial garage. Due to the disparity in numbers between apartments and parking spaces, Cadman Towers generally has adhered to a first‑come/first‑served policy when allocating parking spaces. Pursuant to this policy, an individual desiring a parking space makes a written request to have his or her name placed on a waiting list. An applicant first waits for a space at 10 Clinton, and, after being assigned one at that location, becomes eligible to await assignment of a space at 101 Clark. Parking‑space users were required to live in Cadman Towers, and each apartment could be allocated only a single space. There were, however, exceptions to the building's usual policy. Six apartments had two parking spaces, apparently under a grandfathering arrangement, and at least one elderly resident was permitted to have her son, who works nearby, use her parking space. Also exempted from the first‑come/first‑served policy are three spaces given without charge to certain building employees as part of their compensation.

   
In February of 1992, Shapiro requested that a parking spot in the 101 Clark Street garage be made available to her immediately on account of her disability. This request was denied by the cooperative's Board of Directors, and Shapiro was advised to place her name on the appropriate waiting list. Her present counsel  and her brother, who also is an attorney, then wrote to the Board, requesting that Ms. Shapiro receive an immediate parking spot. After receiving these letters and consulting with counsel, Cadman Towers took the position that any duty under the Fair Housing Act to accommodate Shapiro's disability did not come into play until she was awarded a parking space in the normal course. Once Shapiro became entitled to a parking space, the building would then attempt reasonably to accommodate her disability, perhaps by assigning her a parking space near her apartment. 

   
... Shapiro filed a complaint with the Department of Housing and Urban Development ("HUD"), alleging housing discrimination under the Fair Housing Amendments Act. After an investigation, HUD issued a charge of discrimination.... Shapiro elected ... to have her claims addressed in a civil action filed in the district court. ... [S]he filed a complaint ... alleging that Cadman Towers' refusal to provide her with an immediate parking space violated ... 42 U.S.C. §3604(f).  With her complaint, Shapiro also filed a motion for a preliminary injunction.  ... [T]he United States filed a complaint against Cadman Towers ... alleging housing discrimination on the same grounds pleaded by Shapiro, and the two cases were consolidated.  After conducting an evidentiary hearing, the district court granted Shapiro's motion for a preliminary injunction.... The injunction prohibited Cadman Towers from refusing to provide Shapiro with an immediate parking space on the ground floor of the garage at 101 Clark Street.

DISCUSSION.  …  Irreparable Harm.  A showing of irreparable harm is essential to the issuance of a preliminary injunction. To establish irreparable harm, the movant must demonstrate “an injury that is neither remote nor speculative, but actual and imminent” and that cannot be remedied by an award of monetary damages. Tucker Anthony Realty Corp. v. Schlesinger, 888 F.2d 969, 975 (2d Cir. 1989). Here, the district court premised its determination of irreparable harm upon its finding that Shapiro was subject to risk of injury, infection, and humiliation in the absence of a parking space in her building. Specifically, the court found that Shapiro suffers from "an incurable disease that gradually and progressively saps her strength and interferes with her balance and bodily functions." The court summarized the impact of Shapiro's condition as follows: 

Plaintiff's disease makes her a candidate for accidental loss of balance, particularly during the winter season when her condition is aggravated. In addition, her urinary dysfunction results in episodes of embarrassing humiliation and discomfort which could be significantly reduced were she allowed to park indoors. The inconvenience suffered by a typical city resident forced to de-ice the car after a winter snowstorm is mild when compared to the discomfort, stress, and ensuing fatigue experienced by plaintiff when faced with the same task. 


Cadman Towers contends that many of the factual findings upon which the district court premised its determination of irreparable harm were clearly erroneous, and that the injunction should be overturned for that reason.

Shapiro’s Medical Condition.  Cadman Towers contends that the district court erred by failing to give sufficient weight to the testimony of other building occupants and the building staff regarding their observations of Shapiro's condition. These witnesses testified that, prior to the initiation of the proceedings giving rise to this appeal, Shapiro had always appeared to walk normally and that they had never observed her using a wheelchair. In discounting these observations by lay observers unfamiliar with Shapiro’s disease or its symptoms, the district court relied instead on the testimony given by Shapiro’s medical experts, including her treating physician. The district court's reliance on medical evidence adduced at the evidentiary hearing unquestionably was proper and the findings based thereon cannot be said to be clearly erroneous. Moreover, any purported inconsistency between the lay witnesses' observations and the testimony of Shapiro’s experts is, as the district court found, explainable by the fluctuating nature of Shapiro’s symptoms.

   
Cadman Towers also takes issue with the district court’s assessment of Shapiro’s urinary difficulties, arguing that Shapiro’s incontinence could be remedied by the permanent use of an indwelling catheter. While the district court did not make a specific finding with respect to this point, each party's expert testified that long‑term use of an indwelling catheter was inadvisable due to the risk of serious complications, including recurring infections. It seems clear that the district court credited this testimony and found that the permanent use of an indwelling catheter was medically inadvisable for Shapiro.  Inasmuch as this finding has substantial support in the record, it is not clearly erroneous.

Availability of Other Parking for Shapiro.  Cadman Towers argues that Shapiro did not need a parking space in its garage, because she could park on the street in spaces set aside for handicapped persons or in a commercial parking garage. However, the district court found that parking spots on the street frequently were unavailable to Shapiro or were too far away, and this determination is supported by the record. Similarly, the record supports the district court's determination that, in view of the severity of the difficulties experienced by Shapiro, the closest commercial parking garage also is too far from her apartment.

 
In sum, we believe that the district court's factual findings with respect to Shapiro's medical condition and the associated hardships are well supported by the record and are not clearly erroneous. We therefore conclude that the district court did not err in determining that Shapiro would likely suffer irreparable physical and emotional harm absent issuance of the injunction.

Likelihood of Success.  To establish Shapiro's likelihood of success on the merits, we must examine the statutory scheme under which she brings this suit. The Fair Housing Amendments Act of 1988 ("FHAA") was enacted to extend the principle of equal opportunity in housing to, inter alia, individuals with handicaps. ...  The legislative history of [§3604(f)(3)(B)] indicates that 
the concept of “reasonable accommodation” has a long history in regulations and case law dealing with discrimination on the basis of handicap.  A discriminatory rule, policy, practice or service is not defensible simply  because that is the manner in which such rule or practice has traditionally been constituted.  This section would require that changes be made to such traditional rules or practices if necessary to permit a person with handicaps an equal opportunity to use and enjoy a dwelling.

H.R. Rep. No. 711, 100th Cong., 2d Sess. (1988).  Applying these principles, the district court concluded that Shapiro was likely to succeed on the merits of her FHAA claim. . . .

Interpretation of “Reasonable Accommodation”.  Cadman Towers contends that the district court erred by failing to interpret the phrase "reasonable accommodation" used in 42 U.S.C. §3604 in the same manner as the phrase has been interpreted under Title VII of the Civil Rights Act of 1964. Title VII requires an employer to “reasonably accommodate” an employee's religious observances or practices, provided that the requested accommodation would not work an “undue hardship” on the employer's business.  Cadman Towers contends that cases construing the term “reasonable accommodation” under Title VII consistently have held that the concept of “reasonable accommodation” requires only equal treatment and in no event extends to “affirmative action.” See Trans World Airlines, Inc. v. Hardison, 432 U.S. 63, 76‑77, 84, (1977) (Title VII's rule of “reasonable accommodation” did not require employer to compel a more senior worker to work a shift that the plaintiff could not work for religious reasons). Applying the Title VII standard for religious accommodation, Cadman Towers argues that, while Shapiro must be given an equal opportunity to use the building's parking garage, the court erred in granting her preferential treatment.

   
While Cadman Towers may be correct in its assertion that, under Title VII, any accommodation requiring more than a de minimis cost is an “undue hardship” and thus unreasonable, its reliance on Title VII is misplaced. We believe that in enacting the anti‑discrimination provisions of the FHAA, Congress relied on the standard of reasonable accommodation developed under §504 of the Rehabilitation Act of 1973....  Section 504 prohibits federally‑funded programs from discriminating on the basis of a handicap and requires such programs to reasonably accommodate an otherwise‑qualified individual's handicaps. The legislative history of section §3604(f) plainly indicates that its drafters intended to draw on case law developed under §504, a provision also specifically directed at eradicating discrimination against handicapped individuals.


The legislative history of §3604(f) makes no reference to Title VII nor to the cases interpreting it. The absence of such a reference is highly significant, because the concept of reasonable accommodation under §504 is different from that under Title VII.  While the Supreme Court has held that §504 was intended to provide for “evenhanded treatment of qualified handicapped persons” and that it does not “impose an affirmative‑action obligation,” [Southeastern Community College v. Davis, 442 U.S. 397, 410-11 (1979)], the Court explained in a later case that “the term ‘affirmative action’ referred to those ‘changes,’ ‘adjustments,’ or ‘modifications’ to existing programs that would be ‘substantial’ or that would constitute ‘fundamental alterations in the nature of a program’  rather than those changes that would be reasonable accommodations,” Alexander v. Choate, 469 U.S. 287, 300 n.20 (1985). Accordingly, “reasonable accommodation” under §504 can and often will involve some costs. See Dopico v. Goldschmidt, 687 F.2d 644, 652 (2d Cir. 1982) (“Section 504 does require at least ‘modest, affirmative steps’ to accommodate the handicapped . . . .”).

   
In light of the legislative history of §3604, which specifically indicates that the term “reasonable accommodation” was intended to draw on the case law under §504..., and the fact that both provisions are directed toward eliminating discrimination against handicapped individuals, we conclude that the district court correctly relied on the standards for “reasonable accommodations” developed under §504, rather than the more restrictive standard of religious accommodation developed under Title VII. Thus, Cadman Towers can be required to incur reasonable costs to accommodate Shapiro’s handicap, provided such accommodations do not pose an undue hardship or a substantial burden.

Duty to Accommodate Shapiro. Cadman  Towers also argues that any duty to accommodate Shapiro has not yet arisen. In its view, only when Shapiro reaches the top of the parking garage's waiting list in the normal course will parking be a “service[] or facility. . . [offered] in connection” with the rental of her dwelling. 42 U.S.C. §3604(f)(2). We disagree. Pursuant to §3604(f)(3)(B), Cadman Towers is required to make reasonable accommodations in its rules and practices so as to enable Shapiro to “use and enjoy [her] dwelling.” As discussed above, without a nearby parking space, Shapiro is subjected to a risk of injury, infection, and humiliation each time she leaves her dwelling and each time she returns home. We agree with the district court that, under these circumstances, nearby parking is a substantial factor in Shapiro's “use and enjoyment” of her dwelling.

Further support for this conclusion is found in 24 C.F.R. §100.204(b), a regulation promulgated by HUD that provides an example of a “reasonable accommodation” under the FHAA. The example set forth in §100.204(b) posits a building with 300 apartments and 450 parking spaces available on a first‑come/first‑served basis, and states that  the duty to make "reasonable accommodations" obligates the building management to reserve a parking space for a mobility‑impaired tenant near that tenant's apartment. It explains the reason for this as follows:

Without a reserved space, [the tenant] might be unable to live in [the apartment] at all or, when he has to park in a space far from his unit, might have difficulty getting from his car to his apartment unit. The accommodation therefore is necessary to afford [the tenant] an equal opportunity to use and enjoy a dwelling.

Although the situation before us is different from the example, because at Cadman Towers there are fewer parking spaces than apartments, this regulation makes it clear that the use and enjoyment of a parking space cannot be considered in isolation from the tenant's ability to use and enjoy her dwelling place, a right specifically protected by the FHAA....

   
Cadman  Towers, however, attempts to use the example set forth in §100.204(b) to support its position. It argues that HUD's inclusion of such an innocuous example of a reasonable accommodation must have been intended to demonstrate that only trivial burdens can be placed on property owners. This argument is without merit. “There is no suggestion in the regulations that [these examples] are intended to be exhaustive... .” United States v. Village of Marshall, 787 F. Supp. 872, 878 (W.D. Wisc. 1991) (rejecting the same argument). Moreover, such a interpretation would be inconsistent with the Supreme Court's admonition that the Fair Housing Act be given a “generous construction,” based on the importance of the anti‑discrimination policies that it vindicates. Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205, 211‑12 (1972). 

Rights of Other Tenants.  Cadman Towers also argues that a reasonable accommodation under the FHAA cannot include displacing tenants who already have parking spaces assigned to them or interfering with the expectancy of persons already on the waiting list. It bases this argument on lines of cases under §504 and Title VII involving seniority rights in the workplace in which courts have held that displacing workers with seniority is not a reasonable accommodation. Cadman Towers analogizes its first‑come/first‑served allocation of parking spaces to a traditional seniority system in the workplace, typically implemented under a collective bargaining act.

   
The extent to which a “reasonable accommodation” for a handicapped individual can burden or take away rights or privileges enjoyed by non‑handicapped persons is an important question of first impression in this Circuit, particularly in the non‑workplace context. However, it would be premature for us to reach this issue now. The district court found that Shapiro could be accommodated without displacing any existing tenants, because three parking spots are reserved for building personnel and these workers could park in a commercial garage. Moreover, the court found that one parking space was used by a person that did not live in the building. These findings are well supported by the record and will not be disturbed on appeal. Accordingly, four parking spaces  were available for handicapped individuals that would not impair the rights of other non‑handicapped building tenants. We note, however, that the policies implicated in collective bargaining and labor‑relations cases  are different from the policies implicated in the assignment of a parking space to a handicapped person.

Conclusion as to Likelihood of Success.  Based on the foregoing, we agree with the district court that defendants are under a duty to reasonably accommodate Shapiro’s need for a parking space in Cadman Towers' parking garage. We also agree with the district court that this accommodation may involve some changes to Cadman Towers' present method of allocating parking spaces and may require the cooperative to incur some costs. In view of Cadman Towers’ refusal to make any accommodations for Shapiro's handicap, reasonable or otherwise, we therefore conclude, as did the district court, that Shapiro has demonstrated a clear likelihood of success in establishing a violation of the FHAA.

Conclusion as to Issuance of the Injunction.  Having upheld the district court's determinations that (1) Shapiro would likely suffer irreparable physical and emotional harm absent issuance of the injunction and that (2) Shapiro had demonstrated a clear likelihood that she will succeed on the merits of her FHAA claim, we conclude that the district court did not abuse its discretion by requiring Cadman Towers to provide Shapiro with a parking space in its garage during the pendency of this litigation.  Indeed, faced with Cadman Towers' failure to suggest any alternative solutions, the district court had little choice but to enter the injunction requested by Shapiro. 
24 CFR §100.204  Reasonable accommodations.

(a) It shall be unlawful for any person to refuse to make reasonable accommodations in rules, policies, practices, or services, when such accommodations may be necessary to afford a handicapped person equal opportunity to use and enjoy a dwelling unit, including public and common use areas.

(b) The application of this section may be illustrated by the following examples:

Example (1):  A blind applicant for rental housing wants live in a dwelling unit with a seeing eye dog.  The building has a "no pets" policy.  It is a violation of §100.204 for the owner or manager of the apartment complex to refuse to permit the applicant to live in the apartment with a seeing eye dog because, without the seeing eye dog, the blind person will not have an equal opportunity to use and enjoy a dwelling.

Example (2):  Progress Gardens is a 300 unit apartment complex with 450 parking spaces which are available to tenants and guests of Progress Gardens on a "first come first served" basis.  John applies for housing in Progress Gardens.  John is mobility impaired and is unable to walk more than a short distance and therefore requests that a parking space near his unit be reserved for him so he will not have to walk very far to get to his apartment.  It is a violation of §100.204 for the owner or manager of Progress Gardens to refuse to make this accommodation.  Without a reserved space, John might be unable to live in Progress Gardens at all or, when he has to park in a space far from his unit, might have great difficulty getting from his car to his apartment unit. The accommodation therefore is necessary to afford John an equal opportunity to use and enjoy a dwelling.  The accommodation is reasonable because it is feasible and practical under the circumstances.
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DISCUSSION QUESTIONS

62.
In Shapiro, the defendant challenged a number of the trial court’s findings of fact.  Look carefully at these challenges and at the court of appeals’ responses.  Why might a lawyer recommend to a client that they not raise these issues on appeal?  Is there any harm in trying?

63.
In Shapiro, the plaintiff claims that she is entitled to “reasonable accommodations” under §3604(f).  What do the statute and the regulations suggest about the meaning of this phrase?  What was Congress trying to accomplish with this provision?

64.
What argument from a parallel statute does the defendant make about the meaning of “reasonable accommodation?”   Why does the court reject this argument?  What information does the court provide about what the phrase means?

65.
What arguments do the parties in Shapiro make about the applicability of 24 CFR §100.204(b)(2)?  What do you think the provision suggests about the correct outcome of the case?

66.
The court never needs to reach the hard question of whether the statute would require the cooperative to give her a parking space if it meant displacing the existing parking rights of another tenant.  How should that question be resolved?

67.
The reasonable accommodations claim in Congdon seems relatively easy because the defendant offered the plaintiff a first floor apartment, which she refused.  Suppose there was no such apartment available.  How much money does the statute require the landlord to spend to fix the elevator or to find another solution?

68.
After reading Shapiro and Congdon, what do you see as the differences between a reasonable accommodations claim and a disparate impact claim?

(  (  (  (  (  (  (
2.
Reasonable Modifications
24 CFR §100.203  Reasonable modifications of existing premises.

(a) It shall be unlawful for any person to refuse to permit, at the expense of a handicapped person, reasonable modifications of existing premises, occupied or to be occupied by a handicapped person, if the proposed modifications may be necessary to afford the handicapped person full enjoyment of the premises of a dwelling.  In the case of a rental, the landlord may, where it is reasonable to do so, condition permission for a modification on the renter agreeing to restore the interior of the premises to the condition that existed before the modification, reasonable wear and tear excepted.  The landlord may not increase for handicapped persons any customarily required security deposit.  However, where it is necessary in order to ensure with reasonable certainty that funds will be available to pay for the restorations at the end of the tenancy, the landlord may negotiate as part of such a restoration agreement a provision requiring that the tenant pay into an interest bearing escrow account, over a reasonable period, a reasonable amount of money not to exceed the cost of the restorations.  The interest in any such account shall accrue to the benefit of the tenant.

(b) A landlord may condition permission for a modification on the renter providing a reasonable description of the proposed modifications as well as reasonable assurances that the work will be done in a workmanlike manner and that any required building permits will be obtained.

(c) The application of paragraph (a) of this section may be illustrated by the following examples:

Example (1):  A tenant with a handicap asks his or her landlord for permission to install grab bars in the bathroom at his or her own expense.  It is necessary to reinforce the walls with blocking between studs in order to affix the grab bars.  It is unlawful for the landlord to refuse to permit the tenant, at the tenant's own expense, from making the modifications necessary to add the grab bars.  However, the landlord may condition permission for the modification on the tenant agreeing to restore the bathroom to the condition that existed before the modification, reasonable wear and tear excepted.  It would be reasonable for the landlord to require the tenant to remove the grab bars at the end of the tenancy.  The landlord may also reasonably require that the wall to which the grab bars are to be attached be repaired and restored to its original condition, reasonable wear and tear excepted.  However, it would be unreasonable for the landlord to require the tenant to remove the blocking, since the reinforced walls will not interfere in any way with the landlord's or the next tenant's use and enjoyment of the premises and may be needed by some future tenant.

Example (2):  An applicant for rental housing has a child who uses a wheelchair.  The bathroom door in the dwelling unit is too narrow to permit the wheelchair to pass.  The applicant asks the landlord for permission to widen the doorway at the applicant's own expense.  It is unlawful for the landlord to refuse to permit the applicant to make the modification.  Further, the landlord may not, in usual circumstances, condition permission for the modification on the applicant paying for the doorway to be narrowed at the end of the lease because a wider doorway will not interfere with the landlord's or the next tenant's use and enjoyment of the premises.
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UNITED STATES v. FREER
864 F.Supp. 324 (W.D.N.Y. 1994)

TELESCA, Chief Judge:  INTRODUCTION.  The United States of America brings this action for declaratory and injunctive relief, on behalf of the complainant Ann Soper, under the Fair Housing Act.  Ms. Soper is a disabled individual who resides in a trailer park owned by the defendants Jack and Beverly Freer. The Government alleges that the defendants failed to make a reasonable accommodation for Ms. Soper's disability by refusing to allow her to install a wheelchair ramp to gain access to her trailer.  The Government seeks a preliminary injunction enjoining the defendants from continuing to withhold their approval of Ms. Soper's request to install a wheelchair ramp.  For the following reasons, the Government's motion for a preliminary injunction is granted.
BACKGROUND.  Ms. Soper is a disabled individual who is confined to a wheelchair.  Ms. Soper has a trailer home which is located in the defendants' trailer park.  In order to enter the trailer, Ms. Soper must climb five steps.  Without a wheelchair ramp, Ms. Soper needs to be carried (or otherwise attended) up the steps and into her home.  Recently, while being assisted into her home, Ms. Soper fell and was injured.
Prior to her accident, Ms. Soper had asked the defendants for permission to install, at her own cost, a wheelchair ramp which wrapped around the side and front of her trailer and partially protruded into her driveway.  The defendants refused to allow installation of a ramp with that configuration, claiming that it would impede trailer removal and would so shorten Ms. Soper's driveway that parked cars would obstruct the trailer park's access road.  The defendants proposed an alternative ramp design which Ms. Soper has rejected as unsuitable to her needs.
DISCUSSION.  A preliminary injunction may be granted where the movant demonstrates: (1) irreparable harm;  and (2) either (a) a likelihood of success on the merits or (b) the existence of a serious question going to the merits of the case to make it a fair ground for litigation and a balance of hardships tipping decidedly in the movant's favor. 
The Fair Housing Act prohibits discrimination against handicapped individuals in the terms, conditions or privileges of rental of a dwelling or in the provision of services or facilities in connection with such a dwelling.  Under the statute, unlawful discrimination includes, a refusal to permit, at the expense of the handicapped person, reasonable modifications of existing premises occupied or to be occupied by such person if such modifications may be necessary to afford such person full enjoyment of the premises except that, in the case of a rental, the landlord may where is it reasonable to do so condition permission for a modification on the renter agreeing to restore the interior of the premises to the condition that existed before the modification, reasonable wear and tear excepted.
In order to establish a prima facie case of discrimination under  the Act, plaintiff must demonstrate that the defendants' actions had a discriminatory effect. The Act defines as discrimination the failure to reasonably accommodate an individual's disability in the provision of housing services. 
The Government has established a prima facie case of discrimination under the Act.  There is no dispute that Ms. Soper qualifies as a handicapped person under the Act or that the defendants knew of her handicap and refused to allow her to install a wheelchair ramp at her home.  Unquestionably, the defendants' refusal to permit installation of the ramp has effectively denied Ms. Soper an equal opportunity to use and enjoy her home.  
The defendants have failed to rebut the presumption of discrimination by demonstrating that Ms. Soper's proposed modification is unreasonable, i.e., imposes upon them an undue financial or administrative burden.  The defendants claim that Ms. Soper's "wrap around" ramp proposal will make trailer removal and driveway parking difficult, thereby obstructing traffic using the access road.  Instead, they propose an alternative design which meets all applicable laws and codes, does not block the driveway and costs no more than Ms. Soper's proposed ramp.
A. 
Irreparable Harm.  Without a wheelchair ramp, Ms. Soper is essentially a prisoner in her home. She is afraid to venture outdoors because she was injured the last time she was assisted up her front stairs.  Her ability to keep medical appointments and participate in daily activities of living is significantly restricted.  The Government has made a showing that Ms. Soper will suffer irreparable harm in the absence of a ramp.
B. 
Possibility of Success on the Merits.  The Government has clearly demonstrated a possibility of success on the merits of its claim.  There is no dispute that the defendants have refused to accommodate Ms. Soper's disability by not allowing her to build the "wrap around" wheelchair ramp.  Pursuant to the Act, the defendants are obligated to approve Ms. Soper's ramp proposal unless it is proven that the proposal is unreasonable.  The defendants cannot accomplish this by simply tossing Ms. Soper's proposal aside and pressing for acceptance of their alternative design.
This Court is unconvinced that Ms. Soper's ramp proposal is unreasonable.1  Installation of the ramp will not impose an undue financial burden on the defendants because Ms. Soper is assuming the construction costs.  In addition, the defendants will not suffer undue administrative burdens should the ramp be built.  The Government has stated that Ms. Soper's proposed ramp can be disassembled within three hours and will not impede removal of the trailer.  This Court has also reviewed a photograph of the Soper driveway which sheds substantial doubt on the defendants' claim that installation of Ms. Soper's ramp design will impede traffic in the driveway and on the access road.  In short, the defendants have submitted insufficient evidence to rebut the inference of discrimination under the Act.
WHEREFORE, the Government's motion for a preliminary injunction is granted.  The defendants shall allow Ms. Soper to install her proposed "wrap around" wheelchair ramp.
(  (  (  (  (  (  (
DISCUSSION QUESTIONS
69.
What information does the language of §3604(f)(3)(A) and of 24 CFR §100.203 provide about what types of proposed modifications are unreasonable?  What standard does the court in Freer apply to decide this question?

70.
Would it change the result in Freer if any of the following were true:

(a) Because of the ramp, the landlord’s property taxes increased by $40 a year.

(b) The ramp takes nine hours to disassemble.

(c) The ramp sticks out sufficiently that most cars have to slow down to get by.

71.
Suppose a mobility-impaired tenant in a multi-unit apartment building installed a ramp on the exterior of the building that led to the main lobby pursuant to §3604(f)(3)(A).  When the tenant leaves, must the tenant “restore” the building by removing the ramp?  
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D.  Legislative History

USING LEGISLATIVE HISTORY TO INTERPRET STATUTES
I.  TYPICALLY CITED SOURCES.  The most accessible source for legislative history is the US Code Congressional and Administrative News, which usually contains the most important elements of the legislative history for a given bill.  The reference librarians can help you figure out how to get access to all available information if you need to.  Legislative history can include:
A. Committee Reports.  These reports are described on page 14 of your materials.  Cases in the course that utilize committee reports include City of Edmonds and Baxter.

B. Floor Debates.  Floor debates and the records of them are described at pages 15-16 of your materials.  Cases in the course materials relying on statements from floor debates include Jones, Starrett City, Hogar Agua and St. Francis.  As Jones and Starrett City suggest, statements by sponsors of the legislation are given more weight.

C. Drafts and Related Proposals.  Courts often rely on earlier drafts of the same statute or on amendments that the legislature considered before or after passing the statute.  Your handout on The Dialogue Between Courts and Legislatures discussed the uses of these proposals.

D. Other Sources include transcripts of committee hearings and presidential signing statements.  Courts rely on these sources much less frequently than committee reports and statements from floor debates and so they are not separately discussed below.
II. ARGUMENTS AGAINST USING LEGISLATIVE HISTORY.  Justice Scalia’s deployment of these arguments in Supreme Court cases may have encouraged some more explicit drafting by Congress and certainly seems to have discouraged some lawyers (and even other justices) from relying too heavily on legislative history in cases before the Court.

A. The only appropriate version of the statute is that officially enacted by legislature and signed by the executive.   Legislators do not vote on (and the Chief Executive doesn’t sign) committee reports or statements made in floor debate.  Relying on legislative history instead of the final work-product of the legislative process gives authority to individual speakers, to a particular committee, or to the legislative staff rather than to the body of elected legislators as a whole. There is no way to amend the report to reflect disagreement by the legislature short of drafting new language for the statute itself.  In other words, the statute is law, the history is not.

Similarly, because often statements in the legislative history support conflicting positions (particularly in floor debates), its use gives judges too much discretion to mold the meaning of statutes.  In many cases, a good lawyer can construct an argument that the apparent clarity of the text is thrown into question by some aspect of the legislative history.  Thus reliance on legislative history tends to transfer power over the meaning of statutes from the legislature to the courts.

B. Statements in legislative history are not authoritative indications of the understanding of the legislature.  For one thing, legislators may not have access to the “history” prior to their vote.  Often statements in Congressional Record are modified or added after the actual debate is over.  Committee reports are sometimes published after the vote is taken.  Even if the information is available, it is not necessarily understood or endorsed.  Statements in debate or in committee reports are not necessarily those of the legislators whose votes were crucial to passage of the measure. Similarly, because the committee report is completed before floor debate, it may not reflect understandings reached just before passage.  

Moreover, the use of legislative history is subject to manipulation.  Legislators may plan speeches and even dialogues with an eye to convincing a future court rather than a present colleague.  In addition, there is some evidence that legislators and their staff often place language into Committee reports that really is not considered by the committee members or most of the other legislators.  Sometimes this language is “smuggled in” to the report in response to focused lobbying by special interest groups.  
C. Legislative history is often too extensive and conflicting to be truly useful.   As noted, one often can find statements supporting conflicting positions in the same record.  The resulting need for the courts and the lawyers to pore over the often voluminous legislative history may be too costly to justify the limited benefits that can be attained.

D. Relying on the statutory language alone forces the legislature to be more careful.   The idea here is that if court does what the legislature literally says on a regular basis, the legislators will have the incentive to draft clearer statutes to insure that their will is done.  They also might put controversial ideas to a vote instead of burying them in committee reports.
III. ARGUMENTS IN FAVOR OF THE USE OF LEGISLATIVE HISTORY.  Justice Breyer’s appointment brought an advocate of legislative history to the court.  His presence may limit Justice Scalia’s influence on this issue.

A. The use of legislative history can guide courts where the legislature chooses general or ambiguous language or where it has made a drafting error.  Justice Scalia’s insistence that the legislature be held responsible for the language it enacts is not always practical. Precise drafting is not always appropriate or possible. The legislature can’t anticipate all problems that might arise.  Deliberate ambiguity sometimes insures passage of important legislation.  Moreover, under the timetable of a heavy legislative burden, the legislators may not catch all drafting mistakes or ambiguities. Courts can use legislative history to deal with these realities. 

B. The legislative history provides a context in which to read the text of the statute.   Often, the meaning of legal language becomes clearer when the reader is aware of the context in which it was drafted.  Particularly where a court is trying to interpret a statute many years after its enactment, the legislative history can provide insight into the problems that the legislation was designed to solve and the legislature’s understanding of the meanings of the words it chose.  In addition, it can reveal whether certain scenarios arguably governed by the act were considered explicitly by the enacting body.  If you think ascertaining legislative purpose is an important part of statutory interpretation, legislative history is a good tool to use.

C. The judiciary can impose its own preferences even when applying the plain language of statutes.  As we have seen several times, judges disagree on what the statute itself commands.  For example, Babin and Hughes disagree on the meaning of §3617 and the majority and dissent in Starrett City disagree on the meaning of §3604.  Thus, reliance on legislative history doesn’t create much more discretion than courts already have.

D. Congress has come to rely on committee reports as statements of intent.   Apparently, many legislators read the reports to get a sense of what they are voting on.  Thus, they both a relatively authoritative source and one that the other branch expects courts will use.
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DISCUSSION QUESTION

72.  Below is a list of cases we’ve studied that rely at least in part on legislative history.  For each case on the list, answer the following questions:  If you wanted to use the case as an example of why the use of legislative history is good, what arguments could you make? If you wanted to use the case as an example of why the use of legislative history is bad, what arguments could you make?  Which of these sets of arguments seems strongest to you?

(a) St. Francis College v. Al-Khazraji (27-30)

(b) Baxter v. City of Belleville  (35-42)

(c) Huntington Branch I  (148-61)
(d) Shapiro v. Cadman Towers (175-80)
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UNIT V.  “BENIGN” DISDCRIMINATION 
Theories of Statutory Interpretation
A.  Background
BRAUNSTEIN v. DWELLING MANAGERS, INC. 

476 F.Supp. 1323 (S. D. N.Y. 1979)

PIERCE, District Judge:  This is an action brought by four single parents and their respective four children who claim that because of their sex they have been denied rental of two bedroom apartments in Manhattan Plaza, a federally-subsidized ... housing complex. Defendants are the owners and managers of Manhattan Plaza. … 


The facts are undisputed. Defendants acknowledge that a single parent with a child of the same sex is restricted to rental of a one bedroom apartment whereas a single parent with a child of the opposite sex is permitted to rent a two bedroom unit. Defendants claim that they are enforcing a policy instituted by the New York City Department of Housing Preservation and Development (HPD), the municipal agency which supervises Manhattan Plaza. An affidavit from Ruth Lerner, Assistant Commissioner of HPD, agrees that this is HPD’s policy based on its interpretation of regulations promulgated by the agency.  Defendants further maintain that the policy comports with federal guidelines.4  Plaintiffs, on the other hand, attack the policy as violating the Fair Housing Act ... and the equal protection and due process clauses of the Constitution.

Fair Housing Act.   Section 3604, enacted in 1968, was designed primarily to remedy racial discrimination in the rental or sale of housing.  ...  In 1974, the section was amended to prohibit sex discrimination also.


There are few cases deciding charges of sex discrimination, and detailing the parameters of the statute.  The facts here present the Court with a case of first impression in defining the limits of sex discrimination under §3604.  While sex discrimination is not specifically defined in the statute, cases construing similar language in Title VII ... have held that discrimination must involve “disparate treatment.” “[S]ex discrimination results when the opportunities or benefits offered . . .to one gender are less valuable or more restricted than those offered to the other.” DeLaurier v. San Diego Unified School District, 588 F.2d 674, 677 (9th Cir. 1978).


The Court does not find present in this case the requisite difference in treatment which would justify a finding of discrimination. A mother and daughter who reside together receive the same treatment as a father and son; neither family is eligible for rental of a two bedroom apartment. Since the essence of sex discrimination is the difference in treatment of the individual based on gender, and males and females receive similar treatment from the defendants, there is no sex discrimination.


An analogous situation was reviewed by the Fourth Circuit in a case in which plaintiff charged sex discrimination when she lost her job because of a municipal ordinance which banned commercial massages by members of the opposite sex. The court concluded that the statute was not discriminatory since “the restrictions imposed ... apply equally to males and females; neither can perform massages on customers who are members of the opposite sex.” Aldred v. Duling, 538 F.2d 637, 638 (4th Cir. 1976).9 


Plaintiffs urge the Court to rely on the Title VII discrimination test recently set forth in City of Los Angeles Dep’t of Water and Power v. Manhart, 435 U.S. 702, 711 (1978), to wit: “whether the evidence shows ‘treatment of a person in a manner which but for that person’s sex would be different.’ “ Plaintiffs contend that “but for” their sex they would be housed in larger apartments. They argue that if all other circumstances remained constant and one of the plaintiffs were of the opposite sex, e.g., if a male parent with a male child were a female parent with a male child, that family would receive a larger apartment.


However, the Court finds that the variable which determines allocation of two bedroom apartments is not the sex of the individual plaintiffs, but the composition of the family unit. A female parent with a female child and a male parent with a male child receive one bedroom apartments; a female parent with a male child and a male parent with a female child receive two bedroom apartments. Distinctions based upon factors other than the individual’s sex do not constitute sex-based discrimination. See General Electric Co. v. Gilbert, 429 U.S. 125, 134-35 (1976).10

The Court concludes that defendants’ housing allocation procedure is gender-neutral, equally affecting both men and women. Accordingly, it does not constitute sex discrimination in violation of the Fair Housing Act.

Equal Protection.  Plaintiffs also charge that defendants’ housing policy classifies potential tenants and distributes apartments on the basis of gender in violation of the equal protection clause of the Constitution.11 


At the outset, it should be noted that the policy by which defendants distribute apartments does not appear to be a gender-based classification of a type outlawed by the equal protection clause. The traditional equal protection case involves a classification that distinguishes broadly between males and females. In such cases, gender is often used “as an inaccurate proxy for other, more germane bases of classification.” Craig v. Boren, 429 U.S.190, 198 (1976).12  Yet, as has been stated previously, the underlying classification and determination of eligibility in the instant case rests on the composition of the family unit rather than the gender of the applicant. This is not a case where sex stereotyping is used as a convenient substitute for more accurate classifying criteria. 


However, even if the Court were to agree that classification of the family unit and the allocation of living space were based upon gender, defendants’ housing policy would withstand equal protection scrutiny nevertheless. ... [T]he Supreme Court has held that to withstand equal protection scrutiny “classifications by gender must serve important governmental objectives and must be substantially related to achievement of those objectives.” Orr v. Orr, 440 U.S. 268, 279 (1979), quoting Califano v. Webster, 430 U.S. 313, 316-17 (1977).


Defendants contend that the objectives of their policy are twofold: to maximize the number of persons who may occupy subsidized housing and to reduce the per capita cost of such subsidy. Rent ... is determined as a percentage of total family income; the federal subsidy provides the difference between the rent an eligible tenant pays and the actual cost of the apartment.14  It is acknowledged that there is no Constitutional right to housing of a particular size or quality. In this context and given the need to maximize use of available apartment space, the government’s interest would best be served by allocating one bedroom apartments to all single parent families. ...


However, in allocating space in Manhattan Plaza, an exception has been carved out where the best interest of parent and child may require separate sleeping accommodations. Reasonable land use regulations are permissible if they protect the public health, safety, morals or general welfare. Euclid v. Ambler, 272 U.S. 365 (1926). The general welfare is not to be narrowly construed; it embraces abroad range of governmental purposes. 


In specifying the public interest and general welfare they wish to protect, defendants have argued persuasively that the healthy psycho-social and sexual development of single parents and their children of the opposite sex are best served when each family member has his or her own bedroom.15 Moreover, they claim that individual sleeping arrangements reduce the likelihood of incest and problems relating to gender misidentification. Common societal experience and conventional wisdom confirm that beyond a certain age children ought not to share the same bedroom with a person of the opposite sex.  


Plaintiffs respond that empirical research on the potential psychological harm of having a single parent and child of the opposite sex share the same bedroom is limited. However, they do not refute the contention that a significant amount of social and emotional maldevelopment may be avoided where single parents and children of the opposite sex are given two bedroom apartments.


The Court recognizes plaintiffs’ contention that the privacy need of each family member would best be served if all single parent families with one child were given two bedroom apartments. However, limited federal and municipal resources preclude this alternative. Yet, maximizing use of federal housing subsidies and protecting the physical and mental welfare of the citizenry are certainly legitimate and substantial state interests. This Court should not “second guess” the government agency which recognized these traditional societal values and economic realities and sought to protect them. Village of Belle Terre v. Boraas, 416 U.S. 1, 8 (1974).


Classifications do not violate equal protection merely because they may be imperfect, imprecise or underinclusive. Where, as here, a standard has evolved which bears a substantial relationship to an important state interest, and which does not use sex as a convenient administrative substitute for a more accurate classifying characteristic, there is no equal protection violation.  ...
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DISCUSSION QUESTIONS

78.  The defendants’ policy in Braunstein treats single-parent families differently if the parent and child are of different sexes.  The court says that this is not sex discrimination because both sexes are treated the same.   Suppose the policy was to treat married couples differently if the husband and wife were of different races.  Could you argue that this is not race discrimination because all races are treated alike?  If not, why are the two cases different?
79.  Assume that in these one parent-one child families 50% of the children are boys and 50% girls.  Assume also that 90% of the single parents are women.  What group of people are rendered worse off under the policy?
80.  The court in Braunstein says that any sex discrimination is substantially related to the important state interest in protecting the children from harm.  What harms does the court see as arising from parents sharing space with children of the other sex?  Are these harms important?  Is the policy substantially related to preventing them?  
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B.  Integration Maintenance

UNITED STATES v. STARRETT CITY ASSOCIATES
840 F.2d 1096 (2d Cir. 1988)

MINER, Circuit Judge: The United States Attorney General, on behalf of the United States (“the government”), commenced this action under Title VIII of the Civil Rights Act of 1968 against defendants‑appellants Starrett City Associates, Starrett City, Inc. and Delmar Management Company (collectively, “Starrett”).  The government maintained that Starrett’s practices of renting apartments in its Brooklyn housing complex solely on the basis of applicants’ race or national origin, and of making apartments unavailable to black and Hispanic applicants that are then made available to white applicants, violate  the Act.   The district court granted summary judgment in favor of the government and permanently enjoined appellants from discriminating on the basis of race in the rental of apartments.  Starrett appeals from this judgment.

Background. Appellants constructed, own and operate “Starrett City,” the largest housing development in the nation, consisting of 46 high‑rise buildings containing 5,881 apartments in Brooklyn, New York.  The complex’s rental office opened in December 1973.  The United Housing Foundation abandoned a project to build a development of cooperative apartments at the Starrett City site in 1971.  Starrett proposed to construct rental units on the site on the condition that the New York City Board of Estimate approve a transfer to Starrett of the city real estate tax abatement granted to the original project.  The transfer created “substantial community opposition” because “the neighborhood surrounding the project and past experience with subsidized housing” created fear that “the conversion to rental apartments would result in Starrett City’s becoming an overwhelmingly minority development.” The transfer was approved, however, “upon the assurance of Starrett City’s developer that it was intended to create a racially integrated community.” 

Starrett has sought to maintain a racial distribution by apartment of 64% white, 22% black and 8% Hispanic at Starrett City.  Starrett claims that these racial quotas are necessary to prevent the loss of white tenants, which would transform Starrett City into a predominantly minority complex.  Starrett points to the difficulty it has had in attracting an integrated applicant pool from the time Starrett City opened, despite extensive advertising and promotional efforts.  Because of these purported difficulties, Starrett adopted a tenanting procedure to promote and maintain the desired racial balance.  This procedure has resulted in relatively stable percentages of whites and minorities living at Starrett City between 1975 and the present. 

The tenanting procedure requires completion of a preliminary information card stating, inter alia, the applicant’s race or national origin, family composition, income and employment.  The rental office at Starrett City receives and reviews these applications.  Those that are found preliminarily eligible, based on family composition, income, employment and size of apartment sought, are placed in “the active file,” in which separate records by race are maintained for apartment sizes and income levels.  Applicants are told in an acknowledgement letter that no apartments are presently available, but that their applications have been placed in the active file and that they will be notified when a unit becomes available for them.  When an apartment becomes available, applicants are selected from the active file for final processing, creating a processed applicant pool.  As vacancies arise, applicants of a race or national origin similar to that of the departing tenants are selected from the pool and offered apartments.

In December 1979, a group of black applicants brought an action against Starrett. Plaintiffs alleged that Starrett’s tenanting procedures violated federal and state law by discriminating against them on the basis of race.  The parties stipulated to a settlement in May 1984, and a consent decree was entered subsequently.  The decree provided that Starrett would, depending on apartment availability, make an additional 35 units available each year for a five‑year period to black and minority applicants.  

The government commenced the present action against Starrett in June 1984, “to place before the [c]ourt the issue joined but left expressly unresolved” in the Arthur consent decree:  the “legality of defendants’ policy and practice of limiting the number of apartments available to minorities in order to maintain a prescribed degree of racial balance.” The complaint alleged that Starrett, through its tenanting policies, discriminated in violation of the Fair Housing Act.  Specifically, the government maintained that Starrett violated the Act by making apartments unavailable to blacks solely because of race, 42 U.S.C. §3604(a);  by forcing black applicants to wait significantly longer for apartments than whites solely because of race, §3604(b);  by enforcing a policy that prefers white applicants while limiting the numbers of minority applicants accepted, §3604(c); and by representing in an acknowledgement letter that no apartments are available for rental when in fact units are available, §3604(d).  
[In its motion opposing summary judgment,] Starrett maintained that the tenanting procedures “were adopted at the behest of the [s]tate solely to achieve and maintain integration and were not motivated by racial animus.”  To support their position, appellants submitted the written testimony of three housing experts. They described the “white flight” and “tipping” phenomena, in which white residents migrate out of a community as the community becomes poor and the minority population increases, resulting in the transition to a predominantly minority community.  Acknowledging that “‘the tipping point for a particular housing development, depending as it does on numerous factors and the uncertainties of human behavior, is difficult to predict with precision,’” one expert stated that the point at which tipping occurs has been estimated at from 1% to 60% minority population, but that the consensus ranged between 10% and 20%. Another expert, who had prepared a report in 1980 on integration at Starrett City for the New York State Division of Housing and Community Renewal, estimated the complex’s tipping point at approximately 40% black on a population basis.  A third expert, who had been involved in integrated housing ventures since the 1950’s, found that a 2:1 white‑minority ratio produced successful integration. 

The court, however, accepted the government’s contention that Starrett’s practices of making apartments unavailable for blacks, while reserving them for whites, and conditioning rental to minorities based on a “tipping formula” derived only from race or national origin are clear violations of the Fair Housing Act.  The district court found that apartment opportunities for blacks and Hispanics were far fewer “than would be expected if race and national origin were not taken into account,” while opportunities for whites were substantially greater than what their application rates projected.  Minority applicants waited up to ten times longer than the average white applicant before they were offered an apartment.  Starrett City’s active file was 21.9% white in October 1985, but whites occupied 64.7% of the apartments in January 1984.  Although the file was 53.7% black and 18% Hispanic in October 1985, blacks and Hispanics, respectively, occupied only 20.8% and 7.9% of the apartments as of January 1984. Appellants did not dispute this.  Further, the court found that appellants’ tipping argument was undercut by the “wide elasticity of that standard” and the lack of difficulty they had in increasing their black quota from 21% to 35% “when it became necessary to avoid litigating the private Arthur lawsuit which threatened their unlawful rental practices.”  The court also found that Starrett violated the Act by making untrue representations of apartment unavailability to qualified minority applicants in order to reserve units for whites.  Finally, the court rejected Starrett’s claim that the duty imposed upon government to achieve housing integration justified its actions, stating that “[d]efendants cannot arrogate to themselves the powers” of a public housing authority.  

The court concluded that Starrett’s obligation was “simply and solely to comply with the Fair Housing Act” by treating “black and other minority applicants ... on the same basis as whites in seeking available housing at Starrett City.”  The court noted that Starrett did not dispute any of the operative facts alleged to show violations of the Fair Housing Act.   Accordingly, Judge Neaher granted summary judgment for the government, enjoining Starrett from discriminating against applicants on the basis of race and “[r]equiring [them] to adopt written, objective, uniform, nondiscriminatory tenant selection standards and procedures” subject to the court’s approval.    On appeal, Starrett presses arguments similar to those it made before the district court.  We affirm the district court’s judgment.

Discussion.  Title VIII of the Civil Rights Act of 1968 was enacted pursuant to Congress’ thirteenth amendment powers “to provide, within constitutional limitations, for fair housing throughout the United States.”  42 U.S.C. §3601.   Housing practices unlawful under Title VIII include not only those motivated by a racially discriminatory purpose, but also those that disproportionately affect minorities.  See, e.g., Robinson v. 12 Lofts Realty, Inc. 610 F.2d 1032, 1036‑37 (2d Cir.1979).   Starrett’s allocation of public housing facilities on the basis of racial quotas, by denying an applicant access to a unit otherwise available solely because of race, produces a “discriminatory effect ... [that] could hardly be clearer,” Burney v. Housing Auth., 551 F.Supp. 746, 770 (W.D.Pa.1982). Appellants do not contend that the plain language of section 3604 does not proscribe their practices.  Rather, they claim to be “clothed with governmental authority” and thus obligated, under Otero v. New York City Housing Auth., 484 F.2d 1122 (2d Cir.1973), to effectuate the purpose of the Fair Housing Act by affirmatively promoting integration and preventing “the reghettoization of a model integrated community.”  We need not decide whether Starrett is a state actor, however.  Even if Starrett were a state actor with such a duty, the racial quotas and related practices employed at Starrett City to maintain integration violate the antidiscrimination provisions of the Act.

Both Starrett and the government cite to the legislative history of the Fair Housing Act in support of their positions.  This history consists solely of statements from the floor of Congress.  These statements reveal “that at the time that Title VIII was enacted, Congress believed that strict adherence to the anti‑discrimination provisions of the [A]ct” would eliminate “racially discriminatory housing practices [and] ultimately would result in residential integration.” Thus, Congress saw the antidiscrimination policy as the means to effect the antisegregation‑integration policy. While quotas promote Title VIII’s integration policy, they contravene its antidiscrimination policy, bringing the dual goals of the Act into conflict.  The legislative history provides no further guidance for resolving this conflict.

We therefore look to analogous provisions of federal law enacted to prohibit segregation and discrimination as guides in determining to what extent racial criteria may be used to maintain integration.  Both the thirteenth amendment, pursuant to which Title VIII was enacted, and the fourteenth amendment empower Congress to act in eradicating racial discrimination, and both the fourteenth amendment and Title VIII are informed by the congressional goal of eradicating racial discrimination through the principle of antidiscrimination.  Further, the parallel between the antidiscrimination objectives of Title VIII and Title VII of the Civil Rights Act of 1964, has been recognized. Thus, the Supreme Court’s analysis of what constitutes permissible race‑conscious affirmative action under provisions of federal law with goals similar to those of Title VIII provides a framework for examining the affirmative use of racial quotas under the Fair Housing Act.

Although any racial classification is presumptively discriminatory, a race‑conscious affirmative action plan does not necessarily violate federal constitutional or statutory provisions. However, a race‑conscious plan cannot be “ageless in [its] reach into the past, and timeless in [its] ability to affect the future.”  Wygant v. Jackson Bd. of Educ., 476 U.S. 267 (1986) (plurality opinion).  A plan employing racial distinctions must be temporary in nature with a defined goal as its termination point.  See, e.g., Johnson v. Transportation Agency, 107 S.Ct. 1442 (1987).  Moreover, we observe that societal discrimination alone seems “insufficient and over expansive” as the basis for adopting so‑called “benign” practices with discriminatory effects “that work against innocent people,” Wygant, 106 S.Ct. at 1848, in the drastic and burdensome way that rigid racial quotas do.  Furthermore, the use of quotas generally should be based on some history of racial discrimination, see id. at 1847, or imbalance, see Johnson, 107 S.Ct. at 1452‑53, within the entity seeking to employ them.  Finally, measures designed to increase or ensure minority participation, such as “access” quotas have generally been upheld.  However, programs designed to maintain integration by limiting minority participation, such as ceiling quotas are of doubtful validity because they “‘single[ ] out those least well represented in the political process to bear the brunt of a benign program,’ “ Fullilove [v. Klutznick], 448 U.S. 448, 519 (1980) (Marshall, J., concurring) (quoting Regents v. Bakke, 438 U.S. 265, 361 (1978) (Brennan, J., concurring in part and dissenting in part)).

Starrett’s use of ceiling quotas to maintain integration at Starrett City lacks each of these characteristics.  First, Starrett City’s practices have only the goal of integration maintenance.  The quotas already have been in effect for ten years.  Appellants predict that their race‑conscious tenanting practices must continue for at least fifteen more years, but fail to explain adequately how that approximation was reached.  In any event, these practices are far from temporary.  Since the goal of integration maintenance is purportedly threatened by the potential for “white flight” on a continuing basis, no definite termination date for Starrett’s quotas is perceivable.  Second, appellants do not assert, and there is no evidence to show, the existence of prior racial discrimination or discriminatory imbalance adversely affecting whites within Starrett City or appellants’ other complexes.  On the contrary, Starrett City was initiated as an integrated complex, and Starrett’s avowed purpose for employing race‑based tenanting practices is to maintain that initial integration.  Finally, Starrett’s quotas do not provide minorities with access to Starrett City, but rather act as a ceiling to their access.  Thus, the impact of appellants’ practices falls squarely on minorities, for whom Title VIII was intended to open up housing opportunities.  Starrett claims that its use of quotas serves to keep the numbers of minorities entering Starrett City low enough to avoid setting off a wave of “white flight.”  Although the “white flight” phenomenon may be a factor “take[n] into account in the integration equation,” Parent Ass’n of Andrew Jackson High School v. Ambach, 598 F.2d 705, 720 (2d Cir.1979), it cannot serve to justify attempts to maintain integration at Starrett City through inflexible racial quotas that are neither temporary in nature nor used to remedy past racial discrimination or imbalance within the complex.

Appellants’ reliance on Otero is misplaced.  In Otero, the New York City Housing Authority (“NYCHA”) relocated over 1800 families in the Lower East Side of Manhattan to make way for the construction of new apartment buildings.  Pursuant to its regulations, NYCHA offered the former site occupants first priority of returning to any housing built within the urban renewal area.  However, because the response by the largely minority former site residents seeking to return was nearly seven times greater than expected, NYCHA declined to follow its regulation in order to avoid creating a “pocket ghetto” that would “tip” an integrated community towards a predominantly minority community. It instead rented up half of these apartments to non‑former site occupants, 88% of whom were white.  

In a suit brought by former site occupants who were denied the promised priority, the district court held as a matter of law that “affirmative action to achieve racially balanced communities was not permitted where it would result in depriving minority groups” of public housing.  This court reversed , stating that public housing authorities had a federal constitutional and statutory duty “to fulfill, as much as possible, the goal of open, integrated residential housing patterns and to prevent the increase of segregation, in ghettos,” but we recognized that “the effect in some instances might be to prevent some members of a racial minority from residing in publicly assisted housing in a particular location.”  

Otero does not, however, control in this case.  The challenge in Otero did not involve procedures for the long‑term maintenance of specified levels of integration, but rather, the rental of 171 of 360 new apartments to non‑former site occupants, predominantly white, although former site residents, largely minority, sought those apartments and were entitled to priority under NYCHA’s own regulation.  The Otero court did not delineate the statutory or constitutional limits on permissible means of integration, but held only that NYCHA’s rent‑up practice could not be declared invalid as a matter of law under those limits.  In fact, the court in Otero observed that the use of race‑conscious tenanting practices might allow landlords “to engage in social engineering, subject only to general undefined control through judicial supervision” and could “constitute a form of unlawful racial discrimination.” 

It is particularly important to note that the NYCHA action challenged in Otero only applied to a single event—the initial rent up of the new complexes—and determined tenancy in the first instance alone.  NYCHA sought only to prevent the immediate creation of a “pocket ghetto” in the Lower East Side, which had experienced a steady loss of white population, that would tip the precarious racial balance there, resulting in increased white flight and inevitable “non‑white ghettoization of the community.” Further, the suspension of NYCHA’s regulation did not operate as a strict racial quota, because the former site residents entitled to a rental priority were approximately 40% white.  As a one‑time measure in response to the special circumstances of the Lower East Side in the early 1970’s, the action challenged in Otero had an impact on non‑whites as a group far less burdensome or discriminatory than Starrett City’s continuing practices.

Conclusion.  We do not intend to imply that race is always an inappropriate consideration under Title VIII in efforts to promote integrated housing.  We hold only that Title VIII does not allow appellants to use rigid racial quotas of indefinite duration to maintain a fixed level of integration at Starrett City by restricting minority access to scarce and desirable rental accommodations otherwise available to them.  We therefore affirm the judgment of the district court.

JON O. NEWMAN, Circuit Judge, dissenting: Congress enacted the Fair Housing Act to prohibit racial segregation in housing.  Starrett City is one of the most successful examples in the nation of racial integration in housing.  I respectfully dissent because I do not believe that Congress intended the Fair Housing Act to prohibit the maintenance of racial integration in private housing.

I. 
... The development of Starrett City as an apartment complex committed to a deliberate policy of maintained racial integration has at all times occurred with the knowledge, encouragement, and financial support of the agency of the United States directly concerned with housing, the Department of Housing and Urban Development (HUD).  Under a contract between HUD and Starrett City, the federal government pays all but one percent of the debt service of the mortgage loan extended to Starrett City by the New York State Housing Finance Agency (HFA).  By March 1986 HUD had paid HFA more than $211 million on Starrett City’s behalf.  In exchange for this interest subsidy, Starrett City agreed to limit the rent for eligible tenants to a monthly figure specified by HUD or to a stated percentage of the tenant’s monthly income (initially 25%, now 30%), whichever is greater.  In addition, HUD has provided rental subsidies for tenants with low incomes.  Since 1981 these rental subsidies have been nearly $22 million a year.

Despite its close cooperation in the development of Starrett City as an integrated housing complex, the United States now sues Starrett City to force it to abandon the rental policies that have enabled it to maintain racial integration.  The bringing of the suit raises a substantial question as to the Government’s commitment to integrated housing.  The timing of the suit puts that commitment further in doubt.  In 1979 a class of Black applicants for housing at Starrett City brought suit to challenge on federal statutory and constitutional grounds the same tenant selection policies at issue in this case. With the federal government observing from the sidelines, the parties to [that] litigation engaged in protracted settlement negotiations.  More than four years later, a mutually advantageous settlement was reached.  Starrett City was permitted to continue its policy of maintaining integration through its tenant selection policies.  In return, Starrett City agreed to increase by three percent over five years the proportion of rental units occupied by minority tenants.  At the same time, DHCR, the state housing agency, which was also a defendant in the Arthur litigation, agreed to take affirmative steps to promote housing opportunities for minorities in DHCR‑supervised housing projects in New York City. Specifically, the State agency agreed to give a priority in other projects to minority applicants on the Starrett City waiting list.  No member of the class of minority applicants for housing at Starrett City objected to the settlement.  Thus, the needs of the minority class for whose benefit the suit had been brought were met to their satisfaction by providing for more rental opportunities both at Starrett City and elsewhere.  Just one month after that settlement was reached, the United States filed this suit, ostensibly concerned with vindication of the rights of the same minority applicants for housing who had just settled their dispute on favorable terms.

II. 
The only issue in this case is whether Starrett City’s rental policies violate Title VIII of the Civil Rights Act of 1968 The defendants do not dispute that their rental policies fall within the literal language of Title VIII’s prohibition on discriminatory housing practices.  Instead they contend that  their race‑conscious policies further the compelling state interest of promoting integrated housing and are narrowly tailored to achieve that interest.  At a minimum, they contend, they are entitled to a trial on the merits to prove their claim.

In my view, the defendants are entitled to prevail simply on the statutory issue to which the Government has limited its lawsuit.  Though the terms of the statute literally encompass the defendants’ actions, the statute was never intended to apply to such actions.  This statute was intended to bar perpetuation of segregation.  To apply it to bar maintenance of integration is precisely contrary to the congressional policy “to provide, within constitutional limitations, for fair housing throughout the United States.” 42 U.S.C. §3601.  We have been wisely cautioned by Learned Hand that “[t]here is no surer way to misread a document than to read it literally.” That aphorism is not always true with respect to statutes, whose text is always the starting point for analysis and sometimes the ending point.  But literalism is not always the appropriate approach even with statutes, as the Supreme Court long ago recognized:  “It is a familiar rule, that a thing may be within the letter of the statute and yet not within the statute, because not within its spirit, nor within the intent of its makers.”  Church of the Holy Trinity v. United States, 143 U.S. 457, 459 (1892).

Title VIII bars discriminatory housing practices in order to end segregated housing.  Starrett City is not promoting segregated housing.  On the contrary, it is maintaining integrated housing.  It is surely not within the spirit of the Fair Housing Act to enlist the Act to bar integrated housing.  Nor is there any indication that application of the statute toward such a perverse end was within the intent of those who enacted the statute.  It is true that there are some statements in the legislative history that broadly condemn discrimination for “any” reason.  Senator Mondale, the principal sponsor of Title VIII, said that “we do not see any good reason or justification, in the first place, for permitting discrimination in the sale or rental of housing.”  But his context, like that in which the entire debate occurred, concerned maintenance of segregation, not integration.  His point was that there was no reason for discriminating against a Black who wished to live in a previously all‑White housing project.  He explicitly decried the prospect that “we are going to live separately in white ghettos and Negro ghettos.”  The purpose of Title VIII, he said, was to replace the ghettos “by truly integrated and balanced living patterns.”  As he pointed out, “[O]ne of the biggest problems we face is the lack of experience in actually living next to Negroes.”  Starrett City is committed to the proposition that Blacks and Whites shall live next to each other.  A law enacted to enhance the opportunity for people of all races to live next to each other should not be interpreted to prevent a landlord from maintaining one of the most successful integrated housing projects in America.

None of the legislators who enacted Title VIII ever expressed a view on whether they wished to prevent the maintenance of racially balanced housing. Most of those who passed this statute in 1968 probably could not even contemplate a private real estate owner who would deliberately set out to achieve a racially balanced tenant population.  Had they thought of such an eventuality, there is not the slightest reason to believe that they would have raised their legislative hands against it.

This Circuit has previously ruled that Title VIII does not apply literally to prohibit racially based rental policies adopted to promote integration.  Otero.  In that case a public housing authority had committed itself by regulation to give first priority for rental housing to applicants who had been displaced by construction of the project.  The housing authority then disregarded its own regulation, based on its apprehension that giving first priority to the class of those displaced from the site, most of whom were non‑White, would cause the project to pass the so‑called “tipping point” and become predominantly non‑White.  The first question in Otero was whether the authority’s deliberate decision not to honor its priority policy because the benefitted class was predominantly non‑White violated Title VIII.  The Court held that the Act was not violated simply because a race‑conscious decision had been made in connection with rental policy: 

Congress’ desire in providing fair housing throughout the United States was to stem the spread of urban ghettos and to promote open, integrated housing, even though the effect in some instances might be to prevent some members of a racial minority from residing in publicly assisted housing in a particular location.

Once the Court decided that a race‑conscious rental policy did not necessarily violate the Act, it then faced the difficult issue in the case—whether the Act imposed an affirmative duty to promote integration of sufficient force to permit the authority to violate its own regulation.  On that issue, the Court also ruled in favor of the authority, remanding for a trial at which the defendant could establish that its apprehension concerning a “tipping point” was well founded and that abandonment of its priority policy was necessary to promote integration.

Our case is much easier than Otero.  Starrett City is not seeking to be released from a commitment it has previously made to any of the applicants for housing.  To prevail it need not find in Title VIII some affirmative obligation compelling it to promote integration.  It has freely chosen to promote integration and is entitled to prevail unless something in Title VIII forbids its voluntary policy.  If anything in Title VIII prohibited race‑conscious rental policies adopted to promote integration, Otero would have been summarily decided against the defendant.

Acknowledging the significance of the ruling in Otero, the Court distinguishes it essentially on the ground that Otero involved a policy of limited duration, applicable only to the period in which those displaced from the site were applying for housing in the new project, whereas Starrett City seeks to pursue a long‑term policy of maintaining integration.  I see nothing in the text or legislative history of Title VIII that supports such a distinction.  If, as the Court holds, Title VIII bars Starrett City’s race‑conscious rental policy, even though adopted to promote and maintain integration, then it would bar such policies whether adopted on a short‑term or a long‑term basis.  Since the Act makes no distinction among the durations of rental policies alleged to violate its terms, Otero’s upholding of a race‑conscious rental policy adopted to promote integration cannot be ignored simply because the policy was of limited duration.4 

But even if Title VIII can somehow be construed to make the lawfulness of a race‑conscious rental policy that promotes integration turn on the duration of the policy, Starrett City is entitled to a trial so that it can prove its contention that its policy is still needed to maintain integration. In the District Court the Government, though seeking summary judgment, contested Starrett City’s factual contention that a race‑conscious rental policy was currently needed to prevent the complex from passing the “tipping point” and becoming segregated.  The Government relied on a brief affidavit of a HUD employee, who made primarily the unremarkable observation that it is difficult to predict with any certainty the precise “tipping point” in a particular neighborhood.  In opposing summary judgment, Starrett City presented detailed affidavits providing abundant evidence to show that abandonment of its rental policies would cause the complex to pass the “tipping point” and soon become a segregated development.  This evidence was solidly based on relevant experience.  Several housing developments near Starrett City, operating without a policy of integration maintenance, have become racially segregated, including one across the street from Starrett City.

Otero established for this Circuit that a race‑conscious rental policy adopted to promote integration does not violate Title VIII and that a defendant must be afforded an opportunity to demonstrate at a trial that its rental policy is needed to prevent a housing complex from becoming segregated. Starrett City’s affidavit evidence may well be sufficient to entitle it to summary judgment on this issue of continued need for a race‑conscious rental policy to maintain integration.  At a minimum it is entitled to a trial to present its evidence to a trier of fact.

Whether integration of private housing complexes should be maintained through the use of race‑conscious rental policies that deny minorities an equal opportunity to rent is a highly controversial issue of social policy.  There is a substantial argument against imposing any artificial burdens on minorities in their quest for housing.  On the other hand, there is a substantial argument against forcing an integrated housing complex to become segregated, even if current conditions make integration feasible only by means of imposing some extra delay on minority applicants for housing.  Officials of the Department of Justice are entitled to urge the former policy.  Respected civil rights advocates like the noted psychologist, Dr. Kenneth Clark, are entitled to urge the latter policy, as he has done in an affidavit filed in this suit.  That policy choice should be left to the individual decisions of private property owners unless and until Congress or the New York legislature decides for the Nation or for New York that it prefers to outlaw maintenance of integration.  I do not believe Congress made that decision in 1968, and it is a substantial question whether it would make such a decision today.  Until Congress acts, we should not lend our authority to the result this lawsuit will surely bring about.  In the words of Dr. Clark: “[I]t would be a tragedy of the highest magnitude if this litigation were to lead to the destruction of one of the model integrated communities in the United States.” Because the Fair Housing Act does not require this tragedy to occur, I respectfully dissent.

(  (  (  (  (  (  (
DISCUSSION QUESTIONS

76.  How did the program at issue in Starrett City work?  What arguments do you see about whether the program violated the literal language of the statute?  What arguments do the judges make from the legislative history?  

77.  The majority’s reasoning incorporates an analogy to employer affirmative action programs under Title VII.  Develop a list of ways in which the two types of programs are similar and are different.  Does the Title VII test the court adopts make sense given your list?

78.  What happened in the Otero case? How does the majority distinguish Otero in Starrett City?  How does the dissent respond?  Who is more convincing?  

79.  Who is harmed and who is helped by the Starrett City decision?  Why did the Reagan administration bring the case?  Do you think the result is correct as a matter of statutory interpretation?  As a matter of policy?
80.  Suppose a city housing authority in placing applicants into public housing gave preferences to people whose race constituted less than 15% of the tenants in the building in question.  OK under Starrett City? Should the program be OK under the FHA?
(  (  (  (  (  (  (
C.
Benign Discrimination & “Handicap”
BANGERTER v. OREM CITY CORP.

46 F.3d 1491  (10th Cir. 1995)

EBEL, Circuit Judge:  Plaintiff-Appellant Brad Bangerter , a mentally disabled  adult, alleges that zoning actions taken by Defendant-Appellee, Orem City, Utah, violated the Fair Housing Act [Amendments].  In particular, Bangerter claims that conditions placed by Orem on zoning approval for a group home for the mentally retarded in which Bangerter lived, and the Utah statute and local ordinance pursuant to which those conditions were  imposed, discriminated against Bangerter because of his handicap in violation of the FHAA.  The district court dismissed Bangerter’s claims pursuant to Fed.R.Civ.P. 12(b)(6), and he now appeals.  We hold that the district court  prematurely dismissed this action and incorrectly applied an equal protection  analysis to Bangerter’s statutory claims under the FHAA.  Accordingly, we  reverse and remand.

BACKGROUND.  In late December 1989, Utah mental health officials discharged Bangerter from the Utah State Developmental Center to a group home in an Orem residential neighborhood zoned R-1-8, single family residential.  Although technically designated as “single family,” Orem allows a number of uses in its R-1-8 zone category, including nurses’ homes, foster family care homes, convents, monasteries, rectories, and, pursuant to state law, group homes for the elderly. In addition, Orem allows group homes for the mentally or physically handicapped to be located in areas zoned R-1-8 provided that the homes obtain a conditional use permit.
 … The group home into which Bangerter was placed was established pursuant to a contract between the home’s operator, RLO, Inc. and the Division of Services for People With Disabilities of the Utah State Department of Human Services (“Division”).   However, RLO had not obtained a conditional use permit, as required by an Orem ordinance … when Bangerter moved to the group home to live with three other mentally retarded men.  At Orem’s insistence, RLO subsequently applied for the permit, which the Orem City Council granted, subject to conditions permitted [by state law] after reviewing the application during public hearings held in February and March 1990.


In granting the permit on March 13, 1990, the Council imposed two conditions on the group home that Bangerter alleges violate the FHAA:

[1] [the group home operator] had to ensure the City that the residents were properly supervised on a twenty-four-hour basis;  [and]

[2] [the group home operator] had to establish a community advisory committee through which all complaints and concerns of the neighbors could be addressed. 

  

On March 15, 1991, Bangerter was transferred to a different group home in Provo, and he has not since lived at the … group home in question in the instant action.  Bangerter filed this action … asking for declaratory, injunctive, and monetary relief [claiming inter alia] that the conditions allowed by Utah [law] and imposed by the Orem City Council in granting the conditional use permit were preempted by and in violation of the FHAA….

  
In response to Bangerter’s complaint, Orem filed a motion to dismiss pursuant to Fed.R.Civ.P. 12(b)(6), and the court dismissed … Bangerter’s causes of action.  The court first addressed the issue of standing and concluded that Bangerter possessed standing to challenge the imposition of the 24-hour supervision requirement because Bangerter belongs to a protected class under the FHAA and alleged an actual injury in the form of the 24-hour supervision requirement’s interference with his ability to live independently and his right of privacy. The court … held that Bangerter alleged a prima facie case that Orem’s housing ordinance violates the FHAA because it treats handicapped individuals differently from non-handicapped residents.  Nonetheless, the court concluded that the challenged ordinance and the 24-hour supervision requirement did not violate the FHAA because they were rationally related to the legitimate government interest of integrating the handicapped “into normal surroundings.”   …  [W]e hold that the district court incorrectly evaluated the challenged conduct under the FHAA and  impermissibly relied on factual findings in dismissing Bangerter’s complaint.

DISCUSSION ...  As a preliminary matter, we note that the district court correctly found that Bangerter, a mentally retarded adult, is within the class of persons protected by the FHAA.  In amending the Fair Housing Act … in 1988, one of Congress’s explicit motivations was to extend federal protections against housing discrimination to individuals with physical or mental handicaps.  

  
Furthermore, the FHAA’s prohibitions clearly extend to discriminatory zoning practices.  The House Committee Report accompanying the FHAA states that the FHAA “is intended to prohibit the application of special requirements through land-use regulations, restrictive covenants, and conditional or special use permits that have the effect of limiting the ability of [the handicapped] to live in the residence of their choice in the community.”  Prohibited practices include not only those that make the sale or rental of housing unavailable, but also those that impose discriminatory terms, conditions, or privileges of sale or rental of a dwelling, or in the provision of services or facilities in connection with such dwelling…  Thus, Bangerter may bring suit under the FHAA to challenge the restrictions placed on the operation of his group home even though the home was issued a conditional use permit. ...  

  
Bangerter attempts to show that Orem has violated the FHAA by intentionally discriminating against him as a handicapped person, taking actions that produced discriminatory effects against him, and failing to provide reasonable accommodations in its zoning policies.  The district court stated that Bangerter did not allege that Orem acted with a discriminatory motive, and thus could not state a claim for discriminatory intent.
  The court concluded that Bangerter made out a prima facie case of discrimination because the challenged statute and ordinance treat the handicapped differently on their face.  Nonetheless, the court concluded that no cause of action could be stated against Orem based on its permitting ordinance because the permitting process was rationally related to the legitimate governmental interest of ensuring integrated housing for the disabled.  However, this conclusion must have been based on the district court’s own perceptions of evidence outside of the record.  Nothing in Bangerter’s complaint would warrant such a factual conclusion, which, of necessity, requires a balancing analysis involving evidence yet to be presented by Orem.  Thus, even if the district court applied the correct legal standard, we would have to reverse, because the court improperly went beyond the pleadings in granting the motion to dismiss.  However, we also conclude that the district court utilized the wrong legal standard in applying the FHAA, and that also requires us to reverse and remand for reconsideration under the proper standard.

  
We first consider the nature of Bangerter’s claims under the FHAA and conclude that Bangerter’s action should be construed only as one for intentional discrimination.  Next we outline the elements of an intentional discrimination claim and hold that Bangerter has made allegations sufficient to state a claim of intentional discrimination under the FHAA and to withstand a motion to dismiss.  Finally, we outline the legal standard the district court should apply to review Bangerter’s claims and Orem’s possible defenses on remand.

1.  Characterization of the Claim as One for Intentional Discrimination.  We hold, contrary to the district court, that Bangerter’s claims are properly characterized as claims of intentional discrimination and should be analyzed in the established framework for such claims.  Here, the Act and the Orem ordinance facially single out the handicapped and apply different rules to them.  Thus, the discriminatory intent and purpose of the Act and Ordinance are apparent on their face.  Whether such discrimination is legal or illegal remains to be determined, but there can be no doubt that the Act and Ordinance are discriminatory.
 …  [A] plaintiff need not prove the malice or discriminatory animus of a defendant to make out a case of intentional discrimination where the defendant expressly treats someone protected by the FHAA in a different manner than others.
  Thus, a plaintiff makes out a prima facie case of intentional discrimination under the FHAA merely by showing that a protected group has been subjected to explicitly differential–i.e. discriminatory–treatment.

In applying a discriminatory intent analysis to this case, we do not imply that FHAA claims cannot also be based on the discriminatory effect of a facially neutral policy.  It is widely accepted that an FHAA violation can be demonstrated by either disparate treatment or disparate impact.  See, e.g., Huntington Branch; Metropolitan Hous. Dev. Corp. v. Village of Arlington Heights.  We also do not suggest that the differential treatment in this case has not caused a “disparate impact” on the handicapped in an everyday sense–as probably all intentional discriminatory treatment does.  However, the legal framework for discriminatory effects, or disparate impact, claims remains inappropriate for this case.  “A disparate impact analysis examines a facially-neutral policy or practice, such as a hiring test or zoning law, for its differential impact or effect on a particular group.  Disparate treatment analysis, on the other hand, involves differential treatment of similarly situated persons or groups.”  Huntington Branch.  Because Bangerter challenges facially discriminatory actions and not the effects of facially neutral actions, we conclude that his claim is one of disparate treatment and not disparate impact.

We also conclude that Bangerter has not stated a valid claim that Orem’s refusal to waive the 24-hour supervision and community advisory committee requirements constitutes a refusal by Orem to make a reasonable accommodation for the handicapped in its zoning policies.  Under the FHAA, discrimination on the basis of handicap includes a “refusal to make reasonable accommodations in rules, policies, practices, or services, when such accommodations may be necessary to afford such person equal opportunity to use and enjoy a dwelling.”  However, the thrust of a reasonable accommodation claim is that a defendant must make an affirmative change in an otherwise valid law or policy.  By one court’s definition, a “reasonable accommodation” involves “changing some rule that is generally applicable so as to make its burden less onerous on the handicapped individual.”  Oxford House, Inc. v. Township of Cherry Hill, 799 F.Supp. 450, 462 n.25 (D.N.J.1992).  Here, Bangerter does not challenge an ordinance that is generally applicable, since it is specifically directed at group homes for the handicapped.  Under these facts, we conclude that the claim for “reasonable accommodation” is simply inappropriate and the district court correctly dismissed that claim. 


2.  Dismissal Under Fed.R.Civ.P. 12(b)(6).  Applying a discriminatory treatment framework, we hold that the district court improperly dismissed Bangerter’s action. ...  We agree with the district court’s initial conclusion that Bangerter made out a prima facie case of discrimination under the FHAA. “The ultimate question in a disparate treatment case is whether the defendant intentionally discriminated against plaintiff.”  Honce v. Vigil.  Here, the imposition of special conditions on the permit granted for Bangerter’s group home, and the ordinance and statute pursuant to which the conditions were authorized, expressly apply only to group homes for the handicapped.  In particular, it was alleged that the 24-hour supervision condition regulated the lives of Bangerter and the other handicapped residents of the group home in a way not suffered by non-handicapped residents of other group homes.  Thus, Bangerter’s complaint states a direct claim of facially discriminatory treatment of handicapped persons.  Nonetheless, the district court dismissed Bangerter’s action because the court concluded that the challenged restrictions were “rationally related to a legitimate governmental purpose.” However, there was no basis in this record to conclude–at least not on a 12(b)(6) motion–what legitimate government purposes were involved or how these restrictions related to those purposes.  Orem’s justifications for its actions certainly cannot be found within the confines of Bangerter’s complaint.  Focusing solely on Bangerter’s pleadings, we conclude that Bangerter states a legally sufficient claim of discrimination under the FHAA and reverse the district court’s dismissal.

3.  Issues for Remand.  On remand, Bangerter will have to introduce evidence to support his allegations of discrimination. … Bangerter must support his basic claim that his group home was subjected to conditions not imposed on other group homes in Orem that were permitted in areas zoned R-1-8 for single family residences.  If Bangerter cannot show that group homes for the non-handicapped are permitted in Orem without requirements like the 24-hour supervision or neighborhood advisory committee requirements, he will have failed to show that he has suffered differential treatment when compared to a similarly situated group, and his claims will fail under the FHAA. 

  
In addition, on remand the district court will have to consider Orem’s justifications for its discriminatory treatment of Bangerter and its proffered reasons for imposing the challenged conditions.  At least two potential justifications seem relevant for inquiry here:  (1) public safety; and (2) benign discrimination. However, first we address the district court’s use of the rational relationship test to review Orem’s challenged actions.

The district court analyzed Orem’s actions pursuant to the rational relationship test borrowed from Equal Protection Clause jurisprudence, and the court stated that the challenged restrictions should be upheld if “rationally related to a legitimate governmental purpose.”.  The district court relied principally on the Eighth Circuit’s decision in Familystyle [of St. Paul v. City of St. Paul, Minn., 923 F.2d 91, 94 (8th Cir.1991)], which held that government policies that discriminate against the handicapped should not receive heightened scrutiny because the handicapped are not a “suspect class.” (citing City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 446 (1975)).  However, the use of an Equal Protection analysis is misplaced here because this case involves a federal statute and not the Fourteenth Amendment.  As the Tenth Circuit has said, a plaintiff’s “inability to properly assert a right under the Fourteenth Amendment is not of concern when examining [the plaintiff’s] claims brought pursuant to the Fair Housing Act.” [Housing Authority of the Kaw Tribe of Indians v. City of Ponca City, 952 F.2d 1183, 1193 (10th Cir.1991), cert. denied, 112 S.Ct. 1945 (1992).]  Moreover, the FHAA specifically makes the handicapped a protected class for purposes of a statutory claim–they are the direct object of the statutory protection–even if they are not a protected class for constitutional purposes. 

The proper approach is to look to the language of the FHAA itself, and to the manner in which analogous provisions of Title VII have been interpreted, in order to determine what justifications are available to sustain intentional discrimination against the handicapped.  First, the FHAA expressly allows discrimination rooted in public safety concerns when it provides that “[n]othing in this subsection requires that a dwelling be made available to an individual whose tenancy would constitute a direct threat to the health or safety of other individuals or whose tenancy would result in substantial physical damage to the property of others.”  42 U.S.C. §3604(f)(9).  We read section 3604(f)(9) as permitting reasonable restrictions on the terms or conditions of housing when justified by public safety concerns, given that housing can be denied altogether for those same reasons.  However, the exceptions to the FHAA’s prohibitions on discrimination should be narrowly construed.  

Restrictions predicated on public safety cannot be based on blanket stereotypes about the handicapped, but must be tailored to particularized concerns about individual residents.  As the FHAA’s legislative history declares, the FHAA “repudiates the use of stereotypes and ignorance, and mandates that persons with handicaps be considered as individuals.  Generalized perceptions about disabilities and unfounded speculations about threats to safety are specifically rejected as grounds to justify exclusion.”  H.R.Rep. No. 100-711.  Any special requirements placed on housing for the handicapped based on concerns for the protection of the disabled themselves or the community must be “individualiz[ed] ... to the needs or abilities of particular kinds of developmental disabilities,” Mabrunak, Inc. v. City of Stow, Ohio, 974 F.2d 43, 47 (6th Cir.1992), and must have a “necessary correlation to the actual abilities of the persons upon whom it is imposed,”  Potomac Group Home v. Montgomery County, Md., 823 F.Supp. 1285, 1300 (D.Md.1993).

Here, there is no showing that the Orem restrictions were individualized to the residents of the … home.  For example, there is no evidence or pleadings here to support a conclusion that the residents of this particular home were so mentally disabled that they needed 24-hour supervision or that they had any tendencies that would support the need for a neighborhood advisory committee. However, on remand the court should explore the public safety aspect of these requirements.  For example, the supervision requirement was simply that the operator had to ensure Orem that the residents were “properly supervised on a twenty-four hour basis.”  We cannot tell on this record whether that required on-site supervision the entire time, or whether off-site supervision might have been used to some extent, and we cannot tell the nature of the supervision or how oppressive or benign it might have been.  Thus, we cannot determine whether this restriction could be justified under §3604(f)(9) without more facts in this record.

Second, the FHAA should not be interpreted to preclude special restrictions upon the disabled that are really beneficial to, rather than discriminatory against, the handicapped.
  In this regard we are guided by employment discrimination cases and Title VII jurisprudence to inform our reading of the Fair Housing Act.  Honce; Huntington Branch.

  
In the employment discrimination context, the Supreme Court has held that Title VII’s bar on all discrimination on the basis of race should not be read literally.  United Steelworkers of America, AFL-CIO-CLC v. Weber, 443 U.S. 193, 201-08 (1979).  Instead, the statute should be interpreted “against the background of the legislative history of Title VII and the historical context from which the Act arose,” and should not be construed to prohibit race-conscious affirmative action that promotes “the ultimate statutory goals” of expanding employment opportunities for minorities.

  
The underlying objective of the FHAA is to “extend[ ] the principle of equal housing opportunity to handicapped persons,” H.R.Rep. No. 100-711, and end discrimination against the handicapped in the provision of housing based on prejudice, stereotypes, and ignorance, id.  Removing discrimination in housing promotes “the goal of independent living” and is part of Congress’s larger “commitment to end the unnecessary exclusion of persons with handicaps from the American mainstream.”  Id.

We should be chary about accepting the justification that a particular restriction upon the handicapped really advances their housing opportunities rather than discriminates against them in housing.  Restrictions that are based upon unsupported stereotypes or upon prejudice and fear stemming from ignorance or generalizations, for example, would not pass muster.  However, restrictions that are narrowly tailored to the particular individuals affected could be acceptable under the FHAA if the benefit to the handicapped in their housing opportunities clearly outweigh whatever burden may result to them.  In the context of facially neutral government actions that have a discriminatory impact on the handicapped or other groups protected by the Fair Housing Act, courts have uniformly allowed defendants to justify their conduct despite the discriminatory impact if they can prove that they “furthered, in theory and in practice, a legitimate, bona fide governmental interest and that no alternative would serve that interest with less discriminatory effect.”  Huntington Branch.

A similar approach has been suggested in the context of intentional race-based discrimination under the FHAA.  For example, in South-Suburban, the Seventh Circuit upheld selective marketing activities designed to interest white buyers in purchasing houses in traditionally black neighborhoods, even though such efforts of necessity diminished the likelihood that such homes would be available for black buyers.  In Otero v. New York City Hous. Auth., the Second Circuit allowed a housing authority to seek to justify under Title VIII a change in leasing policy in order to facilitate white participation in a housing project that was otherwise faced with the prospect of becoming predominantly black and segregated. Even those courts that have invalidated particular race-conscious policies have left some room for other policies that restrict minorities in limited ways in order to foster integration and the overarching policies of the Fair Housing Act.  In Starrett City, for example, the Second Circuit acknowledged that race-conscious plans burdening a minority might be upheld if they are temporary, flexible in nature, and designed ultimately to achieve the FHAA’s goal of integration.  …

  
These courts all recognize the importance of leaving room for flexible solutions to address the complex problem of discrimination and to realize the goals established by Congress in the Fair Housing Act.  However, once again, such an analysis cannot be performed on the pleadings alone.  For example, with regard to the neighborhood advisory committee, it would be helpful for the court to explore how such a committee operated, what burdens it imposed upon the handicapped residents of the … home, what benefits such a committee provided to the handicapped residents, and what the motivations and intentions were of the City of Orem in imposing such a restriction.
  It could be that the evidence will show that such a neighborhood advisory committee might prove to be beneficial to the handicapped, increasing their access to, and acceptability in, the neighborhood.  Only after a record has been developed can the district court, and ultimately our Court, determine whether these restrictions violate of the FHAA.

(  (  (  (  (  (  (
DISCUSSION QUESTIONS

81.  Who has the stronger position on the use of the “rational basis” standard in FHA handicap cases, the 8th Circuit in Familystyle or the 10th Circuit in Bangerter?

82.  Should the courts allow a defense for threats to the health and safety of the individuals with disabilities even though the FHA does not provide one?  Should the courts allow a “benign discrimination” defense in disabilities cases even though the FHA does not provide one?

83.  How should the two requirements at issue in Bangerter be resolved under the standards it announces?  What other evidence would be helpful to resolve the case?

(  (  (  (  (  (  (
The Star-Spangled Banner
Francis Scott Key (1814)

O! Say can you see by the dawn’s early light,

What so proudly we hailed at the twilight’s last gleaming,

Whose broad stripes and bright stars through the perilous fight,

O’er the ramparts we watch’d, were so gallantly streaming?

And the rockets’ red glare, the bombs bursting in air,

Gave proof through the night that our flag was still there;

O! Say does that star-spangled banner yet wave,

O’er the land of the free, and the home of the brave?

1 The plan proposed by Ms. Soper allows for a manageable graduated incline albeit over a longer ramp.  The Freer proposal would allow for a much more severe incline (thus less manageable) over a shorter span of ramp.


4 As the local housing finance agency, the Department of Housing Preservation and Development has primary responsibility for supervision and management of Manhattan Plaza. HPD must comply with HUD regulations and is subject to audit and review by the federal agency. Criteria established by HUD provide “The bedroom size assigned should not require persons of the opposite sex other than husband and wife to occupy the same bedroom other than infants or very young children.” 


9 Courts considering the legitimacy of legislation against bisexual massages within the context of Title VII have on occasion invalidated the ordinances. See Stratton v. Drumm, 445 F.Supp. 1305, 1312(D.Conn.1978) (effects of such ordinance coupled with realities of the massage business had a disproportionately detrimental impact on women); Cianciolo v. Members of City Council, 376 F.Supp. 719, 722-24 (E.D.Tenn.1974) (ordinance prohibiting bisexual massages was invalid since gender was not bona fide occupational qualification). See note 10 infra. In another Title VII action, male and female basketball coaches of the women’s team complained that they earned less than coaches of the men’s team. The court dismissed the complaint on the ground that “the disparity in treatment [was] not based on Plaintiffs’ sex.” Jackson v. Armstrong School Dist., 430 F.Supp. 1050, 1052 (W.D.Pa.1977); Accord, Kenneweg v. Hampton Township School Dist., 438 F.Supp. 575, 577 (W.D.Pa.1977).


10 Neither has there been any showing that the facially neutral plan in this case discriminates against a particular gender in its effect. See General Electric Co. v. Gilbert, 429 U.S. 125, 136-37 (1976).


11 Although the equal protection violation is urged upon the Court as a separate ground, it has of necessity been dealt with to a certain extent in the Court’s analysis of the Fair Housing Act. The court notes that in General Electric Co. v. Gilbert, 429 U.S. 125, 136 (1976), the Supreme Court held that the equal protection reasoning in Geduldig v. Aiello, 417 U.S. 484 (1974), was applicable to an action claiming gender-based discrimination under Title VII. In discussing sex discrimination under Title VII, the Supreme Court stated: 


The concept of ‘discrimination,’ of course, was well known at the time of the enactment of Title VII, having been associated with the Fourteenth Amendment for nearly a century, and carrying with it a long history of judicial construction. When Congress makes it unlawful for an employer to ‘discriminate ... because of ... sex ...,’ without further explanation of its meaning, we should not readily infer that it meant something different from what the concept of discrimination has traditionally meant.


Id. at 145.


12 The Supreme Court elaborated on the “proxy” theory as follows: 


‘[A]rchaic and overbroad’ generalizations ... concerning the financial position of servicewomen, Frontiero v. Richardson, (411 U.S. 677, 689 n.23 (1973)), and working women, Weinberger v. Wiesenfeld, 420 U.S. 636 (1975), could not justify use of a gender line in determining eligibility for certain governmental entitlements. Similarly, increasingly outdated misconceptions concerning the role of females in the home rather than in the ‘marketplace and world of ideas’ were rejected as loose fitting characterizations incapable of supporting state statutory schemes that were premised upon their accuracy... . In light of the weak congruence between gender and the characteristic or trait that gender purported to represent, it was necessary that the legislatures choose either to realign their substantive laws in a gender-neutral fashion, or to adopt procedures for identifying those instances where the sex-centered generalization actually comported with fact.


Craig v. Boren, 429 U.S. 190, 198-99 (1976).


14 According to the affidavit of Richard R. Kirk, Managing Director of defendant Dwelling Managers, Inc., in December 1978, there were 35 one bedroom apartments in Manhattan Plaza that were occupied by single parents with children of the same sex. Defendants calculate that if these 35 families were to occupy two bedroom apartments, the annual increase in subsidy would be $40,740.  Thus, defendants claim that “[o]ccupancy of two-bedroom apartments by other than single parents obviously permits a greater number of persons to enjoy the benefits of the [federal] subsidy, and also positively tends, because of the greater number of adults, to reduce the amount of the subsidy because a certain portion of families with two adults will be comprised of multiple wage earners.”  ...


15 On April 5, 1979, the Court heard oral argument regarding the governmental interest served by assignment of two bedroom apartments to single parents with a child of the opposite sex. Defendants subsequently submitted affidavits and statements from two psychiatrists (Vincenzo Conigliaro, M.D. and Yale Kramer, M.D.) who presented their views on the psychological dangers which result from having a single parent and a child of the opposite sex share the same bedroom.  Dr. Kramer concluded that “affectional and sexual overstimulation is more likely to occur where the opposite sexes sleep together, and this leads to ... impaired psychological development.” In addition, where opposite sexes sleep together there may be “traumatic overexposure to adult genitalia which may have powerful pathogenic effects on children....”  Finally “there is suggestive evidence that children sleeping with opposite-sexed parents reinforces a gender identification with those parents which leads to later gender-identity conflicts.”  Dr. Conigliaro contended that the sharing of the same bedroom by a single parent and child of the opposite sex “could contribute to, or cause, an excessive degree of ‘allosexual identifications’, [where a child identifies with the parent of the opposite sex] with results bearing on character formation, Super Ego formation and sexual identity.”


4 The Court, drawing a parallel between Title VIII and Title VII, which bars discrimination in employment, supports its view of Title VIII with Supreme Court decisions approving only limited use of race�conscious remedies under statutory and constitutional standards in the employment context.  Though Titles VIII and VII share a common objective of combating discrimination, their differing contexts preclude the assumption that the law of affirmative action developed for employment is readily applicable to housing.  The Title VII cases have not been concerned with a “tipping point” beyond which a work force might become segregated.  Yet that is a demonstrated fact of life in the context of housing. The statutory issue arising under Title VIII should be decided on the basis of what practices Congress was proscribing when it enacted this provision.  Whether the constitutional standards for affirmative action differ between the employment and housing contexts need not be considered since the Government has explicitly declined in this litigation to advance any claim of unconstitutional action.





� The record before us suggests that the conditions that Bangerter complains of (i.e. the 24-hour supervision and the citizen's advisory committee) are not conditions that could be imposed on at least some of these other multiple uses. …  Thus, the bare record before us suggests that group homes for the handicapped are treated differently in these regards from other group home uses in R-1-8 zones.


� Before reaching the substance of Bangerter's claims, the district court analyzed whether the FHAA preempted state and local regulation of group homes for the handicapped.  The court concluded that the FHAA does not preempt the Utah statute at issue because “Congress did not intend to abrogate a state's power to determine how facilities for the mentally ill must meet licensing standards.” The court was certainly correct in concluding that the FHAA does not completely preempt all state and local regulation of housing for the disabled.  However, the Utah statute and Orem ordinance are preempted to the extent that they violate the Fair Housing Act. The FHAA expressly provides that:


[n]othing in this subchapter shall be construed to invalidate or limit any law of a State or political subdivision of a State, or of any other jurisdiction in which this subchapter shall be effective, that grants, guarantees, or protects the same rights as are granted by this subchapter; but any law of a State, a political subdivision, or other such jurisdiction that purports to require or permit any action that would be a discriminatory housing practice under this subchapter shall to that extent be invalid. 


42 U.S.C. §3615.  Thus, the law of a state or municipality is expressly  preempted by the Fair Housing Act if it is a “discriminatory housing practice” under the Act.  As such, the question of whether the Orem provisions challenged in this action are preempted by federal law does not guide our inquiry as it does not present a distinct issue from whether Bangerter has stated a valid claim that Orem has violated the FHAA.


� There is no need to probe for a potentially discriminatory motive circumstantially, or to apply the burden-shifting approach outlined in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), as the statute discriminates on its face by allowing conditions to be imposed on group housing for the handicapped which would not be permitted for non-handicapped group housing.  


� That is not to say that a government can never justify any intentional differential treatment of the handicapped.  Some differential treatment may be objectively legitimate.  In the Title VII context, for example, facially discriminatory treatment is permitted if it represents a bona fide occupational qualification (“BFOQ”) that is reasonably necessary to an employer's operations. We address the issue of potential justifications for discriminatory treatment under the Fair Housing Act below.


� Moreover, even if this case had been brought as an equal protection claim, there is no evidence that the zoning restrictions were rationally related to legitimate government concerns and not based on unsubstantiated fears or irrational prejudices.  Cleburne, 473 U.S. at 448-49.  Under the analysis in Cleburne, Orem would fail the rational relationship test on this state of the record even if an equal protection analysis were used.


� Section 3604(f)(2), for example, only makes it illegal “to discriminate against any [handicapped persons].”  


� We do not suggest that Bangerter must prove that Orem acted with bad animus to make out a case of intentional discrimination.  Nevertheless, a limited inquiry into Orem's intentions might shed light on whether the justifications offered for its actions are bona fide.
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