Ghen v. Rich:  Sample Brief

Parts of the Brief in Bold Type; Prof’s Comments (Based on Submissions of Prior Classes) in Regular Type
(1) Citation:  Ghen v. Rich, 8 F. 159 (D.Mass. 1881)
(2) Statement of the Case: Ghen, killer of whale [whose carcass sank and later floated onto beach], sued Rich, who purchased whale’s corpse from finder, presumably for conversion, seeking damages for the value of the whale.

· Some students referred to Rich as the “finder,” which is inaccurate  

· Some students referred to Rich simply as “the purchaser” without indicating that he purchased from the finder, which is key to understanding his role in the case.
(3) Procedural Posture:  Decision after a trial.

(4) Facts:  Custom on Cape Cod: Whaler shoots a finback whale with marked lance.  Whale dies and sinks.  Several days later, it rises to surface.  If whale gets stranded on beach, finder notifies owner of lance and receives small payment.  Lance owner gets whale.  Here, Ghen killed a finback whale using a marked lance.  The whale floated up and was found by 3d party, who sold it to Rich.  3d party and Rich “knew or might have known” that a professional whaler killed the whale. [Ghen claimed as soon as he found out.]
· As with Swift, the custom was a key part of this case.  You should have included it in the facts.

· Many students have said Ghen’s crew killed the whale.  The case says he did it himself.  Read carefully.

· Some students have translated the court’s phrase knew or might have known as “should have known.”  However the latter formulation has a specific legal meaning and is really stronger than what the court said, so I’d either quote directly or use the milder, “could have known.” 

(5) Factual Disputes/Findings:  None described in opinion.

(6) Issue & (7) Holdings:  
Sample Issue:  Does killer of fin-back whale get property rights in whale washed up on shore with marked bomb-lance still attached and found by 3d party, but where local industry custom would award property to killer, custom only affects a few persons, custom had been used in the industry for many years and was necessary to its continued operation, and provides a reasonable fee for the finder? 
Narrow Holding:  Yes. Killer of fin-back whale get property rights in whale washed up on shore with marked bomb-lance still attached and found by 3d party, but where local industry custom would award property to killer, custom only affects a few persons, custom had been used in the industry for many years and was necessary to its continued operation, and provides a reasonable fee for the finder.

Sample Broad Holding:  Yes.  Industry custom will be treated as valid/binding where it has been used by industry for a long time and is necessary to its continued operation.

· As with Swift, the court made the custom crucial to its decision and it needs to be part of both the issue and the holdings.  And also, as with Swift, you need to recognize that the court is not ruling on all industry customs, but instead is distinguishing those customs that are appropriate to use as law from those that aren’t.  
· Quite a few students have included in their issue/holdings the court’s language about doing “all that it is possible to do” to capture the animal (p.76).  However, the court is clear that (i) this idea comes from the common law (Bartlett & Taber);  and (ii) that it is deciding the case based on custom, not common law.
(8a) Doctrinal Rationales:  

Doctrinal Rationale #1:  Swift upheld a reasonable custom where followed by whole industry for a long time & was limited in application. Thus, it is OK to uphold a reasonable custom here that also had been followed by whole industry for a long time & was limited in application.

· The court also says that the common law might reach the same result as the custom because Taber and Bartlett suggest that killer of a whale receives ownership rights as against a finder where the killer does all it is possible to do to make animal his own.  Because it is hard to see what more Ghen could have done here to capture and retain the whale, Taber and Bartlett might award the whale to him even without the custom.  However, again, the court does not actually decide this question because it resolves the case by relying on the custom.

(8b) Policy Rationales:  The court refers to lots of policies that support its decision to uphold the custom.  Here are several ideas that could be the bases for Policy Rationales. Obviously, a number of these overlap and they can be restated different ways, but you should have included at least two or three of the following and (ideally) fleshed them ou some more:
Policy Rationale (Basis) #1:  The custom should be given force of law because it is necessary to keep an important industry operating and the industry works well given the custom.

Policy Rationale (Basis) #2:  The custom is fair because it gives a reasonable price to the finder.  Thus it is OK to uphold it as law.
Policy Rationale (Basis) #3:  The custom is reasonable. Thus it is OK to uphold it as law.
Policy Rationale (Basis) #4:  The custom is limited in scope and so will not unduly interfere with other people’s expectations. Thus it is OK to uphold it as law.
Policy Rationale (Basis) #5:  The custom rewards the whaler who does all that is possible to secure the whale. Thus it is OK to uphold it as law.
(9) Result:  Judgment for libellant.
