Abramson v. William Paterson College of N.J., 260 F.3d 265 (2001)

Overview:

 Appeal from grant of summary judgment for defendant. Reversed. (Majority opinion by Judge Rendell)

Affirmative Religious Claims:

(i) Hostile work environment
a. Disparate Treatment
b. (Title VII) (N.J. Law Ag. Discri.)
Brief description of claim:

  Subjected to a hostile work environment based on religion.

Result:

  Reversed the District Court’s grant of summary judgment on hostile work environment claim.

Presentation of argument:

(i) Disparate Treatment (Title VII) (N.J. Law Ag. Discri,)  

a. Prima facie case of hostile work environment because employee’s religion.

i. Level of evidence needed to show prima facie case: Court adopted the Andrews test from the 3rd circuit ruling that intent to discriminate can be inferred.

b. Application of Andrews: Undisputed that evidence in this case shows that the plaintiff established a prima facie case for hostile work environment because of her religion.

c. Disparate Treatment (Title VII) (N.J. Law Ag. Discri.): the remaining elements

i. Level of evidence needed for plaintiff to satisfy burden on the other prongs: court adopts the standard of what a reasonable jury could infer.

ii. Application of reasonable jury standard: Undisputed on the remaining four elements

iii. Second prong; pervasive, occurred over a period of two years.

iv. Third prong: detrimentally affected, testimony from Co-worker stating the religious harassment [Abramson] suffered made her feel like a beaten puppy.

v. Fourth prong: objective; includes frequency, severity, physically threatening or humiliating, or offensive utterance.

vi. Fifth prong: superior liability, here it is undisputed that she was terminated making evidence of liability clear.

Result: 

Summary judgment reversed and remanded.

(i) Religious Discrimination


●Disparate treatment

       ● (Title VII) (N.J. Law Ag. Discri.)

Disparate treatment (Title VII): Termination because was an Orthodox Jew. Summary Judgment for Defendant.

a. McDonnell Douglas analysis:

i. Choice of Prima Facie Case: not disputed on appeal

ii. Asserted Legit Reason: Concern regarding the quality of accomplishment in teaching, research, scholarly activity, with particular concern for the area of service. Failed to create a concentration in technology and refused to work with administrators to create an Apple computer lab; failure to follow procedures in securing grants, and her failure to be involved in the NCATE accreditation process.

iii. Evidence of Pretext: Plaintiff’s evidence of pretext is based on Speert’s deposition in which he admitted his concern regarding the quality of accomplishment was unfounded and were not the actual basis for her termination. Produces evidence that she was unaware of any protocols for grants. Finally shows that her difficultly working with some of her co-workers was in part because they were her harassers.

b. Court found Abramson had provided sufficient evidence from which a fact finder could reasonably disbelieve the employer’s articulated legitimate reasons. 

Result:

 Summary judgment reversed and remanded

(ii) Unlawful retaliation

               ●Disparate treatment

               ● (Title VII) (N.J. Law Ag. Discri.)

a. Choice of prima facie case: retaliation under Title VII and NJLAD

        b.Application of PF


     i. Protected activity: Plaintiff wrote letters to Speert in October 1992 and again in October 1993, addressing concerns of bias against her for being an Orthodox Jew. Court found making complaints to management was a sufficient showing that Abramson engaged in protected activity.

            ii. Adverse Employment Action: Court found Abramson’s termination clearly fulfills the second prong of the prima facie case for a retaliation claim

           iii. Causal link: demonstrated ongoing antagonism, introduced circumstantial evidence. The court found record contained ample proof of a causal connection.

Result: 

Summary judgment reversed and remanded 

Subsequent History:

(i) Direct History:

Treatment of Case on Appeal: Reversing summary judgment in favor of the defendant on the issues of; hostile work environment, religious discrimination, and retaliation. 
Alicea-Hernandez v. Catholic Bishop of Chicago, 320 F.3d 698 (7th Cir. 2003) (Employment)

A. Overview: Appeal from the district court’s dismissal of the case for lack of subject matter jurisdiction (FRCP 12 (b) (1)). Affirmed. (Majority; Flaum, J.)

B. Affirmative Claims: 

1.  Disparate Treatment, Harassment, and Retaliation on the basis of gender and national origin. (TITLE VII): Claim that while working for the Defendant-Church she was discriminated against on the basis of her gender and national origin as well as retaliated against for filing an EEOC charge. 12 (b) (1) dismissal affirmed on “ministerial exception” grounds. (See, C (2) below).

(a) Plaintiff based these claims on allegations of poor office conditions, the Church's attempts to prevent her from rectifying those conditions, exclusion from management meetings and communications, denial of resources necessary for her to perform her job, constructive discharge, and subsequent replacement for the position by a less qualified male who received higher pay and a more significant title.
C.  Religious Defenses: 

1. Excessive Entanglement (U.S. Const. Amendment I): Church argued that the court lacked subject matter jurisdiction on the basis that any evaluation of the situation done by the church would violate the “excessive entanglement” doctrine. Court concluded jurisdiction was not barred by the First Amendment.

a) Church argued the mere nature of Alicea-Hernandez's claims would violate the First Amendment prohibition against excessive entanglement in matters of church policy, Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976), because:

· Inquiry would require the court to examine and evaluate Church policy, and;

· such inquiry might contravene the First Amendment prohibition against excessive entanglement in matters of church policy.

b) The court decided the Church misconstrued the plaintiff’s complaint to include affirmative religious claims, but the complaint included only discrimination claims on the basis of gender, and national origin.

· The court noted that: (i) while there was sufficient evidence that the plaintiff publicly and repeatedly criticized the church; and (ii) this evidence might be enough to justify the treatment at either the SJ or trial level; (iii) this evidence did not create a constitutional bar to plaintiff’s non-religious and unrealted discrimination claims.

c) The court construed the question on the first issue as the following: “However the relevant question here is whether the federal courts have subject matter jurisdiction over the case…Our initial analysis is therefore limited to the narrow question of whether Alicea-Hernandez's discrimination claims preclude the federal courts from examining this case without violating the First Amendment. We conclude that they do not.” 320 F.3d, 698, 702.

2.
Ministerial Exception (U.S. Const. Amendment I): Church claimed the nature of the plaintiff’s employment position was ministerial and bars the federal courts from deciding her Title VII claims. Affirmed.

a) The court, prior to applying the “ministerial exception” analysis to the facts, briefly explained the purpose, origins and rationale behind the exception. 

(i) The 7th circuit adopted the “ministerial exception” in Young v. The Northern Illinois Conference of United Methodist Church, 21 F.3d 184 (7th Cir. 1994) (adopting the 4th Circuit’s language in Rayburn v. General Conference of Seventh-day Adventists, 772 F.2d 1164 (4th Cir. 1985)).

(ii) The 7th Circuit specifically adopted two points made by the Rayburn court:

· “…recognizing tensions between freedom of religion on the one hand and the attempt to eradicate discrimination on the other, in the context of Title VII claims brought against a church by its ministers the "balance weighs in favor of free exercise of religion. 772 F.2d at 1168”

· “While an unfettered church choice may create minimal infidelity to the objectives of Title VII, it provides maximum protection of the First Amendment right to free exercise of religious beliefs. Id. at 1169.”

b) The court frames the question as the following: Whether the plaintiff’s position as Hispanic Communications Manager can functionally be classified as ministerial?” 


(i) The court then spoke approvingly of the language in another 4th Circuit Case, EEOC v. Roman Catholic Diocese, 213 F.3d 795, 802 (4th Cir. 2000), (finding that the "ministerial exception" applies without regard to the type of claims being brought.)


(ii) The court then, applying the above standard, rejected the Plaintiff’s argument that the court in “ministerial exception” analysis also need look to the nature of the claims and whether the discrimination in question was exclusively secular.

c) The court then found the position falls within the “ministerial exception” because:


(i) the position served in part as a press secretary; and

(ii) because a press secretary is critical in shaping and dissemination of a church's message. 

Support for this position hinged around:

· The primacy of the role in communications between the church and the general populace. (dissemination)

· That perpetuation of a church's existence may depend upon those whom it selects to preach its values, teach its message, and interpret its doctrines both to its own membership and to the world at large. (dissemination and shaping)
D. Concurring/Dissenting Opinions: None

E.  Subsequent History:  None

F.  Key Issues Raised: #5

Aloqaili v. National Housing Corp., 743 F. Supp. 1264 (N.D. Ohio 1990) (Housing Discrimination)

A. Overview:

1. Majority Opinion by Judge Potter, denying defendant’s motion for summary judgment on housing discrimination claims.

B. Affirmative Religious Claims

1. Discrimination (FHA): P’s (Muslim Palestinian Israelis) claim that D discriminated against them on the basis of their religion, race, ethnicity and national origin. Court deny’s D’s motion to dismiss. 

a. (Law – Direct Evidence): P’s may present direct evidence to establish D’s discriminatory intent (and thus liability) under FHA.

b. (Law and Fact): Evidence Presented:

i.  D told P that people were concerned about “the way you dress and the way you look, you act.”

ii. D asked P about her husband: “is he Arabic and where is he from?”

iii. D’s manager prepared an “unfair inspection report” and threatened to evict P if she didn’t pay him $400. When she refused, D’s manager said “fine, if you don’t like it here, I suggest you go back to your country. If you don’t like it here, just get out of this country.”

c. (Law) Direct vs. Circumstantial Evidence

i. Court: no clear line between circumstantial and direct evidence, except that statistics are not direct evidence.

ii. Evidence presented in (B)(1)(b) constitutes direct evidence. Enough to escape summary judgment.

Key Issues: 1 (Were they discriminated against for being Muslim? Arab? Palestinian? Foreign? Dark Skinned?), 

Balint v. Carson City, Nevada, 180 F.3d 1047 (9th Cir. 1999) (Employment)
A. Overview

· In 7 to 4 en banc majority opinion by Judge Nelson, the Court reversed and remanded the district court’s dismissal of plaintiff’s religious discrimination suit.  Judge Kleinfeld authored the 4 Judge dissenting opinion.
B. Affirmative Religious Claims

1.  Failure to Accommodate (Title VII); claim that Carson City Sheriff’s Department (“The City”) failed to attempt accommodation for Saturday Sabbatarian; judgment for plaintiff, in part.  Remanded for factual determination of whether accommodation would impose undue hardship

· P.F case assumed met because not disputed by the city.

· Undue Hardship

· Mere existence of seniority system does not shield employers from duty to attempt reasonable accommodation:  The city argued that any accommodation that deviated from seniority system scheduling in place would impose undue hardship

· TWA v. Hardison and the relationship b/w provisions in 42 U.S.C §§ 2000e(j) and 2000e-2(h):  The City argues that the holding in Hardison that altering the seniority system would impose undue hardship and 2000e-2(h) provisions authorizing seniority systems that do not discriminate on basis of protected classes shields it from duty to attempt accommodation

· Ct. says that 2000e-2(h) merely says that seniority systems are authorized even if they have some discriminatory impact on employees, but does not, by its terms “state that employers with seniority systems are exempt from the other requirements of Title VII.”

· Ct. also says that, although the Hardison court held that alternatives to the seniority system for scheduling days off would impose undue hardship in that case, it did not hold that a seniority system “trumps the duty to accommodate religious practices

· 2000e(j) and 2000e-2(h) provisions “coexist,” and are not mutually exclusive.

· Existence of seniority system not the end of the analysis for a court.  If it were Hardison would not have gone on to analyze whether there would be an undue hardship in that case.

· If accommodation can be made consistent with the seniority system, the employers have duty to attempt to accommodate

· Because issues of fact remain whether an accommodation can be made that is consistent with the seniority system, summary judgment inappropriate:  Voluntary Shift Trades and “Shift Splitting”

· Voluntary Shift Trades:  City does not allow shift trades other than on a one-time basis because of the seniority system

· Logistical and personnel problems with allowing shift trades

· Fridays and Saturdays, the most common days requested off, are also the busiest and have special concerns because of the amount of arrests made on these days.  More deputies are therefore scheduled on these days

· Shift trades would force city to incur additional costs and present logistical and personnel problems, so Court says that no issue of fact is present regarding this particular accommodation.

· Shift Splitting (not having two consecutive days off):   City has never attempted and has no history of shift splitting, but has policy against it

· Policy not tied to the seniority system which concerns “choice of available shifts, not the creation of particular shifts

· Although allowing shift splitting may affect the what shifts are available, more senior deputies would still get preference in bidding on available shifts

· Conflicting testimony of city’s officers in record about the hardship such an accommodation would impose, so summary judgment not appropriate.

C. Religious Defenses:  none
D. Concurring/Dissenting Opinions

1.  Dissenting Opinion: (Judge Kleinfeld joined by Judges Brunetti, Kozinski, and Fernandez)

· Agrees with majority that mere existence of a seniority system for scheduling is not enough to enable employer’s to escape liability for failure to accommodate religious beliefs

· Majority applied law to facts of this case wrong

· The conflicting testimony majority said created issue of fact was that of Lieutenant who made the schedule and the Chief Deputy (the lieutenant’s boss) who was not aware of the operational details of making the schedule.

· Allowing split shifts would cause potential problems with contract with the city and overtime expenses to be paid to more senior deputies who would have to fill Balint’s spot created potential budgetary concerns too.

· Steps city would have to take:

· Survey deputies, create new charts, analyze potential legal problems, pay overtime required, and deal with unforeseeable problems

· “[g]reat deal of trouble, risk, and possible expense”

· Facts in Hardison were virtually identical  and this case should have been decided accordingly

· In Hardison, Court said that “absent a discriminatory purpose…a seniority system cannot be an unlawful employment practice even if the system has some discriminatory impact.”

· Hardison Court also said that it “will not readily construe that statute to require an employer to discriminate against some employees in order to enable others to observe their Sabbath.”  Kleinfeld says this is what the court in this case is doing.

· More than de minimus: 
· Finally, even looking for other employees to fill Balint’s spot would be more than de minimus cost, so it would be undue hardship.

E.  Subsequent History:  none

F.  Key Issues Raised: #3
Baz v. Walters, 599 F. Supp. 614 (C.D. Ill. 1984) (Employment)

A. Overview: Plaintiff, a former chaplain filed a §1981 and Title VII disparate treatment employment claim on the basis religion against defendant Administrator of Veteran Affairs, and argued that the limitations put on his religious practice while working, as a government chaplain, contravened the free exercise and establishment clauses of the First Amendment. Judgment for Defendant after a bench trial before Judge Baker. 
B. Affirmative Religious Claims:
1. Disparate Treatement (TITLE VII): Claim that the V.A. Hospital-employer discharged the Plaintiff under circumstances which give rise to an inference of unlawful religious discrimination.

a. Prima Facie Case: The court found, that the Plaintiff had made a prima facie case of religious discrimination.

b. Burden Shift: The Defendants then produced evidence showing: (i) that their primary motivation in terminating Baz was to further the primary purpose of the hospital --which is the overall well-being of the patients; (ii) that Baz was unable to conform to the "multi-disciplinary" approach to patient care taken by the V.A. in a medical facility specializing in the care of psychiatric patients; (iii) that the V.A. had attempted to offer Baz guidance in how to conform to V.A. policies; and (iv) that accommodation in the form of a transfer of Reverend Baz to a non-psychiatric facility had been considered but rejected as an undue burden on the Chaplain Service and the V.A. 

The court found the Defendant had met its burden of producing rebuttal evidence and that the burden shifted back to the Plaintiff 

c. Showing of Pretext: Plaintiff failed to carry his ultimate burden of persuasion with a showing that the proffered rebuttal was pretextual, and that the “true motivation of the defendants in discharging him was an intention to discriminate against him on the basis of his religion.”

2. Failure to Accommodate: From what the author can discern, the Plaintiff did not include in his complaint a Title VII failure to accommodate claim, but the court found for the Defendant on the issue.

a. Plaintiff-Baz’s suggested  a reasonable accommodation existed, and the court concluded that the accommodation would in fact create undue hardship. The court based its rejection of Baz’s claim on following:

(i) transfer of Baz to the Hospital he suggested would require a shuffling process involving up to seven hospitals;

(ii) The shuffling would create a more than de minimis administrative cost;

(iii) such a move would contravene V.A. policy of not transferring probationary chaplains or chaplains experiencing difficulties of adjustment.

(iv) Baz’s superior saw a “risk” in assigning plaintiff to a hospital at which he would be the only full-time chaplain, without a superior.

b. The court made a finding of credibility in favor of the defendants and against the Plaintiff. This issue is noted here because it was discussed and affirmed in the appellate decision.

3. Free Exercise Violation and Establishment Clause Violation (U.S. Const. Amendment I): Claim that the V.A.'s prohibition against a chaplain preaching or proselytizing in a government hospital violated the Establishment Clause and Plaintiff’s Free Exercise rights. Judgment for Defendant.

(a) Plaintiff, argued the prohibition amounted to conditioning public employment upon the denial of constitutional rights. 

(b) The court rejected this argument with the proposition that the Plaintiff did not have, nor did there exist, an absolute constitutional right to conduct religious services and offer religious counsel in a government institution.

(c) The district court concluded that Reverend Baz's religious activities were detrimental to the best interests of the patients and to the general maintenance of order at the hospital, and that prohibition of these rights did not amount to a violation of the Establishment clause. The court also cited an analogous case in the 5th Circuit, Smith v. United States, 502 F.2d 512 (5th Cir. 1974) (where the Court of Appeals for the Fifth Circuit held that wearing a peace pin while on duty at a VA hospital was permissible grounds for discharge on the basis that it created a material and substantial interference with the performance of Smith’s duties as a staff psychologist charged with the task of administering psychotherapeutic treatment to emotionally disturbed veteran patients), in support of this proposition.

C. Religious Defenses: None
D. Concurring/Dissenting Opinions: N/A

E.  Subsequent History:  Affirmed on all issues by: Baz v. Walters, 782 F.2d 701 (7th Cir. Ill. 1986). (Majority; Cudahy, J.)

F.  Key Issues Raised: #2, #3, #4

Blalock v. Metals Trades, 775 F. 2d 703 (6th Cir. 1985)

A. Overview

1. Majority opinion by Judge Contie, reversing trial court’s grant of summary judgment to defendants. 

B. Affirmative Religious Claims

1. Disparate Treatment (Title VII). P was hired by D employer as a consequence of their mutual connection to a religious group. Direct evidence suggests that P was fired because of his conflicts with the religious group’s leader.

a. Court (Law): in order to prove violation of Title VII using direct evidence, P must demonstrate by a preponderance of the evidence that D’s employment decision was more likely than not motivated by religion. D has the burden to prove that “the adverse employment action would have been taken even in the absence of the impermissible motivation.”

a. Doctrine: Once P demonstrates religious discrimination as a motivating factor, evidentiary burden shifts to D to prove that P would still have been discharged absent religious considerations. 

b. Court (Fact and Law): P presented direct evidence of discrimination. Evidence that “the shared beliefs” of P and D was an aspect of their personal relationship and evidence that that P was terminated because of the breakdown of this personal relationship required such a finding.

i. “The district court found that [D] treated [P] differently at different times depending upon [D’s] religious views. This is the essence of discrimination.”

c. Court (Additional Persuasive Evidence): 

i. D wrote a letter to Ohio Civil Rights Commission asserting that one reason for P’s discharge was his refusal to answer a question about P’s relationship with religious leader.

ii. D admitted to telling P that he should consider himself discharged until he reconciled with religious leader. 

iii. D refused to discuss P’s job separately from religion. 

C. Subsequent History: Cert Denied, 490 U.S. 1064 (1989)

D. Key Issue: #4

Bodett v. Coxcom, 366 F.3d 736 (9th Cir. 2004) (Treatment)

A. Overview

a. U.S. Dist. Ct. for Arizona granted defendant’s motion for summary judgment in employee’s religious discrimination suit.  On appeal, the 9th circuit affirmed the trial court’s summary judgment in favor of the employer.  Unanimous panel opinion by Judge Hawkins.  (with Fernandez and Thomas concurring)

B. Affirmative Religious Claims

a. Disparate Treatment (Title VII, Arizona Civil Rights Act(ACRA)—court said fed. and state claims evaluated under same framework of analyses and addressed them simultaneously); plaintiff alleged termination because of her religious beliefs; judgment for defendant

i. McDonell Douglass analysis
1. Prima Facie:  Even though trial court questioned whether Bodett had met her burden, it nonetheless assumed she did and went on to address the second and third prongs of McDonell Douglass, so Appeals court did as well

a. Protected class satisfied, qualifications satisfied and adverse employment action satisfied.

b. But plaintiff failed to offer any evidence that others outside her protected class were treated more favorable or any other evidence by which a court could make a comparison

c. Trial court noted that plaintiff likely failed to meet her burden under prima facie case, and appeals court agrees, however second and third steps in McDonald Douglass were still addressed and were focus of appeal.

2. Legit., non-disc. reason:  Plaintiff was fired for violation of company harassment policy.  She was an Evangelical Christian and repeatedly made comments to a subordinate (a lesbian) about the subordinate’s “homosexual lifestyle,” including, inter alia,  that “God’s design for a relationship was between a man and a woman;” the reason for the subordinate’s state of turmoil was because her lifestyle; that homosexuality is a sin; and during a performance review, expressing disappointment if the subordinate was dating another woman instead of a man

a. Defendant offered official harassment policy which clearly stated that such statements to co-workers or subordinates regarding sexual orientation is harassment, and such harassment can be grounds for termination

b. Plaintiff admitted to having knowledge of the company policy as well as making all of the above comments to her subordinate.  Court said that these admissions alone are enough for a reasonable factfinder to conclude that Boodett’s termination was not motivated by discriminatory reasons.

c. Court said it must take defendant’s proffered reason as true at this second stage

3. Pretext:   Burden of persuasion remains at all times with the plaintiff.  She may either show pretext by direct evidence that defendant’s actions were motivated by discriminatory reasons or by showing, indirectly, through circumstantial evidence that defendant’s proffered reasons unworthy of credence

a. Plaintiff offered no direct evidence

b. Plaintiff argued that Cox’s stated reasons were unworthy or credence because either 1) her behavior viewed in the light most favorable to her did not constitute harassment under the company policy, or 2) Cox did not follow typical discretionary steps that precede termination when an employee violates policy

i. The plain language of the policy dictates that Bodett’s behavior was harassment, and she admitted to making the comments to her subordinate

ii. Bodett admitted to having knowledge of the policy and admitted that termination without prior warning is appropriate in certain circumstances.  Court quotes Bodett as saying, “Sometimes there is a higher calling than company policy,” when she was confronted by supervisors in the company

iii. Court held there was no genuine issue of material fact left in dispute and affirmed trial court’s grant of summary judgment.

C. Religious Defenses--none
D. Concurring/Dissenting Opinions—none
E. Subsequent History--none
F. Key Issues Raised:  #2; #3

Bollard v. Cal. Province of the Society of Jesus, 196 F.3d  940 (9th Cir. 1999) (Employment)

A. Overview 

· In a unanimous opinion by Judge Fletcher, the court reversed and remanded the district court’s dismissal of plaintiff’s sexual harassment suit, which was based on the “ministerial exception” to subject matter jurisdiction in Title VII claims.
B. Affirmative Claims

1.  Sexual Harassment (Title VII); Bollard claim other Jesuit priests continually subjected him to harassment, resulting in his resignation and constructive discharge from the Jesuit Order.

C. Religious Defenses

1.  Constitutional (First Amendment, ministerial exception); Defendant claimed court did not have subject matter jurisdiction to hear Title VII sexual harassment suit; judgment for plaintiff

· Neither statutory exemptions apply here:
· 2000e-1(a) and 2000e-2(e) do not remove discrimination based on race, sex or national origin from prohibitions in Title VII

· Also, do not “single out ministerial employees for lesser protections than those enjoyed by other church employees.”

· Ministerial Exception has roots in both Free Exercise and Establishment Clauses
· Free Exercise:  “restricts govt’s ability to intrude into ecclesiastical matters or to interfere with a church’s governance of its own affairs

· 3 part balancing test to determine whether statute’s application violates Free Exercise

· 1) Magnitude of impact on religious belief

· Some religious interests so strong, no govt interest will outweigh intrusion:  Courts cannot decide disputes over competing interpretations of church doctrine or selection of clergy.

· But scope of ministerial exception limited to what is required by First Amendment:  does not apply to lay employees who are not ministers

· Ct. says in this case, the Jesuit order is not claiming “religious justification” for sexual harassment; in fact, they condemn it

· If not a religious justification, there will be no impact on religious belief

· 2) Compelling state interest justifying burden imposed

· “matter of the highest priority”

· 3) Extent to which recognition of exemption would impede objectives of statute

· Although Court doesn’t explicitly say it, implicitly since govt interest so strong and religious interests are so weak, allowing exception in this case would significantly impede goals of Title VII

· Establishment
· 3 part test
· 1) Statute must have secular purpose

· Not really an issue

· 2) Statute must not have principal or primary effect of advancing or inhibiting religion

· Also not really an issue

· 3) Resulting relationship must not foster excessive entanglement; focus of analysis

· Substantive Entanglement:  these concerns are absent in this case

· Determination of “whose voice speaks for the church is per se a religious matter.

· Also, courts cannot “evaluate competing opinions on religious subjects.”

· Procedural Entanglement:  “results from protracted legal process pitting  church and state as adversaries

·  Absent substantive entanglement concerns, consideration reduced to the “constitutional propriety of subjecting the church to the expense and indignity of the civil legal process

· Ct. says jury will not be determining matters of religious doctrine or the “reasonableness” of religious practices

· Jury will only be making secular judgments about severity of harassment and steps taken by the church to prevent/correct it.

· Protracted govt surveillance most concerning

· Ct. says unlikely to happen here b/c “limited and retrospective nature of the [remedies] Bollard seeks”, damages; not reinstatement or equitable relief, which might require surveillance

· District court also dismissed state law claims because it declined to exercise supplemental jurisdiction; on remand trial court will have to evaluate those claim using same analysis as court of appeal did regarding application of the ministerial exception; BUT, not necessarily the same result as with sexual harassment claim.

D. Concurring/Dissenting Opinions:  none

E.  Subsequent History:  none

F.  Key Issues Raised:  #5
Brown v. Polk County, Iowa, 61 F.3d 650 (8th cir. 1995).
A.  Overview: 

· United States District Court for the Southern District of Iowa found for county defendant.

· Court of Appeals affirmed.

· On rehearing en banc, the Court of Appeals affirmed in part, reversed in part, and remanded.

B.  Affirmative Religious Claims: 

· Treatment; (Title VII and Iowa Code §216.6(1)(a)); Brown alleged “that he was fired because of his race and his religion” (653); affirmed dismissal of race discrimination claim; reversed dismissal of religious discrimination claim and remanded.

· Majority affirmed the district court’s determination that race played no part in Brown’s discharge.

· Majority reversed the district court’s determination that religion played no part  in Brown’s discharge, because “the proof was inadequate to show that Mr. Brown would have been fired if [religious] activities had not been considered.” (653)
· The court used Title VII analysis, because it found that “if a governmental employer has violated Title VII, it has also violated the guarantees of the first amendment.” (654)
· “[T]he defendants' argument that because Mr. Brown never explicitly asked for accommodation for his religious activities, he may not claim the protections of Title VII” was rejected by the court, because the court determined that “the defendants were well aware of the potential for conflict between their expectations and Mr. Brown's religious activities.” (654)
· Defendants made no attempt to accommodate Brown’s religious activities, however, the defendant made a showing that accommodating Brown’s activities would constitute an undue hardship because:
· “[A]llowing Mr. Brown to direct a county employee to type his Bible study notes would amount to an undue hardship on the conduct of county business, since the work that that employee would otherwise be doing would have to be postponed, done by another employee, or not done at all.” (655)
· “Mr. Brown's directing a county employee to type his Bible study notes was not an activity protected at all under the law in this case and, accordingly, that the defendants may not be held liable for their actions with respect to that activity.” (656)
· “Mr. Brown's allowing prayers in his office before the start of the workday was not an activity protected at all under the law in this case and, accordingly, that the defendants may not be held liable for their actions in relation to that activity.” (656)
· The court rejects the defendant’s argument “that allowing spontaneous prayers, occasional affirmations of Christianity, and isolated references to Bible passages would amount to an undue hardship on the conduct of county business by virtue of eventual polarization between born-again Christian employees and other employees, and a concomitant perception that Mr. Brown ‘might favor those with similar beliefs’ in making personnel decisions,” because “the defendants failed to prove that accommodating such instances as they objected to would lead to undue hardship … The defendants may be held liable, therefore, for firing Mr. Brown on account of those activities unless the defendants can prove that they would have fired him regardless of those activities.” (656-657)
· Treatment; (42 U.S.C. §1983); Brown alleged “that [his] first reprimand and the order to remove from his office all items with a religious connotation violated constitutional guarantees of free exercise of religion, free speech, and equal protection” (653); reversed and remanded.

· Constitutional claims not related to Brown’s termination reversed and remanded.

· Majority uses Pickering analysis: “Pickering recognizes a public employee's right to speak on matters that lie at the core of the first amendment, that is, matters of public concern, so long as ‘the effective functioning of the public employer's enterprise’ is not interfered with.” (658)
C.  Religious Defenses: none

D. Concurring/Dissenting Opinions:

· Fagg, Circuit Judge, dissenting, joined by Loken, Hansen, and Murphy, Circuit Judges.
· Dissent believes that the majority “ignores a major defect in proof on Brown’s free exercise claim and takes over the district court’s fact-finding function on Brown’s statutory claim of religious discrimination.” (659-660)
· Dissent would remand Brown’s statutory religious discrimination claim, but would otherwise affirm the district ct.
E.  Subsequent History:  

· Order denies suggestion for rehearing en banc.
F.  Key Issues Raised:  3, 6
Bushouse v. Local Union 2209, 164 F.Supp2d 1066 (N.D.Ind. 2001) (Employment)

A.  Overview: Union member sued union under Title VII claiming religious discrimination and the parties cross-moved moved for summary judgment, the US District Court for the Northern District of Indiana granted summary judgment in favor of the union, holding that Title VII allowed the union to look into the sincerity and religious nature of the union member’s alleged religious beliefs in order to determine any Title VII requirement for religious accommodations, William Lee, Chief judge; majority. 

B.  Affirmative Religious Claims: 

1.  Failure to Accommodate; (Title VII); Union member no longer wants to be a part of the union and seeks exemption from regular dues under the “Charity Option,” wherein a person holding sincere religious beliefs that prohibit him from being a member of the union or from paying union fees can pay dues to a charity rather than to the union, but is turned down when the union requires “independent corroboration” of union member’s sincere religious views and union member is unable to adequately satisfy the requirement; court finds that it is appropriate for the union to inquire into the union member’s sincerity of beliefs in deciding whether to grant the religious accommodations exemption. 

a. Prima Facie case for religious discrimination under Title VII: union member must show that “(1) he holds a sincere religious belief that conflicts with a union requirement; (2) he informed the union of the conflict; and (3) adverse action was taken for failing to comply with the conflicting requirement, in this case, the failure of the union to make a religious accommodation.” If union member establishes prima facie case, burden shifts to union to show reasonable efforts to accommodate, or undue hardship.
b. Application of prima facie case: issue in this case is the first prong of the prima facie case. Did union member show that he had sincere religious beliefs at the time he requested accommodations? 

c. Two Supreme Court cases help shed light on whether it is proper for the union to make independent inquiry into sincerity of beliefs of union member:

a. US v. Seeger, 380 U.S. 163: “Court examines how far into sincerity of religious beliefs the government and court can look when granting conscientious objector status.” The Court said: “The validity of what [a registrant] believes cannot be questioned. Some theologians, and indeed some examiners, might be tempted to question the existence of the registrant's 'Supreme Being' or the truth of his concepts. But these are inquiries foreclosed to Government. They may not be put to the proof of their religious doctrines or beliefs. Religious experiences which are as real as life to some may be incomprehensible to others.' Local boards and courts in this sense are not free to reject beliefs because they consider them 'incomprehensible.' Their task is to decide whether the beliefs professed by a registrant are sincerely held and whether they are, in his own scheme of things, religious.”
b. Wisconsin v. Yoder, 406 U.S. 205: Court examined once again the issue of the scope of inquiry into sincerity of religious beliefs when religious parents are convicted for refusing to send their children to school in violation of a mandatory school attendance law. The Court said that religious claims need to be treated “delicately”, but said that some inquiry is permissible: “To have the protection of the Religion Clauses, the claims must be rooted in religious belief. Although a determination of what is a 'religious' belief or practice entitled to constitutional protection may present a most delicate question, the very concept of ordered liberty precludes allowing every person to make his own standards on matters of conduct in which society as a whole has important interests. Thus, if the Amish asserted their claims because of their subjective evaluation and rejection of the contemporary secular values accepted by the majority, much as Thoreau rejected the social values of his time and isolated himself at Walden Pond, their claims would not rest on a religious basis.”
d. Courts are generally hesitant to inquire into an individual’s religious beliefs and consistently hold that belonging to an established or organized religious is not required to make a Title VII religious discrimination claim. 

e. Under Title VII, belief must be “religiously motivated” and “sincere”

· Interpretation of statute: words of statute “all aspects of religious observance and practice” are clear and leave “little room for a limited interpretation.” 

a. Consequence of limiting the statute to mean “those practices which are mandated or prohibited by a tenet of the religion”: this would mean courts would have to delve too deeply into what the tenets are of a particular religion—too much entanglement between church and state, not the court’s job. 

· Redmond v. GAF Corporation, 574 F.2d 897 (7th Cir.): religious accommodations test—“(1) is the 'belief' for which protection is sought 'religious' in person's own scheme of things, and (2) is it "sincerely held."

· The lesson learned from Redmond, Seeger, and Yoder: government should be VERY careful before trying to determine the sincerity of a person’s beliefs (court labels sincerity inquiry “truth test”). However, some situations, such as in Seeger, show that it is appropriate to look into the sincerity of a person’s beliefs before granting accommodations to everyone who requests them. 

· Union’s accommodations requirement under Title VII: only has to accommodate union members who have true and sincere religious beliefs that specifically conflict with a union requirement. 

1. If union didn’t inquire into a member’s sincerity at all, then every member could seek accommodations whether they had any religious beliefs or not. 

2. This is why there is the requirement for independent corroboration so as to eliminate people simply using “self serving statements” to prove religious beliefs. 

3. Union member in this case wants automatic accommodations—this would eliminate the main requirement under Title VII: the burden falls on the employee/ union member to prove sincerity of religious beliefs. Member did not offer ANY evidence of sincerity of beliefs until union asked for independent corroboration. 

k. Union did not violate Title VII by making inquiry into the member’s claim of religious beliefs, but INQUIRY IS LIMITED: Union does NOT have an absolute right to determine what is or is not a valid religious belief or practice. The union “was only permitted to satisfy itself that the member is ‘sincere’ and that the belief is ‘religious’ under the broad definition of that terms as provided in Title VII and no more.”

l. Union’s requirement of “independent corroboration”: perfectly acceptable because all it requires is a statement from a third person attesting to the fact that the union member holds sincere religious beliefs.

m. Union member claims union denied his first attempts at independent corroboration because the statements were not from religious people: court says that only reason union denied those offers of corroboration was because the statements did not certify anything because the third parties did not have any personal knowledge of member’s religious beliefs. 

n. Union member claims that union accepted statement from pastor because he is a religious person in an organized religion: court says union accepted this statement because it showed personal knowledge of member’s religious beliefs. 
C.  Religious Defenses: None
D. Concurring/Dissenting Opinions: None

E.  Subsequent History:  None

F.  Key Issues Raised:  3 & 6

Cummins v. Parker Seal Company, 516 F. 2d 544 (6th Cir. 1975) (Employment)

A.  Overview

1. Majority Opinion by Judge Phillips, overturning district court’s grant of summary judgment to defendants (finding that defendant would suffer undue hardship and had made reasonable accommodation).  

B. Affirmative Religious Claims

1. Accommodations Claim (Title VII): Claim that employer failed to reasonably accommodate request by employee (Member of World Wide Church of God) to be excused form working on Sabbath and holy days. Remanded for new trial.

a. (Important Fact) Employer had accommodated employee for over a year and then revoked accommodation without any clear change in circumstances (no budget cuts/etc). 

b. (Law): Employer must make reasonable accommodation for employee’s religious belief, unless this causes undue hardship. 

c. (Fact and Law): No evidence of undue hardship.

1. Employee was accommodated for over a year and then accommodation was revoked without any significant change in circumstances. 

2. “Objections and complaints of fellow employees, in and of themselves, do not constitute undue hardship.” 

i. But, they could reach an “acute” level where morale problems do constitute undue hardship. Just not the “mild and infrequent” complaints here. 
C. Dissenting Opinion (Celebrezze) (Not directly relevant) 

1. Establishment Clause
a. Title VII violates establishment clause by giving religious persons preferential treatment over non-religious persons. 

b. Establishment clause demands neutrality and equal treatment, not gov’t interference in favor of religion.

1. Note: Majority responds to this claim by citing Griggs. Since this is a settled area of law I did not include it. 

c. Fails Lemon test because Title VII’s accommodation requirement [1] advances religion without [2] legitimate secular purpose. 

2. Accommodations Claim (Title VII) (Note: this is still part of dissent’s establishment clause objection, but could be read as a repudiation of majority’s interpretation of law)
a. “Exemption from uniform work rules for religious reasons has been recognized as an unfair and undue preference under collective bargaining agreements.”

D. Subsequent History: Overruled by US Supreme Court: Parker Seal Co. v. Cummins, 429 U.S. 65 (1976).

E. Key Issues: 3, 2 to some extent (court notes that there was a built in accommodation for Sundays)
EEOC v. Alamo Rent-A-Car, LLC, 432 F. Supp 2d 1006 (D. Ariz. 2006) (Employment)

A. Overview

· Judge Silver granted EEOC’s (on behalf of claimant) motion for partial summary judgment as to liability
B. Affirmative Religious Claims

· Failure to Accommodate (Title VII); EEOC brought claim on behalf of Muslim woman who claimed Alamo discriminated on the basis of religion be not accommodating her need to wear head covering during Ramadan for religious purposes, and terminating her because she continued to do so; partial summary judgment for EEOC.
· 9th Circuit’s 2-step analysis for reas. accomm. cases
· Step 1:  P.F. case  
· 1)  Bona fide religious belief conflicting with an employment duty
· Religious belief and its sincerity: Defendant argues no conflict because wearing head covering was “personal practice”, not religiously mandated; she had not worn it at all times previously and had complied with employer’s request to remove it the previous year indicating belief not sincerely held; also argued that she did not ask to or begin wearing it until 15 days into Ramadan holiday, and therefore belief not sincerely held.
· Ct. said that it cannot question the verity of employee’s belief; the fact that she continued to wear it after being disciplined and threatened with termination demonstrates “utmost religious significance”
· Ct. also said compliance in past with uniform requirements and requests to remove head covering are irrelevant to the present action; the current asserted conflict is what matters, not her failure to complain in the past.
· Ct. said nothing in record supported Alamo’s assertion that employee did not wear head covering during entire Ramadan period; plus internal memo of Alamo says “Ms. Nur insisted on having her head covered…during Ramadan until after Ramadan was over.”  Alamo’s assertion in this respect was just speculation and did not create a factual dispute
· 2) informed employer—not at issue
· 3) Employer threatened her or subjected her to discriminatory treatment, including discharge—not at issue.
· Step 2: Burden Shifts to employer to show either
· 1)  good faith effort to accommodate:
· Requires, at a minimum, that the employer negotiate with employee to try to agree on accommodation
· Alamo said it offered to plaintiff that she wear the head covering in the back of the office, but not at front counter where she would be dealing with customers; also claimed she agreed to this accommodation(disputed by employee, which would raise issue of material fact).
· Ct. said offer “failed to accommodate [employee’s] religious conflict” and was, therefore not reasonable because she was required to serve clients and would have been required to remove head covering while serving clients.
· Depositions of Alamo’s supervisors demonstrated that she did not accept accommodation.
· 2)  undue hardship
· Open floodgates:  Alamo argues that allowing accommodation would induce other employees to want to deviate from uniform policy, thereby affecting the efficiency of operations and resulting in costs to the company
· But no assertion that allowing head covering would negatively impact customer expectations regarding level of service or quality of product
· Ct. said that was mere speculation that other employees would want accommodations and noted the 9th circuit has “echoed” the 6th Circuit’s skepticism about “hypothetical hardships.”  No accommodation could overcome undue hardship test under this reasoning.  “[U]ndue hardship cannot be proved by assumptions nor by opinions based in hypothetical facts.”
C. Religious Defenses: none

D. Concurring/Dissenting Opinions: none

E.  Subsequent History:  none

F.  Key Issues Raised: #3, 6
EEOC v. Hacienda Hotel, 881 F.2d 1504 (9th Cir. 1989)

F. Overview

1. Court affirmed the decision of the U.S. Dist. Ct. for the Central District of California that defendant failed to accommodate employees’ religious beliefs and retaliated against employees for opposing the defendant’s discriminatory practices.  Unanimous panel opinion by Judge Hall (with Wiggins and Thompson).

G. Affirmative Religious Claims

1. Failure to Accommodate (Title VII); EEOC alleged defendant failed to accommodate employee’s observance of Sabbath; Judgment for EEOC
a. Prima Facie case:  Plaintiff must prove that 1) she had bona fide religious belief; 2) she informed her employer of her religious views and that they were in conflict with  responsibilities as an employee; 3)she was threatened with of subjected to discriminatory treatment such a discharge, for her inability  to fulfill the disputed job duty
1. Dist. Ct. found and Supervisor admitted that one employee informed her of need to be scheduled off on her Sabbath
2. Dist. Ct. also found that employer refused to adjust the schedule to allow employees to observe their Sabbaths and were later terminated for not working on their Sabbath
b. Burden shift to employer to show good faith effort to accommodate or that accommodation would work “undue hardship”
1. Dist. Ct. found that defendants made no effort to accommodate the employee’s religious needs and supervisor admitted to not asking any other employee to work in place of Sabbath observing employees.  Record further reflects that there was at least one other employee willing to cover shifts of the Sabbath Observers
2. Defendant argued undue hardship because there was seniority system in union contract to govern scheduling difficulties, citing TWA v. Hardison
i. Court said defendant misapplying TWA because that case said at a minimum, the employer must attempt to negotiate with employees about best way to accommodate.  Here, the defendants made no attempt whatsoever to accommodate
ii. Court said defendant was using TWA as a shield against its statutory obligation under Title VII, and that TWA specifically said that neither a CBA nor a seniority system can be used to violate Title VII
c. Because the court was reviewing the factual findings of the lower court that defendant failed to accommodate employee’s religious beliefs were not shown to be clearly erroneous, it affirmed the trial court’s findings
2. Retaliation (Title VII); defendant terminated in retaliation for employee resisting employer’s failure to accommodate religious practices; judgment for EEOC

a. Prima Facie Case: 1) employee must show that she is engaging in a protected activity; 2)adverse employment action; 3)causal link b/w protected activity and adverse employment action

1. 3)  Causal link--w/termination, employee must show by prep. of evidence that protected activity was one reason for firing and but for protected activity, no termination would occur

i. employee complained to supervisor’s superior about not being scheduled off on Sabbaths, and when supervisor found out about complaint, she informed employee that she would never get Sundays off and w/in a month employee received 3 written warnings and was fired

i. Employer testified at trial that employee was fired for poor work performance but was found to be not a credible witness

2.    Trial court finding NOT clearly erroneous, so judgment   affirmed 

H. Religious Defenses---none
I. Concurring/Dissenting Opinions—none
J. Subsequent History--none
K. Key Issues Raised:  #3; #6

EEOC v. Kamehameha Schools, 1991 U.S. Dist. Lexis 18992 (Employment)

A.  Overview: Judge Alan Kay granted Defendant’s motion for summary judgment.

B.  Affirmative Religious Claims: 
1.  Disparate Treatment (Title VII):  Claim that Plaintiff was discriminated against on the basis of her religion when responded to an advertisement for a teaching position at KSBE.

C.  Religious Defenses:
1. Statutory (Title VII: BFOQ): Provision allows defendant as a religious organization to discriminate on the basis of religion.  

a.  “Protestant-only” hiring policy is exempt from Title VII

· Bona Fide Occupational Qualification

· Religious Exempt Organization

· Exempt Based on Curriculum Directed Toward Propagation of Religion 


b. Qualification relates to ‘essence’ or to the ‘central mission of the employer’s business’

· Pime Test: use to determine whether BFOQ was “significant to the educational tradition and character of the institution” Clear that protestant presence is key to educational tradition and normal operation of KSBE

· Curriculum directed toward propagation of Protestantism

· Mandatory Religious education

· Students must pass religious classes to graduate

· Protestantism is significant to educational experience

· Religious requirement fulfills school’s purpose and founder’s intent to provide education with Protestant perspective

· BFOQ involves religion and does not follow Judge Posner’s concurrence in Pime that stated the BFOQ in that case did not involve religion

b. Discrimination is ‘reasonably necessary’ to the ‘normal operation’ of the ‘particular’ business. Protestant presence is important to the successful operation of the school.

2. Statutory (Title VII: Religious Exempt Organization): KSBE is a ‘religious educational institution’ within the meaning of §702 of the Civil Rights Act and is Exempt from Title VII



a. Institution with very close ties to organized religions

· “Protestant Christian atmosphere which pervades every aspect of campus life, to encourage worship, to engender an understanding and appreciation of the heritage afforded by Christiantiy…”

b. Balancing Test: balance religious characteristics against secular characteristics to determine nature of organization.  KBSE’s purpose and character are primarily religious.

· Religious orientation of school is similar to many other church schools

· Most church related schools are chartered under general corporation statutes as nonprofit institutions with purpose of education

· Federal funds do not mean organization is not religious, many religious organizations receive state and federal funding

· Irrelevant that “Protestant-only” requirement is not a tenet of the religion, looking at KSBE, not the Protestant religion

· Trustees all protestant

· KSBE owns, supports, controls Bishop Memorial Church and Chapel

· Daily contact with Protestantism: Religious programs, religious extra-curricular, religious prayer, Church attendance

3. Statutory (Title VII: Exempt Based on Curriculum Directed Toward Propagation of Religion): Clear that protestant religion is an integral part of the student’s daily life at KSBE and direct toward the propagation of Protestant Christianity



a. Curriculum of School propagates a particular exemption

· “Integral Part” Test: religion must be ‘integral part’ of life at school and therefore propagates particular religion

· Mandatory chapel attendance for all students

· Taught by Christian education teachers or ordained Protestant ministers

· Daily prayers

· Religiously-oriented materials in school publications

· Bishop’s Will: her interest “in the exposition of the Protestant religion…”

· KSBE’s failure to monitor whether teachers have integrated Protestantism in work and lives is irrelevant to the determination as to whether the schools propagate religion

· KSBE’s lack of effort to convert non-Protestants does not show a lack of propagation of Protestantism: KSBE offers exposure to spread Protestant religion and nurtures and develops religious beliefs of Protestant students
· 
E.  Subsequent History:  Reversed by, Remanded by EEOC v. Kamehameha Sch./Bishop Estate, 990 F.2d 458, 1993 U.S. App. LEXIS 6531, 1993 U.S. App. LEXIS 10475, 93 Cal. Daily Op. Service 2360, 93 D.A.R. 4034, 61 Empl. Prac. Dec. (CCH) P42164, 61 Fair Empl. Prac. Cas. (BNA) 621, 62 Fair Empl. Prac. Cas. (BNA) 258 (9th Cir. Haw. 1993), Write of Certiorari denied Kamehameha Sch./Bishop Estate v. EEOC, 510 U.S. 963, 114 S. Ct. 439, 126 L. Ed. 2d 372, 1993 U.S. LEXIS 6983, 62 U.S.L.W. 3334, 63 Empl. Prac. Dec. (CCH) P42670, 63 Fair Empl. Prac. Cas. (BNA) 448 (1993), Vacated by, Partial summary judgment granted by EEOC v. Kamehamea Sch./Bishop Estate, 848 F. Supp. 899, 1993 U.S. Dist. LEXIS 19715, 65 Empl. Prac. Dec. (CCH) P43226, 64 Fair Empl. Prac. Cas. (BNA) 960 (D. Haw. 1993)
F.  Key Issues Raised: #2, #5, #6
EEOC v. Pacific Press Publishing, 676 F.2d 1272 (9th Cir. 1982)(Employment)

A. Overview

· In a unanimous opinion by Judge Trask, the Court affirmed the district court’s order finding illegal disparate treatment and unlawful retaliation in an employee’s Title VII sex discrimination suit.
B. Affirmative Claims

1.  Disparate treatment on the basis of sex (Title VII):  Claim that women were paid less than men.

2.  Retaliation on the basis of sex (Title VII):  Terminated in retaliation for participating in proceedings regarding discriminatory treatment of another female employee.

C. Religious Defenses

1.  Statutory (Section 702 exclusion); Pacific Press (“PP”) claims that Congress expressly and implicitly excluded religious organizations from discrimination based on all protected characteristics, not just discrimination in favor of co-religionists; judgment for EEOC.

· PP owned and operated by 7th Day Adventist Church and publishes exclusively religious-oriented materials.

· PP not expressly excluded

· Legislative History rejects PP’s argument:  “Title VII provides only a limited exemption enabling Press to discriminate in favor of co-religionists.”  Religious employers not immune from liability for discrimination based on the other protected characteristics
· Original Version:  Civil Rights Act of 1964 contained “broad exemption entirely excluding religious employers” from liability.
· Substitute bill proposed more limited exemption allowing religious employers to discriminate on basis of religion with respect to the religious activities of the employer;    Senate refuse to revert back to the original broad exemption proposed by 2 Senators in a later substitute bill
· House accepted the first substitute bill w/out amendment
· 1972  Amendments:  2 senators proposed amendment completely removing religious employers from EEOC jurisdiction; rejected
· Senate accepted amendment that slightly broadened exclusion to allow discrimination on the basis of religion in all activities, not just the employer’s religious activities
· PP argues that, under this amendment, it is exempted from discrimination on non-religious grounds as well
· Congress rejected this interpretation repeatedly:  Leg. history suggests “[religious] organizations remain subject to the provisions of Title VII with regard to race, color, sex, or national [and] national origin”
· PP not implicitly excluded:  “Every court that has considered Title VII’s applicability to religious employers has concluded that Congress intended to prohibit [them] from discriminating…on the basis of race, sex, or national origin.”
· Ct. adopts 5th Circuit’s framework of analysis:  EEOC v. Miss. College (5th Cir. 1980)—“pervasively sectarian” college not exempted from statute in its employment relationship with its faculty
· PP argues because plaintiff had discretionary and administrative duties, application of Title VII would violate First Amendment, and Congress therefore intended it to be exempted; relying on McClure church-minister exception
· Ct. says employee in this case is NOT a minister, and even though had significant duties “connected” to religious activities, her duties did not include matters that “go to the heart of the church’s function in the manner of a minister of seminary teacher.”  Employee’s duties in this case more similar to support staff, which 5th Cir. held does not entitle employer to immunity
2.  Constitutional (First Amendment); PP argues application of the provisions of Title VII to the employment relationship with its employees would violate its free exercise rights and be a violation of the Establishment Clause due to “excessive entanglement.”; judgment for EEOC

· No Free Exercise clause violation

· 3 Factor Test adopted by 5th Cir. in EEOC v. Miss. College:

· 1)  Magnitude of statute’s impact upon exercise of religious belief
· Disp. Treatment Claim:  Ct says no significant impact on exercise of relig. beliefs because 7th Day Adventists do not claim beliefs discriminate on basis of sex; no conflict b/w Title VII and relig. beliefs. 
· Retaliation Claim:  There is substantial impact on religious beliefs here because the employee was punished based on religious doctrine.
· 2)  Existence of compelling state interest justifying burden
· Disp. Treatment Claim:  State interest in prohibiting discrimination high and impact on exercise of religious beliefs low
· Retaliation Claim:  Congress goal to end discrimination is of “highest priority.” EEOC enforcement actions not only allow individuals to redress their own injury, but also furthers priorities of Congress to eliminate discrimination
· U.S. v. Lee—Supreme Court held, although requiring Amish to pay into the Social Security system burdened their exercise of religious beliefs, “the state may justify a limitation on religious freedom [if]…it is essential to accomplish overriding governmental interest.”
· 3)  Extent to which recognition of exemption would impede statute’s objectives
· No Establishment clause violation

· 3 factor test

· 1)  Whether statute has secular purpose
· 2)  Whether primary effect of statute advances of inhibits religion
· 3)  Whether statute fosters excessive govt entanglement— crucial issue here;  Ct. again uses 5th Cir. case, EEOC v. Southwestern Baptist Theological Seminary, as comparison
· Character and purpose of institution
· PP is less sectarian than a seminary; administrative and support staff employment is not immune from EEOC requirements
· Nature of intrusion
· Unlike NLRB v. Catholic Bishop, there will be no continuous supervision of PP’s employment or religious activities
· Resulting relationship b/w govt and religious institution 
· EEOC relationship “threatens no more entanglement than other statutes which regulate employee compensation at religious institutions.”  Relationship is limited in scope and effect.
D. Concurring/Dissenting Opinions:  none

E.  Subsequent History: none

F.  Key Issues Raised: #5

EEOC v. Presbyterian Ministries, 788 F. Supp. 1154 (W.D. Wash. 1992) (Employment)

A. Overview

· Judge McGovern granted defendant employer’s motion for summary judgment

B. Affirmative Religious Claims

1.  Failure to Accommodate (Title VII):  Plaintiff claimed employer, (“PMI”) failed to accommodate her by allowing her to wear religiously required Muslim headdress; summary judgment for employer granted.

· Plaintiff, receptionist at religiously affiliated retirement home, prohibited from wearing Muslim headdress; supervisor explained that wearing such a headdress was inappropriate and contrary to department dress code; she informed employer of religious reasons for wearing headdress and continued to wear it; she was repeatedly asked to remove it or leave; plaintiff finally resigned

· Employer argued it is exempt from requirements of Title VII under Section 702; Court agreed(see below)

· No analysis of prima facie case for reas. accomm., but Court addresses undue hardship.

· Compromise Christian setting of Retirement home:  P argues that is only conceivable or hypothetical that an accommodation allowing her to wear the Muslim headdress would provoke residents and send un-Christian message
· More than de minimus hardship: Christian symbols and religious message, and overall religious symbology go to the heart of defendant’s message; contradicting the pervasive Christian message by allowing Muslim headdress would be more than “de minimus.”
C. Religious Defenses

1.  Statutory Exemption (Title VII, Section 702); PMI argued its religiously affiliated retirement home fit within exemption to Title VII; judgment for defendant

 Personnel Manual:  “It is our purpose to provide Christian caring environment for our residents in a gracious home atmosphere so that their later years may be enjoyed in comfort and quality”; employees shall acknowledge Christian purposes of home and abide by them.

· Amended after plaintiff’s departure:  employees can’t wear clothing that signify belief other than Christianity; member of Christian church and cannot espouse different beliefs during work

· Plaintiff argued because PMI did not exclusively employ Christians when she was hired, may not claim exemption; she was not asked about her religion when hired.

· Ct. said irrelevant; the Christian nature of the home obvious from personnel manual, and employees were required to acknowledge and support Christian purposes.

· Plaintiff argued receptionist position is secular in nature, so exception should not apply.

· 702 exclusion not limited to sectarian or ecclesiastical positions; home had a pervading theme of Christian mission, and PMI has right to carry out that mission in a manner it sees fit

· Establishment Clause:  Ct. said not excluding the retirement home would raise serious entanglement concerns because of the character and purpose of the home, the nature of the intrusion that would arise if employees were allowed to display any religious symbols they wish(contradicting the Christian purposes of the nature of the home), and the resulting relationship where government would dictate that the home must suffer that intrusion

· 702 exemption is in the statute to avoid such intrusions and Establishment clause concerns

D. Concurring/Dissenting Opinions:  none

E.  Subsequent History: none

F.  Key Issues Raised:  #3, #5, #6
EEOC v. R.R. Donnelley & Sons, Inc., 792 F.Supp 56 (S.D.Ind. 1992) (Employment)

A.  Overview: Employee filed a claim with the Equal Employment Opportunity Commission (E.E.O.C) that employer had a discriminatory pay scale policy since employee, for religious accommodations purposes, was exempt from overtime work from sundown Friday through sundown Saturday but was only paid time and one-half for Sunday work when other employees received time and one-half pay for Saturday work and double pay for Sunday work. The EEOC subsequently filed a Title VII claim on employee’s behalf alleging religious discrimination. The US District Court for the Southern District of Indiana granted summary judgment in favor of the employer and dismissed EEOC’s religious discrimination claim, Judge Sarah Evans Barker; majority.

B.  Affirmative Religious Claims:

1.  Treatment;  (Title VII); Employer adopts religious accommodations policy so that employee, a member of the Worldwide Church of God, could be excused from work from Friday sundown to Saturday sundown and then receive time and one-half pay for work on Sunday. Employee files a religious discrimination charge with the EEOC over six years after the policy was instated claiming that the pay scale was discrimination based on religion; the court finds that the claim is barred by statute of limitations and grants summary judgment for the employer.  
C.  Religious Defenses: 

1.  Statutory Defense (Title VII):  Employer claims entitlement to summary judgment because employee’s religious discrimination claim is time barred; court agrees and concludes that the statute of limitations had run by the time claim was filed. 

a. “Continuing Violation”: case is time barred by 300-day statute of limitations because violation is not continuing

i. When the statute of limitations begins to run: Generally a statute of limitations begins to run “on the date the injured party knew or should have known of the actionable discriminatory act.” 

ii. Where a violation is part of an ongoing “practice or system,” and not a precise moment in time, the violation is a “continuing violation” and therefore an ordinary statue of limitations does not apply. Employee, in response to employer’s motion for summary judgment on time barred claim, argues that the pay scale policy is a continuing violation. Court disagrees. 

iii. Test for a continuing violation: “whether the aggrieved employee suffers "the present consequence of a one-time violation [or] the continuation of [a] violation into the present.” Courts, in applying this test, generally focus on "what event, in fairness and logic, should have alerted the average lay person to act to protect his rights, or when he should have perceived that discrimination was occurring." Court notes that sometimes “equitable considerations” would make the running of an ordinary statute of limitations unfair and that the filing periods not begin to run until “facts supportive of a civil rights action are or should be apparent to a reasonably prudent person similarly situated.” 

iv. Not a continuing violations case: alleged violation occurred December 16, 1982 when religious accommodations was originally offered to employee. Employee should have realized at this time, when he was made aware of the new pay scale policy, that the discrimination was occurring and he was unhappy with the proposed religious accommodations and he needed to complain at that time to protect his rights. 

v. Adoption of accommodations policy triggered statute of limitations: employee cannot wait almost seven years to challenge the policy. Court stresses that a statute of limitations starts to run at the time of the discriminatory act or acts, not “at the time at which the consequences of the acts become most painful.”

vi. Equity does not allow employee to ignore statute of limitations: Had employee filed his claim within 300 days of December 14, 1982, the court would have examine his claim under the reasonable accommodations/ undue hardship analysis. Equity cannot allow a plaintiff to wait such a long period of time before initiating legal action. 
D. Concurring/Dissenting Opinions: None

E.  Subsequent History:  None

F.  Key Issues Raised:  3

EEOC v. Univ. of Chi. Hosps., 276 F.3d 326 (7th Cir. 2002) (Employment)
A. Overview: Appeal from a grant of summary judgment for the defendant. Reversed and remanded. (Majority; Williams, J.)

B. Affirmative Religious Claims 

1. Disparate Treatment (Title VII): P-Employee Leyva, an Evangelical Baptist, claims she was constructively discharged from her job by her Roman Catholic, Supervisior-Decision Maker, JoAnn Shaw, on the basis of religious discrimination. Reversed and Remanded.


a) “Hostile-work-environment-plus category rubric” Analysis:  Constructive Discharge



i) To survive SJ on a constructive discharge claim, the plaintiff must show:




(1) The plaintiff was constructively discharged;




(2) The constructive discharge was religiously motivated.

ii) “Constructive discharge, like actual discharge, is a materially adverse employment action” To demonstrate constructive discharge, the plaintiff has two alternative theories available.

(1) Workplace had become unbearable: “The plaintiff must show that she was forced to resign because her working conditions, from the standpoint of the reasonable employee, had become unbearable.”

(2) Threats of Imminent Termination: “When an employer acts in a manner so as to have communicated to a reasonable employee that she will be terminated, and the plaintiff employee resigns, the employer's conduct may amount to constructive discharge.”

iii) Application of constructive discharge analysis: The plaintiff’s claim was successful on both theories.

· Employee’s belongings were packed and office was being used for storage. (Imminent Termination or IT)

· Decision-maker removed two immediate supervisors of P-employee for failure to discharge P. (IT)

· One immediate supervisor told P he was being fired for failure to discharge her, and that the decision-maker had intent and plans to discharge P. (IT) 

· Arrival of decision-maker saw significant change in evaluations of P’s work performance. (Unbearable)

· Repeated accusations of failure to follow directives. (Unbearable)

· General environment in which desc.-maker was hostile to P on the basis of P’s religion. (Unbearable)

· Hostilities came to head when the P while on vacation was unable to locate test scores and was told by desc.-maker that it was the “last straw”, that “the handwriting was on the wall”, and that the “axe was about to fall.” (Unbearable)

iv) D’s refutation of P’s constructive discharge claim

· The D argued the packed-up office could not have contributed to P’s reasons for quitting, because it occurred after she prepared her resignation letter, and that "nothing that happened to P-Leyva even remotely suggested an imminent discharge; 

· The EEOC’s claim relies on inadmissible hearsay;

· Wording in resignation letter citing her refusal to continue to obey decision-maker by refusing to continue hiring “church people” counteracts P’s constructive discharge claim.

v) Evaluation of rebuttal by Defendant in light of the evidence presented.

· The court rejects Hosps.’ claim that the packed-up office did not suggest IT. “her decision to submit that letter could have surely been based on seeing her belongings packed up and her office being used for storage--a sight that signaled to Leyva that her superiors were set to do what they had intimated and attempted to do earlier.”

· The court states the inadmissible hearsay is permissible to go towards the P’s state of mind.

· The court, in a footnote, leaves open the relevance and weight given to the wording of the letter to a jury.

vi) Religious motivation

· It is not necessary that the incidents that surround the constructive discharge themselves constitute actionable religious discrimination; instead the court’s focus is whether those incidents, and other supporting evidence, could support the reasonable inference that the alleged constructive discharge was based on religious discrimination.

vii) Evidence, which could support a reasonable inference of discriminatory motivation: The court finds the EEOC has met it’s burden of creating a reasonable inference.

· Former supervisor- Borkowicz testified that Shaw had called Leyva a "religious fanatic" and had problems with her "religious beliefs and bringing religion into the workplace." 

· Borkowicz testified that Shaw repeatedly stated that she wanted Leyva fired, which he believed was because of Leyva's religion, attempted to have him fire Leyva, and fired him when he refused. 

· “These statements and actions occurred within two months of Leyva's constructive discharge. Adding this to the other alleged conduct (e.g., the calendar and clock removal, the changes in job evaluation, the repeated accusations of hiring at churches, etc.), the evidence is sufficient to defeat summary judgment.”

C.  Religious Defenses: None
D. Concurring/Dissenting Opinions: None
E. Subsequent History: None
F. Key Issues Raised: None

EEOC v. University of Detroit, 904 F. 2d 331 (6th Cir. 1990) (Employment)

A. Overview
1. Majority Opinion by Judge Norris, overturning district court’s grant of summary judgment to defendant on accommodations claim. 
B. Affirmative Religious Claims 
1. Accommodations Claim (Title VII): claim that employer failed to accommodate employee whose religious views conflicted with union’s position on abortion. Remanded to district court for a determination of whether P’s “entire religious belief may be reasonably accommodated short of undue hardship”. 
a. (Law): Employer must make reasonable accommodation for employee’s religious belief, unless this causes undue hardship. 

1. Supreme Court’s holding that Title VII does not mandate any particular accommodation does not excuse employer from finding a reasonable obligation if one exists. (If, for example, the employee’s proposed accommodation is the only reasonable one, then employer is obligated to accept it). 

b. (Law): Fact that P does not have a per-se religious objection to unions does not defeat his claim. 

c. (Law and Fact): Union’s proposed accommodation was inadequate and it failed to demonstrate undue hardship.

1. Union’s proposal to reduce P’s dues in a proportion equal to its expenditures on pro-choice activities was not reasonable. (Court implicitly accepts P’s claim that any amount of money given to pro-choice union compromises his beliefs because a portion of any contribution will effectively be used for pro-choice activism.)

i. Proposed accommodation satisfied P’s religious “contribution” objection, but did not accommodate his “association” objection.

ii. Union was required to make “some effort to accommodate” P’s religious objection to associating with pro-choice political entity, not just his objection to funding pro-choice material. 

d. Proposed Accommodation (accepted as reasonable by court, but not actually offered by union):
1. “One reasonable accommodation may be for [P] to pay all of the agency fee including the amount normally forwarded to [parent union engaging in pro-choice activity], to the local union to be used solely for local collective bargaining purposes.”

C. Key Issues: 3,  to some extent 1 and 6 (Some issues relating to the fact that P’s belief system did not forbid membership in unions, but rather, simply opposed abortion). 

Endres v. Ind. State Police, 349 F.3d 922 (7th Cir. 2003) (Employment)

A. Overview: Plaintiff, a Baptist, claimed a failure to accommodate theory under § 1983 and under Title VII against Defendant-Indiana State Police. The District Court denied Defendant’s motion to dismiss and held that litigation would proceed in federal court. The employer appealed, and this opinion comes from a petition of rehearing by panel, and petition of rehearing en banc. Decision of the district court is and remanded with instructions to enter order for Defendants. Rehearing by panel and en banc Denied. (Majority; Easterbrook, J., en banc)

B. Affirmative Religious Claims: 

1. Failure to Accommodate (TITLE VII): Plaintiff-state police officer, filed a claim against the Defendant-State Police for failure to accommodate Plaintiff’s Baptist religious beliefs, which Plaintiff argued prohibited him from working an assignment at a casino, because such work amounted to condoning and facilitating gambling, which was against Plaintiff’s religious beliefs. The 7th Circuit panel found accommodation would cause “undue hardship.” Affirmed.

(a) Accommodation analysis: The court makes no finding on whether Endres is able to establish a prima facie case of religious discrimination, but rather, finds that an accommodation of Endres’ position would create an “undue hardship.”

(i) The Court characterized the Plaintiff’s claim as stating that § 701(j) gives law-enforcement personnel a right to choose which laws they will enforce, and whom they will protect from crime.

(ii) The court rejects this argument on the grounds that “juggling” assignments to make each compatible with the varying religious beliefs of a police force would be daunting to managers and difficult for other officers who would be called on to fill in for the objectors. 

(iii) The court also briefly discussed the difference between “reasonable accommodation”, the standard in Title VII disability accommodation cases, and “undue hardship” standard in Title VII employment cases. The court said this point was especially pertinent on the facts because the assignment was particularly unpopular, and excusing officers from “the risk” of unpopular assignments would create substantial costs for fellow officers who must step in, as well as the police force as an entity.

2. § 1983 Claim: The court precluded the plaintiff’s 1983 claims because the State Police did not qualify as person under § 1983, and that even if the panel allowed the Plaintiff to amend the claim, his theory of the case could only proceed under Title VII, and even then, unsuccessfully.

C. Religious Defenses: None.

Note: The Defendants tried to argue 701 (j) was Unconstitutional because it rested on Congress’ commerce clause power, and exceed that power, however, the panel found it need not address any Constitutional questions because this case cannot proceed on its facts.

D. Concurring/Dissenting Opinions: Ripple, J. with whom Rovner and Williams, Circuit Judges, joined, dissenting from the denial of rehearing en banc.

1. Accommodation Claim: The dissent disagreed with the Panel’s findings that accommodation of the Plaintiff’s claims actually created an undue hardship. 

(a) Namely, the dissent stated:

(i) The panel recharacterized the scope of the accommodation sought--  Endres simply sought not be assigned on a permanent, full-time basis to a gambling establishment; 

(ii) Endres did not seek to avoid all law enforcement activity with respect to a casino and his request did not require the ongoing "juggling” discussed in the panel decision;

(iii) nor did accommodation involve an officer choosing which law he would enforce;

(a) The dissent also argued the panel applied the wrong legal standard, because included in its holding is the implication that law enforcement agencies were exempt from the statutory requirement of reasonable accommodation because of their law enforcement mission. This, the dissent argues went against 7th Cir. precedent in  Rodriguez v. City of Chicago, 156 F.3d 771 (7th Cir. 1998), and  Ryan v. United States Department of Justice, 950 F.2d 458 (7th Cir. 1991).

E.  Subsequent History:  Cert. denied by Endres v. Ind. State Police, 541 U.S. 989 (U.S. 2004)

F.  Key Issues Raised: #3, (#2 – Maybe on Endres’ argument that police force need accommodate all religious beliefs.) 

Fiorigilio v. City of Atlantic City, 963 F.Supp. 415 (1997)

Overview:

Motion to dismiss complaint for failure to state a claim granted in part but denied as to barring subsequent retaliation action under New Jersey’s entire Controversy doctrine; neither Buford nor Colorado River abstention warranted.

Affirmative Religious Claims: 

(i) Retaliation (N.J. Law. Ag. Discri.)

●Disparate Treatment 

Brief description of claim: 

previous suit filed asserting discrimination based on failure to promote and his now bring a claim for failure to promote based on retaliation for having ran against James Whelan in the 1994 mayoral election. Defendant is arguing that second claim should be barred as a result of plaintiff’s previous suit.

Result: 

Court found that previous claim for failure to promote based on religious discrimination does not prevent future claims for retaliation.

Presentation of Argument: 

Court focuses on New Jersey’s entire controversy doctrine and the Federal Rules of Joinder. 

Court finds that plaintiff is not bared by either rule of procedure from bringing a retaliation claim.

(ii) Discrimination based on creed

● disparate treatment (N.J. Law Ag. Disri.)

Brief description of claim: 

By creed plaintiff means not his religion but the political beliefs he espoused during his campaign against Whelan for Mayor.

Result: 

Failure to state a claim upon which relief can be granted

Application of federal courts Title VII: have expressly rejected plaintiff’s argument.

Court “highly doubts” the NJ SC would accept plaintiff’s “creed” argument, and dismissed the NJLAD claim for failure to state a claim upon which relief can be granted.

Subsequent History: None

Firestine v. Parkview Health Sys., 388 F.3d 229 (7th Cir. 2004) (Employment)

A. Overview: Appeal from a grant of summary judgment for defendants. Reversed and remanded. (Majority; Williams, J.)
B. Affirmative Religious Claims:

1. Retaliatory Discharge (Title VII): P-Firestine, a Catholic, claimed that her termination was religiously motivated because of her expressed view to her supervisor, a lesbian, that she cannot condone the homosexual lifestyle as a Catholic.


a) The indirect method of establishing retaliation first requires a Pf. case by P.; P must show: 



(1) she engaged in statutorily protected activity



(2) she was performing her job according to her employer's legitimate expectations



(3) despite meeting those expectations she suffered a materially adverse action, and 

(4) she was treated worse than a similarly situated employee who did not engage in statutorily protected activity.

b) If P can make Pf case, the traditional burden shift applies. 

· “If a prima facie case is established, the burden then shifts to the defendant to provide a legitimate, non-discriminatory reason for the adverse employment action. 

· Once the defendant has provided a legitimate reason, the burden shifts back to the plaintiff to show that the proffered reason is pretextual.


c) D.C. improperly found P could not establish Pf. case. 



i) Court found there was sufficient evidence to establish a Pf. case.

· (1) P’s complaint to an independent supervisor re what she reasonably believed to be religious discriminatory animus by supervisor-Bowers satisfied the first step of the prima facie case; In order to establish protected activity, P is required to demonstrate that she complained about an act that she " 'reasonably believed in good faith . . . violated Title VII.'

· (2) The D’s characterized evaluation  of P as "objectively positive,"; according to D-Parkview; This evaluation and the aftermath are also suffeceint to raise pretextual motivations for the discharge. See, d), below. 

· (3) P’s transfer from her job constituted a materially adverse action; adverse action is one that quantitatively affect benefits or wages or that significantly reduce an employee's career prospectsThe P was removed from her job, forced to take some of her vacation time while seeking a compelled transfer, and ultimately no jobs, not adversely similar in kind from her original position were available to her.

· (3) D’s claim that P’s finding of another job prior to standard 30-day waiting period did not foreclose on the 3rd prong b/c no comparable jobs were available to P during the 30- day period.

· (4) Similarly situated employees who did not engage in protected conduct were treated more preferentially than P.

· (4) D alleges that "similarly situated" means someone else who purportedly violated D’s policy against commenting on a coworker's sexual orientation. The Court rejects on the basis that the cited policy is broader: it forbids comments on a coworker's race, color, gender, religion, national identity, age, disability, or sexual orientation Three such persons w/in the facts were never disciplined, let alone removed from their jobs after their conduct came to light. 

d) Evidence of Pretext: The court addresses the issue of prexteual motivations for P’s termination prior to examining the legitimate business reasons proffered by D. 

i) Court says there is sufficient dubiousness to require the pretext issue to go to a trier of fact. Namly: “P failed to meet its legitimate expectations only to the extent that after receiving her evaluation she commented on Bowers's sexual orientation in the course of complaining to coworker Slabaugh during an after-hours conversation about perceived discrimination.” 

e) Legit. Reasons for Termination: The court stated that D-Parkview’s proffered legitimate reasons justifying the termination were “inconsistent” and the inconsistency in turned called into question the voracity of the reasons.

· When asked via interrogatory reasons for P’s termination, D did not state that P had violated a company policy.

· Two decision makers claimed the decision to terminate was made b/c of violation of company policy.

· D tries to unsuccessfully create a 3rd decision-maker who initiated P’s transfer prior to P even allegedly violating company policy.

C.  Religious Defenses: None

D. Concurring/Dissenting Opinions: 

E.  Subsequent History:  None

F.  Key Issues Raised: Maybe #2 – b/c P’s statements to supervisor re Roman Catholic homosexuality could be construed as a religious belief, but not really argued/discussed.

Goldmeier v. Allstate, 337 F.3d 629 (6th Cir. 2003)

A. Overview

1. Allstate adopts a new policy requiring insurance offices to be open on Saturdays. Plaintiff insurance agents object and Allstate proposes alternative accomodations (hiring temp agent for Saturday, opening on Sunday instead). Plaintiffs quit working for Allstate 45 days before new policy is implemented. 

2. Majority opinion by judge Boggs, affirming summary judgment for defendants. 

B. Affirmative Religious Claims

1. Religious Discrimination (Title VII). New policy requires P Orthodox Jews to work on Saturday. 

a. Court (Law): Making a PF showing of disparate treatment requires that P establish that she was actually disciplined or discharged in some way.  (P fails to make showing)

i. P’s assert that “discharge or discipline” requirement was met by constructive discharge. P’s argue that “prospect of discipline at some future point is sufficient to create a hostile work environment.”

a.  Court (Fact and Law): constructive discharge claim “fails independently for lack of evidence.” (1) P’s quit 53 days before policy took effect, and (2) no evidence of “intolerable working conditions.” 

b. Court (Law): Conflict requirement in PF case can be made satisfied where employer requires “expenditure of a substantial benefit.” (Balancing test). 

i.  Requiring P’s to hire an employee to work for them on Saturdays required “expenditure of a substantial benefit,” satisfying conflict requirement. 

2. Statutory Construction Argument (Title VII). 1991 Amendments Eliminated the “Discharge or Discipline Requirement” 

a. Court (Law): Showing still required.

i. Post-1991 precedent in this circuit holds that showing is still required (Virts).

ii. No precedent in any other circuit supporting P’s position (all P’s language comes from reasonable accommodations cases).

iii. P’s formulation of rule would create “significant analytical difficulties.” Removing discipline requirement could punish employers who informally accommodate (turn a blind eye). 

iv. Circuit has previously rejected parallel arguments. 

C. Subsequent History: Cert. Denied, 540 U.S. 1106 (2004)

D. Key Issue: #3

Grossman v. S. Shore Pub. Sch. Dist., 507 F.3d 1097 (7th Cir. 2007) (Employment)

A. Overview: Appeal from a grant of summary judgment for defendants. Affirmed. (Majority; Posner, J.)
B. Affirmative Religious Claims:

1. Retaliatory Discharge (Title VII): P-Grossman, a Lutheran, claims her contract, granting life-time tenure was not renewed by D-school district (located in Port Wing) on the basis of hostility towards her religious beliefs. Judgment for the Defendant.


a) Again, both claims are dismissed on the same grounds. See, 2 a. et subsq., below. 

2. Disparate Treatment (Title VII): The facts could be viewed to construe discrimination to prevent P’s advancement by denying her the post-probationary contract (the second contract); However, in this opinion Judge Posner again fails to express either: (1) P’s claims or (2) the specific framework he chooses to apply to the case. Judgment for Defendant.

a) D- school district argues the issue is whether the plaintiff was discriminated against on account of her being a Christian. 

i) The court rejects this claim on the basis that: (1) The supervisors are Christians; and (2) “it is a fair guess that atheists and other non-Christians do not pull the strings at Port Wing's sole public school.”

ii) The court relies upon data relating to the population of the area and the somewhat excessive number of churches, including Lutheran churches, within 40 miles of Port Wing.

b) Instead court states the issue is: “Whether the plaintiff's specific religious beliefs were a ground for her not being retained. It would not be out of the question for a public employee to be fired because her supervisors, though also Christian, did not like her brand of Christianity, though there is no evidence (besides the treatment of the plaintiff) of religious strife in Port Wing's public school.”

c) The court finds that the D-school’s argument that its dismissal of P was based on P’s conduct is not only plausible, but also outcome determinative. 

i) There was sufficient evidence that P’s conduct created legitimate grounds for dismissal.

· “It is easy to understand how the people running the school would think it imprudent to retain a guidance counselor who throws out pamphlets instructing in the use of condoms and replaces them with pamphlets advocating abstinence.”

· J. Posner seems to imply without expressly stating that, in a town of 15,000, the 6 teenage pregnancies is both excessive and arguably the fault of P for failing to provide literature on proper condom use.

· P volunteered to pray with 2 students, of which some parents, even religious ones, might not approve.

· P was beyond the scope of her employment by advocating abstinence over condom use and praying with students: “Teachers and other public school employees have no right to make the promotion of religion a part of their job description and by doing so precipitate a possible violation of the First Amendment's establishment clause…”
ii) Evidence of Pretext: Plaintiff’s “theory of the case” that: her “religious conduct had merely tipped off her supervisors to the fact that she held religious beliefs that they find repulsive and it was her beliefs, not her conduct, that precipitated their refusal to renew her contract. “ was insufficient to create an issue for trial.

· P’s conduct that signaled teenage sex was bad and that prayer is good is most likely shared by the decision makers.

· P’s claim that she was “evangelical” Christian is untenable b/c her beliefs are shared by the Roman Catholic Church, and most other Christian sects.

iii) JNOV: Even if P’s case were sufficient to get a jury, a judge would have grounds to set aside the jury verdict as being based on speculation.

· P“has nothing to go on besides the words "philosophy" and "philosophical" in the notes of her conferences with her supervisors, as if the school administrators had engaged her in a theological debate. They had not.”

·  “The reference to [P] preferring abstinence as a strategy for preventing teenage pregnancy to contraception (and likewise the references to her "belief" in abstinence and her not making a "good fit" with the school) related to her approach to the problem of teenage pregnancy rather than to her theological views. Those views were the cause of  her approach, but so far as the record shows it was the approach that concerned the school administrators.”

C.  Religious Defenses: None

D. Concurring/Dissenting Opinions: None

E.  Subsequent History:  None

F.  Key Issues Raised: #2
Hafford v. Seidner, 183 F. 3d 506 (6th Cir. 1999) 
Overview

1. Majority Opinion by Judge Cohn, affirming district court’s grant of summary judgment for defendant on issues of religious discrimination and retaliation. Reversing district court’s grant of summary judgment for defendant on issue of racial discrimination. 

L. Affirmative Religious Claims

1. Disparate Treatment, Hostile Work Environment. P (Muslim prison guard) was subject to consistent religion and race-based harassment by his co-workers. Evidence that supervisors failed to investigate and evidence that supervisors harassed P themselves. (Note, the court found that P was subject to racially hostile work environment, and thus its liability findings relate to liability for racial, rather than religious, harassment.)

a. Court (Law): Employer liability D must reasonably correct hostile environment.

1. Evidence of D’s failure to correct hostile environment. Correction officers engaged in a pattern of racial harassment, physical threats. 
b. (Law): Employers are vicariously liable for harassing behavior of supervisors. 

1. Evidence of religious discrimination: (1) supervisor’s accusation that P was preparing for “holy war”; (2) warden’s accusation that P prayed with inmates when P responded to inmates Muslim greeting; (3) co-worker’s statement that P’s religion taught him to hate white people. 

c. Court (Fact and Law): evidence is insufficient to establish hostile work environment claim based on religion. 

i. Court specifically notes that (2) warden’s accusation reflected “legitimate concern over fraternization of a correction officer with prison inmates.”  

d. Court (Law): “cumulative effect” of all harassment (not compartmentalized by race/religion distinction) must be recognized when court makes a determination of hostile work environment. Therefore, anti-Muslim comments support claim of racial harassment. 

i. Despite dismissing religious claim, court says that “the district court should allow at trial for consideration of the possibility that the racial animus of [P’s] co-workers was augmented by their bias against his religion.”

2. Retaliation (Title VII)

a. P claims that he was repeatedly subject to disciplinary actions in retaliation for his complaints about racial and religious harassment. 

1. Court (Fact and Law): disciplinary actions did not occur immediately after P’s complaints, and were “fairly evenly spread out over a period of time.” Without more evidence, this “loose temporal proximity” is insufficient to escape summary judgment.  

Hall v. Baptist Memorial Health Care Corp., 215 F. 3d 618 (6th Cir. 2000)
A. Overview

1. P college employee was terminated by D Baptist Hospital medical college because she held a leadership position in a non-Baptist sect of Christianity. P’s church believed that the bible did not condemn homosexuality, and P was herself a lesbian. P claims that her termination constituted religious discrimination. 

2. Majority opinion by Judge Polster, affirming grant of summary judgment to defendants.

B. Religious Defenses: 

1. “Religious Education Institution” exemption from Title VII. Note: this defense completely changes the court’s subsequent analysis of P’s claims. It is addressed first so that the case summary makes sense. 
a. Court (Law): determining whether or not the College qualifies as a religious institution requires a balancing test. 

b. Court (Persuasive Evidence): 

i. D is an institution of learning that is supported by a religious corporation (founded by MS, AK, TN Baptist conventions)

ii. D’s “purpose” is to fulfill a religious mission. 

iii. D receives funds from its parent Baptist Hospital, and is directly related to Baptist Church. 

iv. D recruits Baptists as students. 

v. D’s curriculum involves a religious mission. 

vi. D has specific religious requirements of its students (dress code, required religious studies). 

c. Contrary Evidence:

i. Fact that the D’s educational objectives (medical training) are secular does not require conclusion that it is a secular institution. 

d. Court (Law): D Can’t Waive Title VII exemption. 

i. P argues that D waived its Title VII exemption because it “represented itself as being an equal opportunity employer and because it received federal funds.”

· Title VII exemption can’t be waived, even where employer claims not to discriminate (citing precedent).

· Educational institutions can receive federal funds and still be religious (citing precedent). 

C. Affirmative Religious Claims

1. Disparate Treatment (Title VII). Application of McDonnell Douglas framework. Note: court assumes that terminating P because of her religious beliefs does not violate Title VII, because of D’s exemption.
  
a. Court (Law): P must show that she was treated less favorably than someone similarly situated who was not a member of her protected class. 

b. Court (Fact and Law): for P to make a PF showing of religious discrimination, she would have to show that D had “treated an employee who assumed a leadership position in an organization expressing public support for homosexuals and the homosexual lifestyle […] differently than it treated her.”

c. Evidence (insufficient)

i. Another employee became an ordained minister in the Christian Methodist Episcopal Church and was not terminated, “despite the Southern Baptist Convention’s Prohibition against the ordination of women.”

ii. D knew of two employees who were having an adulterous relationship and did not terminate them, despite the fact that adultery was forbidden by Southern Baptist Principles. 

· Ordination of women is not the same as adultery, or public “support for homosexual lifestyles,” so not similarly situated.

d. Court (Establishment Clause): “In essence, [P] is requesting this court to tell [D] that it must be opposed to the ordination of women with the same degree of conviction and intensity it has expressed in its opposition to the gay and lesbian lifestyle.” 

2. Pretext (Title VII)

a. P argues that D’s justifications for her termination ((1) because P was in a leadership position of a pro-gay organization and (2) because P exerted influence over D’s students and student activities) were pretextual. P argues that the real reason she was terminated was he membership in a different sect of Christianity.

i. Court: no evidence that the religious aspect of P’s leadership role caused her termination. Rather, D would have terminated P for doing any kind of publicly pro-gay activity because this conflicted with D’s religious ideology. “The fact that the organization in which she assumed leadership position is a church does not transform her dismissal into one based on religion.”

· Note: evidence that D does not punish people for their individual private beliefs (as opposed to their publicly expressed beliefs) apparently support’s D’s claim that it did not terminate P because of her religion. 
3. Reasonable Accommodation (Title VII). P argues that D could have accommodated her beliefs in some way. 

a. Court rejects idea that this was a reasonable accommodations case, but notes that D offered P employment in a different position within the organization and concludes that this would have been a reasonable accommodation by D. 

D. Key Issues Raised: #5, #6, maybe #2 and #3.
Hedum v. Starbucks Corp., 546 F. Supp. 2d 1017 (D. Or. 2008)

A. Overview

a. Judge Mosman denied defendant’s motion for summary judgment on both claims.

B. Affirmative Religious Claims

a. Disparate Treatment (Title VII); plaintiff terminated because of her religion(Wiccan); summary judgment denied.
i. McDonell Douglass analysis
1. Prima facie case:  Plaintiff must show 1)membership in protected class; 2) qualified for position; 3) adverse employment action; 4) either similarly situated individuals outside protected class treated differently OR “other circumstances” giving rise to inference of unlawful discrimination.
a. No dispute as to 1 and 3, so focus is on 2 and 4
b. 2) Qualified
i. Plaintiff contends performance reviews were satisfactory or above satisfactory on all factors except for attendance, and therefore was qualified
ii. Starbucks countered that Plaintiff had several “corrective action notices”(disciplinary notices) and poor attendance and was therefore, not qualified
1. Court said this argument conflates plaintiff’s burden at p/f case stage
c. 4) “Other Circmustances”
i. Plaintiff alleged she was subjected to repeated comments from supervisors regarding a necklace she wore to symbolize her religious beliefs, including that customers would think she was a Satanist and the necklace would offend customers and co-workers; also, Plaintiff alleged other employees wore Christian crosses and were not subject to disparaging comments
ii. Defendant argued these statements were not corroborated and that the comments were “stray” comments not sufficient to give rise to inference of discriminatory practice
1. Both arguments fail because, at the prima facie stage, whether the comments were corroborated is not an appropriate consideration at the prima facie, and the plaintiff pleaded that the comments were repeated, pervasive and disparaging to a sufficient degree to satisfy the fourth prong of prima facie case.
2. Legit. Non-disc. Reason for termination satisfied because Starbucks stated that the reason for the employee’s termination was her repeated tardiness and disciplinary notices.
3. Evidence of Pretext:  plaintiff need only show a reasonable factfinder could conclude that the real reason for the termination was discriminatory
a. Plaintiff can establish pretext EITHER by 1) indirectly showing employer’s proffered reasons were unworthy of credence because internally inconsistent or otherwise unbelievable or 2)directly by showing evidence that decision was motivated by discrimination
i. Plaintiff need not provide ANY additional evidence at pretext stage if evidence provided at prima facie stage was “specific” and “substantial”
b. Because plaintiff’s prima facie case already provided evidence that would enable a reasonable factfinder to conclude discrimination and disputes of genuine issues of material fact remained, she survived summary judgment
b. Retaliation (Title VII); termination for resistance to discriminatory practices; summary judgment denied
i. Prima facie Case;  1) plaintiff engaged in protected activity; 2) adverse employment action; 3) causal link between protected activity an adverse employment action
1. Court focuses on 3rd prong because Starbuck’s did not dispute the first and because there is no question that being fired is an adverse employment action
a. Timing alone can satisfy causation element
b. Plaintiff established causal link by pleading and testifying that she wore the necklace for several month, continued to wear it after receiving disparaging comments and resisted requests to tuck it in or hide it, and was fired soon after by supervisor who knew she was continuing to engage in protected activity.
ii. Starbucks had already offered legit, non-disc. Reason(see above)
iii. Issue of pretext to survive summary judgment sufficient from evidence in prima facie case
C.   Religious Defenses--none
D.   Concurring/Dissenting Opinions--none
E.   Subsequent History--none
F.   Key Issues Raised:  #1; #2; 

Heller v. EBB Auto Co., 8 F.3d 1433 (9th Cir. 1993)

A. Overview

· In a unanimous opinion by Judge Hall, the Court of Appeals reversed district court’s judgment for defendant after jury verdict in favor of the employer.
B. Affirmative Religious Claims

1.  Failure to Accommodate (Title VII); Heller was fired after missing work and attending religious ceremony that he had asked for time off for to attend, but was denied; judgment for plaintiff Heller

· Brief factual summary:  Heller requested time off to attend religious ceremony commemorating his wife’s conversion to Judaism.  He was originally told by a supervisor that he was allowed to take 2 hours off to attend, but that offer was later rescinded.  He attended ceremony, nonetheless and was terminated.

· P.F. case:  does not require showing by plaintiff the he made any effort to compromise his religious beliefs; must only show only that:

· 1)  Bona fide religious belief, the practice of which conflicted with an employment duty

· EBB contends that attending the ceremony was not a religious practice

· Ct. says “Title VII protects more than observance of Sabbath or practices specifically mandated by an employee’s religion.”; Statute says “all aspects of religious observance and practice.”  Construing statute otherwise would require delving into religious beliefs to determine what are religious tenets or requirements.  Court is not competent to do this.

· Attending conversion ceremony is a religious practice, and moreover the fact that Heller sacrificed his job to attend suggest he attached utmost significance to the ceremony

· EBB next argues that there was no conflict because Heller could have rescheduled the ceremony.

· Ct. said “inflexible duty to reschedule would impose too great a burden on employees” to reschedule ceremonies if at all possible.  Heller thought date for ceremony was fixed, plus supervisor initially told him he could attend and Heller relied on that assurance.

· 2)  Informed the employer of belief and conflict

· EBB argues that Heller did not explain the nature and importance of the ceremony, and therefore notice was insufficient

· Ct. says notice is sufficient as long as employer is informed of the conflict b/w employee’s religion and job duties.  EBB was aware that Heller was Jewish and that his wife was converting, and Heller asked for time off to attend ceremony.  

· 3)  Employer threatened him with or subjected to discriminatory treatment, including discharge:  Heller was fired, so no issue here

· Burden Shift to Employer to show good faith efforts to accommodate or undue hardship

· Employer must take “some initial step to reasonably accommodate the religious beliefs of th[e] employee;”  must at least negotiate with employee to attempt to reach accommodation

· Employer does not need to make this effort if any accommodation would be undue hardship; but EBB did not argue undue hardship here

· Title VII requires that once an employer gives employee a leave of absence to attend a religious ceremony, employer has to have good reason for later rescinding it; EBB did not

· Later attempts by EBB to work out the conflict after Heller was fired were irrelevant because once he was fired, Title VII had already been violated.

· There is at least some duty of “bilateral cooperation” b/w employee and employer, but here EBB made no effort to negotiate or cooperate before firing Heller.  EBB failed to take the “initial step” to Heller was under no duty to suggest alternatives or compromise his beliefs.

C. Religious Defenses:  none

D. Concurring/Dissenting Opinions:  none

E.  Subsequent History: cert. den’d, 481 U.S. 1065
F.  Key Issues Raised: #2, 3, 6

Hollins v. Methodist Healthcare, Inc., 474 F.3d 223 (6th Cir. 2007) 
A. Overview

Majority Opinion by Judge Daughtrey, affirming district court’s finding that it lacked subject matter jurisdiction (12(b)(1)) due to ministerial exemption. 

B. Affirmative Religious Claims (None, but issues quickly summarized)
1. ADA CLAIM: P medical resident claims that she as terminated in violation of ADA (allegedly on the basis of dream analysis). Court finds no subject matter jurisdiction based on ministerial exemption.

2. Waiver Claim (relevant to Title VII cases): P claims that D waived its right to assert ministerial exemption because it signed a form agreeing to adhere to Association of Clinical Pastoral Education’s policy of non-discrimination (included discrimination based on faith and disability).

a. (Law): There is a strong presumption against waiver of constitutional rights. No waiver here.

i. Defendant could be stripped of its ACPE accreditation for violating policy. Can’t be held civilly liable for its violation, however. 

C. Religious Defenses

1. Ministerial Exemption (Establishment Clause): employer (a hospital associated with Methodist Church, that operated in accordance with Methodist principles) was entitled to assert ministerial exemption in order to be “free from judicial interference” in the selection of employees. 

a. (Law): Ministerial Exemption
i. Establishment clause mandates that court not interfere with “employment relationship between a [1] religious institution and its [2] ministerial employees.”

ii. Exemption reaches beyond “ordained ministers” to “bar employment discrimination claims brought by other employees of a religious institution.”

iii. In order for religious institution to be immune from discrimination claims, the court must find that employee is a “minister” based on “the function of the plaintiff’s employment position rather than the fact of ordination.”

b. (Fact and Law): Ministerial Exemption
i. Plaintiff did not dispute D’s claim that it was a religious institution at the district level (precluded from raising argument on appeal).

ii. Plaintiff did not dispute D’s claim that she was a ministerial employee at the district level (precluded from raising argument on appeal). 

iii. Only issue that court considers is whether D waived its right to assert ministerial exemption (see B(2)(a) above).

D. Subsequent History: Cert. Denied 552 U.S. 857. 

E. Key Issues: 5

Horvath v. Savage Mfg., Inc. 18 F. Supp.2d 1296 (D.Utah, 1998) (Employment)

A. Overview:
1. Posture: after hearing defendants’ motion for summary judgment majority, per Judge Benson, requested additional briefing on the issue whether asthma may be considered a disability under the ADA,

2. Result: Judgment for defendant after a trial (Benson, C. J.)

3. Author: Judge Benson

4. Majority or Plurality: Majority

B. Affirmative Religious Claims

1. Treatment Claim (Utah Anti-Discrimination Act §34A): Claim that defendant was treated differently because he was Catholic and not a member of The Church of Jesus Christ of Latter Day Saints. Claim Denied (Plaintiff Failure to exhaust remedies before seeking judicial review).

a. Specifically: Employer paid Mormons ten percent more because they paid ten percent of their income to their church

b. Treated differently because he was denied overtime work, wage increases, and job promotions based on his religious affiliation

· Court Arguments:

· Plaintiff failed to provide factual foundation

· Plaintiff showed nothing more than Defendant’s comment about paying Mormons ten percent more.  

· Plaintiff failed to offer any evidence to suggest Defendant actually maid members of the Mormon Church a higher salary. 

· Defendants showed all wage decisions were made on the basis of the company’s pay structure and employees’ experience, prior wage history, skills, performance and market factors by affidavit of Mormon and Non-Mormon employees.

· Plaintiff offered nothing more than allegations.  Plaintiff

C. Religious Defenses: None

D. Concurring/Dissenting Opinions: None

E. Subsequent History: None

F. Key Issues Raised: None

Intermountain Fair Housing Council v. Boise Rescue Mission Ministries, 2009 US Dist Lexis 82459 (D. Idaho 2009) (Housing)

A. Overview

· Judge Lodge granted Boise Rescue Mission’s motion for summary judgment on all counts
B. Affirmative Religious Claims

1.  Disparate Treatment (FHA, 3604(a), 3617)); IFHC brought claim on behalf of 2 plaintiffs alleging religious an sex discrimination in violation of FHA; judgment for defendant.

· Plaintiff 1, a guest of Boise Rescue Mission’s (BRM) Emergency Services Program, alleged BRM required participation in certain religious services to be provided the full benefit of the homeless shelter.  Plaintiff 2, a participant in BRM’s “Discipleship/Recovery Program (drug rehab program), which provided housing, also alleged violation of FHA because the program required adoption of Christian religion and participation in religious ceremonies and activities.

· Homeless shelter in this case is not a “dwelling”:  FHA prohibits religious discrimination in the “sale of rental of dwelling”(3604(b)); FHA defines dwelling as “building, structure, or portions thereof which is occupied as…a ‘residence’.”  But no definition of residence in FHA

· Dictionary Definition of residence:  “Temporary or permanent dwelling place, abode or habitation to which once intends to return as distinguished from a place of temporary sojourn or transient visit” (emphasis added).

· Ct. acknowledges broad and inclusive protections of the FHA to promote policy of “provid[ing], within constitutional limitations, for fair housing throughout the United States.”

· Ct. notes 2 factor test other courts have used to determined whether “dwelling” or not.

· 1)  Whether facility is intended or designed for occupants who intend to remain…for any significant period of time.

· No fee; guests assigned a bed, but NOT allowed to personalize bed area and NOT guaranteed a bed; guests must leave during day; guests cannot leave once there at night; guests generally not permitted to receive phone calls or mail

· Thus, ct. said BRM homeless shelter not “intended nor designed for occupants who intend to remain there for any significant period of time

· 2)  Whether those occupants would view that facility as a place to return during that period.

· Although guests may have subjective intent to return BRM facility is not “a temporary or permanent dwelling place, abode or habitation to which one intends to return” but only “a place of temporary sojourn or transient visit

C. Religious Defenses

1. Statutory (FHA, 3607(a)); BRM claims it is exempted from FHA’s requirements because it is a religious organization; Court finds homeless shelter and drug program do not fall within the exemption.

· BRM must demonstrate that:

· 1)  It is a religious organization, or is operated, supervised, or controlled by or in conjunction with a religious organization.

· Undisputed that Rescue Mission was created for religious purposes and provides religious services to those who desire to participate in them.

· Ct. says, therefore it is a religious organization

· 2)  It operates the homeless shelter and drug program for ‘other than a commercial purpose

· BRM is not carried on for profit

· Simply because BRM generates some revenue, does not mean that it is commercial purpose, must be for profit.

· Also just because it is incorporate does not mean it has commercial purpose; it is incorporate as a NON-profit.

· 3)  It limits(or gives preference to) occupancy in the homeless shelter and participation in drug program to persons of the same religion

· Both plaintiffs disclaim that they are members of the same religion

· BRM’s requirement that residents of drug rehab program participate in religious activities and convert to Christianity to complete the program “does not fall within the meaning of limiting occupancy to, or giving preference to, ‘persons of the same religion’”

· Because BRM fails to satisfy 3rd prong, Ct. finds evidence does not support finding that FHA 3607(a) exemption applies to the homeless shelter or drug rehab program.

2. Statutory (RFRA); BRM argues it is protected by 1st amendment free exercise and RFRA against application of FHA to its activities; judgment for defendant, BRM.

· RFRA protections broader than free exercise clause (BUT, court seems to conflate the two into one analysis.  It is not clear whether analysis is applying RFRA or Free Ex. Clause standards).

· Provides that “govt shall not substantially burden…free exercise of religion even if burden results from rule of general applicability” unless:

· 1) Compelling Government interest and
· Here, court says that prohibiting discrimination is compelling government interest, BUT that “some religious interests under the Free Exercise clause as so strong that no compelling governmental interest justifies government intrusion into the ecclesiastical sphere.”  Citing Bollard(see above for summary).

· Ct. says that BRM’s religious activities are ecclesiastical matters and that it has right to teach, preach, and proselytize on its own property; give preferential treatment to members who attend religious services; limit participation in drug rehab program to members of the same faith; and require guests and residents to participate in religious services

· Therefore, govt’s compelling interest is insufficient

· 2) Least restrictive means:  not addressed

D. Concurring/Dissenting Opinions:  none

E.  Subsequent History:  none; Note: this case was decided in September of this year and I believe is likely to be, at least partially reversed.  The RFRA analysis is confusing and wrong, in my opinion.

F.  Key Issues Raised:  #5

Lawson v. Washington, 296 F.3d 799 (9th Cir. 2002) (Employment)

A. Overview

· In a majority opinion by Judge Tallman, the trial court’s order granting summary judgment to defendant state of Washington and Washington State Patrol was affirmed; 2-1 majority; dissent by Judge Fletcher
B. Affirmative Religious Claims

     1.  Failure to Accommodate (Title VII):  Lawson, a Jehovah’s Witness, claimed he was 
constructively discharged for religious reasons after he resigned because Washington State (“WSP”)  patrol did not accommodate his religious requirements that he not salute the flag or take the officer’s oath; judgment for defendant 

· Manual issued to all cadets required assembly for flag formation and salute twice daily; further, oath of office that all cadets were to take upon successful completion in the academy required that allegiance be sworn to United States, the state of Washington, and to follow orders of governor and superior officers

· Although Lawson participated in the flag formation and salute the first two days, he was troubled by the conflict with his religion, which mandated he not salute flag of any state or nation and only swear allegiance to God.  On the evening of 2nd day at Academy, Lawson decided to resign.

· Met with Trooper Advisor Counselor (“TAC”) about his decision, asked if there was any available accommodation.  TAC told him he was not aware of any possible accomm., and asked Lawson if he was sure about his decision; Lawson felt he had no choice, and submitted resignation letter next day; completed exit questionnaire, citing principal reason for resignation was religious, but also said “time away is also hard on my family”

· After resignation, contacted Human Resources, explained the religious conflict, and was told no accommodation was available.

· 2 part test for reas. accomm. cases:

· PF case:

· Religious conflict with employment duties:  no dispute

· Informed employer:  no dispute, however Court points out that employee has no need to ask for accommodation once the employer is informed(citing Heller—see above)

· Threatened with or subjected to discriminatory treatment, including discharge(focus of opinion):

  Constructive discharge:  Occurs when employee  quits job “under circumstances in which a reasonable person would feel that the conditions of employment have become intolerable”

· Objective test:  was Lawson’s decision to resign unreasonable?  No.

· Ct. said cadets quit for variety of reasons, among them religious, and Lawson admits to family concerns as being another reason for resignation

· Academy need not try to talk him out of leaving if Lawson had made up his mind

· Was never threatened with discipline or termination, just because manual says cadets may be disciplined, this is not enough.

· Conversations with superiors in the police force where he was told no accommodation would be available were irrelevant because he had already decided to resign and informed Academy of his resignation.  After resignation, WSP had no further obligation

· Ct. did not reach second part because Lawson failed to establish PF case

C. Religious Defenses:  none
D. Concurring/Dissenting Opinions

      1.  Dissenting Opinion:  (Judge Fletcher)

· Disagrees with majority that Lawson failed to meet 3rd prong of PF case

· WSP manual:  Not contradicted that it states cadets may be disciplined or discharged for failure to comply; no requirement that employee actually be penalized; merely threat of discipline is enough, which the manual does.

· Constructive Discharge:  case by case analysis, and independent judgment of part of employee that conditions have become intolerable as to cause employee to quit

· Reasonable person in Lawson’s position would feel compelled to resign after reading manual that listed no exceptions

· Told TAC that he did not wish to resign, but felt there was no other option if he must salute flag or take oath

· Lawson suggested some alternatives:  stand respectively during flag formation without saluting or perform cleaning duties during ceremony

· Since TAC did not inform him of available accommodations, Lawson reasonably believed discipline or termination would follow

· Was also concerned with possible humiliation if he did not follow procedure during flag formation ceremony

· Next day, Lawson spoke with Human Resources and was again told no available accommodation and presented with formal resignation letter.

· Lawson did not tell superiors he wanted to leave, but instead said he felt he had no choice BUT to resign because of the conflict with his religion; “in response, they offered him no hope.”

· Majority would require Lawson to risk being fired and/or humiliated

· WSP was legally required to make a reasonable effort to accommodate

· Title VII places affirmative duty on employer in this respect

· WSP concedes that accommodations could have been made, so would not have been undue hardship 

E.  Subsequent History: none
F.  Key Issues Raised:  #3
Lubetsky v. Applied Card Systems, 296 F. 3d 1301 (11th Cir. 2002) (Employment)
A.  Overview: Majority opinion by Black, J., affirming summary judgment for defendant employer.

B.  Affirmative Religious Claims:

1.  Disparate Treatment Claim (Title VII): Claim that job offer rescinded b/c applicant was Orthodox Jew. Summary judgment for defendant affirmed. 

a.  Prima Facie case re disparate treatment claims for religion needs to include evidence that challenged decision was made by someone aware of plaintiff’s religion.

i) Employer cannot intentionally discriminate based on an individual’s religion without knowing what the religion is.

ii) Prior cases suggest this requirement

· Prima facie case for accommodations claims includes making employer aware of religious beliefs

· Cases involving pregnancy and race discrimination have required that decision-makers were aware of relevant status.

b.  Appellant filed to make prima facie case b/c he did not present any evidence that decision-maker knew of his religion when decision not to hire was made



i) Evidence in record all to the contrary

· Interviewer testified she did not tell decision-maker the appellant was Orthodox Jew

· Decision-maker testified he was unaware of appelant’s religion until EEOC notice filed

· Decision-maker said he rescinded offer b/c he believed he recalled meeting and disliking appellant

ii) Irrelevant that decision-maker’s recollection of prior meeting is demonstrably incorrect.  That his memory was faulty does not establish that he knew of appellant’s religion.

C.  Religious Defenses: None 
E.  Subsequent History:  Cert. Denied, 537 U.S. 1106 (2003)

F.  Key Issues Raised: Maybe #1 or #2 (indirectly in creating special prima facie case)

McDaniel v. Essex International, Inc., 696 F.2d 34, (6th Cir. 1982) (Employment)  

A. Overview

1. Majority Opinion by Judge Lively, affirming district court’s finding that employee established prima facie case and that employer did not demonstrate undue hardship.

B. Affirmative Religious Claims

1. Accommodations Claim (Title VII): claim that employer failed to accommodate employee (Seventh-day Adventist) whose religion forbade membership in labor unions. Judgment for plaintiff affirmed. 

a. (Law): Employer must make reasonable accommodation for employee’s religious belief, unless this causes undue hardship. 

b. (Law and Fact): No attempt to accommodate, no demonstration of undue hardship. 

1. From D.C., undisturbed: Union’s offer that P could pay normal union dues but ‘forego the requirement of union membership’ did not constitute an attempt to accommodate. 

2. From D.C., undisturbed: Union rejected offer by P to pay “proportionate cost of peaceful collective bargaining… with the remainder of the normal dues to be given to a mutually agreeable non religious” charity (implies that this would have been a reasonable accommodation).

3. From D.C., undisturbed: Employer’s attempt to delay discharge of employee by union was not a reasonable accommodation.  

4. Union’s refusal to cooperate with employer in finding a reasonable accommodation for P was not sufficient to establish undue hardship for employer. 

5. Prospective legal conflict between union and employer was not sufficient to establish undue hardship. 

c. (Law and Fact): Unlike Hardison, this violation of the collective bargaining agreement did not give the employee any financial benefit (because P agreed to give equivalent to charity). Also, no violation of seniority. 

C. Key Issues:  3
Menges v. Blagojevich, 451 F. Supp. 2d 992 (C.D. Ill. 2006) (Employment)

A. Overview: Judge Scott denied the defendant’s motion to dismiss in part, granted the motion to dismiss in part, and dismissed the third-party employer’s requests for declaratory judgment on its policies; Judge Scott also ordered the Defendants to answer the 2nd amended complaint and the 3rd party complaint.

B. Affirmative Religious Claims:

1. Encroachment of Free Exercise Rights (U.S. Const. Amendment I): Claim by Plaintiff-pharmacists that the Defendant-State’s Rule creating, and imposing, a duty on pharmacists who serve at commercial locations that are generally open to the public, to dispense emergency contraceptive amounts to a violation of Plaintiff’s Free Exercise Rights. Plaintiff-pharmacists survive motion to dismiss.

(a) Overcoming dismissal of Free Exercise Claims: The court framed the issue as: whether the Plaintiffs have alleged sufficient facts which, if true, would establish that the Rule is not a neutral regulation of general applicability? And if so, whether the Rule fails to meet the standard of strict scrutiny?

(b) Application of Law to Facts in the light most favorable to the Plaintiffs (ilmftP): The court made three main findings that favored Plaintiff’s survival of a motion to dismiss. Namely, that the rule could be subject to strict scrutiny because: (i) the rule is not religiously neutral, (ii) the rule is not generally applicable. And if strict scrutiny applies, then (iii) the rule is not narrowly tailored to advance a compelling state interest.

(i) On the facts ilmftP, pharmacists could show the object of the Rule is to target pharmacists, such as the Plaintiffs, who have religious objections to Emergency Contraceptives, for the purpose of forcing them either to compromise their religious beliefs or to leave the practice of pharmacy. Such an object is not religiously neutral, and strict scrutiny may apply. There were a number of facts supporting this finding, mostly consisting of direct evidence of numerous, public, written, and oral statements of a prohibited purpose by the Defendant-decision maker.

(ii) The rule, ilmftP, is not generally applicable because it is underinclusive. Namely, the rule:

· Doesn’t apply to Hospitals, including emergency rooms;

· does not prohibit pharmacies from choosing not to stock emergency contraceptives;

· allows for delays in dispensing of emergency contraceptive for non-religious reasons.

(iii) The under inclusion triggering strict scrutiny (ii, supra) is also sufficient evidence, ilmftP, that the rule is not narrowly tailored to advance a compelling state interest.

(c) The Defendant-State characterized its compelling state interest as the Rule addressing a critical public health care issue of access to prescription contraceptives, by mandating that a pharmacy has a duty to dispense contraceptives without delay. IlmftP, this interest fails to withstand strict scrutiny, and the Plaintiff-pharmacists survive the motion to dismiss.

2. Rule is preempted by Title VII (U.S. Const. Supremacy Clause and Title VII): Plaintiffs claim that the Rule conflicts with Title VII's prohibition against religious discrimination in employment because the Rule requires employers, like third-party Plaintiff Walgreens, to discriminate against them because of their religious beliefs concerning Emergency Contraceptives. The Plaintiffs, sought a declaratory judgment stating that the “Rule” violates Title VII and is preempted. IlmftP, the Plaintiff survives the motion to dismiss.

(a) Supremacy Clause Analysis: The court concludes that while the burden placed on the Plaintiffs under Supremacy Clause Analysis is onerous, it is a question of fact, and IlmftP, the Plaintiff’s pleadings raise the issue sufficiently to survive a motion to dismiss.

(i) The Supremacy Clause establishes that federal law is supreme. U.S. Const. Art. VI. 

(ii) Thus, state laws and regulations are void, or are preempted, if they conflict with valid federal law. California Federal Sav. and Loan Ass'n v. Guerra, 479 U.S. 272, 280-81 (1987).

(iii) Congress may elect to preempt all state laws pertaining to an area within its delegated authority, either expressly or by implication. In such a situation, Congress has preempted the field of regulation and legislation in an area, and states may pass no laws regarding the area. Id. 

(iv) Sections 2000e(j) and 2000e-7, of Title VII expressly state that Congress did not intend to preempt the field of employment or discrimination law. Thus, states may regulate in this area.

(b) Application of Analysis to Facts: Because the Plaintiff-pharmacists have sufficiently alleged that: (i) the Rule requires pharmacies to discriminate against the Plaintiffs because of their religion; (ii) the Rule prohibits any accommodation of their religion; and that (iii) the result of which forces Plaintiffs to compromise their religious beliefs or leave the profession, they survive the motion to dismiss on this issue.

(c) Rebuttal under Supremacy Clause Analysis: The court finds that the Plaintiff’s have, again, sufficiently alleged claims that ilmftP, overcome the Defendant’s rebuttals under the Supremacy Clause.

(i) There is a strong presumption against preemption of state health and safety regulations. Hillsborough County, Fla. v. Automated Medical Laboratories, Inc., 471 U.S. 707 (1985). 

(ii) This presumption will be overcome only where it is the "clear and manifest purpose of Congress" to preempt such laws. Gracia v. Volvo Europa Truck, N.V., 112 F.3d 291, 294 (7th Cir. 1997). 

(iii) The Court agrees that this presumption exists, and the Plaintiffs may have a very difficult time overcoming it, however, with the allegation that the Rule is not a health and safety regulation, but rather, a regulation targeted at the Plaintiffs because of their religious beliefs, at this point, the Court must accept the Plaintiffs' allegations as true; 

(iv) and if the Plaintiffs can prove these allegations, they may be able to overcome the presumption against preemption.

(d) Defendants lastly argue that the Plaintiff-pharmacists beliefs do not constitute as “religious”, and thus Title VII does not apply. The court states that ilmftP, the Plaintiffs might be able to establish a prima facie case, but that question is one for SJ or trial.

B2. Affirmative Claims: 3rd party-Plaintiff Walgreens filed two affirmative claims against Defendant-State.

1. Rule is preempted by Title VII (U.S. Const. Supremacy Clause and Title VII): Walgreens claims the Rule is preempted by Title VII and seeks a declaratory judgment. Walgreens survives motion to dismiss on Federal claims, but motion of declaratory judgment is denied.


(a) See 2. (a)

2. Rule is preempted by Title VII (U.S. Const. Supremacy Clause and Title VII): Claim for injunctive relief to enjoin the enforcement of the Rule. Walgreens survives motion to dismiss on Federal claims, but not on state claims. The court states it cannot order state officials to comply or not comply with a state law, unless the law is in fact preempted by Title VII.

(a) On both issues the State argues the Federal present Court cannot make decisions on the interpretation on state law, which is what Walgreens is requesting. The court rejects this argument on the grounds that the Court can and does retain jurisdiction on whether the state law is in fact preempted by some federal law, e.g. Title VII.

C. Religious Defenses: None
D. Concurring/Dissenting Opinions: N/A

E.  Subsequent History: None.
F.  Key Issues Raised: #1, #2, #3, #6

Minker v. Baltimore Annual Conf. of United Methodist Church 

894 F.2d 1354 (D.C. Cir. 1990) (Employment)

A. Overview:  

· U.S. District Court for the District of Columbia dismissed minister’s complaint for age discrimination and breach of K against his church, and minister appealed.  Court of Appeals affirmed in part and remanded in part. Opinion for the court by Circuit Judge Mikva.  Concurring opinion by District Judge Gesell.
B. Affirmative Claims: 

· 1) Treatment on the basis of age; (29 U.S.C. §§ 621, 623 (1983); Maryland Human Relations Law, Md.Ann.Code Art. 49B, § 16): Former minister filed age discrimination complaint against church. Minker contends that he was denied a rightful promotion solely on basis of his age.
· 2) Breach of K: Alleged that church violated his “contract” with it.  Minker contends that he was denied a rightful promotion solely on basis of his age.
C. Religious Defenses:

· 1) Constitutional; (Free Exercise Clause—“ministerial exception”): Church asserts that the First Amendment bars Minker’s suit because applying state or federal antidiscrimination law or common law principles of K to Minker’s claims would violate the free exercise clause of the First Amendment, interfering with church decisions concerning “whose voice speaks for the church.” Court affirms district court’s ruling to extent that it dismissed appellant’s age discrimination claims based on the ministerial exception, but remanded for further proceedings on contractual claim.
· Age discrimination claims:
· Maintenance of Minker’s suit would violate the free exercise clause.
· Determination of whose voice speaks for the church is per se a religious matter. Can’t imagine area of inquiry less suited to temporal court for decision; evaluation of the “gifts and graces” of a minister must be left to ecclesiastical institutions.
· Since minister is “lifeblood” of church, assignment of minister is inherently of prime ecclesiastical concern.”
· Not only may a church adopt its own idiosyncratic reasons for appointing pastors, but also it “has a legitimate claim to autonomy in the elaboration and pursuit of that goal.”
· Appellant is clearly a minister so this case does not present appropriate occasion to consider the merits of the “ministerial functions” test.
· K claims:
· Book of Discipline:

· First Amendment requires civil courts defer to resolution of issues of religious doctrine/policy by highest court of hierarchical church org.  For court to interpret antidiscrimination provision of Book of Discipline (where “K” came from) would require court to interpret/enforce matters of essential religious dogma.
· In determining whether Church has discriminated on basis of age, court would have to consider the religious purpose of the antidiscrimination provision and define its limits for the Church.  Thus, Minker’s suit necessarily involves interpretation of minister’s occupational qualifications which requires an “understanding of the genuine desire to embody and carry forth more effectively Christ’s ministry.” 
· Hold that interpretation of appointment and antidiscrimination provisions in Book of Discipline is inherently ecclesiastical matter and court lacks jurisdiction.
· Oral K:
· First amendment can’t bar Minker’s action for breach of oral employment K though.
· Church is always free to burden its activities voluntarily through Ks, and such Ks are fully enforceable in civil court.
· First amendment does not immunize church from all temporal claims made against it.
· Appellant should be allowed to demonstrate that he could prove his case w/o resorting to impermissible avenues of discovery or remedies.
· Thus, while First Amendment forecloses any inquiry into Church’s assessment of Minker’s suitability for pastorship, even for purpose of showing it to be pretextual, it does not prevent district court from determining whether K alleged by Minker in fact exists.
D. Concurring Opinion:

· District Judge Gesell, concurring in result:
· General propositions are stated in manner that may appear to lay down firm guidance for subsequent religious discrimination cases—this is unnecessary.
· Wiser course would be to allow law to evolve in difficult area case-by-case, aided, wherever necessary, by meaningful records developed on factual motions or trial.
E. Subsequent History:  None
Key Issues Raised:  # 5

Noyes v. Kelly Services, 488 F.3d 1163 (9th Cir. 2007) (Treatment)

A. Overview

a. Court reversed grant of defendant’s motion for summary judgment by the U.S. District Court for the Eastern Dist. Of California.  Unanimous panel opinion by Judge McKeown (with Moskowitz and Hug, Jr.)

B. Affirmative Religious Claims

a. Disparate Treatment (Title VII); plaintiff not promoted b/c not part of small religious group(“reverse discrimination”); judgment for Plaintiff/appellant

i. p/f case for failure to promote:  1) Plaintiff must show she belongs to a protected class; 2) performing according to employer’s legit. expectations; 3) suffered adverse employment action; 4)other employees with qualifications similar to plaintiff’s  were treated more favorably

1. w/reverse religious discrimination claim, Ct. noted 10th Circuit’s language saying, “it is the religious beliefs of the employer, and the fact that [the employee] does not share them that constitute the basis” of the claim

a. appropriate to tailor the elements of p/f case to the particular circumstances  of each case

2. no dispute that employee met this burden here

ii. legit., non-discriminatory reason:  position was offered to another employee who was not  a member of Fellowship of Friends, but was turned down; was then offered to employee who was member simply because “management consensus” that member employee was “right person for the job”

1. meets employer’s burden

iii. pretext:  Trial court misapplied precedent and placed heavier burden on employee than is required; no new burden of production at this stage, only persuasion

1. pretext proved in 2 ways

a. direct evidence—none here

b. indirectly/circumstantial—“specific” and “substantial” evidence, but burden on plaintiff is “hardly an onerous” one here to raise triable issue of fact 

2. Trial ct. erroneously required plaintiff to prove both that employers stated reasons were false and that the decision not to promote was motivated by discrimination

3. Plaintiff’s specific and substantial evidence

a. Supervisor told other employees plaintiff was not interested—not true

b. Employer regularly promoted members of the religious group and majority of management team was part of group

c. Supervisor himself recognized there was a perception of favoritism

d. Other management team members do not remember reaching a “consensus”

e. Statistical evidence that religious group members were routinely promoted and hired as contractors

4. Trial ct. erroneously required proof that employer discriminated to satisfy pretext burden, but Ct. reversed because this was issue of fact, not appropriate to consider at summary judgment stage; plaintiff had offered ample evidence that could lead reasonable factfinder to conclude discrimination had occurred

C. Religious Defenses--none
D. Concurring/Dissenting Opinions--none
E. Subsequent History--none
F. Key Issues Raised:  #1

Pedreira v. Ky Baptist Homes for Children, 186 F. Supp. 2d 757 (W.D. Ky. 2001) (Employment Discrimination)

A. Overview

1. Majority Opinion by Judge Simpson granting defendants motion to dismiss on issue of Title VII religious discrimination. 

B. Affirmative Religious Claims

1. Disparate Treatment (Title VII): P1 terminated lesbian employee claims her termination constituted religious discrimination (D explicitly has a policy of not employing lesbians). Court grants D’s motion to dismiss. P2 prospective lesbian employee claims that she is qualified for employment positions with D but that D would not hire her because she was a lesbian (P2 did not actually apply, based on ‘futile act’ doctrine). 

a. (Law): Title VII prevents employers from terminating or refusing to employ an individual because of the individual’s religious beliefs.

i. In order for a religious discrimination claim to succeed, P must show that she has “tied her behavior to [a] religious divergence between employer and employee.”

a. Termination must result from either [1] employer’s objection to employee’s religious belief, or [2] employee’s failure to adhere to employer’s religious belief. 

i. Note, court treats D’s explicit policy against homosexuality as completely distinct from religion for purposes of Title VII. 
b. (Law and Fact): Title VII does not prevent discrimination based on sexual orientation. 

i. P’s concede that their sexual orientation does not arise from their religious beliefs. 

ii. D does not require that employees practice any particular religion. Rather, D specifically “contends that it does not wish to be viewed as accepting homosexuality, and does not wish to employ homosexual individuals for that reason … KBHC urges that its policy on employee behavior is consistent with its religious values, but stands independent of any form of religious faith or practice.”
iii. Court: “There is no religious discrimination in an employment policy which does not require and does not inhibit the practice of or belief in any faith. The cases upon which the plaintiffs rely, in which employers required employees to believe or belong, are therefore not applicable.”

C. Other Claims:

1. Not relevant to course materials: Court finds that D, by accepting taxpayer money and promoting religious beliefs, has violated the establishment clause. 

D. Subsequent History: Title VII issues affirmed (after rehearing): 579 F.3d 722 (6th Cir. 2009). 

Key Issues:  1, 5 

Pedreira v. Kentucky Baptist Homes for Children, 579 F.3d 722, C.A.6 (Ky.),2009. (Employment)

A.  Overview:  Majority opinion by J. Simpson, III, affirming in part, reversing in part, and remanding in suit where terminated lesbian employee and prospective applicant (Vance and Pedreira, respectively) for employment who was also a lesbian brought title VII action against operator of home for children alleging discrimination and where taxpayers brought claim asserting that the home used state money for religious purposes in violation of the Establishment Clause.  

B.  Affirmative Religious Claims: 

The issue on appeal is whether the plaintiffs' claim is covered by the KCRA's (Kentucky Civil Rights Act) prohibition against employment discrimination on account of religion. Pedreira argues that living openly as a lesbian constitutes not complying with her employer's religion - that she was terminated because she does not hold KBHC's religious belief that homosexuality is sinful.

1. Court affirms the dismissal of Vance's and Pedreira's claims for violations of the KCRA for failing to allege that her sexual orientation was premised on her religious beliefs. Pedreira has not sufficiently pled “a claim to relief that is plausible on its face.” Twombly, 550 U.S. at 570, 127 S.Ct. 1955.

a. It is undisputed that KBHC fired Pedreira on account of her sexuality. However, Pedreira has not explained how this constitutes discrimination based on religion. 

b. Pedreira has not alleged any particulars about her religion that would allow an inference that she was discriminated against on account of her religion, or her religious differences with KBHC. 

c. Pedreira does not allege that her sexual orientation is premised on her religious beliefs or lack thereof

d. Pedreira does not state whether she accepts or rejects Baptist beliefs. 

2. Plaintiff does not has standing as federal taxpayers to challenge the Kentucky statute as authorizing the funding of services of religious activity.
a. Plaintiffs have not alleged a sufficient nexus to show federal taxpayer standing. The plaintiffs' claims are simply too attenuated to form a sufficient nexus between the legislation and the alleged violations.
i. Even though the plaintiffs refer to specific federal programs and specific portions of these programs, they have failed to explain how these programs are related to the alleged constitutional violation. These statutes are general funding provisions for childcare; they do not contemplate religious indoctrination. 
1. The plaintiffs respond that the statutes do not forbid unconstitutional uses of these funds. A failure to prohibit unconstitutionality, however, does not equate to an unconstitutional congressional funding mandate. 
3. The plaintiffs have sufficiently demonstrated state taxpayer standing.
a. Injury
i. The plaintiffs point to the alleged $100 million received by KBHC from Kentucky as the requisite “pocketbook” injury.
1. This is sufficient injury; Kentucky was well aware that it was funding KBHC and that its funds were used to finance religious activity
b. Nexus
i. Even if there were a nexus requirement, the plaintiffs have sufficiently demonstrated a link between the challenged legislative actions and the alleged constitutional violations.
1. There is enough evidence to support the conclusion that Kentucky's statutory funding for neglected children in private childcare facilities, knowingly and impermissibly funded/funds a religious organization.
C.  Religious Defenses: none

D. Concurring/Dissenting Opinions: none

E.  Subsequent History:  none

F.  Key Issues Raised: 5, 6

Peterson v. Hewlett-Packard Co., 358 F.3d 599 (C.A.9 (Idaho) 2004) (Employment)

A.  Overview: Judge Larry Boyle from the US District Court for the District of Idaho granted employer’s motion for summary judgment, holding that employee was not terminated because of his religious beliefs, but because he did not comply with the company’s harassment policy. US District Court for the District of Idaho also held that it would be undue hardship for the employer to allow employee to post messages in the work place intended to demean his coworkers and spread his anti-homosexuality message. The US Court of Appeals for the 9th circuit affirmed. (Majority opinion; Stephen Reinhardt, with William A. Fletcher, and Ronald M. Gould, Circuit Judges). 

B.  Affirmative Religious Claims: 
1.  Disparate treatment (Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. ß 2000e et seq., and Idaho Human Rights Act): Employee claims that former employer discriminated against him when he terminated his employment due to his religious beliefs. Court affirmed District Court’s summary judgment for employer holding that employee failed to raise an inference of disparate treatment. 


a)
McDonnell Douglas Analysis

i.
Peterson has the burden of establishing a prima facie case by showing that (1) he is a member of a protected class; (2) he was qualified for his position; (3) he experienced an adverse employment action; and (4) similarly situated individuals outside his protected class were treated more favorably, or other circumstances surrounding the adverse employment action give rise to an inference of discrimination.

ii.  Application to case

· (1) Not protected class—Diversity campaign not aimed at changing employee’s religion. Employee claims that employer’s workplace diversity campaign was directed at changing Christian ideals in the workplace, including forcing tolerance of homosexuality upon them. Court says that employee offered no evidence to show that there was pretext for this campaign, and that no evidence was offered to show that the goal of the campaign was anything but a quest for diversity and understanding in the workplace. 

· (2) Court does not discuss whether employee proved he was qualified for the position

· (3) No adverse employment action—Manager’s treatment of employee not harassment. Employee claims that managers harassed him with the purpose of changing his religious beliefs about homosexuality. Court states that employee is incorrect: at multiple meetings, managers recognized the sincerity of employee’s beliefs. All employer did was ask employee to respect his coworkers by removing anti homosexuality literature that he posted on the walls in his work area because they violated the company’s harassment policy. 

· (4) Similarly situated individuals—Employee treatment no different than those similarly situated. 

· Employee claims that others who hung diversity poster in the workplace were not attacked for their beliefs. Court says that employee is incorrect because others were not targeting certain groups, such as on the basis of race, religion, of sexual orientation, they were simply promoting diversity, not forcing their opinions on others. 

· Employee claims that others who hung religious messages in their workspace were not attacked for their views. Court says employee is incorrect because the other employees were not using their religious messages to be hurtful to coworkers. 

· Employee claims that the group of homosexuals in the office who were permitted to organize in the workplace was not attacked for their beliefs. Court says employee is incorrect because the group was not attempting to hurt or offend coworkers. 




iii.
Court’s conclusion: employee did not meet burden of summary judgment for disparate treatment cases; he offered no evidence, circumstantial or otherwise, that “would support a reasonable inference that his termination was the result of disparate treatment on account of religion.” It is clear that employee was not terminated for his religious beliefs, but because he failed to comply with the company’s harassment policy when he created a hostile working environment when he refused to take down the demeaning posters he hung in his workspace. 

2.
Religious Accommodations (Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. ß 2000e et seq., and Idaho Human Rights Act): Employee claims that former employer failed to accommodate his religious beliefs. Court affirmed District Court’s summary judgment for employer holding that accommodating employee’s religious beliefs would impose undue hardship on the company. 


a)
Employee makes out prima facie case



i. 
(1) he had a bona fide religious belief, the practice of which conflicts with an employment duty; (2) he informed his employer of the belief and conflict; and (3) the employer discharged, threatened, or otherwise subjected him to an adverse employment action because of his inability to fulfill the job requirement.

· Court accepts that employee made out a prima facie case, despite the fact that court is hesitant to assume that employee’s religious faith dictates that he show support for the church by hanging up posters that are degrading, demeaning, and hurtful to fellow homosexual coworkers. 

b)
Burden shifting



i.
Employer has to show that in good faith the company attempted to accommodate employee’s religious beliefs or that it could have done so without undue hardship.

· Court points to 4th circuit, and adopts its explanation that if the employee has informed employer of its religious needs, the burden is on the employer to show that it could not accommodate without imposition of undue hardship on the company. Chalmers.

c)
Undue Hardship




i.
Requirement of “initial step” towards accommodation—managers met with employee at least 4 times to discuss possible accommodations. Employee was only willing to accept two accommodations: either (1) his posters could stay up or (1) the company would take down the diversity posters and only then would he remove his anti homosexuality posters. 




ii.
Both of employee’s suggestions impose undue hardship—

· Proposal 1: would permit employee to post messages meant to degrade and offend coworkers.

· Proposal 2: would force employer to allow discrimination in the workplace, taking away statutory rights of other employees. 


d)
Purpose of Title VII




i.
Purpose is not to create perfectly harmonious workplaces.




ii.
Title VII is not violated simply because employer accommodates an employee





and fellow employees are annoyed. 

3.
Public Policy (no applicable statute): Employee claims that his termination violated public policy for the same reasons that it violated Title VII and the Idaho Human Rights Act. Court says this claim must fail because employee has failed to put forth a meritorious discrimination claim. 

C.  Key Issues Raised:  #3

Peterson v. Wilmur Communs., Inc., 205 F. Supp. 2d 1014 (E.D. Wis. 2002) (Employment)

A. Overview: Plaintiff, employee filed a claim alleging disparate treatment on the basis of religion in violation of Title VII. Plaintiff filed motion for SJ, Defendant filed cross-motion for SJ. Judge Adelman found for the Plaintiff on the sole issue of liability.
B. Affirmative Religious Claims:
1. Disparate Treatment (TITLE VII): Claim that Plaintiff was demoted on the basis of his religious beliefs as a church that preached a system of beliefs called Creativity, the central tenet of which was white supremacy.  Judgment for Plaintiff.

(a) Prima Facie Case: The court spends close to four complete pages of its opinion expounding upon the law to be applied to the present case. However, the obvious central undercurrent of the opinion is whether “Creativity” is a religion under Title VII.

(i) If “Creativity” is not a religion under Title VII, then the plaintiff would fail in establishing the sincerity prong of the prima facie case. The court’s analysis of case law, however, seems to be seeking to justify the ultimate finding that “Creativity” is a Religion under Title VII. Namely the court cites the following cases and propositions:

· To be a religion, a belief system need not have a concept of a God, supreme being, or afterlife, Welsh v. United States, 398 U.S. 333, 339-40 (1970); United States v. Bush, 509 F.2d 776, 780-84 (7th Cir. 1975) (en banc) (finding religious the ethical beliefs of an atheist who did not believe in an afterlife), or derive from any outside source. 

· Purely "moral and ethical beliefs" can be religious "so long as they are held with the strength of religious convictions." Welsh, 398 U.S. at 339-40.

· Courts also should not attempt to assess a belief's "truth" or "validity." United States v. Seeger, 380 U.S. 163,184-85 (1965); 

· See also, Thomas v. Review Bd. of the Ind. Employment Sec. Div., 450 U.S. 707, 714 (1981) (Resolution of whether a belief is religious does "not turn upon a judicial perception of the particular belief or practice in question."); 

· Hobbie v. Unemployment Appeals Comm'n of Fla., 480 U.S. 136, 144 n.9, (1987) (stating that truth of plaintiff's beliefs is irrelevant); Seeger, 380 U.S. at 185 ("Courts . . . are not free to reject beliefs because they consider them incomprehensible."). 

· So long as the belief is sincerely held and is religious in the plaintiff's scheme of things, the belief is religious regardless of whether it is "acceptable, logical, consistent, or comprehensible to others." Thomas, 450 U.S. at 714.

(ii) If “Creativity” is a religion under Title VII, then the Plaintiff need only establish the remaining elements of a prima facie case, and a burden shift applies. However, under 7th Circuit precedent, Venters v. City of Delphi, 123 F.3d 956 (7th Cir. 1997), “proof of discrimination on the basis of pure belief compels a finding of liability, as proof of discrimination on the basis of race or sex would. Venters, at 972.

(b) The court then proceeds to apply the law to the facts of the case and finds that under Title VII, and for the purpose of establishing the first prong of a prima facie case (sincerely held religious belief), that “Creativity” is a religion. The court’s analysis was a result of two points:

(i) Plaintiff claimed, and the Defendant did not try to disprove the claim that plaintiff had a “sincere religious belief” in “Creativity”.

(ii) Plaintiff considers his beliefs religious, his beliefs play a central role in his life, and he considers Creativity to be his religion; the Defendant also failed to contest this issue, and the court noted it must give "great weight" to that belief, citing Seeger, 380 U.S. at 184. 

(c) The Defendant, rather than argue that the plaintiff could meet the test for establishing that his beliefs are a religion, instead argued “Creativity” cannot be a religion under Title VII because it is similar to other white supremacist organizations that have been found to be political and not religious organizations. The court rejected this argument on three main grounds, namely:

(i) That simply because other white supremacist groups have not been found to be religions, “it does not logically [follow] that Creativity also is not a religion for [the] plaintiff, given that the test for what is a religion turns in part on subjective factors.”

(ii) The cases cited by the Defendants are distinguishable on the facts, because in those cases, the history of the organizations were originally, and continually non-religious, whereas on the facts of the present case, the World Church of the Creator plainly believes “Creativity” to be a religion.

(iii) The fact that plaintiff's beliefs can be characterized as political does not mean they are not also religious. Rodriguez v. City of Chicago, 156 F.3d 771, 775 (7th Cir. 1998)

(d) Finally, the Defendant tried to argue that “Creativity” was not a religion on two grounds: (i) because “Creativity’s” beliefs are immoral and unethical, and EEOC regulations define religious beliefs as "moral or ethical beliefs as to what is right and wrong,"; and (ii) the courts in Seeger and Welsh found the individuals' beliefs religious, “because they rested on notions of "goodness, morality, and living up to the highest ideals of society," and not Creativity’s beliefs espousing "separation, exclusion, repatriation, hatred, or killing.”; the court rejected both claims out of hand, because the court had already found as a matter of law that the Plaintiff’s religious beliefs were protected under Title VII.

(e) Venters Analysis: The plaintiff was able to, present direct evidence that the disparate treatment in this case, the decision to demote, was motivated by animus towards a protected characteristic. The court noted the letter here fulfilled two elements necessary in establishing discriminatory intent: (i)  an acknowledgment of discriminatory intent; (ii) by the decision- maker. This triggers Venters analysis (B.1.(a)(ii), supra). The Plaintiff obviously carried his burden.

(i) Regardless of the direct evidence, the Defendants argued the demotion was actually on the basis of religious practices, and not beliefs, and that an accommodation analysis should instead follow. The court rejected this position on several fatal evidentiary flaws.

(f) Misc.: The court, sua sponte, amended the motion for SJ to a motion for SJ on the sole issue of liability because the motion did not include a claim for damages.

C. Religious Defenses: None.

Author’s note: I would argue that B.1.(c). above is a religious defense, but one that falls outside of the scope of this section as defined by the instructions; I’m also not sure I would characterize the category generally.

D. Concurring/Dissenting Opinions: N/A

E.  Subsequent History:  None.
F.  Key Issues Raised: #1, #2, #6
Pime v. Loyola University of Chicago, 585 F. Supp. 435 (N.D. Ill. 1984) (Employment)

A. Overview: Plaintiff, a former lecturer, filed a Title VII disparate treatment claim on the basis of religious discrimination because Defendant-employer refused to consider Pime for a full-time, tenure-track teaching position because he was Jewish. Judgment for Defendant after a trial before Judge Leighton.
B. Affirmative Religious Claims:
1. Disparate Treatment (TITLE VII): The court made no findings on, from what the author can discern, was the only claim posited by the plaintiff. The court, prior to its recitation of the facts, stated briefly something resembling an endorsement of plaintiff’s position/ that he had met his prima facie burden of discrimination:

(a) “This suit…alleges that [plaintiff’s] university employer violated § 703(a), Title VII of the Civil Rights Act of 1964, by refusing to consider him for a full-time, tenure-track teaching position because he is a Jew, but hired three Catholics, all of them Jesuits.” 585 F. Supp. 435, 436.

(b) The court then also stated the University had: (i) denied the allegations of employment discrimination; and (ii) asserted two affirmative defenses. The court’s analysis only examined the affirmative defenses.

C. Religious Defenses: 

1. Exemption under § 703(e)(2) of Title VII (Statutory): Loyola conceded it is an employer under Title VII, but also contended that the degree of Jesuit involvement in the University amounted to Loyola being supported, controlled, and managed by the Jesuits (the Society of Jesus, a religious order of the Catholic Church). Defense fails.

(a) Loyola’s argument revolved around the following factors: (i) the amount of money which Jesuits donate to the university from their salaries; (ii) the number of Jesuits on the Board of Trustees; and (iii) the role they play in the administration of the university.

(b) The court, after statutory analysis concluded:

(i) That when a university like Loyola asserts § 703(e)(2) as an affirmative defense, on the theory that it is in whole or in substantial part supported, controlled, or managed by a religious society, it must prove that all or a considerable amount of its support, control, or management comes from or is in the hands of the religious society. 

(ii) Under this standard, Loyola failed to meet its burden.


(c) The court’s decision hinged on the following factors:

(i) That despite Loyola’s by-laws requiring its president be a Jesuit and one more than one-third of its trustees be Jesuits, neither the president nor any Jesuit board member is instructed or directed by the Society of Jesus with regard to university matters;  

(ii) the president is obliged to execute university policy as set by the Board of Trustees, and he does so; his duties are set forth in the university by-laws as interpreted by the trustees; 

(iii) none of Loyola's administrators, vice presidents and deans who are Jesuits, are controlled or directed by or get any instruction from the Society of Jesus on how to discharge their university duties;

(iv) the impact of the Society of Jesus on Loyola's management and the control of its affairs is insubstantial. The court cited as example that:

· only 7 of 100 academic administrators at Loyola in 1980 were Jesuits 

· at the time of the trial, only eight to nine per cent of the university's full-time faculty were Jesuits; 

· as of November 1980, , only 58 of 479 full-time and part-time faculty in the College of Arts and Sciences were Jesuits;

·  the .3% of Loyola's income annual coming from Jesuits contributions is not a substantial part of Loyola's financial support;

·  “but more important,” the annual contribution is in fact a remittance to Loyola of money originally paid by the university to the Society of Jesus.


NB: The court found the 5th Circuit’s analysis in E.E.O.C. v. Mississippi College, 626 F.2d 477 (5th Cir. 1980) and E.E.O.C. v. Southwestern Bap. Theological Seminary, 651 F.2d 277 (5th Cir. 1981) illustrative in its analysis of these factors.

2. BFOQ under § 703(e)(1) of Title VII (Statutory): Loyola argued that under Title VII it is not unlawful for Loyola to hire and employ Jesuits for designated faculty positions when being a Jesuit is a BFOQ reasonably necessary to the normal operation of the university. Judgment for Defendant.

(a) Loyola argued that because it holds itself out to the public as a Jesuit and Catholic institution of higher learning, the hiring of the three Jesuit priests in the present case, was reasonably necessary to the operation of the university. 

(b) Loyola further insisted that Jesuits receive unique training and experience which is reasonably necessary to the normal operation of Loyola as a Jesuit and Catholic university: (i) generally, and; (ii)  in the offering of curricula and courses in its Department of Philosophy in particular, and for the continuance of what Loyola calls "the Jesuit presence.”

(c) The court in agreeing with Loyola noted the following:

(i) As an employer under Title VII, Loyola may not engage in an unlawful employment practice. § 703(a).

(ii) However, between the absolute prohibition of § 703(a) and the exemption in § 703(e)(1) there is an area of ambiguity within which an employer, in good faith, may determine that religion as BFOQ is reasonably necessary to the normal operation of his particular business or enterprise.

(iii) And relying on statutory interpretation of the restrictive language of § 703(e)(1), and its legislative history, the court stated: BFOQ exemptions were meant by Congress to be an extremely narrow one. 

(d) The Plaintiff, in response to this defense, argued BFOQ exemptions are available only as an exception to Title VII liability when the sole purpose of the position is the promotion of religion, or the position to be filled is one that is limited to the performance of religious functions. 

(i) The court rejected the Plaintiff’s argument on an absence of case law advancing this position, and on a plain reading of 703(e)(1), finding no language limiting the BFOQ exemption solely to positions whose purpose is promoting religion or to those positions to be filled solely for the performance of religious functions.

(ii) BFOQ Analysis: The test for the BFOQ exemption is: (1) hiring of an employee on the basis of religion, sex, or national origin; (2) religion, sex, or national origin is a bona fide occupational qualification; and (3) the occupational qualification being reasonably necessary to the normal operation of the employer's business or enterprise. 

The court concluded Loyola met this test when its tenured faculty approved the recommendations of the chairman of the Department of Philosophy and reserved the three anticipated vacancies for competent Jesuit philosophers.

D. Concurring/Dissenting Opinions: N/A

E.  Subsequent History: Affirming treatment of BFOQ issue in Pime v. Loyola Univ. of Chicago, 803 F.2d 351 (7th Cir. Ill. 1986) (Majority; Fairchild, Senior Circuit Judge.)

F.  Key Issues Raised: #5

Presbytery of New Jersey v. Whitman, 99 F.3d 101 (1996) (Employment)

A. Overview: On remand, the District Court, denied plaintiff’s motion for summary judgment and granted state’s motion to dismiss in part and denied motion in part, the Court of Appeals, Nygaard, affirmed.
B. Affirmative Religious Claims:

a. The LAD provision forbidding aiding and abetting discrimination interfers with their right to follow the tenets of their religion. (§1983)
i. First Amendment free speech
1. Unconstitutionally overbroad
a. Failed to demonstrate
b. LAD incapable of any constitutional application
i. Dambrot v. Central Mich. Univ., 55 F.3d 1177 (6th Cir. 1995)
ii. Doe v. University of Mich., 721 F.Supp. 852 (E.D.Mich.1989)
1. Court finds these cases in appropriate because  both involved university “hate speech codes” that explicitly purported to regulate speech and other First Amendment activity.
2. Because protected activity was the target of these regulations, they had no constitution application and were thus facially invalid.
iii. Capable of some constitutional application
2. Content based restriction on speech
a. Rejected “secondary effects” doctrine set froth in Renton v. Playtime Theatres, Inc., 475 U.S. 789 (1984)
i. LAD provisions were not targeted at speech condemning homosexuality but rather the effects of discriminatory conduct.
ii. Passed constitutional muster because they were  rational and served the substantial government interest of ending discrimination.
iii. As applied challenge to the LAD
1. Impermissible content-based restriction on speech.
2. Court of appeals finds this analysis unnecessary
a. Once district court determined that the challenged LAD provisions were capable of some constitutional application and are not subject of an over-breadth challenge, there was no remaining issue of facial invalidity to be decided.
C. Religious Defenses:   None
D. Concurrence/Dissent: 

E. Subsequent History:  Certiorari Denied, U.S. March 31, 1997
F. Key Issue: Five
Raad v. Fairbanks North Star Borough, 323 F.3d 1185 (9th Cir. 2003)

A. Overview

a. Trial court entered summary judgment for defendant on all claims, including two separate grounds for a discriminatory retaliation claim.  Court of Appeals reversed in all respects, except for the plaintiff’s second retaliation claim.  Unanimous panel opinion by Judge Fletcher (with Alarcon and Graber)

B. Affirmative Religious Claims

a. Disparate Treatment (Title VII); failure to hire plaintiff because of religion(Muslim); judgment for plaintiff
i. p/f case;  not disputed
ii. legt., non-disc. Reason: Plaintiff allegedly had accent making her not easy to understand; also allegedly made bomb threat.
iii. pretext(focus of case): in granting summary judgment, trial court did not view the evidence in the light most favorable to plaintiff and drew inferences in favor of the defendant, and “impermissibly substituted its judgment concerning the weight of the evidence for the jury’s”; no new burden of production on plaintiff once this “shift back” occurs if evidence produced at p/f case stage would enable a reasonable factfinder to conclude discrimination occurred
1. Evidence for plaintiff: sufficient to meet pretext burden; factual questions NOT to be resolved at summary judgment stage
a. More qualified than applicant who received the position—ct. said this “standing alone” would be sufficient evidence for a jury to find discrimination occurred
b. Was told that she would not have to be interviewed for or compete for the position
c. EEO officer told plaintiff she was denied a position because of her accent—more closely related to nat’l origin discrimination, which plaintiff brought claim for as well
d. Defendant may have manufactured evidence showing plaintiff had been interviewed when no such interview took place
b. Disparate treatment (Title VII); disciplinary suspension because of religion; judgment for plaintiff
i. p/f case:  1) member of protected group; 2) performing job adequately before alleged “bomb threat”; 3) suffered adverse employment action when school district issued suspension
ii. legit., non-discriminatory reason:  plaintiff allegedly made bomb threat, and school district would sanction any other employee who made such a threat
iii. pretext:  plaintiff can establish either directly or indirectly; plaintiff offered evidence that she did not make the bomb threat and that others may have misinterpreted what she said because of preconceptions about her religion
1. satisfied burden here, and plaintiff should have been able to have jury decide factual disputes
c. Retaliation I (Title VII); refusal to hire because she complained to EEO officer; judgment for defendant
i. P/f case;  1) engaging in protected activity(includes filing of charge or complaint and other activity intended to oppose defendant’s unlawful discriminatory practices); 2) suffered adverse employment action; 3) causal link b/w protected activity and adverse employment action
1. Plaintiff claimed 2 specific principals failed to hire her because she complained to EEO officer but failed to present any evidence that these principals were even aware that she had engaged in protected activity—no issue of fact here without pointing to evidence that principles were aware
a. Her qualifications NOT relevant in this claim because the fact that principals hired less qualified applicants does not give rise to inference that the principals were aware of plaintiff’s protected activity
d. Retaliation II (Title VII); suspension for complaints to EEO officer; judgment for plaintiff
i. P/f case:  1) engaging in protected activity(includes filing of charge or complaint and other activity intended to oppose defendant’s unlawful discriminatory practices); 2) suffered adverse employment action; 3) causal link b/w protected activity and adverse employment action(may be inferred from “proximity in time” b/w protected activity and adverse employment action)
ii. Legit., non-disc. Reason:  defendant said she was suspended for making a bomb threat
iii. Pretext: because plaintiff had already established that factual dispute existed as to whether she made any bomb threat, and whether the defendant’s proffered reason was pretext for retaliating against plaintiff’s engagement in protected activity
C.   Religious Defenses--none
D.  Concurring/Dissenting Opinions—none

E.   Subsequent History--none
F.   Key Issues Raised--none
Raad v. Alaska State Commission for Human Rights, 2004 Alas. Lexis 5 (Employment)

A.  Overview: Justice Eastaugh reversed and remanded Superior Court of Alaska’s decision which had affirmed the dismissal of appellant’s discrimination complaint. The Superior Court of Alaska found some evidence of pretext in the decisions not to hire appellant, and inadequate consideration of that evidence by the Alaska State Commission for Human Rights.

B.  Affirmative Claims: 
1. Disparate Treatment on the basis of national origin (Title VII): Appellant claims that potential employers discriminated against her in their decision not to hire her as a teacher because of her Lebanese background.

2. Disparate Treatment on the basis of religion (Title VII): Appellant claims that potential employers discriminated against her in their decision not to hire her as a teacher because of her Muslim (or Moslem) religion. 

a.  Court applied the McDonnell Douglas test, involving a series of shifting burdens. 

· Under this test, complainant must first establish prima facie case of discrimination, assessed using four considerations.  Appellant showed that: (1) she belongs to a protected class; (2) she was at least minimally qualified for the 31 positions to which she applied; (3) she was rejected for all 31 positions despite her qualifications; and (4) no individuals from the same protected class as the complainant were hired for any of the 31 positions.

· Having established a prima facie case of discrimination, the burden shifted to the employer to articulate legitimate, nondiscriminatory reasons for the employment action.

· All the employers provided legitimate, nondiscriminatory reasons for the allegedly discriminatory action, so the burden then shifted back to the complainant to show that discriminatory reasons more likely motivated the employer. Usually a complainant satisfies this burden by showing that the employer's proffered explanation is a pretext for discrimination.

b. Court found potential evidence of pretextual reasons for employer’s decision not to hire appellant.

· Principal McGill testified that appellant seemed “extraordinarily distressed and nervous” prior to an interview, and cited this as part of the reason not for hiring appellant.  However, McGill’s testimony suggests that she was not present at the interview.  While this evidence does not directly show pretext, the inconsistency is indirect evidence of pretext.

· Principal Daniels stated that he did not hire appellant because he was looking for a teacher who could work well with underachieving or "at risk" students.  However, one of appellant’s letters of recommendation on file show that she has experience tutoring students at risk of failing.  While this does not completely undermine the principal’s decision, it is further potential evidence of pretext.

C.  Religious Defenses: None

E.  Subsequent History: None

F.  Key Issues Raised: #1
Redmond v. GAF Corp., 574 F.2d 897 (7th Cir. 1978) (Employment)

A. Overview: Appeal from the district court’s finding, after a bench trial, that the Defendant, GAF Corp. violated Title VII because it failed to show any effort to reasonably "accommodate" plaintiff's Jehovah’s Witness-Sabbatrian religious practices. Affirmed. (Majority; Wood, J.)

B. Affirmative Claims:

1. Disparate Treatment, Harassment, on the basis of race, and Retaliation, for bringing EEOC charges against his employer. (Title VII): Claim by plaintiff that GAF: (a) failed to promote plaintiff because of his race; (b) paid plaintiff at a lower rate than other employees because of his race; (c) harassed plaintiff in retaliation for filing an EEOC claim; and (d) termination either in retaliation for bringing EEOC charges or because of his inability to work overtime on Saturdays, because of his religious beliefs. The District Court dismissed all claims except the religious accommodation claim. On the religious accommodation claim the DC found for the Plaintiff. Affirmed.

B2. Affirmative Religious Claims:
1. Failure to Accommodate (Title VII): Claim by plaintiff that GAF failed to accommodate plaintiff’s religious beliefs that Saturday work was prohibited by his religion. Affirmed.

(a) GAF argued on appeal that because work on Saturdays is not per se prohibited by Redmond’s religion the practice was outside the protection of Title VII. 

(i) The 7th Circuit first concluded, in agreement with the 5th and 6th Circuits that: “conduct which is ‘religiously motivated,’ i.e., ‘all forms and aspects of religion, however eccentric . . . .’ is protected. Cooper v. General Dynamics, 533 F.2d 163, 168 (5th Cir. 1976).

(ii) The court then found that GAF’s argument was without merit, and that the religious practice in question was protected under § 2000 (j). The court based its finding on the following factors:

· sincere religious belief – as an active participating member of the church for over 16 years;

· evidence that he was appointed to be a lifetime leader of the Bible study class; 

· had served in that role for many years prior to this case; 

· evidence showed time of the meeting was arranged by church “elders”;

· after the meeting, the group, did field missionary work;

· plaintiff testified that he felt his participation in the Saturday activities were a "religious obligation” at the dictate of his elders.

(b) The trial court found, and the present court agreed that the plaintiff had made out his prima facie case of religious discrimination, the burden had shifted to GAF to show accommodation, or undue hardship, and that GAF had made no effort to accommodate plaintiff, nor had they attempted to show undue hardship.

(i) GAF on appeal tried to argue that prior to applying a burden shift, a court must impose an intermediate step requiring that the plaintiff show he had proposed an accommodation to the employer. See, Yott v. North American Rockwell Corp., 428 F. Supp. 763, 769 (C.D. Cal. 1977), and Chrysler Corp. v. Mann, 561 F.2d 1282 (8th Cir. 1977) The 7th Circuit explicitly rejected that reasoning.

(ii) GAF further argued on appeal that the plaintiff had failed to establish the prima facie requirement of giving notice to his employer of a request for accommodation. The court found both that: One, the evidence, though sparse, gave rise to a reasonable inference that plaintiff was being excused from Saturday work because of his "religious obligation" and, two, that any ambiguity on the issue of notice was eliminated during the meeting where the plaintiff was terminated. The court cited:

· Testimony by plaintiff that he had discussed the need for accommodation with his supervisor several times prior to the events leading to termination.

· Testimony by the supervisor that prior to the events leading to termination that “we” were allowing Redmond to take Saturdays off;

· Testimony by plaintiff that at the meeting where he was terminated he told the decision-makers that he could not work on Saturdays because of a religious obligation.

· Testimony by a decision-maker that the plaintiff told him at the meeting leading to termination that plaintiff could not work on Saturdays because of a religious obligation.

(iii) Finally, GAF argued that a finding of failure to accommodate is a matter of law, and not fact, and that the Appellate Court should review the lower court’s findings de novo. The court expressly rejects this claim, and found that failure to accommodate claims were findings of fact and reviewed on a clearly erroneous standard. The court then went on to find the DC’s findings were not clearly erroneous. The court also noted that while the DC did not have TWA as guidance, applying TWA to the facts, the DC’s finding withstands scrutiny.

C.  Religious Defenses: None

D. Concurring/Dissenting Opinions: None

E.  Subsequent History:  None

F.  Key Issues Raised:  #1, #3

Reed v. Great Lakes Cos., 330 F.3d 931 (7th Cir. 2003) (Employment)

A. Overview: Appeal from a grant of summary judgment for defendants. Affirmed in part, vacated in part and remanded. (Majority; Posner, J.)

B. Affirmative Religious Claims:

1. Disparate Treatment (Title VII): P-Reed argues that while working at a Holiday Inn he was compelled by supervisor-employer to attend a religions event with the Gideons, who were at the Holiday Inn to distribute bibles. Judgement for Defendant.

a.) The court dismisses claims 1 and 2 on the same grounds (failure to make a Pf case). See 2.a. (below)

b.) The opinion doesn’t ever expressly identify what the P’s claims are, other than in analysis of why those claims fail. 

2. Disparate Treatment (Title VII): P claims he was wrongfully terminated on the basis of religious discrimination. Judgment for Defendant. 

a.) Pf case of intentional religious discrimination: The court dismisses both claims on the basis that the P-Reed failed to make a Pf case of religious discrimination.

i) The decision-maked “must have been indifferent” to P’s religious views b/c P never expressed those beliefs. 

ii) A P can survive summary judgment if in alternative P, while declining to specify what his beliefs are, states that the employee’s religious beliefs differ from his employer's and that that is why he was fired.  See, Venters.

b.) The court seems to suggest that if P had met his Pf case, he would still lose b/c the P could not refute the D’s proffered legit. reasons for termination.


i) Legit. Reasons for termination:

· P’s sudden departure from the meeting amounted to embarrassment for the manager;

· P’s demeanor when confronted about reasons for leaving the meeting indicated he was unlikely to be a cooperative employee;

· Gideons could become angered by P’s demeanor and cut off the hotel;

ii) D-Great Lakes could not have compelled Reed to attend a religious service because the manager had no way of knowing the meeting would include prayer.

· No history w/ Gideons dropping off bibles involved a prayer service.

· No manager/decision maker is a Gideon. – This claim hints at a hostile environment harassment claim, b/c normally a decision-maker is making some religious act a requisite of employment and rarely if ever will it be to a different religion than that which the decision-maker/employer believes personally.

3. Failure to Accommodate (Title VII): It is not clear if the P ever pleaded a failure to accommodate, but the Court (perhaps sua sponte) examines the accommodation claim. P claims attending a meeting at which Gideons might pray or read from the Bible would offend his religious or antireligious sensibilities, and is entitled to an accommodation. Judgement for Defendant.


a.) Ansonia Board of Education v. Philbrook Accommodation Analysis



i) Application of analysis to facts: The P’s claim fails on two grounds.

(1) Sincerity: Employee-R is not permitted to redefine a purely personal preference or aversion as a religious belief; 

(2) “There is a line, indistinct but important, between an employee who seeks an accommodation to his religious faith and an employee who asserts as Reed did an unqualified right to disobey orders that he deems inconsistent with his faith though he refuses to indicate at what points that faith intersects the requirements of his job.”

b.) P failed to give notice to employer of request for accommodation.

c.) P’s beliefs are too speculative and create too high a cost on the employer to justify accommodation.

· This last point is one of many in which Jude Posner suggests annoyance with P-Reed for failing to claim to have any religious beliefs at all, including being a Gideon. 

C.  Religious Defenses: None
D. Concurring/Dissenting Opinions: 

1. Concurring in part, Dissenting in Part (Ripple, J.)

a) Agree with majority that P failed to establish: a case of intentional religious discrimination; and failure to accommodate his religious beliefs

b) Does not find P’s claim frivolous and would reverse and remand, not just remand on T.C.’s imposition of sanctions against the P’s attorney.

i) This issue wasn’t properly raised on appeal, but the Majority remanded the case on the issue.

E. Subsequent History: Rehearing denied by, Rehearing, en banc, denied by: Reed v. Great Lakes Cos., 2003 U.S. App. LEXIS 12878 (7th Cir. 2003)
F. Key Issues Raised: #1, #3, #6

Reed v. International Union, 569 F.3d 576 (6th Cir. 2009) (Employment) 

A. Overview:

1. Majority Opinion by Judge Batchelder, affirming district court’s grant of summary judgment to defendants (no materially adverse employment action supporting claim). 

B. Affirmative Religious Claims

1. Reasonable Accommodations (Title VII): P employee religiously objected to union membership and was obligated to make payments to designated charity. P Claimed that these payments (which were equivalent to full union dues) were not reasonable accommodation because another class of union members (“objecting member”) who objected to union’s political activities were required to pay less than full amount of dues (proportional reduction in dues to eliminate political contribution). Court finds that this accommodation scheme does not constitute an ‘adverse employment action’ and that P’s prima facie case failed. 

a. (Law) In order to bring an accommodations claim in 6th Circuit, P must first make a prima facie case of religious discrimination (discharge or discipline requirement). 

b. (Law and Fact)
i. P’s claim (that he pays 22% more than objecting members) “does not rise to the level of an adverse employment action.” 

ii. P does not carry burden “merely by showing that he has lost some amount of pay as a result of a proffered accommodation.”

a. Note: “an employee who believes that he is being treated less favorable because of his religion… has the right to bring a disparate treatment claim a claim that [P] explicitly has disavowed”

c. (Law) Duty to accommodate extends to unions as well as employers.

C. Concurrence, Judge Guy

1. Reasonable Accommodations (Title VII)
a. Requiring full amount of dues to go to charity was reasonable accommodation, so even if P satisfied prima facie case, he should lose. 

i. Accommodation should be based on nature of objection. Since P objected to belonging to union per-se, his treatment should not be compared with objecting members who disagreed with union’s political activities. 

D. Dissent, Judge McKeague

1. Reasonable Accommodations (Title VII)
a. (Law) Title VII does not require a discharge or discipline showing in order to support a reasonable accommodations claim. It should only require an ‘adverse employment action’ (such as economic loss). 

b.  (Law): Present law in this circuit suggests that P who makes an accommodations claim must make a greater showing (discharge or discipline) than P who makes a disparate treatment claim. This makes no sense since the same statutory language underlies both claims. 

c.  (Law): Even assuming the discharge/discipline requirement applies generally, it makes not sense to apply it to claims against unions. Title VII treats unions and employers differently and they have different powers relative to the employee.

i. (Law and Fact): since unions can’t actually discharge or discipline, the court sets the prima facie bar artificially high. 

d. (Law and Fact): P did meet discharge/discipline requirement. He had to pay more than secular objectors. (It did “rise to the level” of adverse employment action).

e. (Law and Fact) in response to concurrence: Accommodation was not reasonable because [1] the payment required from P was large and [2] secular objectors were treated better. 

E. Key Issues: 3

Rockwell v. Roman Catholic Archdiocese, 2002 US Dist Lexis 20992 (Employment)

A.  Overview: Judge Steven J. McAuliffe dismissed counts 1, 3-8 and 11-14. Counts 2, 9, and 10 were dismissed sua sponte for failure to state a viable cause of action.

B.  Affirmative Claims: 
1. Disparate Treatment on the basis of gender (First Amendment: Free Speech/Free Exercise): Claim defendants have violated constitutionally protected rights by refusing to ordain a female priest

a.  No claim alleging ‘state action’

· First Amendment limits actions of Congress or federal government agencies, not private entities

· Failure to state a state action means court lacks 

2. Disparate Treatment on the basis of gender (Title VII & NH Law Against Discrimination - Gender): Plaintiff claims that the Church has wronged her for refusing to ordain her, a female, as a Roman Catholic priest.

a. Claim fails because calls for court to depart from widely accepted law relating to ministerial exception

b. Application of Title VII to employment relationships between a church and minister “would result in an encroachment by the State into an area of religious freedom which it is forbidden to enter”

C.  Religious Defenses: 

1. Constitutional (First Amendment: Ministerial Exception): Court raises this defense in its analysis to rebut Plaintiff’s Title VII claims

a. Ministerial Exception

· State and Federal anti-discrimination laws do not apply to employment relationships between a church and its ministers

· Forbids court from reviewing Church procedures when making decisions relating to clergy
· 
E.  Subsequent History: Affirmed by Rockwell v. Roman Catholic Arch, U.S. App., 2004
F.  Key Issues Raised:  #5
Saeemondrae v. Mercy Health Services, 456 F.Supp.2d 1021
(N.D. Iowa 2006).

A.  Overview: 

· District Court, Bennet, Chief judge, found hospital was a “religious organization” entitled to exemption which was not waived and extended to retaliation claim, denied jurisdiction over remaining ICRA claims.

B.  Affirmative Religious Claims: 

· Treatment; (Title VII and the Iowa Civil Rights Act (ICRA) ); Saeemondrae (Wiccan former employee) asserted religious discrimination and retaliation claims under Title VII and the Iowa Civil Rights Act (ICRA) against former employer; Court dismissed claim and granted Mercy’s motion for summary judgment (for reasons listed in religious defenses section below).

C.  Religious Defenses:

· Statutory; (Title VII and the ICRA); Mercy argues that as a matter of law, it is entitled to invoke the “religious organization” exemptions under Title VII and the ICRA to Saeemodarae’s religious discrimination and retaliation claims; granted.
· Court employs standard from Hall: “In determining whether an institution or entity is entitled to assert the exemption, the court must ‘look at all the facts,’ and in making this inquiry, ‘it is appropriate to consider and weigh the religious and secular characteristics of the institution,’” including the nature and atmosphere of the organization. (1036)  Here, the court finds that both Mercy’s nature and atmosphere are “unequivocally ‘religious.’” (1037)
· Mercy did not waive the exemption because: Hall mandates that “the statutory exemptions from religious discrimination claims under Title VII cannot be waived by either party” (1038).  This precludes both of Saeemondrae’s counter claims (that Mercy waived the exemption by holding itself out as an equal opportunity employer and that Mercy waived the exemption by failing to asset the exemption in proceedings before the ICRC).
· Exemption applies to Title VII religious discrimination claim, because “there is no requirement that the employee be engaged in ‘religious’ duties for the exemption to apply to the employee’s claims.” (1040)
· Exemption extends to Saeemodarae’s retaliation claim because to permit the retaliation claim would “erode the intended effect of the exemptions, which is to recognize ‘the constitutionally-protected interest of religious organizations in making religiously-motivated employment decisions.’” (1041)
· Ct declines to exercise jurisdiction over state law claims.

D. Concurring/Dissenting Opinions: none

E.  Subsequent History:  none

F.  Key Issues Raised:  5
Sattar v. Motorola, Inc., 138 F.3d 1164 (7th Cir. 1998) (Employment)

A. Overview: Appeal from a grant of summary judgment for the defendant. Affirmed. (Majority; Wood, J.)

B. Affirmative Religious Claims 

1. Harassment (Title VII): Treatment of former Muslim now Lutheran convert employee by his devout Muslim employer amounted to harassment. Judgment for Defendant.

a. The circuit court said the issue was not properly raised in the pleadings at the D.C. level.

2. Disparate Treatment (Title VII): Plaintiff, Sattar, alleges that his termination was a pretext for religious discrimination by his supervisor, Pardesi, and Motorola. Judgement for Defendant.

a. Shapolia v. Los Alamos Nat'l Lab. Analysis

i) The court approvingly spoke of the D.C.’s rejection of the McDonnell Douglas formula, and acceptance of the rule created by the 10th Cir. in Shapolia. The elements of a Shapolia case are:


(1) P must show he was subjected to some adverse employment action;

(2) P must show that at the time the employment action was take, the p-employee’s job performance has been satisfactory; and

(3) P mush show some additional evidence to support inference that employment action was motivated by some discriminatory animus against employee by employer for failing to hold or follow the employer’s religious beliefs.

ii) In a Shapolia case, in order to survive SJ a P must only allege “enough to raise an inference that [plaintiff] discharge was based on impermissible reasons.” See also, Venters, supra. P- Sattar survives SJ. The burden then shifts to the employer to rebut the presumption.
iii) Asserted Legit. Reasons: 

· Deficient performance.

· Deficient leadership skills.

iv) Evidence of Pretext 


A) D’s evidence in support of legit reasons asserted:

· Sattar was placed on a probationary program structured to help bring employees not in good standing back into good standing. An independent decision maker not Pardesi placed him on probation.

· An independent decision maker, also not Pardesi, supervised the program and made the decision to terminate P-employee on the grounds of “deficient performance and deficient leadership skills”

B) P’s evidence of pretext:

· P-employee only failed the subjective aspects of the probationary program, and technically not the objective tasks because the tasks he was given were beyond the abilities of any one who tried.

· D-Motorola’s failure to investigate claims of religious harassment made were endorsements of Pardesi’s behavior towards P.

C) The court rejects both these claims and rules for the defendant. Ultimately it finds that P fails to meet prongs 2 and 3 of the Sapolia framework.

· Satisfactory job performance: P was not in good standing as determined by two decision makers independent of D-Pardesi’s imput or control.

· Supported Inference of Animius: P failed to provide evidence which created a reasonable inference let alone any link between the decision to terminate and Pardesi. 

b. The court essentially rules that P’s claim fails because he could not show a link between the religions animus directed towards him by Pardesi, and the decision to terminate.

C.  Religious Defenses: None
D. Concurring/Dissenting Opinions: None
E. Subsequent History: None
F. Key Issues Raised: None

Savanna Club Worship Service v. Savanna Club Homeowners’ Ass’n, 456 F.Supp.2d 1223 (S.D.Fla. 2005) (Housing)

A.  Overview: On cross-motions for summary judgment on undisputed facts, Judge Middlebrooks ruled for the defendant.

B.  Affirmative Religious Claims: 
1.  Disparate Treatment (FHA):  Claim that homeowners’ association rule prohibiting all religious services in common areas constituted religious discrimination against group that had been holding services in common areas.  Court ruled it was not an FHA violation.

a.  No discrimination on the basis of religion

· No general deprivation of access to common areas

· Rule banning all religious services in coimmon areas treats all residents and all religions the same.

· Lack of access to comon areas for relig. services does not make housing in the complex unavailable to people of plaintiffs’ religion; not an FHA violation merely to make living in complex less desirable. 

b.  Legitimate non-discriminatory reasons & no evidence of pretext.

· Complaints re Lot of legit. Reasons led to rule

· Impeding rights of other residents

· Violations of existing rules 

· Use by non-residents of common areas and parking

· Nature of common interest communities necessitates limits on rights to protect interests of other residents 

2.  Failure to Grant Accommodation (FHA):  Claim that homeowners’ association required to accommodate group that wished to hold religious services in common areas.  Rejected because FHA does not require religious accommodations.

· No explicit provision (cf. Title VII)

· Explicitly allows accommodations for “handicap”; suggests no intent re religion

3.  Same Claims (Florida FHA):  Court says Florida FHA interpreted to conform to federal FHA, so same results.

C.  Religious Defenses: None

E.  Subsequent History:  None

F.  Key Issues Raised:  #2, #3
Seshadri v. Kasraian, 130 F.3d 798 (7th Cir. 1997) (Employment)

A. Overview: Plaintiff, university professor, appealed a grant of summary judgment for Defendants on his copyright infringement claim and his Title VII religious discrimination claim, based on what Plaintiff called his “adherence to a creed that requires scrupulous honesty . . . in the scholarly pursuit of scientific knowledge." Affirmed. (Majority; Posner, J.)

B. Affirmative Religious Claims:

1. Disparate Treatment (Title VII): Claim by Plaintiff that the Defendant- University of Wisconsin’s suspension of Plaintiff for one year, and indefinite prohibition on Plaintiff supervising doctoral candidates on their dissertations, was motivated by animus towards Plaintiff’s religious beliefs of scrupulous academic honesty in the pursuit of scientific truth. Judgment for the Defendants, Affirmed.

(a) Prima Facie Case: The court essentially equates identifying one’s religion as being a necessary element of establishing one’s “sincerely held religious belief”, an element of a prima facie case of religious discrimination. The court ultimately concludes the Plaintiff is precluded from bringing a Title VII religious discrimination claim on the basis that he cannot establish a “deeply held religious belief, because:

(i) In the court’s eyes, the Plaintiff refuses to identify his religion, and this is essential to inquiry in a Title VII religious discrimination claim; and

(ii) the plaintiff’s beliefs, though potentially sincerely held, cannot amount to a finding of a sincerely held religious belief on the record, because of the Plaintiff’s refusal to identify his religion.

(b) The court’s sole support for its conclusions is the proposition that: “a person who seeks to obtain a privileged legal status by virtue of his religion cannot preclude inquiry designed to determine whether he in fact has a religion.”

(i) In support the court cited several IRS cases on an analogous issue, stating Seshadri’s claim is similar to claiming a right to a tax exemption on the ground that [Plaintiff] is a religious institution. Because the IRS would not be required to accept the Plaintiff at his word, the Defendant accused in a Title VII case of religious discrimination need not either, and inquiry is appropriate.

(c) The court characterizes the Plaintiff’s response to this point as a claim that he had a right not to identify his religion, because the government has no right to require a person to state his religious beliefs or affiliations. However, the court rejects this point on the above stated grounds.

(d) Finally, the court goes on to do a cursory accommodation analysis, essentially concluding that an accommodation framework most likely would not apply to the case because: (i) the plaintiff refused to identify his religious belief; (ii) the Defendant had no notice of Plaintiff’s religious beliefs (assumed arguendo); and (iii) if the Defendant did have notice of the Plaintiff’s beliefs, (also, arguendo) it could not reasonably accommodate the Plaintiff; (iv) because it would lead, as in the present case, to improbable and frivolous claims against students, creating an undue hardship for the University. 

F.  Key Issues Raised: #1
Shelton v. Univ. of Medicine & Dentistry of N.J., 223 F.3d 220 (2000)

Overview: 


Appeal from grant of summary judgment for defendant. Affirmed. (Majority; Scirica)

Affirmative Religious Claims:


(i) failure to reasonably accommodate religious believes

● Disparate treatment (Title VII)

Brief Description of claim:
Failure to accommodate a member of the Pentecostal faith, whose faith forbids her from participating directly or indirectly in ending a life.

Result: 

Summary judgment for defendant affirmed 

Presentation of Argument:

Disparate Treatment (Title VII): Failure to reasonable accommodate employee religious believes.

● Burden shifting analysis under Title VII


• Prima facie case: under the facts presented Shelton provided sufficient notice to the hospital, they were on notice since at least 1994.


• Reasonable Accommodation or Undue Hardship:  Offered to transfer Shelton to the newborn ICU position, invited Shelton to meet with the human resource department to identify other available positions.

● Court said plaintiff loses b/c she refused the Hospital’s efforts to accommodate her religious beliefs and practices.

Religious Defenses:

(i) Constitutional defense:

a. First Amendment 

b. Right to free exercise of religion

Brief description of claim: 

Hospital fired her because its viewpoint on abortion conflicted with hers, violating the Right to Free Exercise of Religion clause of the First Amendment.

Result: 

Plaintiff failed to establish the hospital was not neutral with respect to religion.

(ii) Right to Free Exercise: 

a. Plaintiff asserts Rosenberger

Brief description of claim:

Plaintiff asserts the hospital had accommodated other nurses in the past.

Result:

Court dismisses this claim because plaintiff is not asserting the hospital treated her differently from any other staff nurses who refuse to participate in procedures.

Court noted plaintiff has failed to establish the defendant has been anything but consistent in accommodating staff in the past.

Subsequent History:

(i) Direct History

● Treatment of Case on Appeal: Affirming summary judgment in favor of the defendant.

Slater v. King Soopers, 809 F. Supp. 809, U.S. Dist. 1992 (Employment)

A.  Overview: Judge Jim Carrigan granted defendant’s motion to dismiss, and denied defendant’s motion for summary judgment.

B.  Affirmative Religious Claims: 
1.  Disparate Treatment (Title VII):  Claim that Plaintiff discharged from employment with King Soopers because of political and religious beliefs.  Claim that Plaintiff discharged because Plaintiff organized and participated in Adolph Hitler Rally. 

a.  No discrimination on the basis of religion

· Not clear whether or not the KKK is religion

· Rely on Bellamy v. Mason’s Store’s that found racist and anti-Semitic organizations have a political character that is inconsistent with the meaning of religion

· History and purpose of the KKK indicate that the KKK is political and social in its nature

· Slater v. Romer Plaintiff argued that Adolph Hitler Rally was “political speech”

· Plaintiff failed to respond to court order requiring further briefing on whether or not the KKK is a religion

· Plaintiff failed to state a claim under Title VII



b. No federal subject matter jurisdiction: because failed to state a claim for federal relief


c. What Plaintiff should have done:

· Should have stated claim under CO statute 24-34-402.5 stating that it is a discriminatory employment practice for employer to terminate employee because he or she engaged in lawful activity off the premises of the employer during nonworking hours
· Claim may be bared by time limitations set forth in 24-34-403
C.  Religious Defenses: None


E.  Subsequent History:  

F.  Key Issues Raised: #1
Stately v. Indian Cmty. Sch., 351 F. Supp. 2d 858 (E.D. Wis. 2004) (Employment)

A. Overview: Judge Randa granted Defendant’s motion for SJ granted for lack of Subject Matter Jurisdiction, Plaintiff’s claim for counsel, and Defendant’s motion for extended discovery and extended dispositive motion deadline both dismissed as moot.

B. Affirmative Claims: 

1. Disparate Treatment on the basis of race or ancestry (TITLE VII & Wisconsin Fair Employment Act, Wis. Stat. §§ 111.321-.322): Plaintiff, former employee sued Defendant Indian school (ICS) for wrongful termination, based on breach of contract, wrongful termination, and race discrimination violating Title and the. The school moved for dismissal, and asked for an extension of time for discovery and filing dispositive motions.

C. Religious Defenses:  Lack of Subject Matter Jurisdiction (U.S. Const. Amendment I): The School argued that the court’s exercise of jurisdiction over this case would violate both the Free Exercise and Establishment Clauses of the Constitution. The court found that ICS had adequately cast into doubt whether the court has jurisdiction to hear the case. Judgment for Defendant.

1. Ministerial Exception/ Free Exercise Violation (U.S. Const. Amendment I): The Plaintiff argued that application of Title VII to the present issue fell into the the “ministerial exception” and any evaluation undertaken by the court would violate the Free Exercise Clause of the Constitution. The court agreed.

(a) Analysis of the “ministerial exception” hinged upon: (i) whether ICS was a religious institution; and (ii) whether the plaintiff’s role was ministerial. 

(b) The court found that ICS had established it was a religious institution, because there: (i) was a long history of findings that the Native American “religion” constituted a Religion under the First Amendment; and despite (ii) the absence of usual structures and elements in most religions; and (iii) the fact that this was the first Title VII case in which the religious institution claiming exception was devoted to advancing a number of religions, and not just a religion.

(c) The court further found the position was ministerial.

(i) In the 7th Circuit, the ministerial exception is:

· "founded upon the principle that 'perpetuation of a church's existence may depend upon those whom it selects to preach its values, teach its message, and interpret its doctrines both to its own membership and to the world at large.'" Alicea-Hernandez, 320 F.3d  698, 704 (2003) 

· Thus, when a party acts as a liason between a religious institution and "those whom it would touch with its message," she is acting in a ministerial role. Id.

(ii) On the present facts the position was ministerial because:

· ICS requires all of its teachers to integrate Native American culture and religion into their classes; 

· Plaintiff  participated in and, occasionally, assumed a leadership role in ICS's religious ceremonies and cultural activities (like spirit pole ceremonies, opening and closing ceremonies, and traditional Indian singing);

· Plaintiff served as a mentor to several students, expressly charged with taking a deep interest in the students' spiritual health;

· and given her instrumental role in developing the spiritual life of her Native American students.

2. Excessive Entanglement/ Establishment Clause Violation (U.S. Const. Amendment I): The Plaintiff argued that applying Title VII and §1981 to ICS would amount to excessive entanglement in the ICS’ religion, amounting to a violation of the Establishment Clause. The court agreed.

(a) Lemon Test: The Defendant only challenged application of Title VII under the 3rd prong, excessive entanglement, of the Lemon Test. The court agreed, citing the proposition that: Employment decisions made by a religious employer may be motivated by its religious beliefs, and not compelled by Title VII or § 1981. The court supported its proposition with the following potential harmful outcomes:

(i) Title VII and § 1981 would burden ICS by (ii) coercing ICS to make employment decisions not with matters of faith in mind, but rather with eye an towards avoiding litigation; 

(iii) forced to consider secular standards rather than religious ones, ICS would be hampered, unable to promote its religious values as it is constitutionally entitled to do;

(iv) The employment decisions a religious employer makes may be motivated by its religious beliefs, not compelled by Title VII or § 1981;

(v) the resulting relationship between the government and ICS would be unmanageable, as courts would have to determine when ICS's religious goals do not clash with the government's goals. Additionally courts would be forced to consider whether future plaintiffs were religious enough for ICS, or faithfully carried out their religious obligations in the classroom;

(vi) entanglement may also result in (if it has not already) a long, legal battle draining ICS's resources; 

(b) Moreover, the court concluded, the entanglement would be calculated to reveal the thought process involved in selecting teachers at ICS. Yet, the Court has determined that Stately's position was a ministerial one, and the Court may not involve itself in telling religious institutions whom to hire and fire as its ministers. 

(c) Accordingly, the court found it lacked SMJ on the State law issues, because SMJ was barred on the Federal Claims by the Constitution.

E.  Subsequent History:  None. But see, distinguishing treatment of state law SMJ in, Coulee Catholic Sch. v. Labor & Indus. Review Comm'n, 2008 WI App 68 (Wis. Ct. App. 2008)

F.  Key Issues Raised: #1, #5
Tepper v. Potter, 505 F.3d 508 (6th Cir. 2007)

A. Overview

1. After budget and staff was cut, D post office could no longer allow P to take his Sabbath off without violating collective-bargaining agreement.  P was now required to take equivalent of unpaid vacation. 

2. Majority Opinion by Judge Cole, affirming grant of summary judgment to defendants.
B. Affirmative Religious Claims

1. Failure to Accommodate (Title VII): unable to take Sabbath or Holy Days off without financial penalty. 

a. Court (Law and Fact) P failed to show that his indirect burden (forced to take unpaid leave to honor Sabbath) satisfied “discipline” or “discharge” requirement. 

i. P was “simply not being paid for the time he does not work; he has not been disciplined or discharged.” (at 515). No affirmative punishment by employer. 

a. P argues that the restriction constituted constructive discharge. 

i. Court: P never quit, so by definition he was not constructively discharged. Also, no “intolerable working conditions” demonstrated. 

2. Hostile Work Environment (Title VII). P claims that coworkers made discriminatory comments.

a. Court (Fact and Law): Comments vague, failing to meet evidentiary burden.  

i. Not frequent (spanning over a decade)

ii. All but one comment didn’t mention P’s religion at all.

Thomas v. Saint Francis Hospital, 990 F.Supp. 81, 82 (Employment)

A.  Overview:  Majority opinion by Goettell denying employer’s summary judgment on part of the religious claim.    

B.  Affirmative Religious Claims:

1.  Disparate Treatment Claim (Title VII):  Claim that employer used alleged violations of preaching to patients and other alleged disciplinary violations as a pretext to fire her because employer did not approve of her religious beliefs.  Summary judgment for defendant denied.  

a. Court uses mixed motives approach.  A plaintiff may satisfy the burden of proof either through direct or circumstantial evidence.  (Tyler v. Bethlehem Steel Corp. 958 F.2d 1176).  Also a plaintiff “must present evidence of conduct or statements by persons involved in the decision making process that may be viewed as directly reflecting the alleged discriminatory attitude.” (Otrowski v. Atlantic Mut. Insurance cos., 968 F.2d 171)  The quantity of the evidence must be sufficient “to permit the fact finder to infer that the attitude was more likely than not a motivating factor in the employer’s decision.” Id.  

 b. The court finds that employee has established sufficient issues of material fact exist to deny the defendant’s motion for summary judgment.  


i) Employment record states she was fired directly as a result of her religion.  The record states that the defendant “realize[s] has her beliefs, but that while at work she needs to conform to hospital policy.”  


ii) Employment also states that she was disciplined for incidents of preaching to patients, but employee argues these incidents were concocted in order to terminate her. In support of these claims, the employee cites inconsistencies between her employment record and testimony.  The court decided that this inconsistency raises a genuine issue of material fact as to whether the decision to terminate had discriminatory motivation.  


2. Disparate Treatment Claim (Title VII): Claim that employer used alleged violations of preaching to patients and other alleged disciplinary violations as a pretext to fire her because employer did not approve of her religious beliefs.  Summary judgment for the defendant granted.



a. Plaintiff has not met burden to provide sufficient evidence to establish the circumstances surrounding her rejection for the position give rise to an inference of discrimination.    




i)  Employee offers no proof to support her claim besides to suggest that her chances of promotion to two positions were negatively impacted by the incidents of preaching to patients in her employment record



ii) Employee must offer evidence to establish that a triable issue of fact exists.  (Geonaga 51 F.3D 14).  Court decided employee did not offer enough evidence to establish a triable issue of fact on her failure to promote claim.  


3. Disparate Treatment (Connecticut 46a-60(a) (1)):  Claim that plaintiff was disciplined and terminated because of fabricated complaints.  Summary judgment denied for defendant.  Same procedure used as to analyze Title VII.


4. Disparate Treatment (Connecticut 46a-60(a) (1)):  Claim that plaintiff was not promoted because of fabricated complaints.  Cause of action was dismissed because employee did not properly raise the claim.

C. Religious Defenses: NONE

D. Concurring/Dissenting Opinions: none

E. Subsequent History: affirmed by Thomas v. St. Francis. 18 F.3d 235

F.  Key Issues Raised:  none
Tooley v. Martin-Marrieta Corp., 648 F.2d 1239 (9th Cir. 1981) (Employment)

A. Overview

· In a unanimous panel opinion by Judge Farris, the court affirmed U.S. Dist. Ct. order enjoining defendant from discharging plaintiffs for failure to pay union dues.
B. Affirmative Religious Claims

1.  Failure to Accommodate (Title VII); Plaintiffs alleged religious discrimination by failure to accept reasonable accommodation of allowing contribution to charity in lieu of payment of union dues that violated tenet of their religion; judgment for plaintiffs.

· Ct. notes it has held that duty imposed by Title VII applies equally to employers and unions

· PF case:  No Dispute

· Union argues no duty to accommodate: requested accommodation (substituted payment to charity in lieu of union dues) was inherently unreasonable

· First argues inherently unreasonable because inconsistent with national labor policy of promoting union shop agreements between employers and unions

· Ct. acknowledges conflict b/w policies of NLRA and goals of employment discrimination statutes

· BUT, Section 701(j) reas. accommodation provisions “effect a balance between these interests by requiring reas. accommodations of the employee’s religious beliefs by the union or the employer in the absence of undue hardship to either.”

· Ct. says that “[t]he substituted charity contribution is consistent with the[se] balancing interests” because the union can still enjoy the benefit of the agreements while the plaintiffs can practice their religion according to its requirements.

· Further, recent amendments to the NLRA by Congress are virtually identical to the accommodations sought by plaintiffs.

· Leg. history of that amendment says that the amendment is a “reconciliation” of the 2 statutes and that an accommodation “does not interfere with the employer’s or union’s right to execute union shop agreements.  

· Next argues that charity contribution accommodation unreasonable because results in impermissible unequal treatment of employees

· Ct. says that accommodation provisions of Title VII do not authorize preferential treatment; “plaintiffs suffer the same economic loss as the union member employees

· Undue Hardship:  Union argues that charity contribution substitution deprives it of necessary funds for its support---District Court had found that union’s surplus reserves exceeded the dues lost by accommodations, so the likelihood of undue hardship was remote

· Union argues trial court used wrong standard under Hardison by considering the availability of surplus funds; and that employers(unions) not required to accommodate when costs are more than “de minimus”

· Court says undue hardship is evaluated by “considering the particular factual context of each case.”  “[M]erely conceivable or hypothetical” hardships will not be enough.  Requires “actual imposition on co-workers or disruption of the work routine.”  Under the case by case factual analysis requirements of Hardison, the lower court’s standard is not inconsistent with those principles.

· Union argues district court finding was clearly erroneous

· Ct. says union has not established that it will be deprived of “monies necessary for its maintenance of operations” and, therefore, lower court finding is not erroneous

C. Religious Defenses

1.  Establishment Clause (First Amendment, U.S. Constitution); union argues application of section 701(j) violates establishment clause; judgment for plaintiff.

· Establishment Clause “ensures government neutrality in matters of religion…[but] [g]overnment  may legitimately enforce accommodations of religious beliefs when the accommodation reflects the obligation of neutrality in the face of religious differences

· 3 part Nyquist test—enforcement of section 701(j) must:

·  1) Reflect clearly secular purpose

· Union argues purpose of 701(j) was to secure special treatment for Sabbatarians.

· Ct. says that just because 701(j) resolves problems unique to some religions(here,7th Day Adventists), does not mean it lacks a secular purpose

· Section was enacted to protect minority religions and is consistent with the broader policies of equal employment opportunity for all under Title VII

· 2) Have primary effect that neither inhibits nor advances religion

· Union argues that charity substitution for union dues advances the plaintiffs religion in economically beneficial ways by giving broader economic choice

· Ct. says this argument confuses primary benefits (which the Est. Cl. Is concerned with) with ancillary and incidental benefits; Plaintiffs still required to pay same amount and are simply being allowed to work without violating tenets of their religion

· 3) Avoid excessive entanglement

· Ct. says that the substituted charity accommodation  will only require a minimal amount of supervision and administrative cost and will not be “comprehensive, discriminating, and continuing,” and is not excessive

D. Concurring/Dissenting Opinions:  none

E.  Subsequent History:  cert den’d, 454 U.S. 1098

F.  Key Issues Raised:  #3

Tucker v. Reno, 205 F. Supp. 2d 1169 (D. Or. 2002) 

A. Overview

a. Judge King granted defendant’s motion for summary judgment and dismissed all claims with prejudice

B. Affirmative Religious Claims

a. Disparate Treatment (Title VII); Refusal to Hire because of his religion; summary judgment for defendant

i. McDonell Douglass Analysis

1. Plaintiff’s failure to establish a prima facie case:  Plaintiff, an ordained minister in the Church of Nazarene and counselor for the Bureau of Prisons(BOP), applied for a chaplaincy position with the Bureau.  Generally, to be considered and hired for chaplaincy position, applicants must hold a Masters of Divinity or its academic equivalent.  This standard eventually became adopted in BOP’s official policies and was a matter of record before plaintiff applied for the position

a. Plaintiff did not have a Master of Divinity or its academic equivalent.  He had a Master of Christian Counseling and was working on a doctorate.  He was encouraged to, but did not pursue the degree, even though his seminary offered one.

b. Plaintiff contended that there was no official, written policy of this qualification until 2 years after he applied.  Although the requirement did evolve over time, plaintiff offered no evidence to rebut defendant’s argument that applicants were informed and aware of the requirement.

c. Plaintiff could not prove that he was qualified for the position and, therefore failed to satisfy the second element of a prima facie case under McDonell Douglass framework requiring a plaintiff to prove he or she was qualified for the position.

b. Disparate Impact (Title VII); facially neutral policy has disparate impact because of religion; summary judgment for defendant
i. Prima facie case:  Plaintiff must 1) identify specific employment practice or selection criteria challenged; 2) show a disparate impact; 3) prove causation
1. “Statistical evidence showing disparate impact must be sufficient to show that the questioned practice caused the exclusion of applicants because of membership in a protected class.”
a. Plaintiff offered NO statistical evidence to establish prima facie case and defendant offered statistical evidence that 6 BOP chaplains are members of the Church of Nazarene
b. Plaintiff failed to establish prima facie case
c. Retaliation  (Title VII); defendant refused to hire in retaliation for previous EEOC complaint; summary judgment for defendant
i. Prima facie case:  Plaintiff must show 1) involvement in a protected activity; 2) adverse employment action; 3) causal link between the adverse employment action and protected activity
1. Plaintff failed to show causal link because more than 3 years had passed since the filing of the EEOC complaint and plaintiff had also failed to show he was qualified for the position anyway, as discussed in the disparate treatment analysis
C. Religious Defenses--none
D.  Concurring/Dissenting Opinions—none

E.  Subsequent History--none
F.   Key Issues Raised--#1

Turic v. Holland Hospitality Inc., 849 F. Supp. 544 (W.D. Mich. 1994) (Employment Discrmination)

A. Overview

1. Majority Opinion by Judge Enslen (bench trial) held that terminating P employee because of her potential abortion violated pregnancy discrimination under Title VII. 

B. Affirmative Religious Claims

1. Religious Discrimination (Title VII): P claimed that she was fired because discussion of her possible abortion inflamed her overwhelmingly Christian co-workers,
a. (Law): Title VII supports “employment atmosphere” claims of religious discrimination, where P’s “religious issues with her employer [are] not premised on her own faith.”  Where P is terminated because of the difference between P’s and D’s religious beliefs, P has a cause of action for religious discrminiation.
b. (Law and Fact): P presented evidence that [1] co-workers had negative reaction to P’s contemplated abortion and [2] that this negative reaction was based on religion. 
i. Court: this was sufficient to escape summary judgment, but not sufficient to find liability in bench trial.
ii. Note: P generally abandoned her religious discrimination claims in favor of pregnancy discrimination claim under Title VII. Court found liability on these grounds. 

c. (Law, Generally) (Court is discussing pregnancy discrimination claim here, but analysis fits with religious discrimination as well).

i. Where employer acts upon prejudices of employees and eliminates the person who ‘did not fit in’ on the basis of a protected characteristic D is liable.
a. “Title VII identifies a limited set of circumstances in which employers do not have the option of simply removing the ‘undesirable’ or controversial person from the workplace. Instead, the burden si on the other employees and customers to become accustomed to being alongside people with radically different beliefs.” 
C. Subsequent History: Affirmed in Part, Reversed in part by 85 F.3d 1211 (6th Cir. 1996) (all relevant issues affirmed, but court found that  “(5) employer's actions did not rise to level required to support punitive damages.”)
D. Key Issues:  1, 5 (sort of, where most employees are very religious).
Venters v. City of Delphi, 123 F.3d 956 (7th Cir. 1997) (Employment)

A. Overview: Appeal from a grant of summary judgment for the defendant. Affirmed in part (for claims against City), Reversed in part, and Remanded for a trial on the surviving claims against supervisor, Ives. (Majority; Rovner, J.)

B. Affirmative Religious Claims

1. Disparate Treatment Claim (Title VII):  P- Venters claims that her discharge was motivated by the fact that she did not belong to supervisor-Ives' church and did not subscribe to his particular view of Christianity. Reversed and Remanded for trial.

a. Shapolia v. Los Alamos Nat'l Lab. Analysis (992 F.2d 1033 (10th Cir. 1993)).

i) Choice of Prima Facie Case: The Court reinforces it’s acceptance of the 10th Cir.’s prima facie (Pf) framework in cases where the employee alleges termination on the basis of religious discrimination.

ii) The 7th Cir. adopted this framework in the 1996 case, Carson v. Bethlehem Steel Corp., 82 F.3d 157 (7th Cir. 1996) (per curiam), and rejected the McDonnell Douglas framework for unlawful discharge cases, on the basis that the Shapolia framework was better suited to handle these types of claims. The court stated: “Simply put, "the question . . . is whether the plaintiff has established a logical reason to believe that the decision [to terminate her] rests on a legally forbidden ground." (emphasis added)
· Unlike the McDonnell Douglas-Burdine/ accommodation framework, the employee need not demonstrate either:
· 1) that their dismissal was a pretextual for some unlawful criterion; OR
· 2) their own religious beliefs.
· Rather the employee must show the employer’s asserted perception that she did not share his [supervisor/employer’s] own religious beliefs.
· Court believes this is in accordance with other Title VII cases and frameworks.
iii) Under the Shapolia-Bethlhem Steel framework, once the P has established a Pf case, the burden shifts to the employer to show the proscribed criterion was not considered at all in its decision, in accord. w/ the Civil Rights Act of 1991.

· The court states that overcoming this burden is different from the McDonnell Douglas-Burdine analysis.

· The pertinent question is whether the employer’s evidence as to the legitimate reasons for terminating the employee eliminates any doubt as to whether religion played at least a motivating role in her discharge.
b. In establishing a Shapolia-Bethlhem Steel Pf case a P can use direct or indirect evidence. 

i) Direct evidence suggests or allows for an inference that the decision-maker or supervisor (person with the power to hire, fire, promote and demote the plaintiff) was animated by an illegal employment criterion. This includes:

· Direct or Specific remarks to that effect. E.g.  “I am firing you because you are not a Unitarian” etc.

· Remarks and other evidence that reflect a propensity by the decision-maker to evaluate employees based on illegal criteria will suffice as direct evidence even if the evidence stops short of a virtual admission of illegality. E.g. “If you do not convert to Unitarian-Univeralism, I will fire you…”
· Evidence must have some relationship with the employment decision in question; inappropriate but isolated comments that amount to no more than "stray remarks" in the workplace will not do. 

c. Application of the Shapolia-Bethlhem Steel Pf case: Appellant-Venter’s wrongful termination suit survives SJ. 

i) P’s case relies mainly on direct evidence.

· Supervisor at several times told employee that she did not meet his religious expectations prior to discharge.

· Supervisor at several times told the employee that if she did not meet his religious expectations she would be discharged.

· Supervisor told employee an “evil spirit” had taken her soul and this was unacceptable in his department.

ii) Asserted Legitimate Reasons by Ds: 

· (1) Employee had failed to monitor or to respond to fire department radio calls; 

· (2) Employee had shown disrespect for Fire Chief Wilmer Schock and other members of the fire department, and had made an obscene gesture to a firefighter, described as giving him "the finger;" and

· (3) Employee was generally resistant to change, and in particular, had continued to write telephone messages on stray pieces of paper instead of using the telephone message pad as supervisor had asked her to do on two separate occasions.

iii) The competing stories create a genuine issue of material fact. Specifically the question as to “what role if any her (P-Venters’) religion (or Ives' perception of her religion) played in her discharge is a question.” for a jury. 

2. Harassment/ Hostile Environment (Title VII): Claim that Plaintiff’s supervisor created a hostile work environment and that his actions amounted to harassment on the basis of religious beliefs. Reversed and Remanded for trial.

a.) Harris and Meritor Analysis: 
i) Framework: The title VII sexual harassment/hostile environment cases of Harris v. Forklift Sys., Inc. (510 U.S. 17 (1993)) and Meritor Sav. Bank, FSB v. Vinson (477 U.S. 57) (1986)) are applicable to all Title VII hostile environment claims.

· Whether or not the plaintiff's work environment may be considered "hostile" for purposes of Title VII is an assessment that depends on the totality of the circumstances.  Harris, 510 U.S. at 23
· The claim must be judged both from an objective viewpoint (i.e., that of the reasonable person) and; 
· From the subjective viewpoint of the plaintiff herself.  Harris, 510 U.S. at 21-22
· This is a question for a jury.

ii.) The allegations in the plaintiff’s pleadings sufficiently raise jury questions under two alternative theories of workplace harassment for a protected characteristic/ hostile environment.

b.) Hostile or abusive work environment. Employee raised sufficient facts to let the question go to a jury.

i) Under this theory, the plaintiff has a Title VII claim if they can show the abuse was motivated by animus towards the employee’s religious beliefs. Factors include:

· The frequency of the discriminatory conduct; 
· Its severity;
· Whether it is physically threatening or humiliating, or a mere offensive utterance; 
· Whether it unreasonably interferes with an employee's work performance.
ii) Application of theory to the facts: “Accepting [Plaintiff] Venters' recounting of the facts, we also think that a reasonable person in Venters' position could have found her work environment hostile. As Venters has described them, Ives' remarks were uninvited, were intrusive, touched upon the most private aspects of her life, were delivered in an intimidating manner, in some cases were on their face scandalous, and were unrelenting throughout the entire period post-dating his appointment as chief of police, continuing even after she had informed him that his comments to her were inappropriate.” Examples include:

· Supervisor repeatedly subjected employee to lectures (at work, during working hours) about her prospects for salvation;
· Supervisor (at work, during working hours) made highly personal inquiries into her private life (whether there was truth to purported rumors that she entertained guests in her home with pornography, for example), and;
· Supervisor, went so far as to tell her that she led a sinful life, that he was certain she had had sex with family members and possibly animals, that she had sacrificed animals in Satan's name, and that committing suicide would be preferable to the life he believed employee was living. 
· After having asked supervisor to stop these comments, the employee asserts that the employer did not refrain from proselytizing, and that the religious remarks continued unabated through the date of her discharge more than eight months later. 
· Employee has made clear that she found employer’s words to her offensive; she has also made clear that in view of his threats to terminate her if she did not "save" herself, she found it difficult to tell employer that she did not wish to engage in these discussions (although ultimately, she allegedly did so). 
iii) Rebuttal by Defendents: Employers argued the Employee waived and “welcomed” her harassment by engaging Supervisor-Ives about his religious beliefs; the court suggests this argument is insufficient but none-the-less raises questions for a jury.

· “But Venters represents that on February 14, 1994, she told Ives that he had "crossed the line" and would file suit if he did not keep maintain a professional relationship with her. Accepting that allegation as true, then whatever questions there might have been as to whether Venters welcomed these discussions were answered as of that date.” 
c.) Quid pro quo harassment. . Employee raised sufficient facts to let the question go to a jury.
i) Using the facts and relevant evidence already expounded above, the court concludes “From all of this, a jury could reasonably conclude that Ives made adherence to his set of religious values a requirement of continued employment in the police department. This fits neatly within the quid pro quo framework. “
C.  Religious Defenses

1. Un-named Rights (U.S. Const. Amendment I):  The plaintiff employer argued that enforcement of this statute would violate his First Amendment right(s). Reversed and Remanded for a trial.

a) Free Speech: The court, without being explicit, implies the employer raised a First Amendment Free Speech defense against enforcement of this statute, and as a justification for his behavior. However as it was unclear as to whether or not these comments actually occurred, especially after Feb. 14, 1994, and this is a sufficient jury question.

b) Guiding language on this defense: The court hints heavily that the First Amendment Claim would no withstand scrutiny.

“We merely take the opportunity to reiterate that Venters' case, as we understand it, does not rest on allegations of mere discomfort with religious views that we may assume Ives, even as a public official, was free to express, but upon allegations that Ives used his office to impose his religious views on Venters as his subordinate. Whatever the First Amendment may have entitled Ives to believe, to say, or to do, it did not permit him as a public official to require his subordinate to conform her conduct and her life to his notion of "God's rule book." It did not allow him to condition her continued employment on the state of her "salvation." It did not grant him license to make highly personal remarks about the status of her soul when informed that these remarks were unwelcome.”

D. Concurring/Dissenting Opinions: None
E. Subsequent History: None
F. Key Issues Raised: #6 (#1 and #2 - on Constitutional claims by D.) 

Vetter v. Farmland Industries, Inc., 901 F.Supp. 1446 (N.D.Iowa 1995).

A.  Overview: 

· Jury verdict for employer.  

· Employee moved for judgment as a matter of law or for a new trial.

· The District Court, Bennett, J., entered deferred judgment for employee, pending trial on damages.

B.  Affirmative Religious Claims: 

· Disparate Treatment, accommodation; (Title VII); employee alleged that employer failed to reasonably accommodate his religion when it denied him permission to live outside his sales territory in order to live in a city with a synagogue and an active Jewish community; judgment for plaintiff-employee.

· Court says “Vetter is entitled to judgment as a matter of law on his claim that Farmland failed reasonably to accommodate his religion,” (1460) because Farmland presented no evidence which supports its contention that it made an effort to reasonably accommodate Wetter’s religion.

· The court reserved ruling on Vetter’s alternative motion for a new trial on both the accommodation and disparate treatment claims.

C.  Religious Defenses: none

D. Concurring/Dissenting Opinions: none

E.  Subsequent History:  8th circuit reversed judgment in 1997.
F.  Key Issues Raised:  3
Virts v. Consolidate Freightways Corporation of Delaware, 285 F.3d 508 (6th Cir. 2002)

A. Overview

1. Majority Opinion by Judge Clay, affirming summary judgment in favor of defendants.

B. Affirmative Religious Claims

1. Accommodations Claim (Title VII). P truck driver had a religious objection to doing overnight ‘sleeper runs’ where the other driver was female. Asked for exception to rotation (based on seniority, collective bargaining agreement). 

a. Court (Law): Reasonable accommodations may not require more than a de-minimus burden. P’s proposed accommodations all require D to “skip over” P and drop him from the list, thereby violating the “order of seniority.” More than a de-minimus burden (Hardison).

1. P argues: [1] because he is not a “junior employee” as in Hardison, possible violation of collective bargaining agreement is only ‘speculative.’ [2] Exemptions likely to be rare. 

a. Court: “an employer does not have to actually experience the hardship in order for the hardship to be… unreasonable.”

b. P argues that D had an obligation to “explore a voluntary waiver of seniority rights” before declining to accommodate.

1. Court: P’s precedent involves cases where there is no collective bargaining agreement. 

2. Retaliatory Discharge (Title VII). P argues his subsequent suspension (for apparently unrelated conduct) was retaliation. Court apparently decides on two grounds. 

1. Court: (Law) this issue is moot because P was subsequently reinstated with seniority, back pay and retirement benefits restored. P was made whole. 

2. Court (Law and Fact): Even if not moot, D adequately demonstrated that it held “honest belief for its employment action” (that P was tampering with time sheets). 

C. Key Issue: #3

Watson v. Nabisco Biscuit Company, 224 F.Supp.2d 852 (2002)

Overview:


Judge Greenaway granted defendants’ motion for summary judgment on all issues.

Affirmative Religious Claims:
Racial Discrimination (N.J. Law Ag. Discri.) (42 U.S.C. § 1981)
· Disparate Treatment

Brief Description of Claim:

Discriminated against at work because of race

Result:

Summary judgment for defendant

Presentation of Argument:

1. Disparate Treatment (N.J. Law Ag.Discri.): Plaintiff states he was treated differently at work because of race.

a. Mixed Motive Theory

i. Plaintiff must show conduct or statements by persons involved in the decision making process that directly reflect alleged discriminatory attitude.

ii. Application of mixed motives: Plaintiff points to a secret file maintained by the defendants. Defendant testified they file contained plaintiff’s evaluations and investigations related to plaintiff’s complaints.

b. Court is unwilling to find the file demonstrates direct evidence.

Harassment (N.J. Law Ag. Discri.)

· Disparate Treatment 

Brief Description of Argument: 

Plaintiff claims he was harassed because of his race.

Result: 

Summary judgment for defendants

Presentation of Argument:

1. Disparate Treatment (N.J. Law Ag. Discri.): Harassed regularly because of his race
a. Prima Facie Case of Racial Harassment: Court applied the severe and pervasive standard from Title VII.
i. Application of Sever and pervasive: Standard not met
b. Court found plaintiff’s evidence falls short of demonstrating he suffered more than the ordinary tribulation of the workplace
Discriminatory Discharge (N.J. Law Ag. Discri.)(Title VII)

· Disparate Treatment

Brief Description of Claim: 

Plaintiff claims retaliatory discharge

Result: 

Summary judgment for defendants

Presentation of Argument:

1. Disparate Treatment (Title VII)

a. Title VII discriminatory discharge
i. Choice of prima facie case: Standard applied in Title VII claims.
ii. Application of prima facie case: Qualified and members not in protected class treated more favorably standard not met.
1. Qualified: Plaintiff asserts he performed responsibilities adequately, defendants show files of complaints and inadequate performance. Plaintiff failed to show he was fully qualified.
2. None protected classes treated more favorably: Plaintiff alleges (1) subject to requirements and discipline not given to similarly situated employees (2) defendant engaged in publicly abusive behavior towards him. Plaintiff fails to provide sufficient evidence of these two claims.
b. Court found plaintiff failed to establish elements two and four of the prima facie case for discriminatory discharge.
Subsequent History: None
Wirth v. College of Ozarks, 26 F.Supp.2d 1185 (W.D.Mo.1998) (Employment) 

A.  Overview: The trial court dismissed all of the employee’s religious discrimination claims because the employer qualified as a religious institution and was thus exempt from 42 U.S.C.S. § 2000e-2(e) and Mo. Rev. Stat. § 213.055, making it able to discriminate against the employee based on religion. The dismissed claims included: retaliation based on religion, discrimination and termination of employment based on religion, and violation of constitutional rights. Judge Gary Fenner, writing for the US District Court for the Western District of Missouri, Southern District, dismissed the claims. 
B.  Affirmative Religious Claims:

1.  Retaliation; (42 U.S.C.S. § 2000e-2(e)); Employee claims that employer College of the Ozarks retaliated against him and terminated his employment on the basis of religion; the court found that employee did not establish that he was engaged in an activity which is protected under Title VII. 




a. 
Stating a retaliation claim under Title VII: “Plaintiff must allege that (1) he engaged in activity protected under Title VII; (2) Defendants subsequently took adverse employment action against him; and (3) a causal relationship existed between the protected activity and the adverse employment action.”




b.   Employee sending out survey not protected activity: Employee sends out faculty survey that “measured career goals or preferences” and Dean of the school mandates employee terminate the survey. Employee then receives no pay raise and is eventually terminated. Claims that he was retaliated against because he is Catholic (and too old). 

i. Title VII prohibits employers from retaliating against an employee "because he has opposed any practice made an unlawful employment practice by this subchapter, or because he has made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing under this subchapter." 42 U.S.C. § 2000e-3(a). Being fired for sending out survey does not fit within the statute. 

2.  Treatment—discrimination and termination;  (42 U.S.C.S. § 2000e-2(e) and Mo. Rev. Stat. § 213.055); Employee claims that the College of the Ozarks discriminated against him and terminated his employment because he is Catholic, in violation of federal and state law; the court found that because the college is religiously affiliated, it is exempt from the religious discrimination claims under Title VII and Missouri Human Rights Act.  


3. Treatment—violation of constitutional rights; (42 U.S.C § 1985); Employee claims that College of the Ozarks violated his constitutional rights; court finds that employee did not show any prohibited animus as statutorily required, thus the complaint is dismissed.

a. To state a claim under 42 U.S.C. § 1985: plaintiff must plead “(1) the existence of a conspiracy; (2) a purpose of depriving a person or class of persons of equal protection of the laws; (3) an act in furtherance of the alleged conspiracy; and (4) an injury to person or property or deprivation of a right or privilege granted to a U.S. citizen.” Plaintiff must also show "some racial, or perhaps otherwise class-based, invidiously discriminatory animus behind the conspirators action." Employee did not establish animus—only that he had a disagreement with the college over his election to the school board. 

b. Employee’s constitutional claim in regards to religious discrimination: “the claim fails as a matter of law because § 1985 cannot be invoked to protect rights created under Title VII.”
C.  Religious Defenses: 

1.  Statutory Defense (42 U.S.C.S. § 2000e-2(e) and Mo. Rev. Stat. § 213.055): College of the Ozarks claims that the religious organization exemption to federal and state antidiscrimination law precludes employee’s claims against it; Court agreed and dismissed all religious discrimination claims. 
a. The record clearly shows that the College of the Ozarks is a religious institution:

i. The Presbyterian Church Synod founded the College of the Ozarks in 1906.

ii. In 1986, the college was incorporated in the state of Missouri as a not-for-profit corporation.

iii. The charter mission of the college is "providing Christian education for youth of both sexes, especially those found worthy but who are without sufficient means to procure such training."

iv. The college is a member of the Coalition for Christian Colleges and Universities, a national organization of evangelical Christian institutions, and a member of the Association of Presbyterian Colleges and Universities.

b. Employee claims college not truly religious: points to affidavit of the president of the college, in which he says that "no particular denomination of Christianity is preferred or encouraged by the college but a strong belief in Christianity is practiced." Says that college cannot be exempt from his claims because college is non-denominational Christian and his employment was unlawfully terminated due to his Catholic religion, even though his beliefs are also Christian. Court disagrees.

c. Particular beliefs of religious organization irrelevant: Exemptions under Title VII and Missouri Human Rights Act apply to religious organizations, regardless of the “particular beliefs which the religious organization seeks to foster.” Christian, non-denominational organization can agree or disagree with beliefs of other Christians.

d. ii. Purpose of Title VII and state law: applies directly to this case. The point of religious organization/ institution exemption is to allow religious organizations to employ individuals who have consistent beliefs. 
D. Concurring/Dissenting Opinions: None

E.  Subsequent History:  None

F.  Key Issues Raised:  5

� Under this court’s apparent test, P would have to show that someone who had the same beliefs as P was not terminated, but that P was. It is hard to see how this proves religious discrimination. If anything, it would show that the employer did not punish employees for holding those beliefs, and that P was punished for some other reason unrelated to religion. 





