Bartlett v. Budd:  Sample Brief

Parts of the Brief in Bold Type; Prof’s Comments (Based on Submissions of Prior Classes) in Regular Type
(1) Citation:  Bartlett v. Budd, 2 F.Cas. 966 (D. Mass. 1868)

(2) Statement of the Case:  Bartlett and others, owners of a ship (CP) whose crew killed and anchored a whale, sued Budd and others, owners of a ship (E) whose crew found and took the whale, for conversion, seeking damages for the value of the whale.

(3) Procedural Posture:  Decision after trial.

(4) Facts:  Crew of CP killed whale, anchored and marked it, then left.  The next day, crew of E found whale adrift with anchor still attached but marker gone; they took whale. 

· A number of students ran into trouble with the anchor.  The case refers to the “anchor not holding.”  On its face, this is ambiguous:  Is it not holding the whale, or not holding the sea floor?  However, if you read on, the case makes clear that the finders returned the anchor to the killers.  Thus, the only reasonable interpretation is that the whale was adrift but the tow lines and the anchor were still attached to it.
(5) Factual Dispute/Finding:  

Dispute:  Is there a custom that a whale found adrift with an anchor attached belongs to the finder?  

Finding:  No.  Custom does not apply so long as there are marks of appropriation other than harpoons.  

· The parties also disagree as to whether the 1st officer of CP notified E’s crew that whale was his.  However, the court never resolves this dispute and does not refer to it in reaching the holding, so the dispute is legally irrelevant.  Thus, you should not include it in this section of the brief.
· In the context of this case, as has been true throughout the course, the question of whether either the killer or finder had “property rights” is legal, not factual, would not belong in this section.
(6) Issue & (7) Holdings:  
Issue:  Does killer of whale retain property in the whale where killer anchors whale, whale goes adrift, and finder recovers it the next day with anchor still attached?  
Narrow Holding:  Yes. Killer of whale retain property in the whale where killer anchors whale, whale goes adrift, and finder recovers it the next day with anchor still attached.
Broad Holding: Yes, killer of a whale retains property in the whale where killer anchors whale, but whale goes adrift, so long as finder locates the whale relatively soon after it is killed and whale still shows signs of actual capture.  

· A number of students put the issue in terms of whether the killer gets a property right in the whale.  I think all parties agree that he does.  They disagree as to whether the killer maintains that right, if the whale is adrift.  This case is analogous to an escaping animal case (like Mullett), rather than a capturing animal case (like Pierson).  

· Some students tried quite broad versions of this holding:  “Once the owner clearly marks a whale as his own, it remains his property. “  I think this overstates.  What if all markings fall off?  What if 6 months go by?  Bartlett’s case is much stronger here because the finder saw the anchor and because so little time had passed.
· Broadening to all animals ferae naturae is probably too much of a stretch because the court is so focused on the operation of the whaling industry.  Also, you should be able to see that my broad holding, if applied to an escaping live animal, would be inconsistent with Mullett. 
(8a) Doctrinal Rationales:  

Doctrinal Rationale #1:  Property in animals ferae naturae, once established, is like other forms of property, and so the owner retains rights even if the item is lost temporarily. Taber. Thus, the killer retained property rights to the whale carcass here, even though it went adrift for a short time.
Doctrinal Rationale #2:  The doctrine of salvage is not applied when the finder of lost property behaves in a way that is “inconsistent with the idea of a saving for the benefit of the true owners.” Taber.  Here, because the finders took the whale carcass for their own use, salvage does not apply and the killers are entitled to the full value of the whale.
(8b) Policy Rationales:  
Policy Rationale #1:  The court stated that a rule that treated whales that had recently gone adrift differently from anchored whales would be imprudent because it would transfer property rights from the original owner to the finder in a very short period of time and would thus encourage fraud and deceit by the finders.  Thus, the killer retained property rights to the whale carcass here, even though it had gone adrift for a short time with the anchor attached.

Policy Rationale #2:   An anchor attached to a whale carcass, unlike harpoons, provides notice to a finder that another whaler actually captured the whale and has property rights.  Thus, the court may have believed that it is fair the killer to retain property rights to a whale carcass that went adrift, so long as the anchor remains attached.

· In this section, a number of students included discussions of the custom that didn’t apply.  My reading of that language in the opinion is that the respondent says “An industry custom governs this case and awards the whale to us.”  The court responds, “The custom doesn’t apply to these facts, and even if it did, I’m not sure I’d give it force of law.”  This discussion is in part a finding of fact (no custom applies) and part dicta (if there were a custom, I’d ignore it).  However, as applied to the custom, it is not rationale; it does not explain why the court holds that on these facts the killer retains property.  However, you can use the underlying ideas to create a policy rationale tied to the overall result (as I did here). 
· Reasonable to add, as a few students did, policy arguments involving rewarding labor so long as you make clear you see that they are not made expressly in Bartlett.  Could similarly talk about implicit policy to protect industry, although weaker because in North Pacific, killers and finders belong to industry.
(9) Result:  Judgment for libellant.

