Mistakes in Internet Brief of Ghen v. Rich (DQ2.19)
I asked selected 2016 Radiums to submit a list of mistakes of fact or law made in the brief, but not to include examples of poor writing or variations in the form of the brief (like information placed in a different section than in the form we use). In the presentation below, 
· The original brief is in black Arial font.  
· Mistakes identified by 2016 Radiums and students from prior classes (and accompanying comments from me) are in blue Times New Roman font.  Points made by particular 2016 students indicated with their initials (Barth (NB), Cheney (MC), Gordon (CG), Levine (ML), Norris (HN), Pringle (DP)).
· Points where brief is basically correct (but some Elements students have questioned it) are in green Times New Roman. 
Ghen v. Rich, U.S. District Ct., Dist. of MA (1881)
Parties: Libellant (appellant) is the man who shot the whale in the ocean.  DF was conveyed the whale through bargain and sale by seller who found the whale on the beach.
· There is no “appellant.”  This is a trial court decision, not an appeal.  (MC; CG; DP)

· “Bargain and sale” suggests a one-on-one negotiation.  Rich purchased the whale at an auction. 
· Assuming “DF” means defendant, this is the wrong terminology.  Rich is the “respondent.” (CG)
Cause of action/remedy sought: The following is a cause of action (a libel: complaint filed against a ship or goods) to recover the value of a fin-back whale.
· Although this may be one definition of libel, here the cause of action was filed against an individual (there was no ship involved on the respondent’s side). (CG)
· Might note that cause of action probably is conversion (NB; MC; CG; ML; HN) because “libel” is the pleading, not the legal claim. 
Procedural History: Trial court found for Rich.  On appeal, decree for libellant Ghen.
· This opinion is the trial court decision.  (MC; CG; ML; DP)
· There was no appeal and there was no prior decision for Rich.  (MC; CG; ML; DP)
Facts: Ghen shot whale 4/9/1880; found by Ellis on 12th; auctioned off by Ellis (who not according to custom, did not send a call to Provincetown); sold to Rich, who shipped off the blubber and tried the oil; 15th libellant hears of the whale and goes to claim it, neither respondent nor Ellis knew the whale was killed by Ghen, but by the way the animal was killed, they could tell it was killed by a whale hunter. 
· The libellant didn’t go to claim the whale himself, but sent one of his crew. (NB)
· Facts should  include description of custom (MC; CG; ML; DP), including some or all of
· Special rules for finbacks;
· Use of marked bomb-lances generally and here (NB; MC; ML; DP);
· Whales disappearing and resurfacing later and beaching (MC; DP;
· Well-known/regular use by people living nearby (CG);
· Notice to Whaler & Finder’s fee. (MC; CG; ML)
· Might note 17-mile distance although precise number probably doesn’t matter if within area where custom is known.
Issue & Holding: Under property law, does the shooting of a whale by traditional means equate to possession of the animal's remains as the shooter's property, when the animal itself is left with the anchor from the ship which shot it, but is still sold to a third party?
Yes.  Both common law tradition and previous case law show that acquisition in the fishing industry is determined by who kills the fish is the possessor of the fish.
· Court did not decide case under “property law” or “common law tradition” but instead decided local custom was binding as law. (All 2016 Radiums!!)
· “Traditional means” is at best vague and at worst incorrect. Clearer to say something like “established local custom.” (NB; MC; ML; DP) Also, to be precise, bomb-lance was a relatively new way to kill whales, not the traditional way.  
· Incorrect use of “possession”/”possessor” to mean property rights/owner. (MC). 
· Kkiller of whale did not always get property rights in cases cited in Ghen (e.g., killer loses in Swift). 
· Whale did not have anchor attached, but marked bomb-lance. (NB; MC; CG; ML; HN)
· Although case does refer to people in business as “fishermen,” whales are not fish and cases refers to specific “branch” of industry.  Clear from context that scope of case limited to “finback whaling” and doesn’t cover entire “fishing industry.” (NB; MC; CG)

Court's Rationale/Reasoning:  The court had federal precedent to this effect, which showed the hunter who kills and lays appropriate claim to the animal is the rightful owner of the animal with possession (Bartlett v. Budd).  In another case, historical tradition regarding the job itself lent to a decision for a hunter (Swift v. Gifford).  That case also held that this was fishing, and thus is only limited to fishing.
If such a traditional law were to be overturned, it would make the fishing industry very uncertain as to the ability to lay claim for one's work and subsequent quarry.  The fact that the rule has worked well is shown by the extent in which the industry has grown up under it, and the fact no one disputes the rule either is important.
· Some students over the years have questioned “federal precedent,” but brief is correct that Taber, Bartlett, Swift (and Ghen itself) all are federal cases.
· Re 1st sentence, brief might …

· make reference to Taber as well as Bartlett 

· note importance of good marking in those cases, 
· note that they had done everything they could to keep the whale carcass

· note that, in those cases, killers did not in fact maintain possession. 
· be clearer that in the end court decides not to rely on Taber/Bartlett, but on Swift/custom. (ML)
· Again, should say custom rather than “historical tradition” and “traditional law” (MC; CG; DP).
· Again, industry in both Swift and Ghen is whaling not fishing. (NB; CG)

· Re 2d paragraph (list of points supporting adoption of custom)

· Might include determination that custom is “reasonable” (NB; ML) and that it provides finder with “reasonable salvage.”

· Brief is correct that court relies on protecting whaler’s labor and on the growth of this industry as evidence that the custom works.

· Brief’s statement that “no one disputes the rule” is not inconsistent with the respondent’s refusal to follow the custom. The statement instead means one or both of the following (both of which are correct):
· Nobody disputes the content/scope of custom (as opposed to Bartlett and Taber, where parties disagreed as to what the custom was).

· Everybody in the relevant part of the industry follows the custom.
Rule: In fishing only, the taker must make an act of appropriation that is possible in the nature of the case.  If the fisherman does all that is possible to do to make the animal his own, that would seem to be sufficient.
· Again, relevant industry is not fishing, but finback whaling off Cape Cod. (NB; CG)

· Aside from reference to “fishing,” these two sentences fairly accurately convey what Ghen says about Taber & Bartlett. Certainly would be reasonable to give last sentence here as part of the rationales. 

· However, decision in case explicitly turns on custom, not on this reading of Taber & Bartlett (NB; ML; DP), so this really is dicta (not a “rule”). 
