COMMENTS & BEST ANSWERS

TO OLD EXAM QUESTIONS (TYPE 2)
Question 2A:  Comments: Most people saw most of the major issues and included some good analysis.  The best answers saw all the major issues and engaged in thorough and clever analysis of at least some of them.  Again, the weaker answers tended to make general statements of law without applying them to specific facts as well as simply getting the law wrong. 

The most important aspect of the problem really was an analysis of the market.  I had hoped by giving you a market you are all familiar with that it would encourage you to do a thorough market analysis, but few of you did.  Perhaps the key point to remember is that, in general, price has little to do with purchase of law books.  You buy the book you are told to buy, regardless of price and professors generally don't think about price when assigning.  Obviously, at some point, texts become so expensive you buy them used, if available, or forego them altogether, but generally speaking, if I assign Prosser for Torts, you won't buy Gregory, Kalven & Epstein just because it's cheaper.  Given the peculiar market structure, price competition arguments become much weaker.

In any event, the two models hit most of the major issues.  The first is included bercause it did the most sophisticated market analysis.

Question 2A:  Model Answer #1
1) Merger West/Foundation Press:  This constitutes a horizontal merger because two compe-titors on the same level are merging.  Sec. 7 Clayton Act controls.

First, the relevant market has to be defined ("any line of commerce").  The geographic market can be assumed to be national.  The product market is determined mainly by the interchangeability of products for the consumer.  A legal textbook is not necessarily interchangeable with another textbook.  In many fields of the law there exists only one textbook of a recent edition.  Even where various textbooks are on the market, they differ greatly depending on the author who wrote them.  Depending on a professor's teaching method and a student's learning method, there is often a reasonable interchangeability between the textbook of two different authors on the same subject matter.  However, one has to keep in mind the preventative function of Sec. 7 Clayton Act.

Authors shift among the different publishers as is demonstrated in the fact pattern.  Moreover, to define a different product market for every textbook would assume a natural 100% monopoly in every market.  Then a merger be-tween different publishers could not do any more harm. 

Thus, although there are existing sub-markets in different kinds of subject matter of the textbooks, the relevant market has to be considered as the one of legal textbooks.  The relevant market can certainly not be considered to comprise all text books as there is no inter-changeability for a law student between a legal textbook and, e.g., a medical textbook.

West will reach a market share of 45% after the merger.  This invokes the presumption of illegality according to Philadelphia Nat. Bank.  The facts do not show anything that might rebut the presumption of a restrictive affect on the market.  Any defenses cannot be invoked under the fact pattern.

2) West's 4-point plan could be a violation of Sec. 2 Sherman Act (Monopolization).:  For a claim under Sec. 2 Sherman Act, two basic elements have to be established:

a) possession of monopoly power and

b) conduct (i.e., willful acquisition or maintenance of that power.)

For the first element the relevant market has to be defined.  This will be the national market of legal text-books.  For determining monopoly power the market share is an important factor.  West has achieved a share of 45% which is within the range of `doubtful' cases (Alcoa).  Here, there are additional factors that suggest monopoly power.  First, there is the cost structure of West which is better than that of the smaller competitors.  Second, there is the predominant position  West has achieved in the markets of other legal publications and in legal computer services.  However, it is doubtful whether this will be enough to find monopoly power.

One could subsume the actions taken by West under the term `attempt' to monopolize, which has a lower threshold of market power but looks for the probability of attaining mo-nopoly power instead.

The second element is conduct, i.e. the willful acquisition or maintenance of monopoly power.  Factors relevant for this determination are:

(1) The previous conduct of West:  West has merged with the third largest competitor in the market.

(2) predatory pricing:  not established here, because West is still selling above average total cost even after the price-cut.

(3) excluding competition from scarce resources:  popular authors are certainly scarce resources; however, tar-geting authors personally or landing an advertisement campaign to attract new authors is just the element of competition.  There is no showing of unfair exclusion of competitors.

(4) other `unfair actions': West pushed the legislature to enact changes in promulgated provisions.  According to the Noerr doctrine it is permissible to lobby the legislature.  However, West wasn't interested at all in the content of the legislation but simply in getting as many changes as possible to have an advantage in the market.  This behavior falls under the same exception, so that West cannot invoke the Noerr doctrine.

To sum up, there is enough illegal conduct.  The threshold question is the monopoly power.  However, the facts allow the inference of an attempt to monopolize.

3) Price fixing by parallel behavior of West and Little, Brown concerning the pricing policy:  An explicit agreement is not necessary for a Sec. 1 violation.  A conspiracy can be inferred from conscious pa-rallelism (interstate).  Factors supporting such an infer-ence can be found in the market structure.  There are few suppliers and the market has high entry barriers.  Due to governmental regulations in the market, an agreement should be easy to monitor.  On the other hand, there are many factors in the facts from which arguments against a conspiracy can be drawn:


Both companies have the same cost structure.


The products are not fungible.


An independent price cut would not be against the economic interest of a company because it would thus profit more from the reduced market shares of the smaller competitors and can thus defend its market share.


There is no showing of communications among West and Little, Brown.

The facts do not allow the assumption of  a price fixing conspiracy.

4) Standing to Sue:  A horizontal competitor has no standing (Brunswick).  The market share of West and Foundations is not big enough to invoke the Bigalow exception.  Consumers have no standing to usue as the passing-on doctrine has been rejected by the courts.  The next downstream business is the only person that can sue - apart from the FTC.  In the case of the merger it will be difficult to show direct damages even for the next downstream company.

Question 2A:  Model Answer #2:  Initially, the merger of West & Foundation Press should be examined for violation of Clayton §7.  What is relevant market? -- Looks like legal texts, although West may argue textbooks generally (Boyer definition -- would incl. all book publishers as potential entrants/supply substitutes?).  However, under "line of commerce" submarket analysis, & DOJ guidelines (smallest possible units) seems likely that legal texts will fly.  Given that market, looks like horiz. merger (Brown Shoe) leading to concentration > 30% (Phila. Nat'l Bank, Gen'l Dynamic).  West might argue conglomerate merger (F publishes other text?) but unlikely where West could have published other texts on its own, or bought a non-legal text publisher (Procter & Gamble, Falstaff).  

Merger looks illegal, (under Phila. Bank) but who has standing to challenge?  Probably not other horiz. competi-tors (Brunswick, Cargill) unless near-monopoly power results (Cargill).  Is 50% big enough?  May be not under DuPont,90% Alcoa,90% Grinnell,56% Yellow Cab,85-100% but where market trending toward concentration & top 2 players have 86% share, maybe (facilitating oligopoly -- DOJ?).  

If competitors don't have standing, probably not consu-mers either b/c no harm -- prices dropped post merger due to realized efficiencies.  Govm't is in best position to chal-lenge merger & has good evidence:  market "trending" toward concentration (Brown Shoe, Von Groceries), merger facili-tates collusion in post-merger market (now only 2 dominant players; no strong third to keep them honest).  Also, post merger share increases evidentiary of concentration & market power (combined shares stared @ 44% -- jumped quickly to 50%; also, note West's ability to arbitrarily raise prices of specialty texts after the merger).  But, govm't has al-ready agreed not to challenge the merger.  Given Bush-era policies, satisfied w/ demonstrated efficiencies & pro-competitive effects (note price decrease in many texts -- market wide?).  Even if govm't (always) has standing, are they estopped by their tacit approval?  Too hard to undo absent an initial order to merge, but w/ separate books? 

Also possible that post-merger West is in violation of Sherman §2 as a monopolizer.  Will be tough to show monopoly power if relevant market = law texts b/c only 50% share.  Gen'lly not up to the required std. (Alcoa, et al.).  Might get creative & narrow relevant market to specialty texts, or statutory materials.  Question whether other factors can show monopoly, even w/o %?  For instance, West apparently can arbitrarily raise its prices in certain texts w/o fear of meaningful competition (limit pricing, like Alcoa, DuPont).  West can counter, however, by pointing out that there are many publishing companies in the wings, able to enter if monopoly profits get too attractive.  Counter -- what barriers to entering this market?  Need special exper-tise, limited supply of sellable authors (West swipes Mi-chie's folks, doesn't just get more of its own).  The po-tential entrants may provide little in the way of meaningful limits (like foreign alum mfgs. in Alcoa).

Some indication that West is doing predatory pricing to drive Michie & MB out of business.  Intent is there (West's internal memo) but is the pricing predatory?  Assuming cost/ text = variable cost/text, West is ok in the 1st Circuit (Barry Wright) & fine in 11th Cir where price in all cases > avg. total cost.  But in 9th Cir., West may have difficul-ties b/c of its explicit intent to drive out Michie & MB, coupled w/ fact that it's "sacrificing" profits to do so.  Insofar as the 9th Cir. test focuses on bad conduct, West could be in violation.  Under monopolization theories, com-petitors might have standing to sue for damages where they lost significant sales due to predatory pricing.  At the very least, will have standing to seek injunctive relief.

Attempted monopolization: good action where intent is evident (but intent to do what?  West should counter w/ the "good capitalist" argument where share = 50% & no predatory pricing under majority rule).  Note that % tests are less strict in attempted monopolies, maybe 50% + intent + conduct (merger followed by price attacks) is enough . . .  May have to extrapolate "dangerous probability of success" from rela-tive mkt shares (on the rise for West) in the post-merger market place.

If mkt redefined as statutory materials, Noerr-Pennington defense?  West has latitude to lobby for virtually any reason under Noerr, but can't deny competitors access to system (Calf. Motor).  Strange scenario where legislation is a raw mat'l or input in this industry -- competitors may have charge that West is excluding them from access to a unique & essential element of their business.  (N.W.).

What about predatory pricing against LB alone?  Unclear from facts whether they priced below cost when they matched West . . .

Next Q -- is there a conspiracy b/t West & LB?  Parallel behavior evident where both cos. match pricing strategies, specifically targeting Michie & MB.  But parallel conduct not enough (Matsushita), need plus factors.  If conspiracy to do predatory pricing is the charge, tough to pass Matsushita's plausibility std.  But where West & LB now con-trol 86% of mkt, sound plausible?  At the same time, either firm had good motivation to cut prices, target Michie & MB, on their own.  Increased share would result w/o collusion.  (Note West's memo -- they were going it alone.)  No evidence of info-sharing or sanctions.  Counter -- "too-strong" coincidence where both raise & lower prices on exact same texts?  Probably not b/c too easy to police in concentrated mkt -- no real reason for West & LB to collude to get the same re-sult (McElroy & Siegfried).

Question 2B: Comments:  I apologize for this question to some extent.  I designed it so you would have two major issues to discuss, the boycott and the merger.  There was more than enough on those two issues to last you an hour.  A few of you also discussed a possible section 2 violation for monopolizing the Atlanta-LA market, which was legitimately raised by the problem.  Most of you discussed price fixing, which I don't think was raised by the problem.  I quite deliberately gave you no price information about any specific airline.   Most of you assumed that the airfares on each route were all the same, and proceeded from there.  Anyway, I gave you credit for good analysis of, for example, structural factors that suggest this is a good market in which to form cartels.  The models demonstrate a good grasp of relevant issues, some good market analysis and thorough knowledge of the law.  The second is better than the first.

Question 2B: Model #1: 1.  Does Gamma have a monopoly in the Atlanta-LA market and is it in violation of section 2?

Market:  The narrow relevant product is commercial air transport between Atlanta and LA, where Gamma has a 67% market share.  Under Alcoa this is probably a monopoly share.  It would be silly to argue that train or bus trans-portation competes with airline travel on a trans-continental market.  They serve different classes of customers (business travelers do not go greyhound).

However, it may be possible for other entrants to come into the market, thereby potentially decreasing Gamma's share.  But none have done so, even with the high prices that route generates.  Therefore there must be barriers to entry which cannot be easily overcome, such as lack of gate and hangar space.  Also, it could be argued that travelers don't have to fly directly between Atlanta and LA, and indi-rect flights are a substitute for direct flights.  If true, then Gamma's share would be reduced, possibly below the threshold, but there is no evidence on the record.  There-fore, assume that Gamma's share is as stated, 67%, and this is enough to further inquire whether either acted monopolis-tically, or willfully attempted to monpolize in violation of section 2 (the % market share threshold is lower for attempt to monopolize).

Monopolistic Acts:  First, Gamma acquired TAA's assets, giving it added gate & hangar space in Atlanta and Los Ange-les, and eliminating one of only 4 competitors.  Already the market leader, this enabled Gamma to immediately be almost 3x the size of its nearest competitor in that market.  Se-cond, prices went up in that market, contrary to the trend in other major transcontinental markets with more competi-tion, such as N.Y.-L.A.  The two acts are sufficient to al-low a cause of action for attempt to monopolize and also mo-nopolistic behavior.  Consumers might bring a class action, or the gov't may also sue.

2.  Price fixing conspiracy in violation of section 1 in the Atlanta-LA market.:  Here, finding the conspiracy or agreement will be the toughest issue.  Parallel conduct of uniform pricing may be enough to find a tacit agreement.  Bogosian did not answer the question of a 3 firm market which has parallel pricing, as here.  There is no evidence of communication between the parties, but the uniform pricing, above the level that would hold in a competitive market, along with an essentially closed market (see monopoly issue, above) is strong evidence of either oligopoly or follow-the-leader pricing.  This is surely "plausible."  Matsushita.  A violation of this type would se per se illegal.  Maricopa.  Again, consumers would have standing for a class action, and the government may also sue.

3.  Is the purchase by Gamma of TAA's assets an illegal merger (section 7)? (as amended):  


Market Definition:  National or local?  Brown Shoe says you can look at individual local markets.  A person in Miami won't buy a ticket from NY to go to Atlanta.  Each route must be looked at individually.

HHI:  of the four market groups listed, (including the national market), 3 meet DOJ guidelines for government action.  In the 4th, NY-LA, the acquisition substituted one player for another and had almost no effect.  All others started with HHI greater than 1800 and increased by 100.  Again, there are barriers to entry because of the limited gates and hangars.  There is also a trend toward concentra-tion in the industry.  Vons Grocery
Is it anticompetitive?  Certainly it was in the Atlanta-LA route. (High prices) 

Defense: 1) Failing firm  2) Allows new, merged firm to be more competitive by efficiencies of scale, easier to move planes from one route to another to meet seasonal demands, etc.

Standing:  Gov't., consumers in Atlanta and LA (class action).  I doubt if competing airlines could sue success-fully here. 

4.  Illegal boycott of a Grump by the 4 CRS providers (section 1)?:  Here no smoking gun for agreement, but parallel conduct, very plausible rationale, Matsushite, and prior bad practice (consent decree-Alcoa) Defense:  Claim efficiency

Standing:  Grump, gov't.

5.  Boycott of Grump facilitates horizontal price fixing agreement (section 1)?:  Again-where is the smoking gun?  Parallel behavior strong indication of collusive action.  Strong motivation to eliminate price cutter.  Same defenses as #4.

Question 2B: Model #1: I.  Gamma-TAA Merger:  Despite federal approval of the gamma-taa merger, pri-vate parties (i.e. ccompetitors to gamma) may still seek to challenge this merger, potentially as an attempt to monopo-lize the market in commercial passenger airlines transporta-tion.  There is an initial standing problem with such a challenge-pursuant to Brunswich and Cargill, plaintiffs must show:  1.  actual or threatened injury; 2.  caused by defen-dants conduct; 3. of 2 type which the antitrust laws are in-tended to prevent.  Thus, mere allegation of injury due to increased competition from Gamma will be insufficient.

Assuming plaintiff, can show "anti-competitive" injury (attempted monopolization by Gamma, perhaps), the next step would be to define the market to be analyzed to evaluate the anticompetitive effect.  Under Brown Shoe, for horizontal mergers you can define both 2 broad market based on cross-elasticity of demand, and smaller sub-markets as well.  The evident broad market definition is national commercial pass-enger airline transportation (where there is cross-elastici-ty between competitors' flights - at least the facts show no clear evidence contrary, using DuPont's functional inter-changeability and price-responsiveness criteria).  Further-more, several sub-markets can be delineated along geographic lines-i.e., specific flight routes-as the market share fi-gures demonstrate.  The tendency towards concentration of the Gamma-TAA merger can be analyzed on both levels.

As a preface to this analysis, it should be noted that both the national and regional markets were already highly concentrated (HHI's over 2,000), that the industry has high fixed costs, and that there are significant entry barriers (facts in first paragraph of question).  With this in mind, the concentration effects of the merger are as follows:

Nationally:  +200 HHI; Gamma's market share +11%

NY-LA:  -170 HHI; Gamma +24% (no previous share in market; +5% from Tha's prior share)

ATL-LA:  +2,108 HHI; Gamma +24%

NY-CHI:  +118 HHI; Gamma +15%

These figures suggest that in the broad market (national operations), there is likely significant anti-competitive effect (DOJ guidelines call a change of >100 HHI likely to be anti-competitive).  Effects in the "sub-mar-kets" vary, however.  On the ATL-LA route, there is a huge increase in concentration, with Gamma acquiring 67% of the market (potentially a monopoly under Alcoa's seemingly arbi-trary discussion of market share and monopoly).  On the other hand, there is a 110 decrease in the HHI for the NY-LA route, suggesting that Gamma's entry into this market actu-ally increased competition.  For the NY-CHI route, there is a +118 HHI-significant enough for some concern as to anti-competitive effect.

The contradictory effects in the geographical sub-markets are a potential pro-competitive defense to the merger.  Other "mitigating factors" expressed in Brown Shoe may arguably be applicable as well:  1. merger by firm with market power trying to avoid collapse, although TAA's subsequent dissolution soon after the merger may negate this argument; merger by firm with little market power trying to compete more effectively (arguably applicable in the NY-LA sub-mar-ket, but not overall).


As regards the NY-LA route, plaintiff may also attempt to invoke the "most likely competitor" theory of Proctor & Gamble to protest Gamma's merger with TAA.

II.  DENIAL OF CRS ACCESS TO GRUMP'S:  The denial by Dividend, and subsequent denials by Na-tional, Gamma, and Southeast, of the use of the CRS's can be challenged as a "group boycott" horizontal conspiracy.

The first issue is whether a conspiracy can be established from the circumstantial evidence presented by these facts.  Under Interstate Circuit, an allegation of conspiracy based on parallel conduct can be supported by knowledge of the other parties' actions, a necessity of concerted ac-tion, and a "complicated scheme."  Theatre Enterprise essentially provides a "legimate business reason" defense despite parallel action.  Bogosian, 2 Third Circuit case, suggests a requirement of :  1.  action which would be detrimental if done singly; and 2.  a motive to act in conspiracy.

In the present case, there is knowledge of the others' actions (Dividend announced its decision publicly).  But beyond this knowledge, the other factors are questionable.  Denying CRS access is not a complicated scheme; it does not appear to be detrimental if done singly by one airline; and the airlines have ostensibly legitimate business purposes (frequent schedule and fare changes make administration of CRS's difficult).

Assuming arguendo that a conspiracy can be established, a court would have to determine whether to apply a per se or rule of reason analysis to the alleged conduct.  Although group boycotts are supposed to be a "blanket" per-se cate-gory (Radiant Burners) when competitors withhold the ability to do business without good reason, Northwest Wholesale Stationers suggests that "certain" concerted refusals to deal are per se illegal, not all.  The factors voiced in NW Wholesale - market power; cut-off of an item essential to doing business; and absence of plausible pro-competitive justifications-for invoking per se may be intended to apply only to arrangements such as cooperatives, which by their nature have pro-competitive economies of scale that argue for rule of reason treatment.

Assuming, however, a broad construction of NW requires analysis of these factors.  In the present case, the alleged conspirators clearly had market power, as the market share figures indicate.  CRS's also would appear to be an "essen-tial item," as "almost all airline bookings" are made thru them.  (However, the facts do not indicate whether there are significant entry barriers or costs to operating a CRS.  If not, there is nothing preventing Grump from operating its own, and there would not be an "essential item."  The pro-competitive justifications for denial of access have already seen mentioned.  These may mitigate against per se illegali-ty, and would have to be balanced against the anti-competi-tive effect of the boycott in a rule of reason analysis.

III.  Price-fixing?:  Although it is not explicit in the facts, there is a possible price-fixing claim relating to the CRS's.  CRS's not only provide for convenient reservations; they also pro-vide an avenue for price exchange, and thus the potential of price-fixing.  This latent claim is possibly supported by Dividend and Gamma's threat to stop service for Grump's un-less "its operations `stabilized'", which can arguably be interpreted as a demand that prices be stabilized.  Without more facts, however, it is impossible to analyze the possi-bility of such a violation.

Question 2C:  Comments:
The first model answer is slightly better than the second; neither is really stellar. I was looking for some version of the following analysis:

Product Market:  The hard question here, which many of you ignored, is whether "business travel" is a separate market.  On the one hand, clearly the airlines are trying as best they can to charge more to people they perceive are business travellers, although they only can do this roughly.  On the other hand, the seats for business travel are the same as those used for other travellers, so if "business" prices get high enough, shouldn't other airlines lower these fares to fill the empty tourist seats?  Some discussion of how business travellers decide which airline to fly would help here.

Geographic Market:  Here, the question was not whether hub-city flights are different from others, but rather, are city-pairs (rather than the whole US) the appropriate markets?  This is an is​sue we discussed in class a lot.  If they are, than DOJ can successfully allege that the airlines are attempting to mo​nopolizer particular city-pair markets. 

Market Power: Most of you did fairly well on this.  It required dis​cussion of market share and barriers to entry.

Conduct:  Here, although I gave credit for discussing other possible anticompetitive conduct, I was looking only for discussion of the frequent flyer programs. The question specifically said the government claimed these programs were the illegal monopolization.  The hard question is that fre​quent flyer programs are really a lot like volume dis​counts, and therefore pro-competitive for a non-monopolist.  Once undertaken by a monopolist, should we prevent them?  I also hoped you'd discuss whether they raised barriers to entry, and the parallels to tying and predatory pricing.  

Question 2C:  Model #1:  Two claims are made:  one as to monopolization and the other as to attempt to monopolize the same market.  Monopolization implies first and foremost the existence of a monopoly.  Here the complaint speaks of "business travelers to and from certain hub-cities" so the first question is how do we define that term and does it constitute a definite market.

Here don't really know what % of business travel is be​tween hub cities versus point to point (non-hub city) as merely transiting thru hub cities.  We really don't know what % of the passengers booking more than 30 days ahead or staying over on a Saturday are business travelers.  We need to find out.  If we accept that all business travelers travel only on weekdays and book 30 days ahead than these airlines and that these hub trips were 100% of business travel (about which we also have no information)!! These airlines can be sen to constitute a monopoly, given that the price differential can be seen as an effort to profit by that monopoly.  So as to defining the market we really need a lot of additional information to begin to calculate market share.

Moreover in the monopolization context one would have to distinguish "willful acquisition or maintenance" from a monopoly that resulted from either "growth or business acu​men"  Particularly in the airline industry this would be difficult since so many small airlines have folded that the dominant carrier will claim to be merely the passive benefi​ciaries, to be merely "the only ones left standing at the end of the game."  The court would need to see the history of events lending to the dominance even if we accept the ex​istence.  I don't believe a monopolization claim has much hope and the real battle will go to "attempt to monopolize".

Note that the U.S. would be a lot better off under mo​nopolization since the threshold of conduct, at least under Alcoa, would appear to be a lot lower.  Here, merely the price differentials (higher to hub cities and higher for short-term bookings) would likely suffice despite the fact that numerous pro-competitive justifications can be made for the latter. 

As to attempt to monopolize, success will depend on es​tablishing intent, a dangerous probability of success (DPS) and lastly predatory or anti-competitive conduct.  Intent has not proven to be a major obstacle.  Usually this is in​ferred merely from the conduct, if intent is specific intent to do what you did which is bad regardless of your motiva​tions.  The key here will be market definition and conduct.

As to market definition: does this market make sense; is it an entity within which the defendants can control price?  The government has put forward a very narrow market definition giving them a shot at a monopolization claim (75%) but as a fall-back position allowing an attempt to mo​nopolize claim.

Here the product the defendant purportedly offers is  rapid transit between certain cities on short notice.  Is it fundamentally unique?  That depends on what cities.  Clearly some city-pairs are near enough that alternative transport is possible:  if airline prices get too high one may travel by train or rent a car.  It would be interesting to find out if there was nay relationship between changes in airline prices and Amtrak travel for example.  If not, and airlines set prices purely with reference to each other, that would suggest no effective substitute and we could ignore alterna​tives.

Does it make sense to segregate business travel from other travel?  Clearly, the business and non-business trav​ellers share planes and other facilities.  It would be in​teresting to see if there was any relationship between changes in business and non-business fares.  If there ap​peared to be, that would suggest defendants believed (and acted on that belief) that the two were really one market.  THis would be highly damaging to the gov't case.  On the other hand, the basic price-differential between classes of largely business (>30 days, weekdays) and largely vacation suggests two markets.

Does it make sense to geographically segregate the mar​ket so as to consider in isolation only hub city endpoint travel?  Functionally it would seem to make not much differ​ence if we went directly or  stopped, but businessmen might be in a hurry and the actual route matters.  Clearly the overall pricing strategy of the company is not based solely on hub city endpoint travel but that is part of a larger picture.  Again we might want to look at whether the prices on these flights changed in synchronicity with other flights of the same airlines but the basic price differentials sug​gest some degree of isolation.

Here market power is suggested by the price differen​tial itself but this is undercut in part by the fact that with deregulation, airlines are theoretically free to move into any market.  On the other hand, this may be misleading since at hub cities new gates or ground facilities may be virtually im​possible.  Notably these airlines are not over​all earning monopoly profits, suggesting market share  may misstate market power, but are losing money.  Yet they do seem to be earn​ing such profits on the subset of flights the government claims is a discrete market.  

The final question concerns what was the bad conduct allegedly perpetrated by this monopoly.  In a sense, the voucher programs raised a significant barrier to other air​lines coming into these markets.  These often are attractive only where the airline also flies to a lot of desirable places on which you might want to redeem these vouchers.  New players likely can't offer this and are effectively pre​cluded.

The other aspect of behavior was that the higher than competitive prices on these routes effectively subsidized pric​ing on non-business travel.  This basically made it diffi​cult for anyone to crack those markets as well since these airlines could afford to make a lower % profit, or none at all as some period of time, because of their earn​ings in the hub city endpoint markets.

A final note is that it is not clear from an overall consumer perspective that we want to inhibit such behavior.  It is analogous to what happened with the breakup of ATT.  Presumably long-distance calls subsidized cheap local ser​vice; with deregulation, local  costs went way up.  Here, business travel permits non-busi​ness travelers to get dis​counted fares.  If we leveled the playing field the non-business consumer would pay a lot more and the businessman less.  Yet the latter doesn't care about price as much since it may not be out of his pocket.  If he did the current price differential couldn't persist.  The end result could well be less overall airline travel.



Question 2C:  Model #2:   First we must look at defining the market.  If we are to succeed we must try and get as narrow a market definition as possible.  Because we are concerned about the business traveler who flies, our product market should be commercial airline tickets purchased within thirty (30) days of travel when the passenger does not stay over a Saturday night.  This is usually your typical business traveler.

An important question we must keep in mind is can the airlines control this price.  It is very obvious, even by their own admissions, that they are continually monitoring almost each and every flight to see what price they will charge.  In a hub city, an airline usually offers a large number of flights to each destination.  This is what is so attractive to the business traveler, because they can choose almost anytime of day they want to leave.  The airlines know this and can control the price when they are the only air​line who has ten flights a day form Denver to Chicago.

We also examine substitutes for this product.  If there are no substitutes then the airline can control prices be​cause nobody has a choice.  While conference calls and other forms of telecommunications are on the rise today, there don't seem to be many alternatives to business air travel, especially when the traveller must be in more than one city over a short period of time.

Although the non-hub airlines may also be substitutes, they do not provide the frequency demanded by the business traveller and therefore should not be considered a substi​tute.  No matter how high the price of the ticket gets, if a banker needs to be in New York by 9:00 a.m., she may only have one choice.  This enables the one airline to control her price.

The geographic market should be limited to the hubs mentioned in the case.  Most of the hubs mentioned, are the only airport in the whole region.  The only alternative air​ports would be Love field in Dallas (very small, can only fly to TX, NM, OK) or Oakland in Northern California, (again smaller, not as much "non-stop" service, not convenient (?))  Therefore, the consumer has no other place to go.  Brown Shoe does allow us to pick certain circumstances in which only some metropolitan areas may be used.

We can also look at evidence of the pricing patterns.  The facts reveal that the fares in/out of hubs are 11% higher than the average fare.  This is comparable to Int'l Boxing Club  because a premium was charged for championship matches over other matches, this was the relevant market.  Because premiums are charged for the hub-flights, they too can be looked at as the market.

The airline's beliefs and actions also show that they dominate the hub cities.  We could look to the local adver​tising and see that they claim that they are "Nashville's airline".  

It is very hard for new entrants to move into an exist​ing hub because of limited gate and counter space. Usually, the hub airline already owns most of it and won't give any up.  There is no way a competitor could get enough space to effectively compete with one of them.

Of course supply side substitutability doesn't work ei​ther.  The airlines in other locales are irrelevant and can​not compete when a person wants to fly from A to B.  The person cannot spend half the day driving to point C to get to B.  (business travelers won't do this) I don't know how long it takes to drive to Memphis from Nashville, but I be​lieve that is the closest hub and it may take at least a day.

Market Share:  If our market is business air-travel purchased within 30 days of travel with no Saturday stayover from or to a hub airport, then these three airlines definitely have enough market share to constitute an attempt to monopolize.

The airlines have been successful in maintaining their power and excluding competition from their hubs (see conduct section.)  The cases suggest that 70-75% market share is sufficient to constitute a monopoly (important because dif​ference between attempt and actual monopoly) See Alcoa (Hand goes through numbers.)

Market power must also be examined.  As mentioned be​fore there are barriers to entry and expansion by other air​lines.  The profits are above the average and there is price discrimination (business travelers pay more.)  Another fac​tor that is evidence of market power, is American's recent announcement of a  surcharge for passengers passing through or using their Dallas hub.  This definitely a price increase meant to offset losses in other markets.  

Conduct:  This is going to be difficult because the airlines have a good defense.  We must look to see how we can prove the willful acquisition or maintenance of monopoly power.  Grin​nell.  Attempt to monopolize is also harder to prove because we must show specific intent, whereas in just proving a monopoly we don't.  

The airlines defense to this acquisition is exactly what Grinnell allows.  That is, they are dominant in these cities because of growth and the development of a good prod​uct (i.e. more flights from LAX to NY because you can go through hubs) and efficiency argument also (if good weather).  It was also a historic accident, in some cases.  The hubs were the large airports these airlines served dur​ing regulation.

However, the acquisition of the market power is im​proper and the use of that power is also.  Half of these hubs were "created" after deregulation so the historic acci​dent defense falls. (But the efficiency, better product still remains).

We would want to get evidence of the airlines using other conduct to keep competition away.  Using the frequent flyer programs might be one example.  Also, the barriers to entry will be another.  A corollary example could be drawn to the essential facility cases and co-operation with com​petitors.  Although the airlines don't control the airports, they are I'm sure, very friendly with the cities/people who do run them. Evidence of agreements with them to keep others out, would be very helpful.  Also, sometimes airlines pro​vide services to other airlines at these airports (cheaper for other airline) so if they refuse it is like Aspen Ski​ing.

Predatory conduct may also be used.  If another airline has tried to move into a hub, maybe the hub airline lowered its fares below cost on the competitive routes to drive the other airline out.  They may also double/triple frequency and offer other incentives like triple bonus miles or free alcohol on flight.  Any conduct that may show that the hub airline lost money in the short-run but was able to keep the new extant from gaining any market share will be considered bad conduct but good for government's case.  Also, some of these hubs were created by mergers, so willful acquisitions may also be found that way.

We could also argue that it doesn't matter how the hub-airline got the monopoly power but they are maintaining it so they must stop. Alcoa This all depends on the market share we are able to prove they have.

I would recommend that we proceed with the case, we definitely need to gather more evidence and it might be ir​relevant because the airlines might start to restructure the hub system anyway.


Question 2D: Comments: I was looking for some discussion of whether a court should allow a challenge to a merger based on a threat on conspiracy to do predatory pricing.  The Supreme Court has been so skeptical of these conspiracies (Matsushita, Brown & Williamson), that it might find no standing or it might say that the threat is insufficient to stop a merger that would otherwise be ok.  While these are interesting issues, nobody really saw them.  

Aside from that, most of you did a fairly good job dis​cusssing the three parts of the problem:  standing, market definition, and the degree to which the merger lessened com​petition.  The best answers made a lot of interesting points and saw that there both was some evidence of market power and the possibility of very low entry barriers.
Question 2D: Model #1:  Standing: GG seeks standing to challenge the LDC merger.  It seems likely that Gg will have standing, even though it is a competitor of LDC, because it complies with the three part standing test and because antitrust laws were designed to protect against exactly the alleged illegal con​duct that LDC is supposedly engaged in because of the merger it formed.

First, GG can show some actual injury because LDC has already started discounting everything it sells, and GG will probably allege that it is discounting preditorily.  In the alternative, GG has a good case that it faces a "threatened injury"  because of what LDC did under similar circumstances to McKinneys.  This should be sufficient standing anyway.  

Second, GG should be able to satisfy that, if LDC is indeed conducting illegal activity, it will directly injure GG by the alleged predatory pricing, especially since all the sales items are what GG sold.  This is sufficient for standing purposes.

Third, and most importantly, GG should be able to show that its injury is one that the antitrust laws were designed to protect, even though competitors rarely satisfy the prong 2 causation requirement or prong 3 antitrust requirement.  The Court reasons that we should not allow competitors on a horizontal level to bring suit against a competitor because the antitrust laws protect competition and not competitors."  The mere fact that GG is bringing the suit looks like it fears that it cannot longer maintain high profits because of LDC's price sale.  However, that is not the case here be​cause GG is alleging that the use of the merger was to con​duct illegal actions (predatory pricing, etc), and this is exactly in the contemplation of the antitrust laws.

So, although the Court has been using standing to as a procedural limitation to keep out "competitor" cases, GG's allegations and situation do bring it into the scope that the antitrust laws were designed to apply for GG's Clayton 7 suit.

Section 7 Issue: Whether or not this merger violates Clayton 7 will hinge on whether you define the market as "retail for clothing and household goods" or "Megawarehouse for clothing/household goods".

Most mergers do not threaten competition and can help efficiency.  The purpose of Clayton 7 merger scrutiny is to not allow mergers that will create or enhance market power or the exercise of market power.  DoJ guidelines.  The LDC merger's survival depends on the likely competitive impact of a merger within economically meaningful market.  What is the relevant market?

Market Definition: The relevant market is the market in which the firms would be able to effectively exercise market power if they coordinated their behavior.  Let's just add firms to the LDC firm until we can get a group large enough to be able to "impose a small but significant and nontransitory increase in price"  (which is usually around 5%) without losing sales to those who would switch in reac​tion to that group's price increase.

The relevant product market here appears to be the "mega" stores.  The Mega store's function is to sell fungi​ble items such as basic clothing and household goods (fungible among the retail stores that is) at low cost sur​roundings, with limited service, huge department store se​lection, and at discount pricing.  Note that the other stores we might add to this market may have one or more of these traits, but they do not have all of them combined to​gether.  Furthermore, it seems that people are willing to travel beyond the urban centers and malls to do "one stop shopping" shows that some consumers do not see Mega's as fulfilling the same functions as the other stores where they cannot do the one stop shopping for these same low prices. 

The market performance of the megas implies that they are very cross elastic because they carry the same goods and provide the same shopping features but note that there is some evidence of their cross elasticity with the discount drug stores:  shoppers will go to the Mega's when the prices are lower on the same items.  The pricing patterns show that the megas have been pricing the same items on sale at the same time-prices move together, not separately - showing similar market performance.  The other retailers such as the discount drugs do not follow its pricing patters according to this evidence.  Fianlly, the megas do substantial busi​ness as measured by the dollar value, and they probably have very similar cost structures since they all do the same "low overhead" practices.

This market for megas may not be too much of a problem, however, because other retailers could easily emulate their style:  they could easily rent bigger retial spaces, cut service personnel, etc.

Geographic Market:  The geographic market also indi​cates that only the megas are our relevant market.  Again, consumers are willing to travel great distnaces to get to a mega (when other retailers such as the closer malls are closer).  This distance, however, is the limit that con​sumers 

can obviously drive for such small items as clothing and household goods.  At a certain point, the drive would not be worth the savings.  So, the appropriate geographic market seems to be a local urban area and its surrounding outskirts.

The market performance also shows the greater metro are as the proper geographic market.  The megas price together on the same items in sync with each other in the midwest and at a different time in the southeast.  This behavior by the megas also shows that the geographic market is in the greater metro--they compete there and move in unison to​gether there.  Furthermore, they can also increase their prices in these markets at the same time as they did when McKinney was not longer in business.  Going against the fear of Clayton 7 violation however, is the effect that other re​tailers can quickly set up shop (like mega) in all of the metro areas.  

Concentration And Market Share: The HHI before the merger was 2610 which shows it to be highly concentrated.  The DOJ guldelines state that an increase of over 100 will likely create or enhance market power, so, under this market share analysis, perhaps the DoJ was wrong in letting the merger through in the first place.  However, they were prob​ably correct in letting the merger through because the mar​ket share of GG now about 30% in an already concentrated market (now the market HHi is around 3600 following the merger) greatly overstates the likely future competative significance of the "market share."

First, the market conditions are changing:  discounters are increasing dramatically (with the same features as the megas).  So, we can expect the other retailers to either adopt some of the megas features or to distinguish them​selves based on their better service.  There are several markets (high service, luxury surroundings, convenience, etc) some (like GG) are just adjusting to changing market conditions.

Second, the barriers to entry to the mega market are minimal:  low fixed costs (warehouse), low variable costs (less staff), volume discounts, etc.  So, if these megas such as GG try to raise prices high enough, the other re​tailers flood in until the market is brought back to its equilibrium since there are no high advertising expenses, the above costs are the only costs.

Finally, GG will lose because there are enormous effi​ciencies in the mega style that arose because of the merger -- LDC can get even bigger volume discounts-- and so will all the other who flood into the mega market.  Althought LDC could have just opened more stores instead of the merger, we fear not because of the extremely low barriers to entry.

The Reality Of The Clayton 7 Action:  The Clayton 7 Ac​tion will fail because there is no fear of the merger en​hancing market power because no firm could have market power where the barriers to entry are so low.  Although the HHI is enormous after the merger, this market share greatly over​states the problem because competitors will flood in.  What is really happening is that a marketing/retailing scheme is emerging to fill consumers' desires and the mega market is in that transition stage where, since 1993, the potential competitors have not yet (but soon will) make their presence known.  So, Clayton fails for now but we will keep an eye on the situation so that "brand recognition" for LDC does not eventually give it (or the other 30%ers) too big of an ad​vantage in the future--though this is unlikely because the market is such that consumers will just flood in to the cheapest mega.  Therefore, the LDC merger does not violate Clayton 7.

Question 2D: Model #2: Standing:  To obtain standing as a private litigant enforcing the antitrust law, G&G must prove it has (i) suffered actual or threatened injury; (ii) resulting from the LDC merger; (iii) and that the injury is of the kind the antitrust laws were designed to prevent.  G&G seems only to have difficulty proving causation, but little diffi​culty proving both forms or injury.


1.
Actual or Threatened Injury:
G&G, as alleged in the facts, has not yet suffered economic harm in conjunction with LDC price war in the Southwest.  G&G at this point only feels "threatened" by the conduct because LDC and G&G com​pete directly in many local markets.  However, G&G can claim threatened injury by using the evidence of McKinney's LDC conduct.  When LDC, Paul-Mart, and Bergacker's started their price war in the Midwest, it drove McKinney's out of the market.  LDC can argue, though, that its conduct was not the cause of McKinney's failure nor will it be the cause of G & G's failure


2.
Causation:  As the facts show, both McKinney and G&G had announced their financial difficulties prior to the LDC price wars.  Thus, LDC can argue that McKinney's failure and G&G's threatened failure are not the result of LDC's price war, but are in fact the result of these companies al​ready economically unviable operations.  This argument un​dercuts G&G's claim of threatened injury in that if McKin​ney's failure was not the result of LDC's price war, then G&G will have to produce evidence of its own current losses or imminent future losses resulting from its price war with LDC.  In addition, LDC was not alone in its price war with McKinney.  Both Paul-Mart and Bergacker's participated with LDC in the price war with McKinney's, so G&G may be hard-pressed to show McKinney's failure is the result solely as stated previously, G&G is already a failing company.  It's inability to compete is arguably the result of its own inef​ficiencies.


3.
Antitrust Injury:  Assuming that G&G can success​fully argue threatened injury which would result from LDC's post-merger conduct, it still must show that the harm is of the kind the antitrust laws were designed to prevent.  Along these lines, G&G can argue that LDC's post-merger conduct is exactly the kind of anti-competitive conduct prohibited by the antitrust law in that it arguably constitutes:  (i) col​lusive/oligopic predatory pricing (horizontal restraint); (ii) monopoly predatory pricing; (iii) or an attempt to mo​nopolize the retail sales market in the southwestern U.S.  Although conduct is not anti-competitive, but in fact pro-competitive because it is starting price wars that benefit consumers.  G&G may argue that due to LDC's size and nation​wide scope dangerous probability that LDC would be able to recoup any losses engendered by the price war after G&G goes out of business.  Cf. Brown and Williamson (S.Ct. 1993).  Yet so long as consumer welfare is not in danger of being harmed (i.e., high prices), G&G cannot survive the antitrust injury requirement.  LDC can argue, therefore, that the McK​inney and G&G price wars show that competition is not absent from the market.  In fact, Paul-Mart, Bergacker's, and LDC compete vigorously as evidenced by these competitive episodes.  In other words, G&G, acc. to LDC, is attempting to use the antitrust laws to protect itself as an ineffi​cient competitor as compared to LDC's significant economies of sale.  Such harm is not prohibited by the antitrust laws because they protect "competition not competitors.  Brown Shoe!

Market/Merger:  Assuming, that G&G obtains standing to challenge the LDC merger, the first question is:  What are the parameters of the relevant target market--- "Mega-Warehouse sales nationally" or "retail sales locally."  To determine the relevant market, G&G must proffer evidence to support both is product market as "Mega-Warehouse sales" and geographic market as "national" since other HHI is sim​ply too low to infer a dangerously concentrated market.  In determining the relevant product market, courts look to the behavior of consumers and entry barriers to potential com​petitors.  In terms of consumer behavior, it is clear from the facts that Mega-Warehouse constitute their own market.  Consumers must travel out of their way to get to them.  Clearly, consumers are not comparison shopping between local urban retailers.  However, G&G can argue that Mega-Ware​houses do effectively compete with normal retail outlets by low pricing and wide selection.  In this way, G&G could ar​gue Mega-Warehouses make up for the travel time of con​sumers.  [However this argument seems to undercut G&G's anti-competitiveness arguments by showing the benefit to consumers of Mega-Warehouses.].

In terms of entry barriers to potential competitors, there is little in the facts with which to determine the ease of accessibility to the retail sales or Mega- Warehouse markets.  But it seems safe to assume that the only entry barrier to retail shops entering the Mega-Warehouse market, is perhaps the regulations on mergers.  It seems very possi​ble for retail shops to expand into Mega-Warehouses by vol​ume purchasing after merging with various small retailers in other locales.  Yet because retail is not the type of thing consumers are willing to drive out of their way for, Mega-Warehouses seem to foster local monopolies/oligopolies in the retail sales market!  The relevant product, therefore, seems to be retail sales, but in a less than national mar​ket.

As discussed previously, consumers show a reluctance to drive far to obtain retail purchases.  This shows a geo​graphic market confined to the local suburban level.  Cf.  Rock Memorial Corp.  Thus, retail sales markets seem to be local in nature.

If this is the case, then the relevant HHI of 100 for retail sales nationwide may not be entirely accurate.  Even though Mega-Warehouses constitute only 4% of retail sales nationwide, on a localized basis, these numbers may be much higher.  Statistics for localized retail sales markets are, therefore, required to determine the relevant HHI for the previously defined market, which in this case constitutes retail sales in the southwestern U.S.  HHI in this market is likely low, but assuming it is high, other non-market share factor argue against the anti-competitiveness of the LDC merger in the relevant market.

As previously discussed, entry barriers in this market are low.  G & G can argue, however, that the Supreme Court reject this argument sub silentio by condemning chains in Los Angeles in Van's Grocery (S.Ct. 1966).  G&G can also ar​gue that the two LDC companies products are very similar---i.e., Mega-Warehouses--- and, therefore, the merger does not fall into the 1992 Merger Guidelines suggestion of the com​petitiveness of mergers involving firms with differentiated products.  But since Mega-Warehouses represent significant scale economies with attendant efficiencies that get passed on to consumers through volume discounting, the merger seems pro-and not anti-competitive.  This, despite the fact that G&G argues that the three Mega-Warehouses now engage in predatory oligopic pricing.  The S.C.t has been reluctant to find such predatory pricing in recent cases, see Matsushita and Brown & Williamson, and so would seem likely not to find recoupment of losses resulting from such pricing likely enough that LDC could then charge higher than competitive prices.  A court would likely find LDC's behavior simply an exercise of efficient competition.

Question 2E:  Model #1:  A. Tying:  The first question to be answered is whether Les has actually tied one product (other songs in the book) to another (“Newt’s song).  In order to find a tying arrangement, four elements are needed.

1.  Is there market power in the tying product?  In order to determine market power, we must define the relevant market.  The defendant will certainly argue that the market is all songs, or maybe all 1980’s songs.  However, it seems that consumers can’t substitute one song for another.  There is very little cross-elasticity of demand.  Courts have recognized that, in the entertainment industry, markets tend to be very discrete.  Pro football is separate from college football.  By the same token, the Salamanders are probably separate from the Stones.  This would mean that the relevant market is probably for this particular song (Note that this finding severely restricts Les’s property rights.  while he “owns” the song, this places limits on how he may use it.)

If the relevant market is the market for Newts, Les has market power.  Jefferson Parish can be read to say that over 30% market share is market power.  Only a few copies of the sheet music are still in circulation--this hardly can occupy a 70% share of the song.  As far as the other options, transcribing the song is not a feasible substitute for most (tone-deaf) fans.  And it is highly unlikely that the court will take judicial notice of illegal Xeroxing as part of the relevant market.  Therefore, Les has market power.

2.  Are there 2 products? Les will argue that this is only one product in each songbook--Salamander Songs, and Hits of the 80’s.  However, if we define the relevant product by consumer demand, consumers request the “Newt” song alone.  This would seem to say that consumers see the products as separate.

3.  Are consumers forced to buy one to get the offer?  Yes, there is no argument here.  As above, note that the other methods of buying the song are not feasible.

4.  Is substantial amount of commerce affected?  Unlike other tying arrangements (Int’l Salt) this does not prevent consumers from buying competitors’ products.  Since each song is a separate market, Les’s requirement that people buy Salamander sheet music doesn’t prevent them from also purchasing Orwell.  So, competitors are not really harmed here.  On the other hand consumers are.  By requiring them to spend more to get the 1 product they want, Les transfers consumer surplus to himself.  There is less income to spend on other things.

Having found tying, the question then becomes whether this tying is illegal.  Under Northern Pacific the answer would be yes, using a per se rule.  But the AT trend is to use R of R more often.  Jefferson Parish says that efficiency reasons can justify tying and Kodak seems to recognize quality control justification as well.  However, no such justification seem to exist.  Under the mini R of R test, this is not a learned profession.  Nor is this an unfamiliar structure.  This is a straight tying which the court has dealt with before.  Nothing in the sheet music sales industry seems to say that the market is structured so differently than any other business.  Unlike BMI, this does not create a new product.  Customers could have bought all Salamander sheet music before this book was published; all this does is require them to do so.  There are no pro-competitive justification here.  In fact, fewer copies of the book were sold than the sheet music alone, which point to the anti-competitive effects.  The tying drove prices up to the point where some consumers could not purchase an item they wanted.

B.  Boycott:  This is a prototype II boycott alleged (“we’re having a joint venture and you’re not invited”).  Boycotts of any type were historically judged under a per se rule.  However, this is changing.  This case is similar to NCAA in that there needs to be some agreements between competitors for the structure to work.  Everyone needs to agree, for instance, on what is rock and what is pop, so consumers have a standard on what they can rely from label to label.

This situation is like BMI in that the collaboration creates a new product that was not there before (the collaborators have done all the work of tracking down the ‘80’s songs)  Of course, by making the collaborators sign exclusive dealing contracts, Les has taken this out of the BMI realm.  The only way in which consumers can get 1 song is to buy the whole book.

However, whether or not there is a new product created within the meaning of the mini- R of R, there are possibilities for pro-competitive effects.  N.W. Stationers recognizes that co-ops, collaboration and such, can help each other.  Therefore, a collaboration’s refusal to deal with a competitor is per se illegal only if the collaboration is necessary for the plaintiff or if the defendant has market power.

“Necessary” or “essential facility” has a narrow definition under Associated Press.  The mere fact that it would be more convenient for Moore to sell his song in the book is not enough to make inclusion essential.  This is not Radiant Burners, where the boycott prevented the plaintiff from selling his product.  Moore sells his product in individual sheet music and often songbooks.

This would also seem to say that defendant lacks market power.  Here, the relevant market is songbooks and sheet music.  This is because defendant is not the only place plaintiff can go to market his product.  The market is broader in the boycott analysis than in tying.  Since defendant represented “a tiny fraction” of songbooks sold, there is no market power here.  Given these findings, Moore’s case will be judged under R of R.

However, under R of R, defendant is unlikely to be able to put forth pro-competitive reasons for its refusal to deal.  Under Berkey, the defendant is under no obligation to assist its competitors.  However, its reasons for denial will not sit well with a jury.  Plaintiff may still prevail.

Question 2E: Model #2:   I.  Is Les’s refusal to sell sheet music for “No Newt’” except in the two songbooks an illegal tying arrangement.

A. What is the market?
The key question is whether or not “No Newts Sheet Music” is a market.  Since the product the customers want is the song No Newts and the song books are the tied product, the most important market to examine is the Market that the tying product is in.


1. Function:  The fact that now Les has a monopoly on “No Newts” sheet music begs the question of whether No Newts sheet music is a separate market.  In a sense, every product is a monopoly, if we take matters to the ridiculous.  Obviously, there are millions of songs out there.  But, the facts suggest a separate demand for this particular sheet music.  If it had no special qualities, no one would really care if the song’s sheet music was available.  This song is no interchangeable, as it was the one hit of one group and a top hit in 1984.  One could argue that it is interchangeable with other top hits in the song book, but there appears to be separate demand for this product.


2. Market Performance:  There appears to be a market for this one song’s sheet music.  The facts suggest that Les was able to reach profits by virtue of consumer willingness to purchase a whole song book, at least in part for this one song.


3. Defendant’s attitudes or beliefs:  Les acted as though No Newts sheet music was a monopoly unto itself.  His whole strategy appeared aimed at forcing people to purchase his “monopolized” product in a manner that reaped him the greater financial rewards.


4. Supply-side Substitutability:  There were other ways of obtaining the words to the song.  Specifically, buying the “bootlegged” copies or listening to the songs constantly and them transcribing it.  But, both of these alternatives would appear to be either illegal or terribly inconvenient.  Bottom Line:  it appears that No Newt sheet music was a market unto itself, especially based on function and defendant’s belief and actions.

B. Tying:  In Jefferson Parish (1984) the Supreme Court laid out the elements of a tying claim:


1. Market power in the tying product.


2. Two separate products and ability to substantially affect commerce in the tied product.

The court in Jefferson Parish emphasized that its primary concern in tying cases is the potential for an entity having such market power in the tying product, that they would be able to Force customers who would have ordinarily purchased the tied product from someone else, to purchase it from the tying company.  Applied here:


1. Product:  The court in Jefferson  made it clear that a separate demand for the tying and tied products was critical for there to be a finding of two products.  Here, there appears to be a demand for the sheet music for No Newts as opposed to the songbook in general.  People do buy sheet music to individual songs.


2. Market Power in the Tying Product:  Per Grinnel can Les exclude competition or change prices in excess of competitive market prices on No Newts sheet music.  He does have 100% of the market--but per Syufy, this is meaningless unless he can use this market share to control prices.  Here, he was able to, according to him, achieve greater profits selling the product in song book form, clearly against customer wishes, than he would have selling it individually.  However, per Jefferson Parish, does he have sufficient power to force customers to buy the tied product?  Once could argue that songbook are not that important, and that there were other ways of obtaining the words, if people wanted to try hard enough.  But, as in Kodak, this court must weigh what actually happened.  Here, he apparently did have this power, because people purchased the songbooks.


3. Substantial effect on Commerce in the Tied Product? Specifically, does Les have the ability to create a monopoly or make a serious dent in the songbook arena.  Assuming that the market is defined as the songbook arena in total, and not just the songbooks of 1984 or 1994 hits market, he does not have a substantial effect on commerce.  The facts reflect that although the two songbooks “proved popular” they represented only a “tiny fraction” of the songbook market.

Based on the strong wording of the Court’s opinion in Jefferson Parish, this tying claim will fail.  It fails under a truncated R of R, (analyzed above) because of Les’s inability to use his power in one market to even attempt to create a monopoly in another.

II. Boycott:  Is the exclusion of Moore’s Orwell that Ends Well” subject to analysis under per se or R o R?  In Northwest Wholesale, the Supreme Court holds that not all boycotts are per se illegal.  In determining whether or not to apply per se analysis, the Court mandated consideration of the following elements:

1.  The Market Power of the Boycott.

2.  Whether or not the boycott cut off access to an essential supply, facility or market necessary for competition.

3.  Whether the boycott had efficiency justification.

Market: The market that Moore was excluded from was the market for Greatest Hits of 1994.  One could argue that the market could be songbooks in general, in which case Moore would not be boycotted at all.  However, there was a specific agreement to exclude Moore from “a market” and the following analyses assumes that “Great Hits of 1994” is a separate market.


1.  Market Power:  Can Les and the other songwriter exclude competition and/or control prices for “Greatest Hits of 1994”?  Once could argue that there were more than 13 hits in 1994.  Also, Moore appears to have the power, he is described as a “mogul” in the record industry, the put out his own album.  But, Les and the other songwriters appear to truly have the “greatest hits” (top 13 excluding Moore’s song) monopolized.  Also, since they have a 5 year exclusive contract, it would appear to demonstrate, in the short run, exclusive power to put out a greatest hits of 1994 album.  Having the exclusive contract that they have they would appear to be able, on the face of their contract, to exclude competition.  they could also charge whatever price they want, assuming customers would be willing to pay it.  They appear to have market power.


2.  Access to Essential Market Supply:  If the market is for greatest hits of 1994, an essential entry into this market, would require access to the greatest hits of 1994.  Here, Moore has be cut-off from this access in total.


3.  Efficiency Justifications:  According to the facts, Les appears motivated by spite.  We need to look at whether or not there are some economic justification to exclude Moore’s song.  That creates a problem here for the boycotters.  Common sense would seem to dictate that a group wishing to market a group wishing to market a greatest hits album for 1994, or any year, would want to make an effort to include the number two selling song.  It would probably create greater revenue and increase public satisfaction.  Here, Les’s group does not mention and offer no efficiency justifications.

Under the analyses mandated by the Court in Northwest Wholesalers, this would appear to be a per se boycotting case.  This is especially so based on the above outlined efficiencies.  In Klor’s, where the boycotters openly boycotted and offered no efficiency justifications, the court found a per se violation.  However, in Indiana Dentists and Northwest Wholesalers, where the boycotters offered market or non-market justifications, the R o R was applied.  Hence, even absent the above balancing, the court appears to reserve per se analyses for cases, as here, where no efficiencies are offered.

Question 2F:  Comments: This question was too hard in the sense that there was really more to discuss than I intended and too much for a one hour question.  Thus, even the best answers generally only discussed two major issues in depth and made some passing reference to the others.
What I Wasn’t Looking For:  The problem asked you to discuss whether Marta’s Midwives (MM) would be successful on a “horizontal market division” claim against Tugender Township (TT) hospitals.  Although you might have been a little confused as to whether this type of division was in the same category as the territorial divisions at issue in Topco or Palmer, you should have been clear that the claim at issue wasn’t a boycott, which involves collectively refusing to deal, not division of anything.  Thus, although MM’s complaint probably also alleged a boycott, you were not asked to discuss it.   I tried to signal this by noting that the hospitals had “independently” decided not to deal with MM.  In any event, I gave some credit for boycott analysis that also would have been helpful to the question posed.

A few of you also discussed price-fixing and joint ventures.  Aside from being outside the scope of what was asked, neither of these arrangements is really suggested by the facts.  There is no evidence of price-fixing at all; indeed, the three hospitals chose different pricing strategies for the first year of their agreement.  A joint venture requires the joint production of some product or service.  Here, the three hospitals did not jointly produce anything; they merely jointly agreed to stop providing specific services.
What I Was Looking For (Some of the Following):

a.
Standing:  The question asked whether MM “would be successful” at the market division claim.  It can only be successful if it has standing to challenge the market division.  The direct injury piece of the standing requirement is pretty easy here; its business is gone because it no longer has a cooperating hospital and there is nobody closer to the injury.  Indeed, any consumer losses resulting from its absence from the market are derivative of its injury.

Antitrust injury is a harder issue.  MM’s standing to challenge a boycott targeted at it is clear, but its standing to challenge the market division is less so.  The primary antitrust harms from market division is that loss of competition results in  reduction of output and price increases.  Palmer.  But as a horizontal competitor, MM normally would benefit from these harms.  Thus, you must focus on its vertical relationship to the hospitals (MM essentially purchases backup services from the hospital).  Thus, the question is whether a market division causes antitrust injury to someone harmed when one of its vertical partners ceases to do business in a particular market.  In other words, if I manufactured BarBri Georgia materials, and BarBri stopped using  my services because it agreed not to do business in Georgia, Palmer, do I get antitrust standing?  Few of you saw this issue.

Several of you noted that causation was an element of the blackletter antitrust standing rules and usefully questioned whether MM’s injuries were really caused by its failure to look for a Jacobsberg partner.  A number of you seemed to be arguing that there was no standing because there was no harm to competition in this particular case.  This misses the point some.  In a standing case, the issue will be: Assuming everything that the plaintiff claims about the defendants’ agreement is true, is it the right entity to challenge the agreement.  Here, plaintiff will have alleged loss of business due to an anti-competitive market division.  She will have standing if it is possible for her to experience antitrust injury from market divisions, regardless of whether this one is illegal.

b.
Per Se or Rule of Reason:  Palmer and Topco both call market divisions per se illegal, but Topco has been heavily criticized and it seems unlikely that the Supreme Court after BMI  and NCAA really means that all market divisions are per se under all circumstances.  Thus, the Court would likely go through some or all of the existing tests to determine whether the rule of reason applies.  It seemed to me that you could use many of the tests from either the price-fixing or boycott cases. “Cuts off access to an item necessary for competition” did not seem particularly applicable to what market division normally does.  “New product” also seemed inapplicable; they are producing the same services they were before.

1.
Professional Standards:  This restraint involves medicine and arguably increases the quality of medical care, so it might be Rule of Reason under Professional Engineers and Indiana Fed. of Dentists.  On the other hand, like Maricopa County, it involves a pretty clear example of a traditional per se category (market division) and it arguably is a decision made by bureaucrats for cost reasons not by doctors for medical ones.

2.
Efficiencies:  The purpose and the effect of the agreement were to cut costs and create economies of scale, so the agreement should arguably be judged under the rule of reason.  BMI.  Northwest Wholesale Stnrs.  Note that the defendants don’t have to prove that the efficiencies in fact outweigh the harms or that low costs are passed on to the consumer at this stage.  The question in the mini-rule analysis is:  Is there some reason to do a full fledged rule of reason trial?  Arguable efficiencies should be sufficient.  However, the problem with this argument is that all market divisions result in cost savings and economies of scale of the kind that are described here.  For example, in Palmer, the defendants could have argued that they saved costs by withdrawing from particular markets and not duplicating services, and they achieve economies of scale by focusing more energy on fewer states. Thus, if you accept this kind of argument, all market division will be rule of reason.  However, there is no reason to believe any of these savings will ever get passed on to the consumer because the players have agreed not to compete.  Thus, perhaps per se is more appropriate unless the market division is ancillary to some joint project as it was in Topco.

3.
Unfamiliarity:  Although the court has done earlier market division cases, none of them (at least that we’ve read) involved leaving more than one player in each market.  Thus this is a new arrangement for the court.  BMI.  Because some competition remains here, arguably we should use the rule of reason.  On the other hand, agreeing to limit competition a little may be like agreeing to fix prices a little and so perhaps it should still be per se.

4.
Market Power: As with joint-venture-related boycotts, it might be sensible to allow market division among players without market power to help them compete better against others.  Northwest Wholesale Stnrs. If the geographic market (see below) is TT, market power is a pretty easy call:  only 2 players, evidence of price increases without significant loss of patients, very high barriers to entry (build a hospital, or get an agreement with one of the two players in the market both of whom refuse to work with midwives).  If the geographic market includes some Jacobsberg hospitals (JH), then market power is less likely.
c.
Geographic Market:  The question is whether to include some or all of the JH in the market for childbirth services.  On the one hand, most women have not been traveling to JH for childbirth, people might prefer to have delivery closer at hand and many JH are 45 minutes plus from much of the TT, the agreement itself might suggest that 3 local hospitals do not think of JH as part of the market, the two hospitals continuing to do childbirth raised prices without losing much business, and people are not very price sensitive because of insurance, so they might just go the closest hospital unless very specialized care is at issue.  On the other hand, most of the people live in the part of TT closest to Jacobsberg, childbirth is planned well in advance and women usually have a fair amount of time between the first contractions and delivery, people do use JH for complex procedures, and insurance companies might insist that nearby patients use JH if prices in TT get too high.

d.
Application of Rule of Reason: 

1.  Naked Restraint:  You might begin your Rule of Reason analysis by asking if the restraint is “naked.”  NCAA. Indiana Fed. of Dentists.  Because the Supreme Court doesn’t clearly define the term, you could argue it both ways.  Because of arguable efficiency gains (see above) perhaps it is not naked.  On the other hand, despite possible efficiency gains, the agreement looks like little more than a simple restraint on output, and perhaps the burden should be placed on the defendants to convince the court that  there’s more to it.

2.  Harm to Competition:  There are lots of available arguments including the ones listed here.  The TT hospitals will argue little harm to competition because they successfully cut costs and seem to be providing better service.  They may argue that any price increases were unrelated to the agreement but were caused by cost increases and other factors or that the large price increase by the non-profit hospital may get redistributed to poorer consumers.  They may point to the studies relied on by the defendants in Carilion that suggested hospital markets operate more 

cheaply with fewer players.  MM would argue that the cost savings were not passed on to consumers, that the TT hospitals had market power and seemed to be using it to raise prices, that the elimination of the hospital that had worked with MM had the particularly strong market effect of eliminating the natural low-cost MM option (like Marathon in Mobil case).

3.
Improved Patient Care:  Reduced malpractice claims and customer complaints suggest improved patient care.  Under Professional Engineers, improved patient care by itself is not an acceptable argument under the Rule of Reason; you must go to Congress if your claim is that more competition is bad for consumers.  On the other hand, the Court could choose to create an exception here.  Moreover, because reduced malpractice claims help keep insurance costs down, you could see this as a cost-saving measure and therefore pro-competitive.

Question 2F:  Model #1:  [This was easily the best answer to this question, touching all the bases well.]:  Defining the Market:  Here, we have the potentially narrow market of medical services for childbirth in Tugender hospitals only. The broader market adds in the Jacobsberg Hospitals.  Only 5% of Tugender residents’ deliveries were made in Jacobsberg in 1995.  Considering the nature of the OB/GYN profession (the frequency of office visits throughout the pregnancy, as well as the often last-minute dash to the hospital), traveling an average of 50 miles to a hospital/doctor is a bit of a stretch.  I’d stick to the Tugender Hospitals and MM as a market definition on the idea that only those 2 groups’ services are reasonably interchangeable.  See Brown Shoe, Fortas Dissent in  Grinnell).

Market Power:  Under the above-selected market definition, LL’s market share increases from 35.4% to 51.5%, and SS’s from 33% to 48.5% (Based on extrapolation of 1995 numbers and assumption that ratio between LL & SS remains constant).  That the 2 hospitals are competing against one another, though, is highly questionable.  LL raised its prices 3% in 1996, and SS 10%.  That both raised their prices despite having reported cost savings is a strong indication of market power (and the inclination of both LL & SS to exploit their power).  Akin to the FTC’s argument in General Foods, the operation of this market is a necessary factor in considering market power.  Although not mentioned in the questions, we should probably assume that many of the childbirths in 1995 and 1996 were paid for, not by patients, but by insurance companies.  This throws us off rational buying patterns.

Horizontal Market Division Customarily Per Se Illegal:  According to Topco and Palmer, an agreement to allocate a market between horizontal competitors is per se illegal.  In Topco, the competition concerned was intra-brand.  Whether we are faced here with intra- versus inter- brand competition is at least arguable.  Presumably, many of CC’s doctors and much of its equipment made its way to SS & LL under the agreement.  So the question become “What is the exact product we’re talking about?--Doctors/Facilities/Birth itself?”  I imagine it’s probably inter-brand competition, which makes the case for per se analysis even stronger under Topco.  Palmer is of little help to the analysis because of the 11th Circuits sketchy analysis.  

The hospitals are like to argue that R o R should apply b/c

· Learned Profession

· Lack of Court expertise

· Efficiencies

Although the learned profession argument failed in Maricopa (for irrelevance purposes), it might succeed here as part of the efficiency claim.  Re the efficiency claim, the hospitals have cost-savings to show, and perhaps, more importantly, fewer patient complaints and malpractice suits (always good news for any judge).  But, we have evidence, even if it goes to RoR, that the hospitals did not pass on the cost-savings but rather were engaging in oligopostic pricing -- 10% increase when cost has decreased and with no loss in revenue (to speak of) is a problem.  And this from SS, our non-profit friend.  The traditional $ efficiency argument falls flat in light of LL and SS’s failure to pass along the $.  Whether increased patient satisfaction matters enough to outweigh this is questionable.  The court, in NSPE seemed rather unconcerned with human safety, etc.  Congress can regulate.  RoR analysis seems pretty likely here because (1) the trend is away from per se and (2) the efficiencies and learned profession exceptions seem to apply here (even if not actually passed on).  Insurance companies can always give CC incentive to get out of the arrangement in the future and insurance company can always say “we only pay up to $X” which will bring back patient incentive to shop around.

Standing:  MM, as a competitor of the hospitals, many have difficulty with standing.  But, in one sense, the CC hospital was serving 2 clients - the patients themselves and MM, who directly consumed CC’s services.

Re:  Directness of injury, MM should be okay as a direct consumer of CC’s services.  But, there, case is for damages and questions of double damages could arise since consumers could claim they were deprived of choice at-home birth.

Re:  type of injury, MM s/b fine showing (1) actual injury, and if illegal, (2) also.  But is it the type of harm at laws designed to prevent?  In a sense, yes, b/c the agreement made it impossible for MM to stay in business absent LL and SS’s cooperation.

Question 2F:  Model #2:  [This answer contains  nice discussions of the market and of harm to competition]:  At the outset, one must determine the relevant geographic market for medical services related to childbirth.  In this regard, consumer behavior suggest a market confined to Tugender Township, since 95% of medical services for childbirth were performed within the Township.  Even after the “Efficiency Agreement,” the record indicates that not many more people left town for the provision of these services.  Further, the defendant’s own actions suggest the market since the efficiency agreement was only comprised of this market (the 3 local players), and costs declined as anticipated.  As to supply-side substitutability, a local market is also suggested.  Though one could argue that since most people live in the Eastern part of Tugender (nearest Jacobsberg), and that if Tugender hospitals raise prices more than a de minimus level, people will go to these hospitals, the fact that few people made the drive to Tugender even after price increases cuts against the argument.  As such, a local market is suggested in which the defendant hospitals certainly have a great deal of market power.  [Though there probably is some limit on prices which these hospitals can change before people will drive to Jacobsberg it is also unlikely since the individual patient does not typically pay for hospital care, their insurer does.  The fact that consumers in this market are not price sensitive also suggest a local Tugender market.  There is really no reason for the consumer to be inconvenienced if he/she is not paying higher price as a result of lessened competition.

Since it seems likely that the 3 hospitals have market power in the relevant market, whether the defendant have violated §1 will turn on 1) whether the horizontal market division is per se illegal or should be judged under a rule of reason analysis and 2) If the latter, whether it passes muster under rule of reason.

The defendant hospitals will argue that the rule of reason analysis is appropriate because the “Efficiency Agreement” created great efficiencies and economies of scale which lowered transaction costs.  They will print to the cost savings they realized in 1996 as evidence that these efficiencies were crated. In essence, the hospitals only agreed to discontinue providing a service which each did not provide very much of.  A court may find in doing this mini-rule of reason analysis, that the agreement should not be per se illegal but must pass muster under the rule of reason.  

However, a court could find that the agreement is a naked restraint having no pro-competitive advantages.  In other words, the horizontal market division may have saved the hospitals money, but only because they eliminated competition and raised prices after that elimination.  One could argue that Topco and Palmer stand for the proposition that the territorial division of the market by horizontal competitors is per se illegal.  In addition, NSPE teaches that one cannot argue he has done better with less competition than more competition.

Assuming a court decides to employ rule of reason analysis, the next question become whether this restraint is naked or ancillary.  Once could argue this is a naked restraint designed only to style competition.  However, the S.Ct. has in the past indicated that agreement in which competitors pool activities are not naked restraints mean to stifle competition, but ancillary to a pro-competitive purpose (e.g., Chicago Board of Trade, Appalachian Coal).  As such, the hospitals could argue that this agreement allow the hospitals to eliminate a service they did not perform so well to thereby focus and improve their competitive edge on the two remaining services.  For instance, as a result of the agreement, Christian Charities could focus on increasing its competitive edge over LL in oncology and with SS in neurosurgery.   If the court finds the restraint naked, the burden is on the defendants to show pro-competitive effects.  If ancillary, the plaintiff would have to show anti-competitive effects and market power by the defendants [Market power seems pretty clear under the earlier analysis]

The question then become whether the pro-competitive effects of the  pro-competitive effects of the agreement outweigh the negative/anti-competitive effects.  There is a strong argument that the anti-competitive effects are not justified by any incidental pro-competitive efficiencies.  For instance, the price of childbirth services rose 3% at LL and rose 10% at SS as a result of the agreement [Counter: these were just normal price increases unrelated to the agreement].  In addition, the most direct injury to competition from the agreement was the fact that it eliminated Mart’s Midwives as a competitor in the Tugender childbirth market.  The hospitals could point to the fact that complaints and malpractice suits dropped after the agreement, thus indicating the positive social benefits of the agreement.  This seems a loser argument after Professional Engineers however, since benefit to or protection of society does not justify an otherwise anti-competitive agreement.  Compare Boycott cases--the agreement as a non-price horizontal agreement to withhold services from patients with no real pro-competitive effects, similar to Indiana Federation of dentists.

Question 2F:  Model #3:  [This answer contained the best discussion of whether the restraint should be judged under the per se rule or the rule of reason]:  This question raises a number of issues.  It is given that the product market is the market for medical services related to child birth.  However, the geographic market has not been defined.  In terms of production function, the geographic market would appear to be limited to Tugender.  When a woman is in labor, she will probably not want to drive a minimum of 35 minutes to get to a hospital.  See Rockford.  This is borne out by consumer behavior:  only 5% went to Jacobsberg hospitals, and this amount may arguably attributed at least in part to high-risk, specialized procedures, in which delivery may have been planned in advance.  Furthermore, there is seemingly little supply side substitutability---Jacobsberg hospitals are not products which can be transported in.  

This would appear similar to a territorial restraint, in that for each item (e.g. childbirth), the other players agreed not to compete in a geographic area.  Topco held that the per se rule applies to territorial restraints.  This may not be good law after NCAA and BMI, which applied the rule of reason to other horizontal areas (boycotts).  Any approving reference in Palmer to Topco may be distinguished in that Palmer dealt with a grossly anti-competitive situation.  (Moreover, Topco is distinguishable I that it disapproved of restricting intrabrand competition in order to increase interbrand (i.e., with large supermarket chains).  Here, the purpose was to improve conditions among the agreeing parties, such as lowering costs and allowing specialty services.)

We must begin with the mini rule of reason.  Although it might seem like the “learned professions” category applies, there is some question in my mind under Maricopa.  There, the learned profession category was limited to professional service matters.  Here, it seems to be merely a matter of economics. It does not seem that this area is so unique and new that it fits into the “lack of expertise” category.  

However, the efficiencies category seems to apply, since it creates economies of scale.  Nonetheless, it may be called into question because the efficiencies here are created by limiting competition.  NCAA and Professional Engineers suggested that the rule of reason is about competition  --- the rule of reason can not say that competition is bad.  If you don’t like it, you must go to Congress, not the Sherman Act.  Perhaps it can be argued that a “new market” (BMI) is created through this group of hospitals that each concentrates on particular areas, which is something different and better than each hospital alone.  (Much of this argument is undercut by St. Stephen’s having raised prices by 10%--it seems like this is a plan to raise prices.)

Lastly, although the question doesn’t mention it, this may fall under a boycott category (Prototype II--- precluding from joint venture).  As such, for per se to be invoked there must be a showing of market power or (some say “and”) access to certain necessary elements for competition.  This would seem to be met, since the midwives need a facility for neo-natal complications, and Jacobsberg would be too far in emergencies.  As such, it would seem to be per se illegal under this category.  However, it can be countered that excluding midwives was not part of the agreement --- it was a subsequent decision by the other hospitals.

QUESTION  II:  COMMENTS

Question 2G: Comments: Overall, this was a big messy question that yielded a pleasantly high number of high B or better answers.  I was looking for some thoughtful discussion of some of the following issues:

Market/Market power:  Visa successfully argued to the 10th Circuit that the existence of intense competition in the issuer market prevented it from having market power in the systems market.  I was hoping for some discussion of whether the Tenth Circuit was correct, but saw very little onthat issue.

Conduct:  VistaCard can be viewed as either a joint eventure or a near-monopolist.  If the court rejects the argument noted above, then it will have market power in either case and you’ll have to focus on conduct.  Most of the important conduct arguments are laid out in the best student answers, but a quick overview follows:


Free Machines:  Might be viewed as predatory pricing like Microsoft case.  Obviously below cost to produce the machines.  Can they recoup?  


Volume Discounts:  Again, might be viewed as predatory pricing, but marginal cost of additional use of system is so small that it’s unlikely that price is below cost.  Might argue that discounts operate like a tie, pushing retailers to make decisions they would not otherwise make to take advantage of the discounts.  Might argue that a monopolist using volume discounts is too exclusionary.


Refusal to Deal:  Can debate (under Terminal Railway and NW Wholesale) how essential the machines are and whether it would burden innovation too much to require licensing.  Might argue that combination of free machines & refusal to deal is tying:  can’t get access to groovy new machine unless you use Visa.


Cumulative Effect:  Can argue that, like Shoe Machinery, cumulative effect of package raises barriers to entry too much.

Merger:  The debate here is whether the possibility of putting a check on a monopolist justifies what otherwise looks like a very anti-competitive merger.  You might argue that the merged entity is the only thing that can compete with VistaCard or that given the monopoly, this isn’t going to make things worse.  You might argue some version of failing firm, although no good evidence either company is really at death’s door.  The better answers saw the major arguments on each side, discussed the effect on future market conditions, and made policy arguments.  A final point:  DOJ really can’t approve the market in the issuer market and disallow it in the systems market because there is no way to merge Amex and Discover for some purposes and not others; they are integrated issuers and card systems. 

Question 2G:  Best Student Answer #1:  V-C’s post merger activities: §2 violation?(1) Market definition = product market + geo. Mkt.

(a) Product mkt: to define product market, we must identify the D’s product; here, it is a payment card system (albeit a technologically advanced one).  To attain mkt pwr VC would have to conspire with the other 2 system owners: Disc & AmEx.  Therefore market def = payment card systems in U.S. (geo. mkt. given).

(b) mkt pwr:  If we consider mkt share to be market power, then V-C has mkt pwr because they have 73% of the mkt.  (75% sufficient for mkt pwr in DuPont).  OTOH, we could argue that this overstates mkt pwr since there are low barriers to entry (Syufy); but very unlikely to prevail because this new technology sounds very expenseive – VC has mkt pwr.

(2) Conduct

(a) Refusal to do business with rival:  In Terminal RR, S.Ct. said RR who had only bridge in town must provide access to competitors at a reasonable price; beginning of Essential Facilities Doctrine (EFD).  Here, could argue that situation similar because it appears that this new technology is one of a kind; OTOH – this situation is different from Terminal because there, there was a social policy at stake – town did not want to have 20 unsightly bridges over river.  Here, it would not be a big problem to have 2 small machines behind store counter.

EFD took a step forward with Aspen. There ct. said that 3 mtns who allowed 4th mtn (in same mkt) to be a part of a one price pass, and then terminated relationship, could no longer withhold that service from the 4th mtn.  Here, we could argue that the machine is a vital part of any card issuers success, just as 1 price pass was – we can see that consumers like it a lot, & because of the vol discount to merchants, merchants are actually excluding use of other cards.  Otoh, in Aspen, the S.Ct. relied heavily on the fact that the 4th mtn had once been a part of the 1 price pass system, and that 3 mtns were disturbing the status quo; here, there is no indication the Disc & Amex had licenses for earlier machine, and they definitely never had one for the new machine.

However, EFD became dormant under Olympia Equipment. Western U. was allowed to deny a license to competitors for its telex services & machines; however there, the court noted that WU sales had been dropping, and that it would be wrong to require WU to continue to license competitors.  Here, V-C lawyers should argue that they would lose $ if allowed others in – to make it more like Olympia.  However, on balance, facts more like Aspen; and also, since a policy goal of Antitrust legislation is maximizing societal wealth through productive efficiency, here, Disc & Amex could argue that it would be a very inefficient use of societal resources to build a similar machine – it would be like having two sets of telephone poles lining the streets.

(b)Innovation product design/barriers & entry:  Could also argue the VC conduct violates §2 because they are using a new product to exclude their competitors.  In United Shoe, court enjoined the use of leases for shoe machines by D because they leased machines in a manner contrary to policy of §2: United Shoe wrote barriers to entry into lease by requiring lessee to use machines till full capacity, and gave better terms on next lease if new United machine and replacing a United Machine.  Here, the VC making similar barriers to entry because the volume discount for merchants will provide disincentive to merchants to use a comparable rival machine if one ever becomes available Otoh, VC could argue that if such a machine ever does come available, many newcomers could have a vol. discount policy that competes with VC and all would be fair.

It is unlikely that a court would accept Disc/Amex argument above; IBM won many cases on the principle that a “dominant firm may take action to protect itself from competitors.”  There, IBM entered computer component mkt soon after the development of that mkt with low (but not below cost) prices, fixed terms, bundling – yet none was considered a barrier to entry because IBM was just being a “skilled aggressive businessman.”  Otoh, here, Disc/Amex could distinguish those cases by correctly noting that in IBM the D was reacting to entrants who were already on the scene & competing, while here, there are no competitors with a comparable product who are currently competing, and less likely to be one because V-C discount plan raises cost of entering mkt.

In addition, since a policy of AT legislation is to prevent large accumulations of power, a ct. might decide to order VC to provide at a reasonable cost since allowing only one card system issuer to have access to the nation’s de facto only card processing system would give VC incredible power over issuers – and might allow them to concentrate their power in the issuer market. (Similar to policy goal against tying).

Merger:  A merger between Amex & Disc payment card systems would be a horiz merger in the PCS mkt and the PCI issuer mkt.  The driving policy goal in such a situation is whether the merger will have competitive or anti-competitive effects.

(1) Case Law:  Under the case law of horizontal mergers, S.Ct. found in Brown Shoe that Kinney & Brown could not merge because they would then represent 7.5% of the shoe retail market; here, Amex & Disc would be well above that figure in either PCS/I mkts.  In Phila Nat’l Bank, the Ct. noted that the proposal entity would have 35% in one mkt (comm banking) and stated that there was a presumption that proposal merger would be anticompetitive if surviving entity would have > 30%.  Here, new entity would have < 30% in PCS mkt, and in the PCI mkt.

However, in General Dynamics, the S.Ct. ruled that the Phila presumption was rebuttable, and allowed merger to proceed where mkt > 30% - but there, S.Ct. swayed by fact that the coal co. had no mining reserves and had to fulfill a “give us all we need” K with utility co’s.  Here, A/D could argue that, just as in Gen Dynamics, their corporations in their present state will not survive due the success of VC new machine, and that their internal studies show that they will be able to develop a viable competing machine.  Just as in G.D., A/D should get an exception to the Phila 30% presumption, because otherwise, they will soon be a failing firm.

However, FTC could argue that under Citizen Publishing, failing firm is not a defense because they have not shown that: (1) the acquirer is the only one available – FTC could argue that if a new PCS is really possible, and all that Disc or Amex needs is capital, then Disc or Amex can find capital from another source outside the industry, such as a venture capitalist.  Otoh, Disc/Amex could argue that it is not just money, that they need each other’s expertise and existing systems to get things running.  AND (2) that both Amex and Disc made efforts to find another partner – here neither has shown this.

(2) FTC Guidelines:  A court may also use FTC merger guidelines.  In doing so, they will define the market as the product mkt & geo mkt which is monopolizable (firms, if a monopoly, could inc Ps by 5% and inc profit).  Mkts defined earlier.

Then will look at HHIs for current and projected mkt concentrations.  There, they will look at evidence and see that as a result of new machine, the HHI went from 4912 ↑5754.  This is already at FTC’s highly concentrated level, therefore almost any merger (if yield HHI ↑ > 50) will result in analysis of potential adverse anticompetitive effects: there will be greater likelihood of coordinated interaction because only 2 players will be left in PCS mkt (but not PCI),  As possible mitigating factors: court will note that there are not many competitors who may enter market post merger because it appears that this machine is costly to develop. 

Question 2G:  Best Student Answer #2:  Visacard (“VC”) Post Merger Activities:  I will examine VC’s post merger activities one by one and determine whether each one alone violates the antitrust laws.  I will then look at VC’s post merger activities as “one scheme” and determine if the scheme violates the antitrust act.

(1) Patent of new identification system:  After the merger VC became the dominant firm with 65% market share in the payment card system market.  According to Hand’s determination 65% Alcoa market share might tend towards characterizing VC as a monopoly.  

The new system seems to partially be rooted in the payment and system market, i.e. since it is a system.  However, the new system also reaches into the payment card issuers market because it entails VC issuing new cards.  VC is not a player in the payment card issuer market.  Whether or not the new system will be judged as a violation of AT (antitrust laws) may depend on the market characterization.

If the relevant market is the system market, VC’s actions may be viewed as trying to create and maintain (if we accept 65% is monopoly power) monopoly power by innovation.  Hand according to Alcoa probably would have found VC’s system innovation violated §2 because it is a big company trying to gain more power in an already concentrated industry.  (Note HHI is 4912 meaning firms act as if all have 49% market power, far above the Dept. of Justice concern of concentrated level which is 1800.)  Under the test of Grinnell, VC’s system would survive AT scrutiny even in the system market. Grinnell requires “willful acquisition” of monopoly power as distinguished from growth or development as a consequence of a superior product or business acumen.  The system would probably be regarded as a superior innovation, not merely a method to gain monopoly power.  Berkey recognized that a firm may innovate and create new products as long as it truly invented a new product to spur competition and not merely to suppress it.  VC’s creation of the system could spur competition.

If VC’s system is viewed in the card market it will probably be safe from AT scrutiny because the card market is decentralized, at least in 2002 908 HHI – well below the DOJ’s concern level and also VC is not even a player with market share in the card market.  It is merely attempting to compete.

(2) Giving the new verification machines out free: Again if VC’s market re these machines is seen as the card issuer market they are less likely to face AT scrutiny because they have no market share.  If relevant market is the system market likely to face scrutiny.  This is similar conduct to which Microsoft is currently under investigation for by the DOJ.  It is not tying since it is not forcing a customer to purchase anything.

It could be characterized as a form of predatory pricing because VC is offering the machine for free i.e. no cost.  However, the Supreme Court (S.Ct.) has been very skeptical of predatory pricing claims, Matsushita;  Brown&Williamson, and if this was really below cost pricing, the plaintiff would have to prove that VC would recoup its losses.  This may be possible to prove because the losses that VC takes from giving the machines at may be made up by the retailers’ reliance on these machines almost exclusively because of the discount pricing.

(3) Volume discounts:  Again see discussion re which market: if card market probably very little AT scrutiny.  If system market, AT scrutiny. The discounts in this case have lead retailers to promote usage of VC card and not other cards.  Some retailers have not allowed usage of competitor cards.  These volume discounts could be viewed as a smart business practice, i.e. business acumen allowed under Grinnell.  Furthermore, it is important to note that the record does not indicate that VC sought to impose agreements upon retailers forcing them to only use the VC system, (as Microsoft tried to seek agreements forcing retailers only to use their software) nor did VC offer rebates on new systems – i.e. if the old system wore out VC did not offer retailers price discounts on exchanges like United Shoe.  Seen in an isolated context these may be viewed as business acumen allowed under the AT acts.

(4) Refusing to negotiate with Discover (D) and American Express (AE):  Courts have traditionally rejected the notion that they can force competitors to deal with one another, but have done so when there has been a pre-existing relationship.  Aspen Skiing.  Here there was no pre-existing relationship re use of the system between VC and AE & D.

The ct. might force competitors to allow access to an essential facility, however, it is doubtful that the system is an “essential” facility, because the other card issuers continue to issue cards without it.  Again this raises the murky question of which market is this innovation in – card or system.  It could be argued this is an essential facility because Discover’s market share in the sys market dropped 3% and American Expresses drop 5% while Vista’s grew 8% since introduction of the system.  However, maybe the system is merely a technological invention to spur competition and the IBM cases in the 1970’s proved that left alone technological advances will be sorted out by the market, since technology is always changing.

(5) Conduct taken together: These practices that VC has done in the past 2 years have further concentrated their market share in the system market to 73% - approaching Alcoa’s monopoly level.  Furthermore they have created barriers to entry the system market – because a player that wants to compete must have enough money to fund research into the market & also they have limited access to retailers; Fashion Guild says this is bad.  This conduct viewed as a system may be more than “vigorous competition” in the system market.

Legality of proposed merger between Discover (D) & American Express (A):  Again legality depends on which market the ct. chooses to analyze.  I will approach this question thru both markets.

Payment Card Issuer Market: This market is highly discentralized, with an HHI of only 926,  meaning the industry acts as if each player only has a market share of roughly 9%.  The Department of Justice (DOJ) would probably not be too worried about this merger.

Unlike case law, the DOJ is not worried about entrenchment.  Some caselaw questions what role the AT law, specifically Clayton 7, should play in determining how a company with a large market share should be allowed to merge.  American Express (A) has 20% of the market share and D only 5%; even those who worry re entrenchment may not worry that the big player is buying the smallest player.  Even after the proposed merger the HHI will be 1126 – not a number that will cause much concern to DOJ, and the market won’t be that entrenched.  If this market is viewed as one that has been undergoing concentration (we only have concentration #s from 2002-2004) then the merger might be blocked regardless of market share as it was in Von’s Grocery.

Payment Card System:  
This is a very concentrated market & the DOJ would probably have a serious concern if it merged further.  In 2004, it acts as if it has firms with 57%.  In the Staples case the court was very concerned re concentration of the industry.  The HHI would increase significantly here.  A & D might note that the revised merger guidelines allow FTC to consider the efficiencies gained by companies that merge – i.e. efficiencies they could not have gained on their own.  The record suggests that A & D’s “internal studies suggested that the new joint entity would be able to develop services that could compete with Vista card” – If they mean research & development this efficiency may be rejected because the guidelines say that increased research & development efficiency is not enough to offset the anti-competitive effects of merger.

Entrenchment concerns would be high in this market.  It may be better if a new competitor came in and bought discover or created a new firm instead of merely making the industry more concentrated.  (This role of Clayton 7 has not been explored.)  Barriers to entry would probably be high – a potential competitor would need a huge research & development budget for systems & some experience with the systems.  (All of these competitors currently in this market have been there for at least 2 years and maybe more; we don’t know from record).

A & D may try to use failing co. defense but we don’t know if D was failing & merger guidelines require evidence that if it was failing & tried to sell itself to a non competitor. 

Question 2G:  Best Student Answer #3 (Conduct discussion only):  Bad Conduct:  This analysis requires overall conduct making it hard for competitors to do business (see Lorain Journal).  Although there is no naked exclusion in the form of an exclusive dealing contract present, it could be argued that by dropping the discounts and creating the incentives it did, VISTA for all practical purposes ensured that merchants would encourage customers to use VISTA, which would have the same effect as an exclusive dealing contract.  

It is also questionable whether the refusal by VISTA to do business with its rival constitutes the necessary bad conduct.  It can be argued that (unlike Terminal) the machine is not essential.  Conversely, the competitors can argue it is because it is cost-prohibitive to create a new one, and smaller competitors can’t get in without it.  However, VISTA has a strong response (see Aspen) that they will lose money if they are forced to share the machine and that it’s never had to do that and are being punished for new innovation, (tougher to change status quo than make new change and that’s what AMEX and DIS want here).  However although the innovation/new product arguably creates a barrier to entry, like the IBM cases decided by the lower courts, because it is a highly technological industry, the market should be able to resolve it and given time, AMEX, DIS and any others will be able to duplicate it, or even improve it.  

There might also be elements of predatory pricing because by giving away the machines, the price is so low that even if the competitors could develop one, they couldn’t compete, (and the discounts don’t help either!)  As a result, no supply side substitutability exists and no one will enter to compete.  The discounts and machine ensure VISTA that they will increase the use of VISTA cards, so they are willing to take short term losses to make big gains in volume over the long term, which is clear evidence of monopoly-like behavior.  However, because the courts won’t want to get involved every time a big firm lowers prices, this is a point of contention. (See Brown&Williamson, but there, there was no market power and here there is).  Thus with 65% of payment card systems market VISTA has the monopoly.  But because of antitrust law’s goals to protect consumers and maximize wealth in society and fact that here consumers are clearly benefiting, I would argue no violation, even though the smaller competitors could be shut out.

Question 2G:  Best Student Answer #4 (Merger discussion only):  Market:  It has been conceded that the geographic market is national but what we do not know is what is the product market.  Is it Payment Card Systems or Payment Card Issuers?

Function. The market here would have to be Payment Card Systems because it is the system that is at issue.  The system is designing the technology and encouraging people to use their system, not the individual bill holders.  I would say that the Payment Card Issuers are a separate market because they are fighting for consumers to use their cards so they can collect interest.  Those two groups are different markets because they have different functions and target different customers.  Systems target retailers and get profit from percentage rate on sales while issuers target cardholders and get profit from interest rates.  For this reason I would say we have two separate markets and I will analyze the merger under both.

Market Power:  Under SCT and HHI analysis the merger would probably be disallowed in the Card System market because they approach the Philadelphia  30% and the HHI is well over the 1800 and 100+ change (20+5x2=200).  In card issuers market, they probably are not a bad merger because they don’t exceed Philadelphia 30% and HHI under 1000 is an acceptable manger.

Competitive Effect of Merger:  Since the merger will be fine under the issuer market I will examine the system merger from here on.  The merger would be bad because competitors would be limited because the number of players will essentially be 2 in the system mkt.  We would have a highly concentrated market.  Additionally this would create high barriers to entry because a new player would have to expend a lot of money in advertising, research, etc, to challenge either of the players.  This is a situation similar to the Coke, Dr. Pepper merger the was shut down.

The counter-argument would be that AMEX plus VISA will be competition like Coke/Pepsi and that the competitor will not die out so we shall just live with a two player market.  However the argument would probably fail because Discover, like Dr. Pepper, was a viable competitor and mergers in concentrated markets are inherently bad, Brown Shoe, such that we want to prevent oligopoly behavior as much as possible.

Entry Analysis:  We next see that entry is probably difficult in the proposed landscape.  Like bottlers in Coke/Dr. Pepper, that deal with certain companies, retailers have a long history of agreements to deal with the current card systems.  It would appear that this would make it extremely difficult for a new card system to enter the market.  They would have to overcome limited access to key resources (bank issuers who are tied up), high fixed costs of advertising and brand loyalty.  For this reason it would be hard to enter the market.

Efficiency:  It does appear this merger is efficient because the companies need to put their minds and resources together to compete.  They have not been able to get new competing technology and are losing badly to VISTA card

Future of Existing Assets:  It appears that if there is no merge the two companies could fail and that their only way to survival is to merge.  They need to combine resources to put into R & D, so that they can both compete. I would argue that at both levels, this merger should go through, contrary to Coke/Dr. Pepper case, because it appears that Discover or AMEX or both might be put under the table if they don’t.

In this current world of big business, we need to be able to compete globally just not nationally.  By allowing 2 strong competitors we can do this.  If we have one strong competitor and 2 failing competitors we might end up with VistaCard period.  The landscape has changed since the Coke/Dr.Pepper talks and Pepsi/Dr. Pepper eventually merged.  In today’s world, even if we fail Philadelphia and the HHI analysis, that would be outweighed by efficiency and potential failure.

Question 2H:  Best Student Answer #1:
Market definition is a threshold issue for all of the three questions posed.  There aren't any real facts to suggest that there is a big issue on product market (although surely some products are substitutable or people do without as luxury items).  But product market here seems clearly "appliances".  Question then is geographic--could you include S.C. or not?  You could argue 35 miles isn't far to drive to buy a costly appliance and within the definition of "hinterlands" in Rockford (whatever hinterlands are).  On the other hand, Defendant's behavior, excluding retailers in S.C. from advertising ban; pricing to within 5% above of competition in S.C., suggests that Defendant thinks market is Thomasville and would like to keep it that way by not charging so much that it would be cost effective for others to move into town or look more attractive to consumers to buy in S.C. in spite of 35 mile drive.  Moreover, not all appliances are big ticket items.  You might drive 35 miles to buy a TV/VCR or a refrigerator, but not to buy a blender or radio.  (No facts on breakdown by type or cost of appliances.)  Problem doesn't say if Defendant Spector has a store in S.C. but I am assuming not.  Barriers to entry probably fairly low in terms of capital expenditures, but not totally insignificant in small towns with three other stores.  Would probably need a marketing study to determine realistically if area is attractive to yet another retailer or would be--and what monopoly price would make it so.  From foregoing I assume market is Thomasville.


Market power is a second threshold question.  Does Spector have it?  Well 45-55% of total sales in Thomasville puts it back in the middle of categories outlined by L. Hand in Alcoa.--90% is "enough" for monopoly, 60 or 64% is "doubtful" and 33% is "certainly not enough."  Subsequent cases have continued to avoid middle area.  See Dupont (33% vs. 90%); Guinell (86%) Yellow Cab (85%).  Moreover, in Syufy 100% was not enough under particular conditions here.


Other evidence or inferences of market power:  (1) Able to negotiate this K with newspapers that cut out smaller retailers.  That was their main area to advertise.  Must of cost newspaper substantial lost revenues (or at least some lost revenues.)  Could Specter coerce newspapers a la  Lorain Journal b/c it did so much business with them?  Was it simply paying newspapers equivalent on lost revenue?  What would be benefit to Spector to do this?  Looks rather like predatory practice.  (2) Increase in sales after institution of ad policy?  Could be due to lower prices not just market share.

Attempt to Monopolize - Spector :  There are 3 elements:


(1)
Specific intent


(2)
Dangerous probability of success


(3)
Predatory or anticompetitive reason.


a.
On specific intent to monopolize we have Spector's "plan to increase its market size."  It may have written this down.  If 55% is doubtful, plan to increase might show or support inference of intent to monopolize.  However, if you do this would it mean we don't want business to try to grow and increase their size.  Isn't that desirable, competitive conduct?  Note the cases defining the doctrine aren't from S.Ct. so may be some leeway here.  There is some suggestion in the case law that courts don't want to punish "innocent" or "good faith business" action and that "good faith" etc. may actually be more important than anticompetitive effect where behavior is aggressive and considered "bad."--Like perhaps lying about your reasons for termination in Monsanto or the stubborn refusal to deal in Aspen.


b.
Is there dangerous probability of success?  Facts are equivocal on this.  Possibly low entry barriers, and % of market still below the level which triggers automatic monopoly status.  On the other hand, if it can do something like this advertising policy suggests power.  Ditto pricing just above "cost."  Problem doesn't say what "cost" is--but if it refers only to wholesale costs Spector isn't pricing to cover its variable costs--sounds like predatory pricing.  at the least, if it does not reflect Store's normal mark-up--suggests an ability and determination to gain greater share of market.  5% increase b/c of price level is not very helpful in this regard--could be due to success of advertising K or could be b/c of lower price.


c.
Predatory or anticompetitive behavior.



I.
Boycott.  This takes me to the boycott.  This boycott looks like a prototype I case (sorry if I got it wrong) trying to shut out someone on same level.  "Boycott" is per se illegal under ss1.  But for purposes of ss2 what is effect?  Aspen and Terminal RR seem to focus on at least the following:




(1)
necessary to do business?




(2)
cutting off access to suppliers or customers?


But Berkey also says no duty to cooperate with your competitors.  Lorrain Journal suggests there is.  B/c there is positive effect here for consumer's -- Spector's volume discount and no evidence of consumer preferences re advertising (although maybe don't want home littered with 4-page flyers.  I know I hate them).  If Spector passes on benefits this might not be like Aspen.  On the other hand there's a big difference built no duty to cooperate and obstruction.  This seems like focus of Terminal et. al.


Predatory pricing also possible for this category as noted above.  But where price above variable costs doubtful on success.  Differences b/t 9th and 11th Circuit show it would make a difference depending on circuit in which brought.



II. Illegal Concerted refusal to deal b/t Spector and newspapers.:  This is section ss1 issue requires (1) conspiracy--provided probably by K itself.  (2)  and anticompetitive effect.  This is really going to go through miniror on whether this is a boycott.  Based on Lorrain Journal (although  ss2 case) and FTC v. Indiana Dentists it seems like could qualify as "naked restraint" b/c difficult to think of valid business reason for this K.  Although isn't desire to get a bigger share of the market a "valid business reason"?  (Probably not--or at least tough question) but doesn't look like can advance an efficiency argument.  At the same time courts' resistance to per se rules suggests (at least to me) that most courts will find a reason to look at whether it fits the category, assuming they don't just jump right into ROR.  but even in ROR.  I think probably "naked restraint."

Pricefixing.:  Fact of agreement a la Socony and Trenton Potteries seems to dictate per se illegal conspiracy.These guys don't have much market power.  Sort of an advertising co-op like NW Wholesale stationers was for office supplies.  Of course in other context of mergers Clorox the economies of scale in advertising argument rejected:  different concerns with advertising?  Certainly not anti-competitive vis a vis Spector b/c helps them compete.  But with each other?  Really hits courts in chops on issue of per se category b/c price-fixing is still most per se of per se categories.  And there isn't a price "set by market" a la Chic Bd. of Trade.  Also "reasonableness" according to Trans Missouri is no excuse but recent trends. . .?  Maybe just least restrictive to enjoin Spector's policy than support other 3 retailers' solution. 


Hard to avoid characterization of 299.99 and agreement thereon as "not an agreement on price."  It is, only question really then is it justified under a rule of reason b/c not anticompetitive.  Can't get around this one by saying "Not really price-fixing" even though it looks like it is really "something else."  Challenge to per se category--Therefore, since S.Ct. hasn't overruled explicitly I think chances are slightly better than 1/2 that a court could find this violates the law.

Question 2H:  Best Student Answer #2:
1) Attempted Monopolization


"Attempt" to monopolize is not as clear as monopolize, since its from circuit courts and the elements differ, courts are split.  However, it looks like you'd need worse conduct than if you were already a monopoly.  First, you need intent (to do the act; to achieve monopoly power; or to exclude competition) and second, you need "dangerous probability of success".  SP. had intent to "increase its market share."  Whether it should be interpreted as intent to monopolize may depend on whether its market share, before the plan, showed market power and if so, how much.  To determine this we must define the market.  


Although Spector will want to define it, geographically, as the greater Silver City metropolitan area, since there they would have smaller market share, it more likely will be Thomasville.  That's because (a) their prices are different in the two markets and (b) their own plan indicates that they believed their competition was in Thomasville (they cut out ads only in TV newspapers by TV competitors).  The fact that the cities are 35 miles apart is somewhat hard to read:  consumers are somewhat likely to shop around for they types of appliances here, but 35 miles is a bit far--although less far in the midwest, perhaps.  In addition, transportation costs if appliances are low, so that would argue for a broader market than Thomasville.  However, on balance, the market will probably be TV (Thomasville), as the Defendant's beliefs will tip the scale.  As such, the market share of Spector is 45%-55%.  This is in the grey area for whether its a monopoly (if you consider ss2 a status crime)--Alcoa, at 90% market share was a monopoly while with the market defined differently it had 20%, wherein was not a monopoly.  The #'s are rarely if even definitive, and these #'s would not be.  So we need look at conduct to see if an attempt to monopolize is here.  


Under Grinnell, we're looking for conduct that shows "willful acquisition or maintenance" of power as distinguished from superior product, business acumen or historical accident.  The conduct to be analyzed here is (a) the advertising deal.  (b) The lowered prices and regular sales on VCRs.


Taking b first:  Whether the prices here are predatory or not will depend on whether the circuit goes with the Areeda/Turner Test or one of the other circuit tests.  (Although it looks like they have pricing "just above cost", cost is difficult to determine-- and is one's average variable or otherwise?)  Predatory pricing is not considered (1) bad or (2) very likely by most economists:  why discourage lower prices, when that's what antitrust law looks for; plus if there are low barriers to entry it won't work (people will jump back in when you raise prices) and if theres high barriers to entry players will do themselves in.  Here, it looks like Spector can price low because of volume discounts--ie economies of scale, which can then be passed on to consumers--and are being passed on, moreover.  So this is likely not bad conduct.  See Matsushita.


(a) Then, was the deal with the newspapers bad conduct?  This gets us into the second question of whether there`s an a/t violation in the concerted refusal to deal.  This looks like a prototype 1 two-level boycott problem.  Under wholesale stationers, a recent boycott case, a mini-rule of reas test was posited that drew upon earlier boycott cases (which used to be all per see illegal, see Term RR; Fashion Org. Guild; Klors; Radiant Burners).  Under NW Stations, we ask: is an essential element, facility foreclosed?  Here, its debatable:  advertising was not found essential in the muscle magazine case, but depends upon whether there are other outlets for ads; it might be.  Probably not here, since the deal only covers one day a week.  It's not like radiant burnes where no one would buy without a seal.  Second, we ask, is there dominant market power.  Again here, hard to say (that's what we're trying to determine but does have fair amount: biggest player.)  Third, are there productive efficiencies?  That is doubtful here.  This may kick into full r/r or go back to p/s illegal depending upon whether 1 or all 3 of Brennan's NW Station elements is necessary.


This deal of Spector to get newspapers to boycott, looks like Klors a bit--under Klors, and here, its fair to ask, where's the conspiracy--it is a series of discrete deals b/t Spector and newspapers--who did not act in concert--who made independent legitimate business decisions.  (Arguably, it was in one newspaper's best interest to agree with Spector's request).  However, it may be against the spirit of the laws to let one big buy Knock out the little ones (though its not clear they'll get knocked out) because then over time, prices are likely to rise.  Market definition is important here because the papers still run ads from Silver City.  In this case unlike Klors, we do not have the free rider problem to justify the deal (though its questionable whether that was ever a good justification--rather it may never really happen, or may be a good check on rent-seeking behavior so consumers don't pay for `services' my don't want.).


So, there may well be a violation for the deal with the newspapers when would constitute "bad conduct" by Spector, which would strengthen the case against them for attempt to monopolize.  Can the papers be sued for foreclosing business to the small appliance stores?  They may have a good business reason (see Molinas and Hughes Tool--court sometimes allows these deals where good reason, in spite of prof. engineers holding not a/t laws are almost competition, not aren't doing society good).  The "good" business reason here may be the 1st amendment right to pursue or not pursue what they want without being ordered by court.  Plus, co. can unilaterally decide what customers it wants to deal with if it doesn't deprive them of an essential faculty.  (Term RR, utility case).


Finally, the price fixing by the 3 dealers.  Is the agreement to advertise together an agreement to fix prices?  If so, should it be per se illegal.


The advertising is justified as an economy of scale, without which opportunity, they could not compete with Spector.  In Topco, they made the same argument.  There it was rejected even through the competition it restrained was intra brand, not inter brand.  Here, the joint venture economy restrains competition interbrand--that is, between 3 different co's, so a fortiori, it is illegal under Topco.  However, Topco was a territorial price restraint and here its arguably a price fix.  Plus, Topco may be dead despite recent cite (BRG, 1990).  Price fixing is almost always per se illegal.  Maricopa considers maximum prices--and they may argue this is a max price since stores may be free to sell under the advertised price.  Cases have held that while its legal to announce (to one another) prices, there can be no enforcement.  The 3 could argue this was like Sugar Institute (though that was 1936 depression case and involved a trade association--arguably distinguishable).  The 3 could also argue that since the ads change once a week, they list only average pieces, ok under maple flooring.  But it looks like facts say they agreed to sell at same price--finding an actual K is helpful, since we didn't have to argue almost parallel action and whether its really a K or just ballet.  The 3 will argue that, pushed into the adv. deal since foreclosed by a monopolist, they had to do the joint ads and so it was pro-competitive, not anti.  The one agreed price advertisement was ancillary to the pro-competitive K of the joint venture ad paper and was a legitimate business decision since it avoided consumer confusion.  And since the K to sell at agreed price lasted only a week it did no competitive harm of the type the laws aimed at.  Plus, they will claim 1st amendment--they should be free to dissemminate date not only because its their 1st. am. right but because more information makes for a more competitive market--all economic models depend on consumer information.


On the other hand, the agreement to fix one piece, even for 1 week does not seem essential to one rest or the nonprice arrangement on joint advertising.  Plus, the economic or scale argument for advertising was arguably rejected in Proctor & Gamble (tho a merger case, can borrow doctrine for other areas). 

Question 2J: Comments:  Generally: Most of you spotted the major issues and demonstrated that you knew the relevant doctrine and could apply it to the facts of the problem.  In general, however, most of you were too sure of the results too much of the time.  On an exam, you should be looking harder for places where the answer is uncertain.  In real life, many questions you research will not resolve easily and you need to get used to thinking about what kinds of arguments you can make when the cases do not provide ready answers.

Market Definition:  There was room for a lot of discussion here.  First, there are many sources of local news, so you might discuss whether consumers view TV, radio and newspapers (and even the internet) as separate products.  Some of you did a nice job discussing consumer habits, the nature of WLF’s ad campaign, etc.  Second, although viewers probably do not treat local TV news as interchangeable with other news sources, advertisers, not viewers,  are the purchasers here.  And an advertiser trying to reach a local market may not care whether it uses news or some other program to reach its target audience and may not even care if it uses TV.  Thus, if the price of advertising on the news got too high, advertisers might just reallocate their ad budgets to other, quite different, products.  Both the first two models make a lot of useful points on this issue.

Monopolization:  WLF arguably attempted to monopolize by hiring and advertising.  

Market power/DPS:  If market is local TV news, it probably has sufficient share to meet dangerous probability element.  Fact that WLF charges more than other news stations might be evidence of market power, but even in a competitive market, one would expect advertisers to pay more for higher rated programs.  Barriers to entry would seem to be fairly high; all TV stations currently in market have news programs; GFR was having trouble making it work.  On the other hand, WLF’s share has dropped greatly by end of problem and if market includes other programming, pretty clearly no market power (lower prices than other programs, etc.)

Conduct:  Both the hiring and advertising claims seem to fail the tests set out in lower court cases.  Some of you analyzed under Aspen and Berkey as well, which makes the case a little closer.  There was room to question here whether the lower court tests make sense.  Taking stars from one network and turning them into understudies might be seen as problematic.  On the other hand, as several of you noted, there’s probably no shortage of people who can do sports and weather.
Market Division:  Market divisions here not quite the same as others we’ve studied.  The division of territory covered still leaves the networks competing for the same customers, so it doesn’t look like Topco or Palmer.  The division of time slots looks at first like a simple naked output restriction until you realize that the two networks are not going to stop competing altogether in the relevant time slots. They will present some programming during the relevant times and may outdraw the news with Oprah or Cops or How to Be a Millionaire reruns.  

To analyze these restraints, you can begin by saying that the Court has not yet applied BMI or Northwest Wholesale to market divisions, but that there is no reason to treat them differently from price fixing or boycotts.  If  the BMI analysis applies, these restraints might go to Rule of Reason under several theories including efficiencies created by pooling, lack of market power (if market defined broadly), or amiliarity with partial restraints on output.  Sharing reporters creates efficiencies, so territorial restraint might go to Rule of Reason and win.  Splitting time slots does not seem necessary to make the arrangement work and seems not tro create any cost savings, so unles there’s some technological reason that it’s needed, may lose either under Quick Look or full rule of reason.

Boycott:  Need to go through 3 prongs of Northwest Wholesale to determine validity of exclusion from joint venture.  Whether CGR and EGL have market power depends on market definition; if market defined narrowly they might.  Many of you said access to the joint venture was necessary to do business because GFR stopped producing news.  This would be a lot more convincing if WLF was not doing quite well without the joint venture.  The issue is not whether a particular competitor would need access, but whether any competitor would.  Because the pooling arrangement as a whole creates efficiencies, Northwest suggests we look to see if there’s a plausible legit reason to exclude the plaintiff.  Here, if CGR’s personnel really were not as good (or popular) as those of the joint venturers, probably reasonable for them to exclude, because they’d get nothing in return.  Assuming all this leads to rule of reason, need to determine whether competition harmed more by loss of CGR from market than it is helped by efficiencies which help create a show with fewer ads that viewers desire.

State Action:  KIOT is state actor, so check state action doctrine:


Clear Articulation:  One the one hand, the pooling arrangement looksa literally like an exclusive sale of intellectual property rights.  The use of the word “exclusive” surely suggests the possibility of creating a competitive advantage and excluding rivals.  On the other hand, statute probably aimed at sweatshirts and coffee mugs with logo on it and so might be outside intent.


Supervision:  No evidence of supervision, so can’t protect non-state actors like EGL and CGR.  State agencies, however, don’t need supervision, and as some of you noted, a university is a lot like a municipality, so this is probably not needed for KIOT.

Question 2J:  Student Answer #1:  Mkt. Def.:  First, the FTC must be able to define the product market.  Possible are all news sources, all television, or just television news.  The FTC will want to isolate television news (local broadcasts) in the time slots identified in the hypo.  The FTC will argue that there are no reasonably interchangeable alternatives to local news.  In terms of substance, national news broadcasts offer different content, with different personalities, at a different time slot.  Other sources of news do not have the same functional quality.  Consumers would expect that newspapers, radio, and t.v. would be separate; they are distinct social phenomena and often their product is entirely different packaging.  With respect to other t.v. programming, news is isolated.  The behavior of the t.v. stations seems to suggest that they viewed each other as their competition; they did not change content, they simply altered their news structure.  Advertising similarly reflects this attitude, where WLF’s was geared specifically at its competitors. The presence of KIOT is troublesome in this regard, as a radio station was allowed in the little group, but its presence can be explained away not as a competitor but as a non-competitive entity who possessed resources that would make the group function better.  Finally, the market performance suggests that the t.v. news is its own market.  Although the allocations changed over time, the hypo does not state that the total viewing changed. It seems that there is only elasticity amongst affiliates, viewers of news are viewers of news, and are not likely to switch over to another type of program, especially during these prime time slots where many Americans are accustomed to watching t.v. news. In addition ad costs were very different between news and other programming.  T.V. news is a given, all networks have it, many rely on as a staple, so it is its own market.

Geogr. Mkt: This is an easy issue, where there is not another major city for 150 miles, the local TV market will dominate.  People want local news, and they will seek the product only there.  The West is a big place, people won’t go too far for TV, their broadcast audience won’t allow it.  

Claims Against WLF:  You could try to bring a §2 against WLF as a monopoly.  This claim is inherently weak because its market share is now down to a level below 50%, well below that suggested as necessary in Alcoa and Grinnell.  However, for a time its market share was at approximately 60%.  To show a §2 claim, you must have: (a) monopoly power: (b) bad conduct.

The monopoly power would be shown by the market share (at 60%), which is possibly high enough to qualify.  And, by its prior strategy, it was able to charge more for its adverting w/out losing market share because of its following.

With respect to conduct, two causes of action present themselves.  First, on predatory hiring, this claim would fail, or would be extremely difficult to win on because WLF did utilize the staff, although in a limited capacity.  Second, it might bring a claim of denial of access (naked exclusions) based on false advertising.  However, this claim would also fail because the ads weren’t exactly false, and although bad p.r. was received by other stations it would have been easily neutralized.  [MF: This analysis assumes lower court tests apply.]

Claims Against EGL & CGR:  A claim under §1 of the Sherman Act requires an agreement in restraint of trade.  Here, the agreement between the parties is obvious and explicit, so that not a problem.  The problem is holding these players to a viable cause of action.  Horizontal collusion is inherently suspicious, and so behavior in this realm is probably the FTC’s best chance.

Pooling:  The pooling arrangement between the two stations and KIOT could be argued as a claim for Denial of Access or under §1. The important link is to see the exclusion of GFR and so to get Concerted Refusal to Deal/ Boycott under N. West  Wholesale.  The FTC would argue that the coordination meant control of a essential facility, in terms of their joint news creation efforts.  This claim would be modeled after AP.  However, this source of news is not at all essential to the operation of a news station; GFR should be able to sustain its operations w/out help.  The news is accessible to all, its just a matter of personnel.  Certainly GFR should be able to remain in business w/out use of a common news team.  GFR’s departure from the market may be an interesting signal, but it is doubtful that this cause would stand.

Allocation of Territories:  The allocation of reporting territories is not a viable cause of action.  Generally, territorial agreements are utilized to keep each other out of a particular region.  This might be of concern if the stations split the city and agreed not to compete with respect to the population of a given part of town (i.e, they didn’t share news after going to get it in their assigned area).  Here, however, each member station was able to get the news as reported by its co-venturer.  As such, they were not splitting the consumer market and competition among the same population is still viable.  For the claim to succeed, strict division would be necessary and ill-effects of such would need to be obvious.

Allocation of Time Slots:  This is the most problematic aspect of the collusion.   In this context, where the territory is timing, the entities have refused to compete against each other directly.  This is where the FTC should win. Collusion in this part of the market is highly dangerous, as it creates opportunity for reduced output (less local news reporting) at potentially higher costs, if the stations continue to get their market shares up.  Here they have, as in TOPCO, divided the time territories, foregoing intrabrand competition in order to compete better on the                      interbrand level.  Except that here then is no interbrand level.

This claim will be tough because so many efficiencies were created by the parties.  They cut cost-savings in reporting, and were able to cut back on advertising, more info to consumers at less cost.  Therefore, assuming the claims are not out and out per se, they are unlikely to lose on the “quick look” level and would certainly survive Rule of Reason which considers market power.

Question 2J: Student Answer #2 (Market Definition Only):  In order to decide whether there were any violations of the Antitrust laws we will have to identify the relevant market.  Is there a separate market for local news, or is it part of general news, or maybe it even competes in some way with radio national news, or even regular T.V.  programs (movies, sports) and even sport events and movie theaters?  It is clear that the wider the definition of the market the less harm to competition we will find in the actions taken by the players.  

As for the function of the local news it seems as none of the mentioned possibilities competes in a direct way with local news.  One can only get this info from either local newspapers (only one in the area, except one which belongs to the university and is published only 3 times a week in certain periods of time), or from T.V. and radio news.  Due to the fact that none of national media cover the local news it seems as it is a market by itself. It doesn’t seem possible that any of the national players will have any interest getting into the market.

We have no evidence of cross elasticity between radio and T.V. local news, and I will assume that the public doesn’t really see them as one market, but it will definately change its habits if the quality of news it gets from one of the sources will be much, much better than the other.  The quality will probably will be based on the popularity of the news anchors, fast and accurate reporting, amount of advertising, and availability (meaning if the public can get the news whenever it wants or not).

It is quite possible that KIOT (“K”) will get into the local television news market, even though it is not clear whether the cable providers will cooperate with them due to the limited demand for such broadcasting.  It seems as WLF saw the other local television news as direct competitors, and even hired their workers, but it is not clear how it perceived “K.”

One important piece of information that is lacking is whether price patterns of advertising in T.V. local news (meaning cost of advertising) will have any effect on the demand for advertising in “K” and on its prices. Apperantly, only if all players in the TV local news cooperate it will have any effect by otherwise they will move a channel (it is also possible to claim that they will stop advertising during the news.  The cost of adver. in news clearly support separate market from other T.V. programs.  

Last point on this issue is whether there is such a market as local news.  I believe that 40% of the T.V. viewers is a significant percent, and even half of it would create a separate market where there isn’t any good substitute.  One should remember that in the past the court had a defined the entertainment markets in a rather narrow definition. (Int’l Boxing Club-only championship; NCAA-only college football; Syafy only first run movies).  However, in other industries the court sometimes used a wider definition (DuPont).

Question 2J:  Student Answer #3 (§1 Issues Only):  Pooling of Reporters:  The stations agreed to pool reporters. This would presumably save money by hiring less reporters and accompanying camera crews. Additionally, having a college reporter get the news from campus would probably look good, especially, if the mom saw her kid on TV. These cost reductions seem quite acceptable. This is like a company with over capacity sharing its warehouse + factory with another company.

Territorial Allocation:  This is a bit misleading - the relevant market is still being entirely served. In a sense, EGL, for example, is only producing independently in the North and is “buying,” through the cooperative, news for the rest of the area. However, it is still “selling” its news to the entire relevant market. Territorial restraints have been per se , but these are sales restrictions. There is no question this is not per se, and it is not unreasonable.  One could argue it is like Palmer v. BRG since they are taking revenue from the allocation, but revenue is through cooperation.

Allocation of Time Slots:  This is the most disturbing provision. It appears to be a naked restraint on output. However, the other station is free to run other programming, so it is not a truee restraint, but rather a restriction on the type of output.  It is not entirely clear how the court will rule on this. An important fact may be whether this just affirmed what was going on beforehand (these were their schedules already) or a change.

Rule of reason - The court has hold that while an output restriction is normally per se illegal, judicial inexperience with a particular arrangement may push it into rule of reason . See BMI  NCAA. I believe this is one of those cases, and this will not be a per se case.

Quick look rule of reason - In Cal Dental Association, the Court held that certain cases get the “quick look rule of reason.” The Court held a “naked restraint on price and output requires some justification even in the absence of a detailed  market analysis”. This case appears to fall within that area, which means the stations would have the burden of showing a pro-competitive justification.  It is possible it would not get the quick look rule of reason, as in Cal Dental, because the likelihood of anti-comp. effects is not obvious. The best argument for this is that it is not a true restraint on output since the firms are still competing. However, I believe the quick look rule of reason would apply.  

As a side note, it is clear that the stations together (EGL, CGR and KIOT) don’t still have monopoly power for the same reasons that WLF did not. This gives them mere leniency  and eliminates §2 claims. However, in NCAA the Court  held that as a matter of law the absence of market power does not justify a naked restraint on output.

Exclusion/Boycott of GFR:  It might appear that the exclusion of GFR has a violation. In Northwest Wholesale Stationers, the court  found 3 characteristics of firms held for per se illegal boycotts. (1) The boycott cut off access to a supply, facility or market necessary to compete. (2) The boycotting firm had a dominant position in the market. (3) The practices were not justified by arguments of efficiency or making markets more competitive. It is not clear that all three prongs are needed.

The boycott fails the “test”. It didn’t cut off a facility necessary for competing. In NW Wholesale, the cooperative cut off access but that didn’t stop the excluded firm from getting supplies elsewhere. Here, GFR could have gotten news reporting on its own or possibly talked to WLF. It also could do what it in fact did—give up on news and put on Seinfeld & Simpsons episodes (or I Love Lucy + the Honeymooners?). It was still able to compete in the relevant market.  Second, CGR +EGL did not have a dominant position.  Third, the practices might be justified. This is the least clear, but the argument is that it is inefficient  for CGR + EGL to share with GFR when they will get nothing back. Anyway, with the first two prongs lost, it will not be a per se case.

Under rule of reason, the “boycott” will be allowed. This is not like Aspen - there an agreement was changed to exclude. Here, there never was inclusion. Equally important there was the dominant position of the boycotting firm—that was a §2 case. Here, the stations have a very limited amount of power. This case is the kind of horizontal restraint that is a sign of healthy competition. It is important to note that forcing GFR into the cooperative would either force CGR + EGL to include in its package product an inferior product, or if they didn’t use GFK reporters, GFR would get a free ride. The only fair possibility is to make GFK pay for access to the stores, but that is a fundamental shift in how the pool has been run and is unwarranted by the facts.

Other Issues:  Nothing else rases any concerns. The market shares changed, but that is a sign of healthy competition. CGR + EGL used the cost savings to cut commercial time to increase viewer ship, but that is certainly legal. They acted in ways they thought would maximize profits. WLF is free, as is GFR, to set their programming to best maximize revenues through ads.

Conclusion 
Only the output restriction of when news programs will be run raises concerns, and that will insist likely be viewed under the quick look rule of reason. The stations will have the burden to show a pro-competitive justification. It is not clear if the valuable resources of our agency should be expended to fight this relatively small injustice.

Question 2K: Comments: 
(a) Market Definition:  You needed to define the market for to resolve both of the other issues.  Two difficult questions arose:  (i) Is the product/service at issue any kind of legal services, just services to large local businesses, smaller subsets like tax or T&E?  (ii) Are the Seattle firms in the market (they may be doing such specialized work, they don’t really compete with anchorage firms.

Many of you disposed on the market definition quite quickly, treating the two definitions I put on the charts as the only options, even though I left open the possibility that there were others by describing those charted as “two plausible definitions.”  The first modelanswer does an exceptional job workingthrough the market definition.

(b) Boycott:  This claim seemed to give a number of you trouble.  This was an agreement by two horizontal competitors (G&S) to refuse to deal with their competition.  Like Northwest Wholesale Stationers(NWWS), Terminal Railway or Visa, it seems best characterized as a Prototype II.  Although the effect is somewhat like a Prototype I because Platts is on a different level of production, that really is true in NWWS and Terminal Railway as well. 

Some of you suggested that the joint venture would be subject to the rule of reason because the players were professionals.  However, the NSPE exception seems to be limited to cases where professionals arguably have created an ethical rule to govern their conduct as in NSPE, IFD or Cal. Dentists.  Otherwise professionals seem to be subject to the per se rule (e.g., Maricopa County, SCTLA).  A few of you analyzed the problem as a price-fix, but the facts say prices were set independently.

Because this is a boycott, you should have focused on the NWWS factors, which play out as follows:


(i) Market Power:  NWWS is not clear which level you look at.  Depending on market definition,G&S might well have some market power. Platts probably doesn’t on its level; barriers to entry for a litigation support firm unlikely to be very high.


(ii) Efficiencies: Although undoubtedly there are efficiencies from Platts, NWWS asked whether the rule excluding the plaintiff had efficiency justifications.  None that are obvious appear in the problem.


(iii) Necessary Element.  Seems unlikely; the firms did fine without Platts before and they lost some market share but not a huge amount.  Moreover, nothing prevents them from setting up a similar venture, perhaps with one or more of the Seattle Firms.  A number of you noted parallels to Aspen, which was fine as long as you were clear that this isn’t a Section 2 case (no one firm has monopoly power in the legal services market and you have no evidence Platts has monopoly power for litigation support).

(c) Merger:  The merger analysis required you to assess pro and anti-competitive effects, which obviously depend some on market definition.  FTC might well challenge because it is a large merger in an arguably concentrated market that might make oligopoly pricing easier and that clearly reduces competition in some practice areas.  On the other hand, barriers to entry might be low (lots of little firms and Seattle firms to step in) and the merger may improve competition against G&S.  The models contain some nice analysis.  Note that the failing firm defense is almost certainly not available to two firms each holding 15% or so of the market.  They may have lost share to the more efficient players, but no reason to think they’re doomed.

Question 2K:  Student Answer #1: In order to analyze both parts of this question we need to define the relevant market. Therefore, I will conduct a market analysis that will be relevant for both (a) and (b).

Market Definition:  Product Market: At first glance and using a basic interchangeability test, one might think this is a relatively simple product market – the product – legal services. However, a more detailed analysis clearly suggests this is a more complicated situation.  It appears that there might be a need to divide the market to more narrow categories (maybe these are the sub-markets mentioned in Grinnell and Brown Shoe). The categories I saw might be either big firms v. small firms or, focusing on the consumer, services to big businesses v. services to private people. Another option I saw is to divide the market to legal categories: trust and estates v. contracts, etc. 

Under the facts of the questions it would be impossible to determine whether the legal categories are indeed separate markets (or sub-markets) but if we could demonstrate interchangeability between small firm services to big firm services in trust and estates, and if we could show cross elasticity between the two then there might be a case to argue that the market should be defined in this manner. (This is similar to airlines – in general they compete nationally, however, pair-cities routes might be determined as separate markets). However since we don’t have enough facts in the question to deal with this kind of market definition. I will try to examine whether the product market should be legal services in general or services to big clients/services by big firms.

Interchangeability: It appears that in the eyes of the business customers, the services given by the big law firms are not interchangeable with the services given by the small ones. Moreover, according to our facts, the small firms do not provide any services to big business clients.

Cross elasticity: It appears that even though the prices of the big firms are much higher, the customers don’t leave the big firms to go to small firms. The market is therefore inelastic (also, several services are just unavailable in the small firms).

Price Patterns: Clearly they suggest that the big firms don’t consider themselves in competition with the small firms, they charge much higher prices. (These data are similar to the Staples data from which the court learned they were only competing with each other).

Beliefs of the Players in the Market: The big firms obviously according to their pricing patterns did not see themselves in competition with the smaller firms (defense’s beliefs and actions are strong evidence when it comes to market definition – Staples, Coffee). With regard to pricing, the big firms charge similar rates independently, that means that they act as oligopoly. We might learn from this fact that they are a different market. If it is a different market, it is a market in which there are some good conditions for oligopoly behavior (few players, many customers, relatively high fixed costs). The fact that they work as an oligopoly might suggest they are a separate market. If we look at the guidelines test to market definition, it appears that a profit maximizing firm can impose a non-transitory price increase and not lose customers. Therefore, it appears that the law services given by the big law firms are a different product market.

Geographic Market: Here there are some contradicting evidences but I think that the vast evidences points to include Seattle in the geographic market.

Consumer’s Behavior: The businesses did hire Seattle to do work for them in complex deal-making or litigation (again, if we could be more sophisticated it might be that the product market would be narrowed down to specific legal fields and then the geographic market might include Seattle only in certain legal services). The question here is similar to hospital cases – how far will consumers drive to get legal services. Here, as in medical cases, it appears that consumers will not drive far for simple procedures but are willing to drive far for more complex procedures and for services not given in their area. That indicates that for our product market (big business legal service) the market should include Seattle. 

Defendants’ Behavior: The fact that they established PLATTS in order to facilitate better competition with Seattle shows they saw themselves in competition with Seattle’s law firms. 

Pricing: This evidence tends to show just the opposite. The Seattle firms prices are much higher than those of Anchorage. That might suggest they are not in the same market, that also demonstrates no cross elasticity between Seattle and Anchorage law firms. However, we might claim that dealing with superior goods, i.e., one might claim that big transactional work is similar to Armani jeans, the more you pay for it, the better you feel. In short, we might claim that consumer behavior in this product is different. In addition, we can claim that this market is different since the people who decide how much to pay for legal services (i.e. management) are not paying from their own pocket and therefore are less sensible to price changes. In sum, I think that the right geographic market should include Seattle (in a product market of services to business). 

Supply Side Substitute or Entry Barriers: I realize that supply side substitute (SSS) should be dealt within discussion on product market but since it is so connected to entry barriers, I decided to analyze them together. At just glance we might think that this is a very easy market to go into (one just need to find several lawyers and some legal books, both of which there are too many in the market). However, if we look at our product market, i.e. legal services to big business, I would say that the entry barriers are quite high ( and thus the SSS is not available). In this market reputation and name recognition are the most important thing. In Anchorage there are only four big law firms, probably well recognized and thus any new firm will have to overcome consumer’s loyalty for these firms. (the Supreme Court acknowledged that reputation might play a role of entry barrier – Clorox, also Nynex case demonstrate the deterring role a reputation might play in the market). In BarBri case the 9th Circuit found that reputation does not constitute high entry barrier, but I personally (if my opinion makes any difference) do not agree with this decision.  Therefore, even if a small law firm (or several firms together by merger) would want to expand their services to big business, I believe that might be quite hard for them. 

To sum up, I think the right product market should be legal services to big businesses (however, I repeat that it might have been better to check by specific legal field or services) and the geographic market should include Seattle.

Boycott Claim:  The boycott in the instant case is from prototype II – joint venture from which only some are excluded. In this kind of boycott there are some efficiencies, however where the exclusion was absolute, from something that was necessary to do business, they were dealt with as per se (Radiant, Silver). Today however, boycott cases are probably going to be analyzed under the NWWS criterions and thus I will start with this analysis (notwithstanding Indiana, that after NWWS analyzed a boycott case under BMI analysis). 

Exclusion From Necessary Input:  PLATTS seems like an important tool and like something that does facilitate easier, more efficient work for the law firms. However, it is not a necessary input since firms did business before it without it. Moreover, if the other law firms will have a harder time to compete without the Platts (which seems to be the case according to the charts – they lost 6% market share in 2 years) they can invent some kind of similar mechanism for themselves. I think that this case is distinguishable from VISA (in which the court found AT violations when only some players were excluded from the joint venture), since in VISA the court found the exclusionary rule reduced card output and features, decreased consumers choice and restrained competition in bank network. In the instant case there is no reduction in output and it doesn’t appear to be harming consumers preferences (as I said, if consumers are better served by a system like Platts, the other two firms can invent one too). The Supreme Court repeatedly stressed the need not to chill innovation (Kodak). A counterclaim can be that the fact that they are only excluding the Chad and Drag demonstrate that their only intention is to hurt competition. However, AT laws do not deal with intentions only and in the absence of showing that competition was actually hurt, intention alone will not suffice. 

Market Power:  It appears that the two firms together (Gems and Scam) has significant market power (In ’99, 48%, in 2001, 56%). I think that with regard to PLATTS it is fair to look at the aggregate market power (In Visa they looked at aggregate market power). However, the firms might argue that they compete among themselves and therefore only separate market power should be looked at.

No Possible Efficiencies: Platts seems to have very good efficiencies. It facilitates better services to consumers and cheaper. 

In the NWWS case the court did not make clear whether all three criteria must be fulfilled. However, in the instant case it appears that none are fulfilled and therefore this boycott should be examined under RoR, i.e. will be illegal only if suppresses comp. and the harm to comp. outweighs the efficiency gains. In the instant case that doesn’t seem to be the case. Therefore under the record before us it appears that the boycott should not be deemed an AT violation.

The Merger: Naturally the legality of the merger is wholly dependant on the market definition (geographic and product). If the market includes all firms there is no question of anti‑competitiveness. Analyzing the proposed merger under the HHI data of both with or without Seattle, the market is pretty concentrated. HHI after merger either 3400 or 2266 both over the 1800 threshold proposed in the merger guidelines and thus it seems fair to say that the merger raises a presumption of being anti-competitive. Moreover, the resulting entity would have a 30% share if we look only at local market and under Philadelphia Bank that raises presumption that the merger will harm comp. (However, the market that includes Seattle they only have 24%).

However, even if the merger seems anti-competitive with initial HHI check and market structure, both the guidelines and General Dynamics case demonstrate that initial market check is not enough and we need to take under consideration other and all market conditions and changes that might indicate that the merger will not harm competition. Only a merger that harms competition and has no efficiencies that offset this harm will be condoned. (See guidelines, General Dynamics). In the instant case, the merger helps Chad and Drag to compete more efficiently with the other market players. This defense was recognized as a valid defense by the Supreme Court in Brown Shoe. However, in Ford Motors, the court said this is a social justification that is unacceptable by the court. However, I think that the Brown Shoe defense is still valid and that seems to also the view in the guidelines. Moreover, we need to look at changing market conditions (see guidelines and General Dynamic). If these conditions demonstrate the merger will not harm competition but will enhance it, then the merger should not be stopped. 

Claims about entry barriers can be heard from both sides but as I said, in my product market I think the entry barriers are quite high and therefore the market shares demonstrate quite accurately the market power.

To sum up, if the market includes Seattle since we are unclear the 30% threshold it seems that the merger might not be attacked. But in any event the firms can claim the merger helps them compete and I think this might be an acceptable argument especially because since the Platts it is harder for them to compete. Maybe as a result of the merger, they can invent a competing Platts and that would be to the benefit of consumers.

Question 2K:  Student Answer #2: Chad & Drag Exclusion from Platts: the initial determination here is a definition of the relevant market, followed by power or not, being exercised in that market. From there, the issue of exclusion may be per se, or may come under Rule of Reason analysis with the exhaustive accompanying economic policy and business justification aimed at satisfying or rebutting the applicable burdens of proof.

Market: The market for legal services is a market unto itself. Chad & Drag are being excluded from the organization and summarization sub-market that has been setup. Let me explain. The product market here is document summaries (which I hear can be done by law students) and organization. Chad & Drag are not, on these facts, being prevented from taking complete legal cases or being prevented from organizing documents. They are being prevented from joining an existing co-op of document organizers. If there are other document organizers in Anchorage, Chad & Drag could farm their business out. Additionally it seems easy for the large Anchorage firms to create these unified entities, so what’s to stop Chad & Drag from forming their own entities. 

This sub-market for legal services presents no facially naked barrier to working or getting cases in Anchorage. As an ancillary restraint, Addyston & Chicago Board of Trade would counsel for this to be analyzed under R.O. Reason.

Moreover, the geographic market here appears to be moving into outside markets, or attempting to move into anything other than localized service and summary preparation. Of course if the firms that use Platts are satellite offices of larger firms from San Francisco, Portland, or L.A., then the trickle down effect of exclusion may expand the relevant concerns re cooperation between competing law firms. 

The supply side substantiability here is also a relevant factor. Are there organizing cooperatives in other parts of Anchorage, in the aforementioned cities, or is this the only game in town? In addition we need some insight on what GEMS & SCAM believe the market to be. It seems, because of their intent to discourage business to Seattle firms, that GEMS & SCAM feel the geographic market is south to Seattle and maybe farther south to Portland or San Francisco.

Per se: In order for this exclusion to be per se illegal, it must be shown that Chad & Drag are 1) being excluded from a necessary business relationship (Terminal Ry), 2) Platts has market power, and 3) there are no plausible efficiencies. The first is likely tough to meet because Chad & Drag could easily set up their own service; the fixed costs are likely low, the easy of entry is almost non‑existent because this arrangement is new, and the required expertise for this “mini merger” is not highly specialized or demanding on training, it is all demonstrative work. Accordingly any utility of this type, as the facts show, create plausible efficiencies, thus not meeting #3.

While costs of R.O.R can be avoided in some cases (Maricopa) the decision to apply R.O.R. instead of per se turns on whether the practice is one that facially appears to restrict competition and decrease output as opposed to increase economic efficiencies and make markets more competitive (NW Stationers). While some refusals to deal are per se, (Klor’s/Radiant Burners) these facts, and the recent Supreme Court decision in Cal Dentist would likely say this, like BMI/NCAA, is a new practice with some efficiencies, that the Supreme Court would likely be slow to condemn. It is hard to measure the effects of the policy here on consumers. Are they being harmed or benefited? Even with power in the market, it is not clear these facts demonstrate bad conduct; depending on evidence, the inferences of market power may be rebutted and conduct may demonstrate efficiency rather than predatory practice.

The Platts service saves money. Given the allocative market theory, those who need these services will pay less for the same quality of work. Legal service markets are odd, success depends on a host of factors, 1) consumer impression, 2) marketing in the market, 3) elasticity of prices, 4) consumer goals. The individual law firms developed Platts, seeking to streamline costs, increase market share, improve consumer impression and make some money. This is the prototypical robust competition that Spectrum Sports and Alcoa spoke of. Not exclusionary here because this arrangement is simply that between two firms; other firms, both big and small could do this.

Merger: The relevant HHI numbers indicate this market based on billable hours is concentrated. Legal services is likely the relevant market here, because of the functions these firms perform. Phil. National Bank established a benchmark of 30% for mergers. Clayton §7 will come into play at this point. 

Legal services is a distinct line of commerce. There are Barriers to entry, the name, prestige, and history of a law firm create public impression that, in a small/medium market might make it tough to break in. The justifications for the merger would create efficiencies, enhance competition, and unify expertise, but create a monopoly in Family Law and white collar law, perhaps a sub-market here.

However, given price competition and existence of other smaller, and Seattle (large) firms, any claim that the firm as merged would jack prices up in those fields is not credible; market discincentives would suggest otherwise. People may go elsewhere for divorces and white collar criminals may or may not pay high fees depending on nature and financial implications of crime.  The Seattle firms may drop prices thus creating price uniformity, and the merged entity may be able to lower prices for services and outputs. If the sub-market for family law became dominated, other firms may lower fees or begin hiring family law students to compete, no real barrier there.

While mergers do create possibilities of collusion and chances of monopoly practices, the three large firm market would be uniform, with Seattle being a viable player at 20%. This proposed merger is not like Proctor or General Dynamics, the market is becoming more concentrated, but one player is not reaping all the rewards. Additionally, a merger here does not create huge barriers to entry, or effectively solidify monopoly status, because though highly concentrated, the fluidity and easy of entry and exit in the deregulated field of legal services is obvious. 

Conclusion

a) Aspen skiing says, if you have a legitimate business reason, and you are not putting competitor out of business, you do not have to cooperate; NW Stationers; Terminal Railway and Professional Engineers’ exception counsel for Rule of Reason. Cal. Dentist would place a high burden on Platts to show procompetitive effects; likely NW Stationers would permit this exclusion because of efficiencies and necessary business standard, if evidence showed such. §2 though to separate conduct as violative under Alcoa/Spectrum.

b) Merger here hits 30%, or 24%, but magic 30% number is just met; easy entry and unique service market make it tough to condemn. Consumer willingness to pay and merged firm reputation are intangible qualities that I think Hart/Scott & Rodino would say to evaluate in post-merged entity performance; firm will certainly aim to maximize profits and the risk of Anchorage cartel may be present. But unlikely prices/fees would go so high, else people would go to Seattle, Vancouver, or some small practioners. 

Question 2K:  Student Answer #3 (Boycott Issues Only):
The exclusion of Chad & Drag from the P appears to be a prototype II boycott, a horizontal agreement not to do business with or interact with another on the same level. This exclusionary agreement is between G& S.

G&S seemed to do a Topco. They being a littler guy (compared to the Seattle firms(SF)) teamed up in a J.V. type arrangement so as to provide better competition. Additionally here, unlike in Topco, it seems that G&S would still compete against each other, it’s just they sealed C&D and the SF out of using an arguably necessary product (perhaps an Aspen Skiing problem). This arrangement to some extent however, has stifled competition because C&D are effectively out of the competition for the really big cases, bit if they had the P service, they’d still be able to compete.  They are professionals so could get ROR analysis – Prof. Engineers.

Klors appears to be the leading case on boycotts. In it they reaffirm that group boycotts are per se illegal. However, the Klors court argued that the boycott was a step toward monopoly power by defendant, but there as here, the step could not have given defendant a monopoly because there was still too much outside competition (here Seattle is still a viable competitor) and if they lowered their prices to match, who knows. Further, if this proves to be a profitable area, more companies will be started to perform legal research for firms. All that is necessary appears to be some people with the willingness to work long hours and some legal know how, and there are plenty of unemployed lawyers and law students. So, low barriers to entry, could foster an entire new industry and greater competition. For the forgoing reasoning, you argue that Klors reasoning no longer applies and adopt NW Stationers. 

The court looks to a three factor test to find a group boycott per se illegal: 1) defendants had market power; 2) exclusive access to an element essential to effective competition; and 3) no plausible arrangement of reasonable efficiencies. Here the defendant seems to have market power. I mean they aren’t Seattle and there are other comparable firms but they certainly have a sizable market share. The element is necessary, but it is unclear how long it will be before others have access to a reasonable equivalent. (Moreover, even if this had been an independent research company, it’s unclear how many firms it could service at once. I could definitely see exclusive contracts coming into play).

Now there is a plausible argument of efficiency. I mean this is more efficient and it’s the way they had of competing with the Seattle firms. Maybe they can show the research place, P, is swamped with G&S’s work that they don’t have time to handle anyone else’s and so they limited access to preserve the quality of the work. You don’t want crappy legal research. And this measure brought competition to the SF, which in effect had a monopoly over the really big cases. 

Whether P’s (G&S) arguments of defense will succeed seems questionable. But if research companies are formed by the time of trial/appeal, and everyone has one, this could all be moot.

Question 2K:  Student Answer #4 (Merger Issues Only):  The merger of Chad & Drag is likely to raise questions at the FTC. Pursuant to the Hart-Scott-Rodino Act, the merger plan must be submitted for comment to the FTC and evaluated for its effect on competition. The existing market, if the Seattle firms are taken into account is quite concentrated as it is, as reflected by the HHI. 

Because antitrust merger law is designed to arrest anti-competitive effects in their incipiency (P&G), the current and anticipated future status of the relevant market must be considered. However the courts will look beyond mere market share – General Dynamics & Syufy – to market performance in evaluating the possible anti-competitive effects. Post merger there would still be three local competitors plus the Seattle firms in the market and the merged entity would still not be the dominant player able to exercise market power. 

Though earlier cases like Alcoa & Brown Shoe objected to concentrations in economic power these numbers in today’s economy do not seem to reflect particularly troubling concentrations, practically considering the fact that legal services is a market that is quite fungible. Many other law firms exist that could enter the market if the prices began to rise in Anchorage. With a fungible product and limited entry barriers the increased market concentration created by the merger may not be problematic. However the presence of existing firms with long standing relations with clients may create an installed base opportunism affect that could prevent other firms from easily entering the market and attracting (or stealing) clients where the switching costs may be high. Yet because we are dealing with corporate law we may assume that the economic paradigm of rational value maximizing decision making applies and if prices rise too much, the clients will seek out and promote new market players.

If the relevant market is taken to exclude the non-local firms the proposed merger is more troubling. Though, as described above, the nature of the product suggests a more expansive view of the market. The Anchorage only providers of legal services represents a very concentrated market as it is. The elimination of one of the four players dramatically increases this concentration as reflected in the HHI index. On the other hand, the merged entity does create a firm that may have the resources to effectively compete with GEMS & SCAM. The economies of scale created by the merged entity would allow it to compete with the other firms in the market.

Again market share alone need not be determinative. The merger guidelines demand analysis of other competitive effect of the proposed merger. A national trend towards even larger law firms is developing and there is no reason that Anchorage should not receive the benefits that size can provide. The focus of antitrust must always be competition and the range of meaningful choices available to consumers. If GEMS & SCAM complain that they may have to work harder to retain clients, this is evidence of a good effect of competition. If consumers complain that they have fewer options, worse service or higher prices, competition has been impaired. 

Question 2L: Comments:  There was a huge range in the quantity of useful points made on this question, and it largely tracked a similar range in quality.  On my first read of your answers, I put a checkmark next to every relevant correct point you made and a half check for points that were just a little bit off.  The number of checkmarks, which I call the “raw score” on your comment sheet, ranged from lows in the 20’s to a high of 142.  The mean was about 71.  In grading, I rewarded the strength of the raw score to some extent, but was more focused on your analysis:  careful use of facts and cases, ability to identify the issues that would be contested, use of policy arguments and economic theory.   Below, you will find comments on general problems with your tests, followed by a discussion of the key issues.

Content Issues:  Some of you discussed causes of action under Sherman Act §1, although the question asked you to address only §2 and Clayton Act §3.  Accordingly, proof of concerted action was not at issue here, because it relates only to §1 and not to the causes of action you were to discuss.  A number of you misunderstood the scope of Clayton Act §3.  It bans some tying and exclusive dealing contracts, but not simple refusals to deal.  You should have realized I would only test that statute with regard to tying, as that was the only context in which we studied it. 
Exam Technique Issues:  The most consistent weakness, as is often true, was reaching conclusions on particular issues too quickly, often missing necessary steps in the analysis and/or key counter-arguments.  On an open book exam, you get virtually no credit for merely stating a rule and announcing that particular conduct violates it.   Another common problem was spending too much time laying out  rules and descriptions of cases compared to the time spent applying those rules and cases to the problem.  A common example was to separately and thoroughly articulate the elements of monopolization and attempted monopolization, rather than trying to discuss the two together given the substantial overlap.  

Market Definition:  I was looking for a careful analysis of whether organic baby food should be treated as a separate market.  You have lots of facts to use to do this.  I think the case for separate markets is stronger.  However, you should have recognized the possibility that the markets are essentially one and that the price differential signifies that consumers believe organic to be a premium product worth some extra money.  In this view, we would expect some consumers to switch between the two products if the price differential changed and demand remained constant.  

Arguments for one unified “baby food” market: 

· Function is the same:  feeding babies safe & healthy food

· Some consumers switched from non-organic to organic after the poison scare

· Although EB raised price after the scare and did not lose sales, possibly that was because demand had shifted so dramatically that consumers believed the appropriate price differential was larger

· Some consumers apparently chose original Gerber’s over BANG because of price alone.

· Supply side substitutability: Gerber moved into organics very quickly & we know from case study that Heinz has excess capacity.


Arguments for separate markets: 

· Different marketing avenues

· Probably different & much smaller consumer base for organics

· Meeting FTC “organic” requirements probably means different cost structure

· No evidence in case study that organic products affected pricing for regular baby food

· Substantial price differential

· EB increased price, while still increasing sales

· EB & G behavior targeting each other’s organic products

· Most of the shift from Heinz & Beech Nut after the poison scare was to Gerber

- 

Earth’s Best Monopolization:
  Assuming “organic” is a separate market, EB has at all relevant times a monopoly-sized market share.  Other strong evidence of monopoly power includes the successful price increase, the trivial size of most others in the market, and the difficulty G has getting into the market despite its huge size and name recognition.  Difficult issue is conduct:


Refusal to Print Ad:  This example of refusal to deal could have been analyzed under Aspen  and Trinko.  In addition, Twin Labs, one of the §2 cases we reviewed, addressed a refusal to print an ad as a possible violation.  Given the large number of ways that a company can advertise and G’s size and name recognition, access to the magazine seems unlikely to be necessary to participate in the organic baby food market.  However, the case would be improved if you could show that some very large percentage of parents who buy organic baby food subscribe to the magazine.  Moreover, if there is no pre-existing policy of the magazine that would prevent G from advertising, EB arguably is foregoing short-term advertising profits for no reason except to hinder G’s ability to establish itself in the market.

Bad Review:   You could have analyzed this under the cases we read dealing with false and misleading statements.  Claim is probably pretty weak, because all of the crucial statements in the review arguably are matters of opinion, if consumers know EB owns the magazine they might be skeptical,  and G has capability to counter with its own ads.  In addition, might raise first amendment issues if a court found liability based solely on this kind of review.

Other Conduct Less Likely to Support a Claim:  Some of you raised the issue of EB’s expansion, citing Alcoa.  However, even to the extent that Alcoa is still good law, this would be a problematic claim.  Unlike Alcoa, which expanded well in advance of increased demand, EB is expanding to meet actual present demand.  This kind of expansion is much less likely to deter other investors from moving into the market than Alcoa’s.  ***  Some of you suggested that EB’s price increase violated §2.  Trinko makes clear that monopoly pricing by itself is insufficient to violate §2  
Gerber Tying:  Under Jefferson Parish, there are strong arguments that G requiring grocers to use shelf space for BANG is a per se illegal tie, violating Clayton Act §3.  Organic and non-organic baby food are separate products, especially to grocers; G has market power in the tying product (non-organic baby food) because of its size and brand recognition; probably a substantial amount of commerce will be affected because the overall volume sold is so high.  However, there are several facts that make this case less certain than it might be:

· Consumers are not forced to buy BANG and grocers are not required to increase the shelf space devoted to G.  Thus neither consumers nor competitors would be harmed unless the tie causes grocers to choose not to stock other organic baby food (which they hadn’t been doing before) or to cut back on stocking other non-organic baby foods.

· The restraint facially “forces” only retailers, so a court might choose to treat this as a non-price vertical restraint about presentation of Gs products rather than as a tie.

· The tie only requires grocers to have a certain amount BANG on the shelf; it does not seem to require them to purchase any particular amount.  Thus, if BANG does not sell very well, the grocers will not need to restock very often, and won’t be harmed much (except for more time spent reshelving the non-organic products).  This might even mean that the amount of commerce affected is quite small.

Gerber Attempted Monopolization:   A §2 claim against Gerber probably requires that the relevant market be all baby food; a court is highly unlikely to find dangerous probability of success (DPS) from a company with an 8% market share.  If the market is all baby food, Gerber is likely to have enough market power for DPS (and maybe for monopolization):  it has a substantial rising market share, Heinz is crippled by the poison scare, and evidence in the case study suggested high brand recognition and loyalty and high barriers to entry.  Tying could serve as one example of bad conduct.  Others include:

Lobbying:  This creates evidence of bad intent, but the conduct itself is protected by Noerr, because it is an attempt to influence the government to act.  Some of you incorrectly concluded that Noerr didn’t apply because of the sham exception or Allied Tube.   The sham exception applies only when the defendant is not really trying to get the government to act, but merely trying to interfere with its rival by forcing it to defend itself.  No evidence to support that here.  Allied Tube involved both a private decision-making body and improper rigging of the decision-making, neither of which is true here. As was true in Noerr and in Pennington, anti-competitive intent does not preclude immunity where any anti-competitive effects would arise only from acts of the gov’t.  And no case we studied requires that the defendant have a good faith belief in the arguments it makes when lobbying.

Refusal to Sell Jars:  This was another opportunity to apply Aspen and Trinko.  This presents a stronger case for meeting the conduct requirement than EB’s ad because G is breaking off a pre-existing relationship and the timing of Gs decision may make it difficult for EB to get a new supplier in time to meet its January production goals.  In addition, the problem strongly suggests that the only reason G broke off talks is to help BANG.  On the other hand, G surely does not have anything like a monopoly on the production of glass jars (EB probably can by some from Heinz!!) Moreover, Trinko suggests that Aspen is the outer boundary of liability for this sort of claim and EB’s business seems unlikely to wither away like the plaintiff in Aspen. 

Other Conduct
 Less Likely to Support a Claim:  The creation of BANG would seem to be the kind of innovation protected by Berkey and the IBM cases. *** The advertising that G engaged in during the poison crisis would seem to fall under “superior product” or “business acumen” and a court is unlikely to punish a monopolist for letting consumers know that its products are safe. *** You have no significant evidence that the pricing of BANG is predatory.  Gs costs are likely below those of EB because of economies of scale.  In addition, G is pricing a new product to attract consumers, not lowering the price of an existing product, so the conduct is less suspicious.

Model Answers:  Both model answers are quite strong, although neither is as thorough defining the market as I might have liked.  Although about equal in quality overall, the first is stronger on issues related to EB’s conduct and the second is better with regard to G’s conduct.

Question 2L:  Student Answer #1:  Product market Def.- As in Grinnell, Mkt def will be crucial here, especially for issues arising from EB’s apparent attempts to protect its 92% share of the organic baby food market.  It might seem obvious at 1st that the mkt shld be defined as “Organic baby food” rather than “all baby food” (processed, not homemade), but keep in mind that consumers are fickle-the figures available in the hypo for increased interest in purchasing organic baby food are only Jan-Apr 2004 (only 4 months)-consumer panic generated by media buzz in this case may subside soon enough when people are distracted by “other fun ways of poisoning your baby” like using shampoo. In fact, EB’s market share only increased 2% after the Heinz media blitz, as opposed to Gerber’s 11% increase at the expense of Heinz (which, given BANG’s lack of success in the organic baby food mkt (OBF), presumably isn’t from switching over to producing organic, but simply switching to the cuter baby from Heinz). Also note many “Earth Mothers” make their own BF, so is that pt of the mkt too?  


However, given the likelihood a ct will define the mkt as OBF, let’s look at entry barriers. Syufy. Main barrier to entry would be (presumably) ability to buy/grow your own organic products. Given G’s quick attempt at entry, I doubt there was time for it to grow its own staff + get FDA/FTC organic certification. If so, w/d have to look at whether there is “brand loyalty” among existing organic farmers in terms of who they’re willing to supply:  Are they fanatics who won’t be willing to deal w/evil corporate entities like G or are they doing it for increased profit?. Other than that, I assume you can use the same recipes/machines/factories for org. BF as for reg, so all other entry barriers shld be relatively low for other BF producers. Also, keep in mind nature of core org. consumers (not just fickle switcheroos) - will they have strong Brand Loyalty to EB? 

EB’s refusal to print BANG ads: Assuming mkt def. is OBF, EB’s got a major pre-existing monopoly (ala Alcoa), so it’s behavior will probably be scrutinized fairly closely for bad conduct. This practice most similar to Twin Labs, where no violation for similar action where no market hrm shown. Q is whether G’s small success in entering the mkt for OBF is sufficient harm. Would want to consider Entry Barriers + other issues discussed above re mkt before deciding this.  Also note that Twin Labs ct wasn’t asked to address whether mere attempt to utilize  market power by monopolist could violate the stat. An Alcoa-type ct w/d probably rule yes violation, but given other more lax monop. cases lately like Trinko + Berkey Photo, today’s cts prbly wldnt. Keep in mind G can still advertise plenty at wholefoods & other organic magazines; they def. have the $ to do so, so this seems clearly not to be an Aspen-type case. May want to see if magazine has done before w/other “evil corporations”; refusal to print may be idealism-based + not econ/monop. based.
EB’s neg. “reviews” of BANG: This is a false adv./bad conduct issue closest to Harcourt Brace (BarBri) + Nat’l Ass’n of Pharm Mfrs. 1st have to ask- is this really false adv? Will want to look for evidence to see if review is legit-maybe BANG really sucks! Who wrote the ad? An indep. freelance baby food reviewer or mag. staff? Were there plans to do so? Since seem to already have monopoly pwr in mkt-does this constitute a willful maint of pwr as in Grinnell? No evidence EB going to all org. farmers urging not to sell to G or the like. Simply arguably false review in own magazine (if obvious to consumers that EB owns, might make some diff). Again, different courts may have different views (Alcoa v. Aspen v. Berkey), but given G’s pwr + low entry barriers for G, I doubt this would present a serious issue for EB.

Gerber’s Tying of reg. BF to Org. BF- G requiring its normal BF buyers to devote 20% of shelf space to BANG seems like a serious Jefferson-Parish §3CA tying violation. Seems to fit exactly descrptn of bad tying in fn 41 cookie example- just replace cookies w/BF + customers w/ retailers + store w/G + you get this scenario. Grocery store owners (SO) will probably feel compelled to keep buying G products b/c of the greater BF mkt’s nature (+ retail mkt’s nature as in coffee cases)-G’s incredible 65-76% market share! Will probably be viewed by any ct as a monop. so there will likely be strict assessment of G’s cdct. SO will need to keep G b/c of Brand-loyalty in BF mkt + use of dominant brands to adv. prices + get pple into store.  B/C fierce local brand loyalty in BF mkt (Heinz-Beechnut study), giving up G will be practly impos. for SO. Thus have 1st elements needed under Jeff Parish:  G’s market power=forcing. 

Threat of power in tied-product mkt-only 8% gain so far, so unclear that ct w/d be willing to impute dps in tied-prd mkt. [Prof. Note: No DPS needed for Clasyton Act violation; just if claim is att. monop.] However, 8% in less than 1 yr isn’t bubkas, + given G’s general mkt pwr + cute-baby advantage, a ct might be willing to give this element (prob. will depend on who brings suit-doubt it w/d work for suit by EB, might wk for suit by SO or consumers). 

Coherent econ. basis for treating prods as distinct- here seems clear given scenario- most pple will not spend more for OBF if they’re not convinced that reg. is bad for baby- pretty much OBF + reg BF not interchangeable (will want to look into whether consumers would even buy OBF if it was only a little more expensive – given Bang’s relative lack of success, doesn’t seem likely). So element 3 wld prob. go against G a la Kodak,  wld also want to look into how much SO have already put into G babyfood stock-how much more wld it cost to restock shelves (pain in ass) w/non-G food + take down displays, etc. to replace –wld it cost more than simply also stacking Bang? If, so might be a little like Kodak. Either way under Kodak G wld not be able to argue that it doesn’t have pwr in the tied-mkt so use of its monop. pwr to leverage not bad.

Gerber’s Lobbying FTC – Seems to fall squarely under Noerr-Penington. G allowed to lobby gov’t to do things as long as not using anticompetitive conduct to effect gov’t (Trial Lawyers). This case a lot like trucking v. railroad case. They may not have a basis for their claims, but hey, if they can buy a couple of politicians + get bogus BF laws passed, that’s not a Sherman Act or Clytn act prob. Also, no sham here as not doing this just to make EB’s life hell + make them pay cost of proceedings- no proceedings here, just lobbying bonafide FTC commissioners + the like.

Gerber Jar Contract – Again, will look at mkt. def. If whole BF mkt, G has monopoly-76% so w/d be 1.) poss. of monop. pwr + 2.) willful maint. (Grinnell). Here conduct on face seems pretty bad. Gives less than 30 days for EB to find alternative jar source. Wld want to look into how hard alternative jars wld  be able to find. Does G have monopoly on jar mkt? That might be pt of mkt def + make a diff. Could see both as exclusion (keeping EB from access to essential supplies. Aspen, Essential Facilities Doctrine) and as predation (tougher- does G really care abt recouping lost baby-jar profits? Is it keeping BF from others?). Not heavily regulated ind like Trinko, seems more like Aspen, especially as refusal to deal as pt of mkt plan to beat out EB (at least partially) + G losing jar sales profits to EB. Depends what ct it gets to. Scalia-like ct wldn’t care + Stevens-like ct wld probably say bad,  baby!


If mkt is OBF, less of an issue for G b/c wld be attempted monop. Under Spectrum sports wld have to show 1.) DPS (low chance since low 8% mkt shr, but nature of mkt might make dif as in TRU) 2.) Specific Intent (toughie as no clear standard! Seems like just trying to gain mkt share here not monopolize + 3.) Bad conduct (See above). At least 2 elements wld  probably go for G here!  

Question 2L:  Student Answer #2: Under §2, a firm may not “willfully acquire or maintain” their monopoly (“MP”) power. Grinnell. For illegality, have to show market power in the relevant market and bad conduct. Grinnell.

The relevant market:  EB will argue that the market is properly defined as all baby food (or maybe even as food edible by babies) in which case they have only 4% or less of the market, unsufficient for a §2 claim. Supporting this proposition is the key that in response to the publicity, consumers switched from non-org to organic, indicating cross elasticity and substitutability. DuPont. However, the test isn’t if consumers will ever switch, but wheter they switch in response to a change in price, DuPont, not health scares. Under the appropriate scenario, EB has the ability to raise prices 10-15% w/out losing sales indicating market power (see ftc guidelines). Furthermore, if a consumer prefers organic, it’s for health reasons for their baby, making demand for organic inelastic. There’s no substitute for a healthy child. 
EB Market Power:  Under the organic market definition, EB clearly has mrkt power, as it controls 97% (Alcoa) and actually gained 2% if the overall market when it raised prices. Although EB’s competitors seem to include it as their competition, and the products are  the same, the numbers are just too big to ignore (I am a monopoly ♫, hear me Roar ♫…).


The market-power having been established, it should also be noted that a more difficult question is whether there are barriers to entry (Syufy). Here, the barriers are 1) getting shelf space (Shelf-space not only in grocery stores, but health food stores.); 2) Brand loyalty; 3) Possible EB economics of scale; 4) the FTC regulations themselves; 5) the limited nature of vegetables as natural resources (land); 6) Front end investments.

Bad Conduct: EB refusal to deal w/ G in magazine  Normally there is no need for an MP’ist to deal w/ its rivals. Trinko. Nor is this particular magazine an essential facility, and there was no prior relationship terminated. Aspen. (Query whether the FTC could force EB to allow it.) Trinko. However, this is a situation when an asymmetry of info exists, making health + organic food benefits a subject needing info (CA Dentists) maybe requiring judicial intervention.

Bad Conduct: EB Review as Misleading:  Generally, misleading advertising must have an “enduring impact” on competition to be illegal under §2; the 9th Circuit, for example, requires several factors to be fulfilled such as “clearly misleading”, and often courts will not find a violation if the ads can’t be proven to harm competition, or it can be shown that the audience wouldn’t believe it (2nd Circ). While here there is pretty clear evidence of bad intent the above elements can’t really be shown; further it’s just an opinion regarding taste, not really that misleading. And, if this review truly is false, consumers will find out, drop the mag, and the market will solve the problem.

Gerber’s Tying: Under § 3 of the Clay Act, tying is illegal if: 1) there is mrkt power in the tying product; 2) two distinct products by demand; and 3) Substantial commerce in the tied product. Jeff Parish. Here, G had tied its baby food to organic food. “forcing” the retailer to purchase the organic if it wishes to buy the non-organic. There is mrkt power in the tying product (76%) and substantial commerce in the tied (8% of the whole market is substantial).


It is not likely that the two products are really one. The test here, according to Jeff Parish, is whether the grocers would, absent the tie, wish to purchase the non-organic alone, and either not purchase the organic or purchase it from someone else. This seems to be the case here. 
There are no efficiency gains to be made from tying the two on one shelf (Microsoft). However, there are certain mitigating factors here, at least suggesting that the tie is not illegal per se (Int’l Salt): 1) the harm isn’t to consumers but retailers. Consumers can still buy non-org separately, although  there might less on the shelf; 2) There’s no harm to competitors b/c the deal only requires 20% if Gerber’s own space to be taken. The deal is zero-sum for G, and dealers are still free to negotiate total shelf-space. If there are no harms to consumer or competitors, then who cares? Retailers can still take or leave the deal, and it applies to all dealers equally.

Gerber’s Solicitation of FTC: 
G solicited the FTC for anti-comp conduct, which seems to fall directly under Pennington, or Noerr. G has a fist amend right to petition the gov’t for any damage it desires. Noerr, as long as the gov’t and not Gerber are the one deciding whether to pass the legislation. (Allied Tube); See also NAACP.


Arguably, the lobbying done here is entirely in bad faith, as there truly are no health risks which G presents. You could argue that such might be a “sham” b/c it was 1) objectively baseless and 2) was in bad faith, but that test only applies to suits in court. In fact, in Noerr it was pretty well-settled that the train-company just wanted more market share from trucking. So it seems that G’s solicitation is unchallengeable.

Refusal to deal:  G’s refusal to deal w/ EB in jars will be struck down if found that 1) they have market power and 2) if the refusal was in furtherance of MP. (see above). If the relevant market is all baby food-then surely they do (76%) Alcoa. If the relevant market is just non-organic, then they don’t (8%). This involves an analysis similar to that above, meaning that organic and non-organic are probably different markets.


Gerber may be guilty of attempting to MP’ize, however, which requires a lower threshold of market power, just a “dangerous prob of success,” plus bad conduct and specific intent. Spectrum Sports Here, although there’s little market share, precluding a main rival probably meets the dangerous prong and the sudden refusal indicates specific intent to MP’ize.


Was there bad conduct in refusing to deal?. Aspen. It does seem suspect, as it is an elimination of a prior relationship set by comp. forces (a factor noted by Trinko) and may be an element essential to doing business, Aspen. Query what kind of market power G has in jar-making?  However, it probably won’t be found as “bad” for the following reasons: 
· Aspen is the outer limit of liability, suggesting that if  all the Aspen facts aren’t present, it’s legal. Trinko.

· There wasn’t a refusal to sell retail to EB, like Aspen; rather a refusal to sell wholesale. Trinko.

· The Court has never recognized the essential facilities doctrine, and here maybe FTC can force them to deal, limiting the need of AT law. Trinko.

· Aspen was werely deciding whether a jury’s verdict was reasonable, and wasn’t a straight finding of illegality.

· Forced dealing is bad b/c 
(a) Reduces competition
(b) Forces cts to be central planners (although it’s arguably easier to monitor a relationship that just restores the status quo, like here).
(c) It facilitates collusion b/w G and EB, as the two may end up exchanging info working to exclude rivals from jar-access.
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