COMMENTS & BEST ANSWERS TO OLD EXAM QUESTIONS

QUESTION TYPE 1:  OPINION/DISSENT

Question 1A:  Comments: The things I was looking for were addressing the question presented squarely, seeing the strongest arguments on both sides, seeing why the question would be difficult for the Supreme Court, and some use of the theorists you (supposedly) read for class.  Almost no-one used the theorists particularly well, so failure to do so did not preclude a high grade.  The two most important things that got people into trouble were the usual two for law exams:

Ignoring the question presented:  some people tried to argue with the issue you were given, i.e., argued that there was market power, so the per se rule should apply.  Others argued that if Rule of Reason applied, there was or was not an antitrust violation, rather than arguing whether the Rule of Reason applied at all.  I suggest that if a court tells you it wants you to address an issue in a memorandum, you address the issue as presented.  If you question the under-lying assumptions, say so in a footnote or addendum, but make sure you answer the question asked.

Not applying the law: It is not enough on an exam to merely state a principle of law and to cite a case.  You must make clear why the principle applies to your fact pat-tern.  Thus, it is not enough to say "If intrabrand competi-tion is restricted, enhancement of interbrand competition is not a defense.  Topco."  You need to add analysis applying the proposition:  "Here, unlike Topco, the grocery chains have separate brands, so the competition being avoided is interbrand not intrabrand.  Thus, this is an even stronger case than Topco for application of the per se rule.  As re-cent cases have indicated, interbrand competition is the primary focus of antitrust law.  Sharp.  Monsanto."  In any event, make sure you refer back to the specific facts of the case constantly in your answer.

The best answers included the following arguments:

For per se:  stare decisis/legislative intent (the court recently decided that maximum price fixing is still per se (Maricopa) and  Congress has given no indication it disa-grees); bright line rule (it's too hard to figure out when someone has market power, easier to ban all price-fixing); the fact that it is not clear that the price agreement is necessary to the survival of either the advertising arrange-ment or the store brands (unlike BMI/NCAA)

For Rule of Reason: creates economies of scale and eliminates advertising free-riders so efficient; arguably enhances competition with national brands; arguably advertising agreement couldn't exist without it; no danger of becoming minimum price fix since by definition well below national brands and since no market power, can't raise prices; helps small businesses.

Question 1A:  Model #1: We granted certiorari to decide whether a maximum price fixing agreement among a group of competitors who jointly have no market power be governed by the rule of reason.  The Court of Appeals applied the rule of reason.  We reverse.

Price fixing arrangements are governed by §1 of the Sherman Act, preventing contracts, combinations, or conspi-racies in restraint of trade.  As a general rule, price fix-ing has been condemned under the per se rule because the probability that the practice is anticompetitive is so high.  Professional Engineers; Socony-Vacuum; Maricopa;  Thus, stare decisis alone poses a significant barrier to applica-tion of the rule of reason to this case.

The small market share - and thus limited market power of the Indiana group - must be considered.  One possible re-sult of a firm with low market power is that it is less able to reduce output and increase prices - the bane of antitrust law.  It is not clear that this fact alone should warrant price fixing in some instances.  At what degree of market power does price fixing become anticompetitive?  A judicial-ly manageable standard does not present itself.

Furthermore, the numerous factors which make up a mar-ket inherently bog down the judicial system when the rule of reason is imposed.  One goal of the per se rule is to dis-pose with judicial economy those schemes which have consis-tently proved to thwart competition.  Price-fixing is the paradigmatic example of a practice which deserves the appli-cation of the per se rule.  In the instant case, it is far from clear that the price fixing increased competition, or more appropriately, was the best means of reaching the de-sired goal.  Was a price fix necessary to enable the indi-vidual firms to advertise?  We think not.

The agreement at hand involves competitors and specifically discusses a maximum price.  In Maricopa we recently declared that even maximum price fixing should be subject to the per se rule.  As we said in that case:  "For the sake of business certainty and litigation efficiency, we have tolerated the invalidation of some agreements that a full blown inquiry might have proven reasonable."  A superficial look at the market in this case reveals 3 very large players who very likely have the possibility to engage in oligopoly pri-cing.  Their prices are stable.  This is just the setting where a "maximum price" can merely cover up anti-competitive pricing.  If the Big 3 have set their prices significantly above the competitive price, 7% less than this may still be too high.  Because of universally high prices, no one will price below the 7% "maximum" but the price will still look low.

Thus, for all the reasons stated above, the per se rule is appropriate for all forms of price fixing regardless of market power.  Reversed.

Dissent:  With all due respect to the brilliantly reasoned opin-ion of the majority, I disagree and must therefore dissent.  The intent of the Sherman Act is to prohibit schemes which unreasonably restrain trade.  The scheme in the instant case, although involving price fixing, does not fall into this category.  In fact, it likely promotes competition in the soft drink market.

In sidestepping the market power issue, the majority used the concept of judicial economy to destroy a perfectly acceptable arrangement.  The instant case is distinguishable from Maricopa because in that case the conspiring group had a 70% market share.  In this case, the low market share makes it essential that the local soft drinks are priced competitively - otherwise the market share will drop even further.  As far as the potential oligopoly pricing is con-cerned, the type of advertising envisioned by the agreement is an excellent counter effort.  First, it allows the indi-vidual firms to obtain advertising that they could not in-dividually acquire - or the cost of which individually would require higher soft drink prices.  Secondly, the adverti-sing, if successful, may reduce the Big 3s market share and require more competitive pricing.  Finally, this is a maxi-mum price fix.  Firms are free to price as far below this as they like.  On the whole, the affect of the arrangement is to lower prices of the local dealers (no indiv. ad costs) and bring the prices of the Big 3 closer to the competitive price.  These are both primary aims of antitrust law.

Several recent cases (e.g. NCAA, BMI) have allowed the use of the rule of reason in situations that would appear on first glance to be per se violations.  Because this is one of those situations, I believe the rule of reason is appropriate in this case, and respectfully dissent.

Question 1A:  Model #2:  At the outset, we believe the words of Justice White in BMI are instructive of the approach we should take here to-day:  "fixing a price does not necessarily equate to price fixing for purposes of finding a Sherman § 1 violation."  Over the past 2 decades, this Court has steadily moved away from bright line characterizations of business behavior as inherently violative of antitrust laws, and instead has looked to the effect of that behavior under a Rule of Reason analysis.  (e.g., BMI, NCAA, etc.).  We have done so in the belief that Congressional intent with regard to antitrust laws is clear:  these laws are intended to prohibit activity that has an unreasonably detrimental effect on competition.  A per se ruling should only be made where the activity is such that any search for competition-promoting justifica-tions are likely to be in vain (N.W. Wholesale).  That is not the situation we are faced with here.

Like the co-op in N.W. Wholesale, the co-operative ven-ture here has asserted plausible business justifications for their venture:  there are clear economies of scale derived from the joint advertising venture.   Also like N.W., the co-op here is not in a position of market power.  Rather, they are pooling their resources to better compete against the dominant suppliers in this industry, suppliers that ar-guably do possess the type of market power that is rightful-ly the concern of antitrust legislation.  These dominant players have greater access to capital markets, and greater ability to influence consumer preferences through their na-tional advertising campaigns.  (e.g., Procter & Gamble).  The grocery co-op was created to allow small, independently-owned competitors to compete on a more or less equal footing with the dominant suppliers in the soft drink industry.  By enabling them to pool their resources to achieve some adver-tising parity, the agreement at issue actually promotes com-petition, especially in the relevant local market.

As the dissent points out, advertising is one thing, while price fixing is another matter entirely.  The dissent is correct in pointing out that horizontal price fixing agreements have been traditionally been held per se illegal.  Two points:


no set price, just 7% under big guys.  In reality, set by the market, not the players?


Where products basically fungible (with exception of advertising-based preferences), price may be only way to compete.  The ability to advertise jointly, without the ability to price jointly, is meaningless . . .

Given the particular structure of this market, however, and the lack of market power enjoyed by the co-op members, we are hesitant to conclude that the dangers traditionally as-sociated with price fixing agreements are present here.

In N.W. Wholesale Stationers, this Court directed a Rule of Reason analysis of an alleged boycott, another hor-izontal restraint that theretofore had been treated as per se illegal.  (e.g., Fashion Orig., Klors, Silver).  In N.W., however, we acknowledged the possibility of sound business reasons for both the agreement and subsequent exclusion, and accordingly proceeded under the Rule of Reason.  Similarly, in BMI, this Court applied the Rule of Reason to a case that did involve price fixing--via the expedient of a blanket li-censing agreement.  The BMI Court noted that the particular market structure involved gave rise to the possibility that the price fixing scheme helped, rather than hurt competi-tion.

We find great similarity in the approach taken in those two cases:  in both, we placed a burden on defendant in a threshold inquiry to show pro-competitive benefits from his activities.  This case should be remanded with instructions to do the same.

By the way of guidance for the trial court, we point out that a lack of market power (N.W.), in an industry domi-nated by several manufacturers who arguably possess great market power, combines to indicate that the structure of this industry may be such that the activities in question actually do promote competition.  (Chi. Bd. Trade, BMI).  We do not address the question whether lack of market power is always a factor that would lead to a Rule of Reason analy-sis, but only that it should be considered appropriately in the court's threshold inquiry.

Dissent:  It is difficult for me to find words strong enough to indicate the intensity of my dissent.  The majority today has seriously eroded the doctrinal foundations for any ana-lysis of Sherman § 1 violations by accommodating the possi-bility of some "pro-competitive" justification for a clearly illegal act.  This Court has varied, somewhat, in its treat-ment of alleged antitrust violations, but has always held fast to the fundamental principle that price fixing among competitors is per se illegal.  As the Court stated in Trans Missouri, the "reasonableness" of a price fix is no defense.  Similarly, in Socony Vacuum, we pointed out that "whatever justifications particular price fixing activities are thought to have, the law does not permit an inquiry into their reasonableness.  They are all banned . . . ."  

There is no doubt in this case of a price-fixing conspiracy; the express agreement of the co-op members is uncontroverted evidence.  Furthermore, even though no parti-cular price is set, a maximum price is established.  This also is per se illegal (Maricopa County) because of the ten-dency of maximum prices to become fixed prices.  Further-more, while we appreciate the somewhat disadvantaged posi-tion of the co-op members, we would like to point out that alternatives exist to the illegal path they've chosen (Stevens in BMI).  The majority effectively ignores the fact that Sherman § 1 is about conduct, not market power.  This reading of Sherman § 1's clear directive is at odds with the statutory language, and the ample precedent of this Court.  It needlessly opens the door to endless (and needless) liti-gation over all sorts of "plausible" reasons for actions that Congress (and until today, this Court) clearly viewed as illegal.  For these reasons, I dissent.

Question 1B: Comments:  On this question, I was looking for an application of policy and economic theory to the limited question of what the conduct requirement should be for Sherman Act Section 2.  The best answers did not merely apply caselaw, but discussed policy; demonstrated they understood some economics; dis-cussed the effects of each of the three types of conduct at issue and demonstrated some knowledge of arguments both ways.  I was hoping that some of you would argue that Alcoa should be overruled, but many of you did a nice job distinguishing it.

The two models are very solid, particularly the second.  I have edited them slightly for grammar, but they are basic-ally what was written.  The first is more opinion-like than necessary, but does a nice job within that structure.

Question 1B:  Model #1: The question presented to the Court today is whether it is a violation of Sect. 2 Sherman Act for a firm that admit-tedly has monopoly power to meet competition by lowering price, expanding output and advertising extensively.

Petitioner 4M invented "adhesive notepaper."  After expiration of the patent on this product, 4M's market share fell, but 4M has still maintained a market share of 85% of the national market for adhesive notepaper.  The District Court found that keeping such a market share due to price-reductions, extensive advertising and expanding production is merely sign of good competition which in itself could not violate the Sherman Act.  The Circuit Court reversed, basing its judgment on Alcoa; we find for the petitioner and remand this case.

I.  In formulating Sect 2 of the Sherman Act which prohi-bits "monopolization" and "attempts to monopolize" Congress left it to the Courts to specify and clarify what `monopoli-zation' should be.  In its earliest decicions regarding Sect. 2, the S.Ct. established that a violation of Sect. 2 required two elements: besides possession of monopoly power in the relevant market, which petitioner here undeniably has, the Government needs to show that an alleged monopolist exerts "monopolistic behavior."  The general problem courts are presented with regarding this element is to draw a clear and economically sound line between permissible business ac-tivity of a firm with massive market power and `impermissi-ble' monopolistic activity.

II.  The `classic test' used in decisions like Standard Oil of N.Y. (1911) and American Tobacco (`11) focuses on whether a monopolist has abused its market power as evidenced by trade practices which would violate §1 of the Sherman Act if engaged in by two parties in combination.  This illegal activity would be regarded as evidence of illegal purpose and intent under §2. 

Under Alcoa (F2d, 1945) and United Shoe Machinery (`54) this `abuse test' was broadened; under these decisions it is enough to show that the continued monopoly power results from exclusionary practices that were deliberate though not otherwise illegal.  Under this "modified abuse" test, the main question is whether the monopolist intentionally en-gaged in exclusionary practices.  The standard announced in US v. Grinnell Corp. (`66) rephrases this standard without modifying it substantially by focusing on "willful acquisi-tion or maintenance of monopoly power as distuinguished from growth or development as a consequence of a superior pro-duct, business acumen or historic accident."

III.  We now turn to the question whether 4M engaged in "ex-clusionary behavior" to keep its market share of 85% in the adhesive notepaper market.  The government claims that three different business activities of UM had such an exclusionary effect: the reduction of the price of "Stick-Em-Ups", the extensive advertising and the expansion of production.  Be-fore analyzing these allegations in detail, however, it is worth drawing attention to some economic basics of Antitrust Law and the obvious incompatibility of 2 of the three alle-gations with these.

Monopoly is regarded, in general, as economically harmful because a monopolist tends to set his price where margi-nal revenue is just above zero; the profit maximizing output will be the quantity at which marginal revenue and marginal cost are equal.  Compared with a competitive market such a pricing and production policy means that prices are higher than they would be in a competitive market and that the production is lower, thus leading to allocational inefficiencies and fostering productive inefficiencies.  [Note: not true; no necessary effect on productive efficiency, which results from size.]  If the Government now alleges that by expanding its production & lowering the price 4M behaved in a monopolistic way, this allegation makes sense only if one assumes that by doing so 4M tried to drive competitors out of the market (which seems quite a lengthy task due to the low barriers of entry to the adhesive notepaper market).

 
1.  Predatory Pricing?:
According to Areeda/Turner, it is usually unreasonable for a competitive firm (and therefore an indication of mono-polistic predatory pricing) to drop prices below short-run marginal costs, unless it can be expected to recover these costs by future monopoly pricing.  Accordingly, courts have often held pricing below marginal costs (or below average variable cost, which is easier to compute) as presumably predatory.  The question we are confronted with here is, however, different.  4M lowered its price, but 4M's price is still higher than that of the competitors, providing 4M "healthy profits."  The question here consequently is whe-ther prices above marginal costs can be regarded as predato-ry.  The 1st Circuit in Barry Wright v. ITT Grinnell (`83) recently had to decide this questions, coming to the conclu-sion that cutting prices to a level still above marginal costs could never constitute an exclusionary practice.


We adopt this view for three reasons:

(1) a price cut that ends up with a price exceeding total cost is certainly moving the price in the right direction;

(2) such price cuts hurt only inefficient competitors which to protect is not the purpose of the Sherman Act.

(3) an intention to drive competitors out of the market is quasi impossible to investigate and would force courts to speculate.


2.  Exclusionary Output Expansion?:  The Government bases its second allegation on Alcoa, where Judge Learned Hand in a widely noted decision held that AlCOA, having a monopoly in the national market for ingot aluminum had actively discouraged new entry into alu-minum production by expanding its capacity more rapidly than warranted by the demand for its output.  Similarly, the Government claims, 4M expanded its output to prevent a loss of its monopoly position.

Unfortunately, the Government does not say how 4M could have acted in a way complying with such a view of Sect.2 Sherman Act and at the same time make a reasonable business decision.  Dissapproving the expansion of capacity to stimu-late or meet customer demand would also discourage efficien-cy-enhancing competitive activity by firms occupying most or all of the market.  4M's behavior can be explained by ra-tional business reasons not aimed at excluding competitors from the market (see Aspen Skiing).  


3.  Extensive Advertising:  In order to maintain a market-share of 85% in a market where there are no barriers to the entry of competitors and where competitors offer basically the same product for a lower price, 4M has to "differentiate" its product and give customers the impression that by buying 4M's product they get the "original" which is supposedly better than remakes.  It is astonishing that such a daring marketing strategy is so effective leading so many "rational buyers" to buy a more expensive product.  But it is not the purpose of Sect. 2 Sherman Act to correct irrational buying decisions of a majority of customers (mis)led by effective advertising.  Extensive advertising is "business acumen" (US v. Grinnell) par excellence.

Dissent:  In this decision the S.Ct. has definitively reversed the old tradition of caring for smaller businesses.  Instead of interpreting Sect 2 Sherman Act in a way fostering compe-tition among the greatest possible number of equally power-ful firms, the S.Ct. has shifted its attention to efficien-cy-considerations.  This is far off Congress' initial inten-tions, which can be regarded as being also Congress' actual intentions since Congress did not change sect. 2 of the Sherman Act since it's enactment.

In Alcoa, Learned Hand did not modify the `abuse' theory, but conducted a "structural test."  If a firm, like 4M, has 85% of a market, it has such a competitive advantage that its behavior has to comply with much stricter standards than it would have to in a competitive market.  Most of all, all theoretical arguments of the Court cannot disguise the fact that 4M has still monopoly power.

Question 1B:  Model #2: The only question before us is whether "it is a violation of Section 2 for a firm that admittedly has monopoly power to meet competition by lowering price/expanding output and advertising extensively?"  It is undisputed that 4M has monopoly power in the certain market.  The Court of Appeals held that the facts alleged by the government constituted a Section 2 violation under Alcoa. We granted certio-rari limited to the mentioned issue.  We reverse.

I.  This is the aftermath of a legal monopoly at 4M for "adhesive notepapers."  The basic question is, how can a company that had a legal monopoly (because of a patent) for a certain product meet competition after the patent expires.  They have to act in the new situation and it is unquestiona-ble that they are allowed to act in a competitive way.  The conclusion that sometimes is drawn after Alcoa-- that almost every conduct of a company that is big (with a big market share) is wrong--cannot be followed.

II.  The facts out of the record:  

a)  Since the patent expired, 7years ago up to now 4M lost about 15% market share.

b) 4M lowered its prices slightly offer the patent expired.

c) The competitors sell their products 5-10% under the prices of 4M.

d) The market for adhesive notepapers is still growing, since 4M sold more in absolute numbers with a lower market share in the last years.

e) 4M created a popular advertising campaign.

III.  4M met the competition, after the patent expired, on three levels:  a) advertising; b) output & c) prices

(a) Advertising:  The goal of all advertising is to sell products and to hold or increase market share.  After the patent expired, 4M had to change its marketing strategies.  4M had to compete with other producers of the product.  4M has created a popu-lar jingle.  Creativity cannot be bad conduct under the Sherman Act.  All competitors have the chance to create good advertisements and it is not a question of money to be crea-tive or to hire a creative ad-campaign.  (How many adverti-sing campaigns have become famous and big because they crea-ted good advertisements with a low budget?)  4M provides ex-tensive advertising in a still growing market and lost some market share.  This shows that the advertisement has a pro-competitive effect, since the other producers (and there are) are forced to find measures to sell their products, e.g. though lower prices.  The product itself needs to be sold through extensive advertisement, since the product is fungible, the only differences are in the color or the for-mat of the product.

(b) Output:  There are no high entry barriers in the market for the product.  It is cheap to combine papers with glue to have an adhesive notepaper.  A lot of manufacturers easily can enter the market without big investments.  It might be that a new producer has to invest some money in advertising to sell its product.  But surely advertising is not only a question of money, it is also a question of creativity.  For example if the product is special in its look and it distinguishes it-self from another, people are will look for it in the store.

This case is different then Alcoa, since Alcoa threatened potential competitors with increasing output and invested a lot of money to build the capacity.  This is not the case here.  There are low financial entry barriers, 4M increased output in a growing market where it lost market share over the last 7 years there is nothing in the record that anyone did not enter the market because of a danger of increasing output of 4M.  On the contrary, there are competitors in the market.

(c) Prices:  4M is able to change 5-10% more for its product and still has a market share of 85%.  As a result of the patent expiring, 4M reduced its prices.  The fact that 4M still makes healthy profits shows that there can be no predatory pricing, otherwise it would lose money.  The fact that-as an aftermath of the patent monopoly-4M still can charge 5-10% were far his products forces the competitors to compete on the price level, which is pro-competitive.  This is espe-cially true because here there are almost no entry barriers.  There are competitors that already have 15% of the market and fight for it.  There is true competition.

IV.  In summary, we think that 4M did not act in a way that is prohibited by the Sherman Act.  4M met the competition it was faced with after the patent expired.  4M was in the mar-ket with a product that was well known, because it revolu-tionized office management.  4M fought in a competitive mar-ket with low entry barriers to keep its position, with the effect that the prices for its product decreased and other competitors offered at a lower price.  This is procompeti-tive and not against the Sherman Act.

Dissent:  I respectfully dissent:  The fact that 4M can keep 85% in a market for 7 years after a patent expired shows that there must be conduct that the Sherman Act tries to avoid.

4M just accepts some competition not to look too bad. 4M has still 85% percent in a 12% larger Market with its healthy profits.  Through its extensive advertising that on-ly big companies can afford, 4M sets high entry barriers for competitors since the products only can be distinguished through advertising.  Through setting the high entry barriers 4M can keep its higher margin and the competitors have to charge less, they are discouraged twice from competing.

We do not have cost figures of the industry, but it seems to me that because 4M lowered the prices slightly, the competitors that have to charge less, and have almost no margin left to make profits and meet the advertising needs.  The increase of output is just another tool of 4M to show the competitors that 4M fights with all its power, even if for a certain time their profit margin decreases, to keep its position.  The conduct of 4M is bad, anticompetitive and a violation of the Sherman Act.

Question 1C:  Comments:  The answers to the first question were relatively strong as a group. The key issue was whether, under North​west Wholesale Stationers, courts should treat boycotts with little or no procompetitive justification as per se even though the defendants have no market power and the plaintiff doesn't need the boycotted items to compete.  To decide this, you really needed to discuss Klor's and either reaf​firm or overrule it.  The hard questions:

1) If defendants have no market power, and plaintiffs don't need the boycotted items, what harm is there?

2) Why should horizontal competitors be allowed to conspire to harm a competitor when their agreement is not incident to any procompetitive joint venture?

Those of you who argued with the factual findings of the District Court, or redid the district court's analysis, lost points.  Of the model answers, the first is a little better.

Question 1C:  Model #1: The issue presented by this case is: "Is it per se il​legal for a group of firms without market power to agree to convince an entity at another level of distribution chain to cease doing business with one or more competitors, when the conspiracy does not deprive the competitor of products and services reasonary for it to do business?" In another words, is a group boycott a restraint which is by nature plainly anticompetitive and is so lacking in redeeming virtue that it can be declared per se unreasonable and conclusively pre​sumed illegal without further analysis.  Because we hold that both stare decisis and the current trend away from hard and fast per se rules towards a realistic economic analysis in different fields of antitrust law compel us to reaffirm the reasoning in Northwest Wholesale Stationers, we answer this question in the negative.  Reversed and remanded.

The first section of the Sherman Act is violated when "a conspiracy in restraint of trade..." is found.  In this case, there is a clear conspiracy: agreement between Stan​ley's, Paladine's and The Three Phils and some manufacturers not to deal with Mikey Likes It (MLI).  This is one of the kinds of boycott (Prototype I) that was aimed at by the leg​islature.

In the past, there have been many cases to which this court has applied the per se rule involving joint efforts by a firm or firms to disadvantage competitors by coercing sup​pliers or customers to deny relationships the competitors  need (unlike this case) in the competitive struggle.  In these cases, the boycott often cut off access to a supply, facility, or market necessary to enable the boycotted firm to compete.  E.g., Radiant Burners (safety seal).  In our case, the evidence clearly shows that items refused to MLI were not necessary to conduct business.  Furthermore, in prior cases, the boycotting firms frequently possessed a dominant position in the relevant market: Silver, Associated Press, Fashion Originators. Once again, in our case, the ev​idence clearly shows that Stan, Pal and the 3 Ph. did not have market power.

However, in a case very similar to this, which also in​volved a potential free rider problem, the court held that the proof of a conspiracy between manufacturers and store not to sell to a free rider is per se illegal, even without evidence of market power.  Klors. 
If this case was only overruled implicitly in Northwest, we now overrule it ex​plicitly.  In view of the latest developments in antitrust law, a new school of thought, under the guise of understand​ing the way the economic world works, purports to raise eco​nomics to a science.  This new order elevates allocational efficiency above all and rejects bright line tests based on policies (such as concern for small business, Klor's, equi​table distribution.  In cases like BMI, or NCAA, this new trend was adopted in this court ("per se rules may require considerable inquiry into market conditions before the evi​dence justifies a presumption of anticompetition conduct.")

Therefore, unless the defendants possess market power or exclusive access to an element essential to effective competition, the conclusion that the boycott is virtually always likely to have an anticompetition is not warranted.  Our case must therefore be decided under the rule of reason.  This trend towards a distinction between per se and rule of reason is expressed in tying cases (Jefferson parish) and vertical price-fixing or non price fixing agreements (Sylvania).  The court does not want to declare acts that have potentially pro-competitive effects illegal.

We are conscious that this decision goes farther than Northwest, because competitive effects are less evident than in Northwest, where there were clear economies of scale de​rived from the joint advertising venture.  But we believe that it is very difficult to distinguish between an illegal boycott agreement which has an anticompetitive effect and an agreement on refusal to deal which does have procompetitive effects (which is then much closer to an independent busi​ness action, Colgate).

However, if the lower court finds that this agreement is a naked restraint, and is therefore anticompetitive under the rule of reason, plaintiff will win. Indiana Dentist.  But there is not enough evidence (e.g., proof of effect of the boycott, possible economics of scale) for this court to determine if it is a naked restraint or not.

Dissent:  It is difficult for me to find words strong enough to indicate the intensity of my dissent.  The majority today has obviously eroded the doctrinal foundations for any analy​sis of Sherman Section 1 violations by accommodating the possibil​ity of some "pro-competitive" justification for a clearly illegal act.  Not only do they misread Northwest, they also disregard the unequivocal language with respect to the problem posed by this case, and they rewrite Congres​sional intent and the statute to reflect a different eco​nomic theory.

The per se rule was designed as an expedient way for reaching the same result as the Rule of Reason but without the cost of complex litigation.  In a problem like this, the court is familiar with the practice concerned.  The majority mistakenly considers that Klors was implicitly overruled by Northwest.  In a problem like ours (and Klors), anticompeti​tive effects of an agreement to boy​cott (which was one of the evils aimed at by the legisla​ture) and refuse to supply a store are clearly evident.  Therefore, our case does not pass Northwest threshold ques​tion: this category is likely to have only anticompetitive effects.  The market power (like in Klors) is not a factor; nor are the low barriers of entry, or the fact that items were not necessary.  Unlike Northwest, where the procompetitive aspect of a cooperative was much more evident, in this case there is no evidence of economies of scale involved.

The free-rider problem can not be resolved by an agree​ment; that is precisely what the legislature decided in Sher​man Act, and that is the case here.  Only with indepen​dent refusals to deal, without concerted action, can a free rider be cut out (vertical problem).  But that is not the case here.  Furthermore, the free-rider (if it is one) sells its his products 25% under the other prices; therefore cus​tomers are not paying for services they don't want.  It will be hard to infer that by taking this products off the mar​ket, there are any procom​petitive effects.  Therefore, it is clear to me that even without market power and without items necessary for busi​ness, this agreement is per se illegal.

Question 1C:  Model #2: Per Se  vs. Rule of Reason:  Agreements or practices which because of their perni​cious effect on competition and lack of any redeeming virtue are conclusively presumed to be unreasonable and therefore illegal without elaborate inquiry as to the precise harm they have caused or the business excuse for their use.  Northern Railway.  

These types of restraints, which by their nature are so plainly anti-competitive, are declared per se unreasonable and conclusively presumed illegal without any further analy​sis. BMI However, merely because a certain practice carries with it a label that falls within the categories of re​straints which we deem per se unreasonable (e.g. tying, ver​tical price-fixing, boycotts) does not mean the court must automatically condemn that practice to per se illegality.

I will first discuss and analyze a case in which boy​cotts were found to be per se illegal, and then discuss a more re​cent case in which the Rule of Reason was applied.

Klor's:  
In Klor's, the defendant operated a chain of department stores, one next door to Klor's.  The stores were competi​tors in household appliance sales.  Klor's alleged that the  defendant and a number of manufacturers conspired either not to sell certain brands to Klor's or to sell to Klor's on un​favorable terms.

In Klor's the defendant did not have market power, be​cause there were a number of stores selling household appli​ances within a few blocks of both stores, many of which sold the same brands which Klor's alleged were boycotting it.

This court found that group boycotts or concerted re​fusals to deal "have long been held to be" per se illegal.  The court reasoned that agreements such as the ones found in Klor's "cripple the freedom of traders" and "restrain their ability to sell in accordance with their own judgment."  In other words, the boycott arrangement has,according to this court, a "monopolistic tendency."  Thus the court found the arrangement in Klor's to be per se illegal.

We reject the Klor's rationale for several reasons.  First, whether Klor's could or could not sell certain appli​ances is a question of fact, not law.  Since per se illegal​ity is a legal question, the factual question is never re​ally an​swered.  Second, the Klor's court argued that the boycott was a step toward monopoly by the defendant.  But the arrange​ment in no way could have given the defendant a monopoly be​cause of the competition from other stores, and the manufacturers would probably not want to deal with a monopo​list over a number of competitive stores.  Thus, the per se rationale of Klor's no longer holds.

Applied to our facts, we find a similarity with Klor's.  It is simply a reverse:  the retailers are many in number, as well as are the manufacturers.  Thus the defendants did not have market power to "step toward monopoly" or oligopoly for that matter.  Furthermore, the manufacturers certainly would not want to deal with a group of relatively small re​tailers (5%) on an exclusive basis by cutting out a large, high vol​ume retailer.

Thus, we will adopt the NW Stationers approach to boy​cott arrangements.  In NW Stationers, we held that even though certain boycotts have long been held per se il​legal, these have been cases in which the boycott "cuts off access to a supply, facility, or market necessary to enable the boycotted firm to compete, and frequently the boycotting firms possessed a dominant position in the market."  Thus, in order to find a boycott per se illegal, the plaintiff must show that the defendants possess:

   1) market power; 

   2) exclusive access to an element es​sential to effective competition; 

   3) no plausible argument regarding efficiencies.

The question we must then address is "must the plain​tiff show all three exist, or do we weight certain aspects in our analysis?"  This can be determined applied to the facts of our case.

First, the facts show that the defendants did conspire to get manufacturers to boycott the plaintiff's store.  How​ever, even though the defendants conspired among them​selves, because they had less 5% share of market of the items the plaintiff sold, the defendant certainly had no market power to "force" the manufacturers to take part in the boycott.  Thus, the first element of the test was not shown.

Second, because the items and brands alleged to be boy​cotted by the plaintiff were not all sold by each of the three defendants, and because many other retailers have suc​cessfully competed in the same city without selling any of the boycotted items, we find that the boycotted brands were not a necessary element of effective competition.

However, in NW Stationers, this court applied the Rule of Reason analysis because we found the third element- a plausible argument supporting the arrangement regarding eco​nomic efficiencies - did not exist.  In other words, the "boycotts" in NW may have used the arrangement to disclose credit problems or create other efficient systems.

In our case no such plausible efficiency argument ex​ists.  In Klor's,  one possible efficiency argument that commentators mentioned was the prevention of the "free rider" problem where a discounter "free-rides" on advertis​ing and information provided by the service-retailer.  Here, we find that Mikey's runs their own advertisements and no factual finding that a free-rider, or any other plausible efficiency argument exists.

Thus under NW Stationers, we hold that even where no market power or exclusive access to an essential element ex​ists, where a group attempts to horizontally boycott a com​petitor without a plausible efficiency argument, that naked boycott is per se illegal.

However, because no factual mention is made by the dis​trict court of plausible efficiency argument, we remand back to the district court on that narrow fact-issue - Did the alleged boycotters have a plausible argument as to creative efficiencies with their arrangement?

Dissent:  Because I disagree with this court's rejection of Klor's, I dissent with that finding and dissent in the judg​ment.  Klor's is clear - group boycotts are forbidden, and the fact that the boycott may not be anti-competitive is not a defense.  Klor's, in my opinion, is directly on point with our matter, and should not be summarily dismissed on the proposition that a "monopolistic step" is not really happen​ing because the conspirators have little or no market power.  This arrangement in our case is a naked restraint.  Such naked restraints are predatory when the parties to the ar​rangement have no other joint economic activity.  Thus, re​straints on competition, without accompanying joint economic behavior, should be found to be per se illegal.

Because three defendants have no other joint economic behavior, and because their attempted boycott is simply a naked restraint on trade, I would uphold Klor's and apply it here.  Thus I would find the arrangement per se illegal.

Question 1D: Comments:  I was looking for a discussion of whether univer​sity admissions and financial aid decisions fell within the general policies behind antitrust.   That is, should the market govern these decisions.  Many of you confined your​self to the narrower question of whether these activities were "trade or commerce" within the meaning of the statute.  As I indicated in class, the Supreme Court has carved out a number of judicial exceptions to the antitrust laws.  I wanted to know if it should do so here.

A number of you discussed whether the arrangement should be judged under the per se rule or the rule of rea​son, or simply analyzed the arrangement under one of these rules.  As the question did not ask you to do this, you only received credit for these discussions if you made clear how they affected the resolution to the question you were asked to address.  

Both model answers are solid.  Neither grapples enough with the hard policy question that the problem raises.  I like the point raised in the second question that the distinction between profit making and charity is too hard to make.

Question 1D: Model #1: The federal antitrust laws should be inter​preted to govern decisions of the colleges and universities regarding admissions and financial aid because these laws have an interest in promoting competition so that consumers' wealth is increased.  Students applying to educational in​stitutions are consumers of education.  A significant amount of their earnings (past, present, and future) as well as their parents' earningss are spent on higher education and therefore restrictions which affect educational cost should be evaluated and not be considered de minimus.

When a college makes decisions regarding financial aid, these effects are felt by both those students receiving aid and those who do not.  Those who receive aid will pay a re​duced price, those not receiving aid or receiving less aid are in effect paying a higher price for the same good and providing a subsidy directly or indirect for those students attending the same university who receive aid.

There is nothing invalid about the universities' abil​ity to make financial aid decisions independently.  These decisions are influenced by many factors and various inter​ests the school wishes to advance.  The problem arises when there is agreement between the schools as to what prices they will charge certain students.  This argument destroys the ability of the market to function competitively.  Top schools should not be able to maintain their status because of their ability to regulate these prices.  If their reputa​tion is not based on their ability to obtain top students because there is no market competition then they will not be harmed by a prohibition on setting financial aid packages.  If their reputation is dependent on this ability to set prices, then perhaps they do not deserve the reputations they presently hold.

In making decisions on which college to attend, the student will consider various factors, one of which will be price.  Because of the high costs of tuition, this factor will be significant.  Students as consumers have an interest in not having this significant factor manipulated by a body of universities.

This specific body of universities had market power and were price fixing.  Their ability to set prices may indicate that students are paying a premium for the education that they are receiving.  The agreement on price is not procom​petitive.  The admissions committees may have expertise in determining which students are the best and the brightest but they have no expertise in regulating the market for stu​dents.  Individual students should be able to bargain--they want to.  Setting prices has nothing to do with improving the educational product which is offered.

The interest in offering aid to more students which is achieved by regulating the price is invalid.  Offering less to some in order to offer aid to more students is not in the best interest of the students.  Students are in a better po​sition to decide how the resources are to be allocated.  The market place should determine the best allocation of the aid.

If students want to go to a school which accommodates more bright students by offering a more flat price than this is what they will buy.  If students want the best financial package while sacrificing a more even student body, then they should be able to buy that instead.  The market should allocate these resources.

Furthermore there is no evidence which supports that the universities' abilities to fix prices enhances the com​petitiveness between colleges.  Universities should not be able to fix prices, and their activities should be governed by the antitrust laws.

Dissent:  The colleges and Universities should be free from antitrust regulation.  Antitrust laws were designed to insure that markets ran efficiently, however higher educa​tion should not be considered a market.  Universities have an interest in providing education and in shaping a educa​tional institution.  The student body is as much a part of the institution as the professors, the classrooms and the text books.

Admissions committees are better able to shape the stu​dent body than the students are.  College education is de​pendent on the make up of the student body and if the uni​versity determines that the best way to create diversity in a student body is through the regulation of financial aid which is offered then it should be entitled to do so.  It is not up to the government to decide what makes up an educa​tional institution.

Question 1D: Model #2:  We are here only to address one confined is​sue:  "Should the Federal Antitrust laws be interpreted to govern decisions of colleges and universities regarding ad​missions and financial aid?"  We find that the Antitrust laws do apply to admissions and financial aid.  Although we sympathize with the ct below and with Judge Weis's dissent, we are of the opinion that the purposes and policies embod​ied in the cases and jurisprudence of antitrust make this the better decision.

The most compelling reason for this decision lies in the controversy surrounding the status of financial aid as "commerce or trade" or some other perhaps philanthopic ac​tivity.  The Defendant is not attempting to generate a profit or to draw in other purchasers with discounts, but it is trying to attract a certain class of students.  We are in full support of institutions offering inducements to their students to attend.  But where there is money involved -- and we remain ambivalent as to whether the presence of that money's distribution is a part of "educational trade or sales" or is a "gift" or "charity" -- this court is inclined to disfavor any type of collusion in the allocation of the financial resources used to generate education.  Of great concern is the point at which the institution's interests are economic, like commerce, and where they are educational, like a philanthropy.  The determination of such a standard is too problematic and we reject the suggestion that we do adopt or construct such a standard.  To attempt to construct such a standard would be like an attempt to det. what a "reasonable" price is for a product when its sellers try to defend their cartel by claiming that they merely charged a reasonable price.

The government has argued that there is a market for student of high talent.  We are not to say there is or there is not, however the antitrust laws are not confined to en​deavors which are solely concerned with the governing of profits.  And perhaps students of high caliber and prestige may be seen as the profit which a university seeks.  We do not pass on this theory of a market, but it is plausible, and collision in it should not be ignored by the antitrust laws.  

The defendants suggest that their institution is spe​cial -- like a profession perhaps -- where competition based upon dollar votes is not optimal and should be replaced with some other standard.  We wish to note we do not discount the public utility in having the most talented students allowed to exploit their talents to the fullest.  But in National Assn. of Prof. Engineers, we stated that comp. -- and in that we meant price/payment comp. -- was the preferred method of allocating resources in any market.. This applies to the market for bridge building as it does to education.  We rejected the defendant's suggestion that price competi​tion was inimical to the interest of its profession and to its customers for the unilateral determination in a market that comp. is unhealthy is pregnant with disaster.  The pos​sibility of oligopoly or cartels in that market is greatly increased.  So too in this case.  In effect, the defendant has claimed that in a market for higher education price com​petition is not desirable (perhaps it is; perhaps it is not) and they argue that not only should their collusion be deemed "reasonable," it is to be removed from any scrutiny for its anti-competitive effects at all.  With such uncer​tainty surrounding the issue of whether the market of higher education/financial aid/ higher talent students is amenable to price comp. or not, we contend that it is wholly unwise to not apply the antitrust laws and examine these markets and their competitive characteristics.

There is a potential for a harmful cartel here which should not escape scrutiny we believe it likely to be in the interests of higher education in the "ivy league" market (if that is found to be the relevant market) to have price comp. unencumbered by collusive financial aid allocation.  The needy student too may suffer.  If the cartel of financial aid fixes terms,or numbers of receipient students, the needy student may be forced to get less financial aid than re​quired.  If student X wants to go to an Ivy league school, but the cartel only authorizes a certain (inadequate level of aid) or she is among those at the bottom of the list, she may be forced to go elsewhere.  But if the schools compete there may  be a greater likelihood of disparity among ivy league offers and perhaps there will be one which is suit​able, allowing the student to attend.

We prefer price type competition and we presume that its benefits outweigh its harms and that any party or class that wishes to depart from price type comp. because they be​lieve it to not  be desirable should at the very least be subject to scrutiny under the antitrust laws.

Moreover, the unilateral collusion can, if it truly is more healthy to the int's of colleges and students, be coun​tenanced after they are scrutinized under the antitrust laws.  Also the defendants have other alternatives available to them.  They may wish to go to Congress and seek an exemp​tion from the antitrust laws.  Why, most of the characters across the street are likely to cast a vote for their alma matters.

What these defendants are doing with financial aid dis​tribution is too akin to commercial activity to be ignored by antitrust and if it really is better to allow such car​tels than an examination will show that to be the case.  This ct. does not feel comfortable with the claims of ivy league institutions deciding what and where competition should and should not exist.  

Dissent:  As the dissent below stated, the antitrust laws were designed to protect the public from the "common law" sorts of anti-comp. effects:  those rascal businessmen trying to squeeze every penny they could.  The antitrust laws' target was not intended to be institutions of higher learning that are doing all they can to produce a public benefit.  The antitrust laws should not place time and ex​pense obstacles in the way of his "higher public purpose".

The court states that it is concerned about cartels and the like "escaping the scrutiny" of the antitrust laws.  Well this defendant's arrangement is far removed from those concerns.  The defendants are not trying to make a profit  nor are they even trying to "corner the market" on talented students.  Rather they are attempting to further the primary purpose of their organizations:  getting students educa​tions.  They perhaps are attempting to stabilize the alloca​tion of financial aid so that it goes to the most needy without overlap or rivalry among the schools eating up pre​cious resources.  Their goal is to conserve the school's re​sources so that more money can be put into education.  Such purposes are hardly with the scope of antitrust concerns about efficient resources allocation and consumer surplus and "economic rent".

The defendants are not taking from anyone the way a usual cartel would in supporting higher prices.  Rather they focus on the more appropriate criteria, academic talent, and are attempting to foster it.  If any, these defendants' col​lusion is more like an alliance which give opportunity of an ivy league education to a broader spectrum of students and gives the community more talent when its graduates go out into the world.

There is competition going on in the allocation of fi​nancial aid, but it is in academic merit not dollars, and that is where the competition should be.  That type of com​petition was never intended nor should it be with the scope of the antitrust laws.

Question 1E:  Model #1:  The sole question before the court today is whether the ABA’s admissions criteria are reasonable as a matter of law under the Rule of reason standards developed by this court.  Under the rule-of-reason approach the plaintiff must put in evidence of anti-competitive effect, to be weighed against whatever benefits to competition are generated by the challenged conduct.  Thus the court must balance the pro-competitive and anti-competitive effects of the ABA standards.

First is the ABA necessary; i.e. does a certificate of accreditation (C of A) offer any competitive effect to the training of lawyers.  If the C of A is awarded to a school then that school’s customers (i.e. Law students) will have lower information costs in that they can for forego evaluating the school on certain areas that the C of A judges.  Therefore the student will have more resources to look at the school in more details in areas that is important to her.  The providing of information to customers is always a pro-competitive effect on a market.

The C of A also allows law schools to compete on a national level in that all schools will be seen as having minimum standards.  But competition on the national level will need to be weighed against the reality that all states have their own set of laws, which will make it more difficult for a law school to market nationally, will at the same time provide for the ultimate fact that the lawyer will one day be practicing in a particular state.  On balance the fact of a C of A is a pro-competitive impact, even though it operates to exclude some competition from the market.

The Standards: The competitive effect must be evaluated for each and every Rule or standard that the ABA has.  As seen in NCAA, although the association was valid not all agreements or Rules they had survived the RoR test.  

The faculty ratio is without a doubt pro-competition in that it allows a better product.  Most students choosing a law school would view a chance to interact with faculty as being a positive part of the product.  However the anti-competitive effoct of this standard is to require law schools to have large faculties, which directly effects the cost of running a law school.  However given that we are dealing with professionals and it is a tradition of the court to give deference to a professional association decisions, we feel that on balance this standard is pro-competitive.  The 10-semester hour maximum imposed also has the pro-competitive effect of ensuring the law schools do not stretch their professors to the point that they become overworked and ineffective.  

The requirement for the library size is pro-competitive because it allows law schools to provide to the student the resources and training needed to practice.  The work week standard unlike the other two does not require/or add to the budget of running a law school so the anti-competitive effect of increased cost is not a problem for the schools.  But it does increase the cost of law school for the student.  Thus it must also be balanced against a pro-competitive effect.  That effect is the law school will be able to produce better lawyers because the student will not be overworked and will be able to spend more time on their studies.  Thus the court recognizes that in order to provide a better product as was the case with BMI, the restraints on trade are reasonable.  Furthermore, as in Klor’s these restraints do address a free-rider standard that without the ability to force standards some substandard schools would enjoy.

Dissent: The court today completely ignores the anti-competitive effect of these standards such as increased cost, thus only allowing law school to be available to the wealthy.  Also such a strict association as the ABA has the effect of not allowing or fostering innovation.  This combined with the amount of market power the ABA has, means that we must make sure that the unrestricted use of anti-competitive practices are not used to keep competition low, i.e. the ABA is made up of lawyers.  It may have an incentive to keep competition down.

The court also ignores the principle of stare decisis. In Professional Engineers, the court would not accept that the free market could not police bad “engineering bids.”  Here we have the same argument, that the free market will not prevent bad law schools—why?  If it is the case that the free market will not work, then as we recognized in NCAA, Congress gave the NFL an exception, and if the Law School and Lawyers find that the market place inappropriate for law school and lawyers to compete there they should get an exception from Congress.

It also appears that the standards main objective is to make running a law school more expensive, i.e. a big barrier to entry for anyone wanting to open a law school.  As we see in Alcoa, if a firm with the market power that the ABA has engaged in conduct that the court finds to be geared to excluding entry into the market, we have held that to be anti-competitive and noneof the pro-competitive effects mentioned in the court’s opinion has risen to a level to counter-balance this anti-competitive effect.  Although the courts cite Klor’s for a valid reason, they should also note that the court did not allow the free-rider agreement to validate what was determined to be an illegal agreement.  It is this Judge’s opinion that not only does the standard fail the RoR balancing test, the ABA should be outlawed like any other monopoly that abused its power.

Question 1E:  Model #2:  In this case, the petitioners asked us to find that the ABA’s admissions criteria are unreasonable as a matter of law under a Rule of Reason (R/R) analysis.  Based on objective standards, stare decisis and the concept of “reasonable” in the given context, we disagree with Petitioner’s position and hereby affirm.

There was a point in time where people were allowed to take the Bar exam without attending law school.  In response to market demands, and in the interest of protecting the public from inadequate or incompetent representation, the standards for entering the practice of law were re-evaluated and raised substantially.  These standards are not only reasonable, but serve an important public function, given the nature of law and the interest it seeks to protect: ensuring a minimum quality standard for lawyers.  (Other professions, most notably doctors, do the same.).

Petitioner has claimed the ABA standards, specifically those addressed herein, constitute an unreasonable restraint on trade.  We disagree and find that due to the uniqueness of the market, the interests at stake, the relative ease with which petitioner can comply with these standards, and for policy reasons, the ABA standards are not an unreasonable restraint on trade.

I.  The market here is a narrow one; law schools are aimed a those students wanting to become lawyers.  As competition for those students increases, there is a temptation to lure students with promises of a less strict regimen or curriculum.  This, in turn, would produce a less quality product with a resulting danger to the ultimate consumer:  The American public.

Although in Profession Engineers (PE) this type of analysis was rejected, that case can be distinguished.  There are numerous other checks on building quality, such as building codes and standards, government inspectors, and the risk of serious financial repercussions from shoddy work in the form of lawsuits.  In the legal education market, there are no independent checks, aside for the Bar exam, to keep inept or poorly trained people from practicing law.

This is a unique market which cannot exist without some minimal standards set by some organization in a position to do so (BMI, NCAA).  There are also efficiency concerns at issue here (NCAA).  If we do not have an ABA setting minimum criteria for the Bar exam, schools and students, nobody will be able to hire an attorney with any confidence in their ability whatsoever.  

The first restriction Petitioner claims to be unreasonable is that pertaining to faculty, both in its student ratio and its maximum teaching hours.  In the interest of being sure students get adequate attention and teachers have time to prepare thoroughly and devote enough time to their various responsibilities, the highest of which, hopefully, is the learning process, this limit is not unreasonable.

Similarly, the number of volumes in the library is crucial.  The dissent tries to claim that this restraint is outdated, given the advent of computers and research tools such as Lexis, Westlaw and CD Rom.  However, as advantageous as these tools may be, they are far from perfect, and are an inadequate student source, especially as part of the learning process.  Many firms, and certainly few practicing individuals, can afford to do all their client research by computer.   If students who do not have access to, and do not understand the use of, books, a crucial element in the practice of law is missing, and a law school without books is not preparing its students adequately for the financial realities of practice.

Finally, no law student can work full-time (over twenty hours per week), be a student full time, and claim to have adequate time to devote to the learning process.

The standards set by the ABA are far from unreasonable and Petitioner has no sever barriers preventing compliance.  If reasonable were measured purely by dollars and cents, then it may be true that educational center such as MSL offers a more economic alternative to established law schools.  They can cut costs, cut corners and cut tuition, but in doing so, they also cut down on the quality of the ultimate product, to the detriment of society as a whole.  Those who follow the Chicago School may argue, as the dissent does, that the market will correct itself, but we believe the stakes here are too high, and the costs to great to allow this market to try to correct the problem generated by poor legal training.  The correction could take years and simultaneously clog the court with more and more malpractice suits.  We find the prospect both unattractive and undesirable, and therefore AFFIRM.

Dissent:  In an effort to drag my illustrious colleagues into the modern day and to encourage law schools to improve themselves, I respectfully dissent.

The R/R is meant to protect people from lack of competition, not shoddy work (PE).  If law schools produce inept attorneys consistently over time, they will prove their ineptitude to the consuming public, will not attract enough students, and will be forced to close.  The ABA standards effectively and artificially create an elevated cost of entry into the market (law schools) and give those already in the market little incentive to innovate and improve.

The standard set for teachers is functionally much akin to the market itself:  just as a school needs to teach well and treat students well to attract them, the school must treat teachers well and offer them quality students to draw them in.  Law schools thus have an incentive to limit student/teacher ratios and teaching hours as is reasonably necessary.  The market, not the ABA, should dictate what these figures are.

The ABA library standards are glibly accepted by the majority without any sense of reality.  In making more computer research tools available to students, the time spent in the book is decreased, allowing students more time to work and study.  Thus, the 20-hour per week work limit is equally outmoded.

Finally, the majority, in passing, claims the Petitioner can comply easily with the standards without any consideration to the time economics involved.  MSL is trying to offer a quality product, a sleeker, leaner educational opportunity that students can actually afford.  Such a product might actually force other dinosaurs to update their appearances.

If R/R is truly about doing a more realistic economic analysis, then the underlying market and industry must be considered as well.  In failing to do so, in ignoring the reality of legal practice today and the economics of legal training (high tuition, competition for students), the majority opinion keeps the structure of legal study where it has been for far too long—the dark ages.

Question 1F:  Comments: What I Wasn’t Looking For:  The question asked you to discuss whether BarGreed’s conduct was sufficient for a monopolization claim.  The posture of the case was that a jury had found that BarGreed had monopolized the market for Florida bar review courses.  The Supreme Court granted cert. limited to the conduct question.  Thus, the Court, as in Aspen, would have to assume:


1) 3Rs had standing to bring the suit;


2) the relevant market was Florida bar review courses


3) BarGreed had monopoly power in that market; and


4) BarGreed’s conduct caused damage to 3Rs.

Any discussion of standing, of what the market was, of whether BarGreed had market power, or of whether the conduct really caused the decline in 3Rs’ market share was thus irrelevant, although only about half of you were able to resist the temptation to talk about some of these issues.  In addition, the finding of monopoly power probably necessarily includes a finding of high barriers to entry.  Finally, because the claim made was “monopolization,”  discussions of “attempt to monopolize” also were outside the scope of the question.

Incidentally, a number of you argued whether Florida was the relevant geographic market since not all law students in Florida take the Florida bar and not all students who take the Florida bar go to school in Florida.  This misses the point.  The product market is Florida bar courses.  Because of the significant amount of state materials, people who are going to take the Florida bar (wherever they are) will not purchase Georgia or Iowa bar review courses even if they are cheaper.  The geographic market may well be national, but it doesn’t matter much because basically only 3 companies produce the product.

In addition, I think your common assertion that the barriers to entry are low ignores the significant investment in production of materials.  BarGreed (and its real life equivalent) have huge economies of scale here, plus can simply update existing materials.  By contrast, a new entrant has to produce original materials that survey many areas of law in a state, and has fewer students over whom to spread the cost.  However, in the real case, the 9th Circuit did find that barriers to entry were low, so maybe you are right.
Many of you focused heavily on evidence of bad intent.  First, intent is not an element of a monopolization claim. No case we read interprets Grinnell’s requirement of “willful acquisition and maintenance of monopoly power” as punishing any intentional act by a monopolist that increases or maintains its market power.  The key phrase really is “as opposed to superior product, business acumen or historic accident.”  A monopolist is allowed to drive a competitor from the market intentionally by, for example, simply producing a better product.  Berkey.  And if a monopolist does conduct that the courts consider predatory or exclusionary, they simply will infer any necessary intent from the act. See Alcoa.  In any event, you were asked to discuss the conduct element, not BG’s intent.  And as a matter of test-taking technique, there was not a whole lot of evidence that BG could have pointed to in your description of the case if they had been trying to show that 3Rs loss of market share was accidental.  Don’t spend a lot of time of issues that answer themselves.

What I Was Looking For (Some of the Following):

a.
Hiring:  3Rs will argue that hiring away popular Florida law professors denies it access to resources necessary for it to do business.  Because their work for BG takes up all their time, they are unavailable to work for 3Rs, which needs them to compete.  Analysis should focus on whether they really are essential to 3Rs and on whether BG has a legitimate reason to hire them.  Berkey; Aspen.  Whether they are essential depends on whether popular law professors are interchangeable with other possible instructors, how many popular professors there are who are qualified and available to teach bar subjects, and how important professors are to marketability of the courses.  A number of you did nice discussions of these topics.  As for the legitimate reason, BG will argue it was just competing hard by adopting 3Rs successful marketing strategy. However, it’s using these profs in a relatively minimal role that probably saves BG little money (big-name Profs still doing most of same work), so maybe their use does not really benefit BG’s business.  You might also note that BG could be taking advantage of monopoly power by using monopoly profits to overpay profs for minor work.
b.
Advertising:  Normally, advertising is pro-competitive, because it provides consumers with information needed to make good decisions.  As a number of you pointed out, BG has a right to capitalize on its stability in the industry by suggesting it is more likely to be there when the time comes.  In addition, it is not clear that the misleading flyers really take advantage of BG monopoly power, since they are not exactly high cost ads.  3Rs was perfectly able to do response advertisements and tell the truth to students.  The best argument for 3Rs is that financial instability is sort of claim that is easy to make and hard to disprove.  It would have to do much more complex ads to demonstrate that its financial situation was not affected by its parent company’s problems.  Thus, maybe we don’t want a monopolist to be able to force high response costs on a competitor where the monopolist is aware its ads are misleading.
c.
Pricing:  BG’s prices above its own costs, but below those of its competitor.  Although the Supreme Court has never explicitly ruled on this, it has said several times that it believes that prices need to be below cost to be actionable.  Brooke Group; Matsushita; Cargill.  If you wanted to argue successfully that prices above cost should be considered predatory, you needed both to explain why and demonstrate that you knew this was a break from earlier cases.  The point of the pricing section in the problem was to get you to discuss whether, in conjunction with other behavior, above cost low pricing could be actionable.  

A number of you discussed the recoupment requirement from Brooke Group.  If you were to do this successfully, you at least need to note that technically there’s nothing to recoup because BG isn’t losing any money.  Also, the recoupment test is probably met here simply by the jury’s implicit finding of monopoly power.  No need to do a “dangerous probability of success” analysis when you already have proved the market power element of the monopolization claim.

Some of you referred to the pricing here as limit pricing, which is setting prices at a level above the competitive price, but low enough to discourage entry.  It certainly can be seen that way, although because BG lowered its prices to get there, you’d have a difficult time convincing the Supreme Court it should be actionable here.  Some of you also classified this as price discrimination.  That is really inaccurate.  Price discrimination is charging different prices to different players in the same market.  It surely is legal for a multi-player market to charge different prices for different products or in different markets.  See, e.g., Maxwell House.
d.
Combination:  Some of the better papers discussed the idea that even if none of the three elements of the plan were sufficient by themselves, that together they should be considered a violation.  The idea here is, as the FTC counsel had claimed in Dupont(Titanium), that the effect of allowing a monopolist to systematically make things more difficult for small entrants is to entrench the monopoly.  The problem is worse here where BG has market power in lots of states.  Thus, the plan might send signals that deter entry in many markets.  Moreover, it is a reasonable inference from the speed with which 3Rs lost market share that the plan was effective.

The best counter to this is that 3Rs was simply an inefficient competitor.  It could have protected its “assets” in the popular profs with long-term or better contracts.  It could try to lower costs to meet BG’s prices.  It could advertise itself.  If it doesn’t have the ability to do these things, consumers are better off with BG.  We shouldn’t use Section 2 to protect inefficient little players from competition with efficient monopolists.

e.
The Supreme Court and the Court of Appeals:  I gave points on this question for a clear understanding of the role of Supreme Court justices.  What it means to write as the Supreme Court is that no precedent is completely binding.  You can, if you acknowledge that you are doing so, overrule old cases and write new tests.  You should try to justify with policy/theory arguments either adhering to precedent or overruling it.  And you certainly shouldn’t treat Circuit Court cases as binding.  For example, on the predatory pricing issue, many of you relied on Barry Wright, a First Circuit case, or applied the Eleventh Circuit test from your handout.  The Court itself might decide to adopt those tests (as the Monsanto court did with the Third Circuit’s “conscious commitment to a common scheme” test) but it would make clear that it had a choice and it would justify its decision.

Question 1F:  Model #1:  [This answer contains solid discussions of all three conduct issues and uses cases nicely]: The main questions here are whether BarGreed used its market power improperly, or whether BarGreed willfully acquired monopoly power:  See Grinnell.  In find that the 3 components  did meet the conduct requirement of a section 2 claim. BG appears to have both:  1) used its market power improperly and 2) acquired monopoly power willfully.

BG, by its Kill R Us hiring practice, deprived 3R’s of an element that was essential to its survival, namely, the Florida Teachers that have helped 3R become a success. In Berkey v. Kodak; dicta discussed whether a filmmaker had an essential facilities argument there.  Kodak was relieved by the court there though because competitors should not be permitted to shoot down innovators.  In a sense, BG was an innovator, but 20 years ago.  These bar exam companies pretty much provide the same things to consumers.  The dissent argues that the professors were not an essential facility.  However, although it appears that 3R’s could find replacements, the record shows otherwise.  BG jumped in and took 3R’s’ professors without notice.  [Note:  record states that professor had worked with 3R’s earlier, but no indication they still did.  For this discussion, I assume that 3R depended and expects to hire them for 1997.]  3R needs these professors and is stuck because professors for this type of unique service are reasonably hard to find.  Bar courses run through the summer and the students need these professors.

The advertising scheme really wasn’t advertising in the usual sense.  It was not to promote its product, but to discourage others from purchasing another’s (3R’s) product.  Antitrust law wants to see a flow of information to the consumer.  Here, although students would like to know if their bar review investment will be lost due to bankruptcy, this advertising conduct does not seem to be for the consumer’s benefit, but rather, an action designed to win over more market share and/or drive out 3R from competition.  [On the advertising front, I would like to know if the school gives any preference to BG, similar to shelf-space argument in Coffee.]

The discounting here is being done by a dominant firm.  Barry Wright held that discounted prices that were still above cost should be given the presumption of legal conduct.  Since the discounts here resulted in above cost prices, no predatory pricing conduction is found.  BG may have been pursuing reasonable business conduct but the extra discounts were made only in Florida, suggesting that BG has an exclusionary motive.  Barry Wright, based on United Shoe, states that exclusionary practices are improper conduct.  An exclusionary practice is defined as conduct, other than competition on merits, that appear reasonably capable of making a significant contribution to creating or maintaining (M) power.  The discounting that all courses offered as part of industry practice would seem to be competition on its merits, but the Florida-based discounts appear not to be necessary to competition on its merits, but instead seeking to regain its 1993 type market share.

Kodak v. Image also explains that there was an open question that needed to resolved:  did Kodak eliminate the independent service providers for valid business reasons or was its policy a part of a scheme of willful acquisition or maintenance of  (M) power.  Whether or not the discounting alone can be seen as improper exclusion conduct, BG’s 3 prong policy was designed to re-acquire (M) power or maintain its position in the market.  Look at the title BG gave to its plan:  Operation Kill R’s!  3R’s was gaining market share, something Antitrust law would not want in such an area dominated by one business.  Thus, the appellate court is reversed for this is far more than robust competition.

Dissent: Even in combination, BG’s acts were only robust competition, not something our Antitrust laws need to prevent.  Consumers in Florida want two things:  useful information and competitive pricing.  Not only was BG a reputable company, but now it offered prices lower than at ER’s.  Looking at the market shares, it’s likely that BG and 3R not only gave out a good product, but a product at a price students would like.   Students also benefited by knowing that 3R’s parent was in financial straits.  The 1Ls and 2Ls should know that the courses they seek to take in a couple of years might not be around.  As for the hiring of professors, 3R would easily find replacements to continue offering its courses.  If the professor were so necessary, how come 3R didn’t have them under contract.  This claim seems too similar to the Kodak v. Berkey case, where an inadequate competitor tried to bring down an industry leader.  We can’t let (A) law work to the consumer’s disadvantage.  Entry barriers seem low (just need professors, some materials, and people to solicit students).  Therefore, if 3R fell out, someone will surely fill the spot.  Furthermore, there’s no predatory pricing her, as BG sold at above cost.

Question 1F:  Model #2  [This answer is a little thin in the dissent but has very nice discussions of hiring and advertising] We have granted certiorari for the limited question of whether the three components of Bar Greed’s (“BG”) attempts to confront competition from the 3R’s is sufficient, individually or in combination, to meet the conduct requirement of a Sherman Act § 2 claim of monopolization.  Having limited the question to the conduct element only, we assume for today’s purpose that BG has monopoly power in the defined market.

BG’s plan consisted of 3 components: (1) Hiring 5 Florida professors from 3R’s (2) Advertising in flyers which questioned 3R’s financial stability; (3) Discounting BG’s courses below 3R’s’ costs but above BG’s own costs.  The 11th Circuit has characterized BG’s plan as “robust competition” and not violative of § 2.  We affirm the 11th Circuit’s ruling and find that the components, while aggressively competitive, do not, even in combination, meet the § 2 conduct requirement.

1.  Hiring 5 Professors from 3R’s:  BG has hired 5 professors from 3R’s reservoir of bar course instructors.  The theory behind 3R’s early success is that Florida students want Florida professors (presumably because they have a better grasp of Fla Law).  This idea, and a catchy advertising claim, drew many students to 3R’s.  Absent evidence that these particular 3R’s professors are less effective than the professors BG abandoned for Florida use, BG has one good reason to use/hire them:  the students want them.  If students enjoy having Florida Professors -- if having Florida professors make the process easier, less stressful--then BG has merely adopted 3R’s’ theory and has arguably hired the professors as a developmental move.  Unlike many markets, what’s for sale here is a process, not a simple product.

Furthermore, only 5 professors were hired.  BG did not put on retainer all the Florida professors and thereby depriving 3R’s of its critical source.  Surely 3R’s can hire 5 more Florida Professors from among the hundreds of Florida law professors.

2.  Advertising in Flyers Re: 3R’s Financial Stability:  
The advertisements said nothing false, but rather merely asked whether 3R’s would still be around come the time of the Bar Exam.  3R’s, unlike BG, had been in the business only three years at the time BG’s plan was implemented.  BG, around for over 25 years, has every right to capitalize on its own stability in the marketplace and its long-time commitment to students.  In circumstances such as these, where students pay $ to lock in a perpetually rising price two years in advance, students value the reliability that long-time service shows.  If 3R’s were to leave the market, students lose not only their deposit, but also the difference in price of another course between when they paid for the 3R’s course and when they become aware of a problem.  Trust is a huge factor, and the stability of 3R’s -- despite BG’s “investigations” -- is always an issue when there is not parent company to back up the local operation.  It’s a risk students have the right to know about.

3.  Discounting:  BG has priced its bar courses above its own costs, but lower than prior to 3R’s’ entrance into the market.  And 3R’s expects this court to find a problem with this competitive pricing?  Low prices for consumers, and students especially, are highly welcome in virtually any marketplace.  Since the prices are not below BG’s costs, 3R’s’ claim cannot be based on predatory pricing.

Having addressed each component individually, we take a moment to focus on the dissent’s claim that in combination, the 3 part plan is anti-competitive under Grinnell.  The entry-barriers in this market are relatively low, the largest hurdle being that BarGreed and EastBar are the recognized names.  However, the fairly easy entrance of 3R’s suggests that even a local company can do it.

BG’s conduct, on the whole,  is no worse than IBM’s during the 1970’s and arguably better.  IBM’s cost-cutting and redesign of its computers were seen as good competition, not as monopoly misconduct.  And in Berkey, the 2nd Circuit wisely noted the potential threat of inefficient competitors to shut down efficient, big competitors.  For this reason, competitive pricing should be encouraged as a means of encouraging efficiency and promoting competition which benefits a very cost-conscious population -- students.  IBM’s questionable motives did not result in a § 2 violation where the effects were (arguably) enhanced competition in its most aggressive form.  Nor should we find a § 2 violation today on the basis that BG was responding to competition.  Isn’t that what competition is all about??

Dissent:  Conspicuously absent from the majority’s opinion is the name of BarGreed’s plan:  “Operation Kill-R’s”.  The decision today is, in my view, a horrible retreat from Grinnell, where we distinguished willful maintenance from growth or development.  The majority’s slick characterization of BG’s hiring component as a “development” ignores the simple reality that BG had hundreds of Florida Professors to choose from, but they wanted 3R’s.

While each component, by itself, may not justify a violation under § 2, taken together, “Operation Kill-R’s” is precisely the sort of underhanded “competition” which does nothing to enhance the product to consumers, and only places BG in a position to raise its prices once 3R’s has left the market.  And to future entrants, BG’ s conduct sends a clear message:  “Enter and Beware.”  What stronger entry-barrier can there be?

Question 1G:  Comments:  As I indicated several times in class, members of the Supreme Court have hinted in various cases that they would be willing under some circumstances to entertain non-economic justifications for anti-competitive activity.  The problem was designed to create a relatively strong case for using a non-economic justification to get around antitrust liability.   I was looking for a discussion of whether the antitrust laws should ever allow room for non-economic interests.  

The better answers demonstrated a good understanding of the market effects of the restraint, arguing (for the insurance co.) that the boycott was clearly anticompetitive, and (for the doctors) that the complex nature of medical/insurance markets meant that the market would not be able to correct mistakes made by the insurer.  They also made arguments about the appropriate role of the supreme Court in addressing a request foran exemption outside the statute.  In addition, I was looking for a clear sense that the case was very close to Indiana Federation of Dentists, Nat’l Soc. Of Prof. Engineers, and Superior Court Trial Lawyers.  The opinion arguing for the defense needed to distinguish or overrule these cases.

Many of you simply discussed whether the per se rule or the Rule of Reason should apply.  That was not a very good reading of the question; the Court of Appeals relied on Indiana Federation of Dentists, which was a Rule of Reason case.  The issue instead was what sort of defenses can you raise underthe Rule of Reason.  However, I gave some credit for good discussion of whether the per se rule should apply.

The other most common error was claiming that the boycott could be justified under a traditional rule of reason analysis.  This is a pretty naked restraint.  The doctors are not jointly producing a product.  Safety of humans, as NSPE makes clear, is not an efficiency argument in the eyes of the court.  

The three best answers all make lots of good arguments.  The first is a little too focused on per se v. rule of reason in places, but has lots of good points, particularly about the role of the court.  The second is the most tightly focused on the question I asked.  The third has a very nice parallel to Allied Tube and good points about the Court’s role.

Question  I:  Best Student Answer #1:  Opinion:  For reasons cited by the Court of Appeals, including but not limited to, the market taking care of the problem, and if not, seek assistance from Congress, we affirm the decision of the court of appeals (Fashion Guild, Professional Engineers).

DEFENSES:  The terms this Court finds at issue are very disturbing.  The two particular terms we are concerned with are, (1) Good faith and (2) reasonable.  Even though the following first few defenses were applied specifically in the context of price fixing, we apply them to the case at bar more broadly under the heading of defenses to horizontal agreements.  Beginning with the case of Standard Oil, the court held that reasonability was the standard (no pun intended) to be utilized.  However, it should be noted that due to the concern of the Court using a reasonability standard, congress enacted the Clayton Act.  Furthermore, this court, for the same reasons as our ancestors, is very concerned about maintaining cohesiveness in the law.  The reasonableness standard is too subjective. Learned Judge Taft in the Adyston Pipe case forewarned of the problems of administering a reasonability standard.  Similarly, we find “Good Faith” to also be a very subjective “unadministerable” term.  Therefore, even though we are aware that the cases cited to above are early in the development of the law, we find the reasonableness and good faith standards too vague and subjective to adopt.  Even Standard Oil did not give us tools for how to determine reasonability.  Furthermore, the court in Paramount stated that reasonableness is not a good defense.  Therefore, due to logic and the repeated statements of this Court that reasonableness is not a defense, we hold that in this case, whether or not it was good faith or reasonable, it is not a valid defense.

This court assumes that the defenses in the lower court proceedings were to avoid a per se case, and to be able to proceed based on rule of reason.  In horizontal cases, this Court has opened “escape hatches.”  However, the ability to fall within those escape hatches has decreased throughout the years.  In the case of BMI, the court stated that one could use the defense of new area where the court lacks expertise, new product, and efficiency as possible defenses to per se treatment.  First of all, neither good faith nor reasonableness is part of any of the defenses delineated in those particular cases.  Applying the specific defenses delineated by BMI, the defendant still fails.  Beginning with area in which the court lacks expertise, there are numerous cases in which this court has dealt with the medical profession (Indiana Fed of Dentists, Jefferson Parish, Columbia Health Care, Rockford…).  Therefore, it is by no means an area in which the Court lacks expertise.

A new product is also not applicable in this case.  That defense, first of all, is more applicable in the retail commerce area (Topco).  We make it explicitly clear that we are not taking this opportunity to overrule Topco, by mentioning that new product is a defense.  It is a defense, but we are not taking the opportunity to state whether it should have been applicable in Topco.  We are stating that the defendant in this case did not create a new product by not dealing with Red Shield.  It is CLEARLY not applicable in  this case (International Salt).

In terms of efficiency, this Court does not find the defendant’s actions to be efficient.  The defendant was ordering non-emergency procedures to be conducted unnecessarily.  It should be noted, most importantly, this  decision is limited to the question of non-emergency procedures.  The defendant by not acquiescing to the screening process was continuing the inefficiency.  On the other hand, by Red Shield adopting the screening process, they were trying to limit the continuing inefficiency of the defendant in this case.  Therefore, where the defendant’s refusal to deal with Red Shield’s screening process continued the inefficiency of conducting unnecessary procedures, the defense of efficiency is not applicable in this case.

PROF. RESPONSIBILITY: The question posed to us in this case also includes within it, the question of professional responsibility.  We proceed from the focus that the procedures in this particular case were not related to emergencies (in addition to the fact that the doctor’s behavior was inefficient).  The issue at question here is not whether at a horrendous, awful, crucial, split-second moment, a doctor has to make the decision of whether to perform a life saving operation.  The issue in this case is non-emergency procedures.  We do not find that the doctors’ professional responsibility to the patient extends to the point of non-emergency procedures.  The doctor is not violating his/her responsibility to the patient by first obtaining clearance from the insurance company.  In fact, the doctor is providing the patient with a “good” in first obtaining the clearance because the doctor is making certain that the procedure is necessary before making the patient perhaps endure an unpleasant procedure that was totally unnecessary.  Therefore, this case does not fall under the exception of public issues or issues of professional ethics.  (Virginia State Bar).

MARKET TAKES CARE:  If the screening procedures put in place by Red Shield are not desirable, and found to be unnecessary, the market will facilitate such arrangements to be made if the situation merits it.  In other words, in this particular case, if it is found that the screening procedure is causing undue delays or extensive costs to either of the parties, the market will make changes to accommodate for those concerns.  Similarly, it has been the position of this Court, particularly within the last 25 years, to do market analysis.  Along those lines, if there has been a emphasis on looking at market factors, then let the market also be utilized in this manner as well.

LOBBY CONGRESS OR THE STATE LEGISLATURE:  Assuming arguendo that the market does not address the problems that may arise, there is yet another avenue that can be pursued to insure that any problems are dealt with.  Both parties can advocate their particular position before the state legislature or the national congress.

Conclusion:  Therefore, we conclude that the good faith reasonableness professional responsibility standard is not a valid defense based on (1) the unadministerability of the standard (2) it does not fall within the defenses delineated in the case law and (3) there are other avenues to pursue if there is discontent with the system

Dissent: 
For the following reasons, I respectfully dissent:

DEFENSES: My colleagues in the majority and the court of appeals find it useful to themselves utilize certain defensive mechanisms in making decisions.  I am referring to the “Go to Congress” and “Let the market take care of it” rationales.  In terms of the subjectivity connected to the terms, I find the terms of good faith and reasonableness no less subjective than terms utilized by this court, in other areas, such as not insubstantial or reasonable on the merits.  In other words, this court has utilized the exact term of  reasonableness in other areas (Sham cases Nor-Penington).  Therefore, where the majority has stated that reasonableness and good faith are unadministerable standards, I respectfully disagree.  While in particular areas, the court has held that reasonableness is not administerable, I find that in this particular area, it is just as administerable as in any other area.

My colleagues in the majority focus on the fact that the procedures were unnecessary.  However, nothing in the lower court’s finding of facts state that the procedures were unnecessary.  In fact, what the lower court’s finding of facts DO state is that there was a good faith and reasonable finding that the policy of the defendant would indeed be harmful to the patients.  Therefore, I caution readers of the majority to be aware of the assumption that the court bases its opinion on.

EFFICIENCY: I take the total opposite view of efficiency that the Majority takes.  While the majority states that the defendant’s actions were inefficient, I find that the defendant’s actions are what is needed in the medical profession.  Generally, I find that the majority has taken a very narrow and unrealistic view, not only of the state of the law, but also of the state of society relative to medical treatment.  In terms of the defendant’s actions, I find that they were a step in the right direction promoting efficiency.  Any individual who has been to the typical doctor’s office and dealt with the medical industry is totally aware that to have any simple procedure administered.  The doctor’s actions in this case through the state organization is a step in the proper direction not only for the patients, but for the industry as a whole.  It is an efficiency enhancing policy which has been implemented and the doctors should be praised for their actions.

Similar to the majority’s error in focusing on the unnecessary nature of the procedures, the majority also is mistaken in focusing on the non-emergency nature of the procedures.  The question certified by this court makes no mention of the procedure being necessary or unnecessary, emergency or non-emergency.  The fact is that the actions of the defendant are efficient in that it removes one more step from the process.  The patient is enabled to have decisions made by his/her doctor, not subject to further review by some “inefficient body.”

PROFESSIONAL RESPONSIBILITY:  
Once again, I respectfully dissent from the majority’s opinion of the role of professional responsibility in this area.  It is the doctor’s professional responsibility to make decisions on what care they believe their patients should be receiving.  There is plenty in the facts which suggest that the doctors are making the decisions on these procedures.  What the facts fail to mention is who composes this screening body.  Are they under any form of professional responsibility?  The distinction between emergency and non-emergency is insignificant because the doctor nevertheless has the responsibility to provide the patients with the care that the doctor deems necessary.  The majority fails to focus on the fact that the screening body holds the last say on whether a patient gets treatment that the doctor has already determined to be necessary.  I find that it is more of a benefit to society if doctors are making medical decisions as opposed to bureaucrats (See below).  I find, in addition, that the majority is correct in 1 small sense.  The majority uses the state legislature and/or national congress; however, my encouragement for utilizing the governmental bodies are for a different reason.  Notwithstanding the use of the governmental bodies, I still respectfully dissent in that the doctors indeed have the professional responsibility to care for their patients.  It is thus a valid defense, in addition to being in good faith and reasonable.

MARKET TAKES CARE:  The assumption of the majority is that the market will take care.  As described above, the current state of the medical industry is in very poor condition.  The market has not assisted in improving the situation.  It perhaps has assisted in worsening the matter.  As stated above, the majority’s focus is one that is very narrow.  I would state that the antitrust laws should not apply to medical decision making.  It should be left up to the doctors.  If that suggestion is not embraced, it should at least be that the government gets involved to pass rules that doctors making decisions should be the rule.  Therefore, the market taking care of the situation may work in some instances, however, due to the particular nature of the medical profession, the market will not assist in solving the problems, as evidenced by the world we live in.  In addition, as the majority hints, I do not find that competition is the way to deal with this case.

The STATE LEGISLATURE or CONGRESS:  The one area I agree with the majority on slightly is the use of the governmental bodies.  I would first espouse that decisions should be made by the doctors.  The manner in which that goal is facilitated is by going to the congress or state legislature to implement that policy.  It is not that if the market does not address the problems that the government should be utilized; it is that the government should be utilized to achieve the goal of allowing doctors to make decisions—not bureaucrats.

Even though I am a supporter of the defendant’s actions, I would express concern in the legislature in the state that Red Shield would have much pull.  In other words, due to the large defendant’s size in number relative to the plaintiffs, there voice might not be heard.  However, if all the insurance companies come together before the national Congress, that may be one way of dealing with the potential problem.

CONCLUSION:  Therefore, in this particular case focusing on the medical profession, I find that the defense of good faith reasonableness… is a valid one.  It should be made clear however that I do not necessarily espouse that standard in all other situations.  I place particular focus on the fact that this is a case involving the welfare of society.

Question  I:  Best Student Answer #2:  Opinion:  Good faith reasonable belief that refusal to deal was necessary to perform professional responsibilities to clients or patients should be allowed as a valid defense to a group boycott claim.  Three main reasons for allowance – 1) market can’t fix problem 2) ethics situation in one of the professions, and 3) there’s less economic incentive than in Trial Lawyers.

MARKET CAN’T FIX THE PROBLEM:  The health insurance market is more fixed than say the automobile market.  The distinction between interbrand and intrabrand competition is less important because health insurance is very expensive, often supplied by an employer, relatively non responsive to 3rd party beneficiary (patients) concerns.  The supply side substitutability is very low, despite the dissenting opinions laissez-faire attitude towards the market.  This is one of those situations where unequal bargaining power (here: take the plan I offer or go get your own really expensive one, which I, as an employer won’t contribute to) results in a consumer’s inability to make realistic choices which will in turn affect the market.

Secondly this involves ethical concerns to patients, by doctors, one of the recognized “professions”.  Historically, price fixing has been given very strict per se treatment.  4 exceptions to per se treatment have emerged, and only been given limited scope.  Maricopa County indicates that if a professional service ethics question were at issue, it might go into a Rule of Reason (ROR) analysis to take into account any procompetitive benefits from the activity.  This exception in the price-fixing jurisprudence should be grafted into the horizontal boycott area.  Over the past 15 years we have been  moving to a mini-ROR regime in the field anyway, looking for potential procompetative reasons to keep cases out of per se treatment.  Furthermore, underlying the court’s analysis in Jefferson Parish, there lurked the issue that we were in the health care profession and that perhaps because of  its nature, it should get special treatment.  Furthermore, unlike Prof. Engineers, the doctors aren’t claiming that competition is bad, their worried competition is incapable of fixing this problem.  Here, the doctors felt they had an ethical obligation to protect their patients, who are to voice their economic role in this field.

Finally, this case is distinguishable from the Trial Lawyers situation. There lawyers boycotted, refusing to handle cases until they got a raise.  Due to their importance in the system they were able to coerce the government to comply with their requests.  That is not the case here, as the dissent suggests.  While it is true that the doctors do have an economic interest, the income stream from the procedures, there is an added benefit that is far more important.  Patients get necessary treatment.  This is different than the defendants in the trial case because the  services affected here, while non-emergency, may not  be of type that can wait on the insurance company to decide if they can go through.  If even one patient  suffered, and invariably far more than one will in the name of the cost savings, then the system has failed them.  Also, in the trial lawyer case there was a safety net – the public defender’s office.  Here, if the doctors don’t boycott to protect their interests, who will?  Perhaps, more importantly – who can?

The dissent points out that both doctors and patients could lobby the legislature to effect this change, however I think there are some situations where there is an obligation to intercede, just like the doctors in this have, and if the legislature is unhappy with this new defense in the antitrust field, it can overrule it by statute.

Dissent: Today’s majority opinion is taking us down the road to revisting Lochner.  What the majority fails to recognize is that healthcare determinationa involve difficult choices-choices that should be left to the legislative branch of our government.  What is becoming increasingly apparent is that not everyone in our country may be able to have access to THE BEST healthcare available.  People may be stuck with what is economically feasible.  There are two bodies in this country that should be making that determination – our legislature and  our people, by exercising their economic votes in the  market.  There’s plenty of interbrand competition out there to pick up the slack if Red Shield’s insureds are unhappy.  Many employers offer multiple healthcare choices to their employees – people can simply choose the alternative to Red Shield.

Furthermore, this sounds remarkably like the Trial Lawyers case-professionals degrading themselves by boycotting to protect their incomes.  Don’t doctors in our society already get paid enough? Should we allow them to exert their exalted status and necessity to simply get more money?  Absolutely not.  The resurgence  of the per se rule for boycotts in Trial Lawyers should not be so easily dismissed by the majority.  They argue that the trend is toward ROR, and that we’re willing to listen to pro-competitive arguments.  This characterization ignores Trial Lawyers.  We discounted the lawyers’ arguments that they could provide better service (because they would need fewer clients) if they were paid more.  This rationale shouldn’t be neglected here – because the market can fix the problem.

Question  I:  Best Student Answer #3:  Opinion:  Under Indiana Dentists, we held that, because it was a (type III) boycott/concerted refusal to deal, the dentists could not refuse to deal with the ins. co’s who insisted on “checking up” on the doctors’ work.  There, we examined the conduct under the RoR because there was a lack of plausible efficiency arguments, and found the conduct to be illegal.

Under both the RoR and per se standards, we have allowed some defenses and discouraged others.  For example, in National Society Professional Engs. we held that the NSPE’s admirable concern for public safety was not a defense to a Sherman Act (SA) claim, because the legislative intent of the SA was to focus on whether the conduct in question restrained or suppressed competition.  There was no language in the SA which stated that the court should consider other public interests.  If the court were to read in other concerns into statutory language whenever it pleased, then an essential part of our common law system would erode – predictability – business now knows how to conduct themselves under the Sherman Act because we have tried to use bright line rules whenever possible – i.e. trying to stick to the per se standard.  

Therefore, if the doctors are truly and reasonably concerned about the possible detrimental effects that the ins. co. policy will have on their patients (and the DCt. has found that indeed they are), then they should go to the U.S. Congress and make their concerns known – this is precilsly why we have created committees/subcmtees. and congressional hearings.

If we allow SMA to effectively create a law, and since they represent the vast majority of the drs in the state, their actions will become a de facto state regulation, just as the standards set by the association in Allied Tube were as good as state law, and then this would be a situation similar to Fashion Originators.  There a group at fashion designers who unhappy about not having any IP protection for their designs, decided to take the law into their own hands refusing to sell their products to retailers who sold imitations unauthorized copies of any designers product.  Similarly here, we have a group of doctors who are unsatisfied with the law – unsatisfied that there is no prohibition of insurance companies enacting a corporate policy which has the direct or indirect effect of affecting the medical care that a patient receives. It appears that the true gist of the doctors’ complaint is corporate policy making decisions that a dr. should make.  If that is so, then the proper recourse is with Health & Human Services and the appropriate Congr. committees.

While it is true that we have allowed some defenses to SAI claims of horizontal restraints for the 1st Amend. & other non-economic justifications, the situation here is not parallel.
The purpose of the Noerr.-Pennington is to protect a person’s constitutional right to participate in the democratic process.  And we have appropriately kept that historic and well-established doctrine in check by developing the sham exception and the distortion of process exception.  The N.P. doctrine, and the NAACP case, granting N-P immunity for a political boycott, are based on the constitutional rights that each individual has, which everyone must agree, overrides antitrust doctrine.  And, even if is analogous, this case fits into the Allied Tube exception because we have a private standard setting agency in which the D’s are an economically interested party acting with decision making authority.

Dissent:  I realize that there is no constitutional right to health care; but sitting idly by while corporate policy dictates what medical care as patient receives would be an abrogation of the court’s role to protect the citizenry from abuse of power – which, not so coincidentally, is very analogous to an AT policy goal – the prevention of an accumulation of power.

My primary concern is that the majority ignores the facts of the case.  They tell the doctors (and the state population at large) to go see the Congress – yet this is a sparsely populated state which is not likely to have anything close to the political power that the ins. co. is likely to have in the US congress.

The majority also stated that they wished to maintain a “bright line” rule – like “per se” that would be clear (0 exceptions), so that business would plan more carefully – however, we have all seen that the “per se” standard has been slowly chipped away – precisely because the courts recognize that the ancient and sparsely worded antitrust statutes did not consider all of the possible policy conflicts that would come up.

AT law is a creature of common law – the majority says “go to congress,” yet the congress has left the AT law in our domain – the majority gives the patients and doctors of that state a false hope.  We should recognize that we (the cts) are responsible for AT law, and that is why we carved out exceptions for 1st amend. political activism. A person’s right to receive the best medical care available is just as important.

Question 1H:  Best Student Answer #1: This answer assumes the following:  (1) that the relevant market is Idunno b/c no discussion or facts that would suggest other than nation; (2) that GUCK did not prove that cost savings/efficiencies would result in lower prices to consumers, b/c problem doesn't say so.

Opinion:  Majority: The issue presented by this case is:  "Can a merger, in a market with low entry barriers, that results in significant economies of scale violate Clayton Act Section 7."  Put another way, should we explicitly overrule Brown Shoe as the Ninth Circuit suggests we have implicitly.  Because we hold that both stare decisis and sound principles of statutory construction compel us to reaffirm the reasoning, if not the application to the facts in Brown Shoe, we answer this question in the negative.


One of the factors which clearly moved this Court in Brown Shoe was its reading of the legislative history reflecting Congress' concern with a "rising tide of economic concentration".  This is undisputably reflected in the legislative history.  Although its validity in terms of good economic theory has been severely attacked, particularly on the grounds of economies of scale and other efficiencies realized through merger--that view was not that held by the Congress which wrote the statute, nor by the decisions of this court with respect to merger.


The statute prohibits transactions such as this one where there is a "substantial lessening of competition built with acquiring and the acquired companies or [where a tendency exists] to create a monopoly in any line of commerce."  This language is unequivocal with respect to the problem posed by this case and it is not for this court to rewrite Congressional intent or the statute to reflect a different economic theory (see opinion of Judge Gessell in Coca Cola case).


For a variety of prudential concerns, including notice, danger of ex post facto laws, lessening of respect for the law, etc. we are similarly reluctant to relax or reverse the guidelines in a case such as this.


The parties stipulate and the lower court found that the relevant market is Idunno, for geographic purposes.  The merger purposed here is well past the DOJ guidelines as it would give GUCK 100% of the market.  While the guidelines are not binding on us, they are relevant and the DOJ determinations to prosecute or not are similarly entitled to some degree of deference b/c of the frequency with which they handle these cases.  but we need not rely on difference to DOJ's judgment b/c there is almost no construction of the facts that could make 100% of something, not a monopoly.


The ease of entry in this case asserted by the defendant is no defense to this merger albeit our current views might dictate a different analysis of the relevance of this point as in Brown Shoe (as the 9th Cir. suggests.)  However, ease of entry is not merely measured by start up costs.  Idunno's remote location and limited population also provide such barriers.  With a population of 30,000 and 3 movie theaters it is possible (although not proved by either party) that the market is saturated.  Of course if GUCK raises prices to monopoly heights, these prices would certainly create an incentive for others to move into the market there is no evidence, contrary to argument by dissent, that the transportation costs, desirability (or lack thereof) of relocating to Idunno etc. would be offset by the lure of high profits.  That is to say, the ease of entry in light of monopoly profits does not necessarily mean that GUCK won't she'll be able to charge a high enough price to reap economic monopoly rents but low enough to discourage new entrants on a cost/benefit basis.  After all, new entrants must assume that competition will result in lower prices.


Based on the Court's judicial notice of practice of movie theaters there is no evidence, and none was offered in this case that efficiencies would actually be passed on the consumers in the form of lower ticket prices or candy prices.  The Court below, since it found market was Idunno, didn't discuss at length prices charged by independents.  But there is every reason to believe that GUCK will charge the same price it would charge at major metropolitan areas across the country--if not more b/c of higher costs of getting movies to Idunno.  Same with candy, popcorn, etc. which is already inflated b/c of captive audience and rules against bringing in outside food.  (Good tying issue!)


In addition, GUCK's assertions, in the face of a 100% monopoly, of economies of scale, are no defense.  Monopolies almost always experience economies of scale.  Similarly, in situations such as Brown Shoe, where there was no clear cut monopoly power as in this case even a trend towards concentration was held to be undesirable b/c of minimal exclusion of competition.  Surely Brown could also argue economies of scale.  It is not minimal here.  (And this would be true even if market was whole nation b/c there would still be an undesirable trend towards concentration--both as to GUCK and as to Idunno).


Finally, the fact that capital investment is low for movie houses is low doesn't mean barriers to entry are low in this place.  (cf. with Syufy.  Even though that case also involved 100%--did not involve remote location involved here.  That fact distinguishes that case as the dissent fails to acknowledge).  Low capital costs = low barriers to entry is a theoretical proposition.  As a matter of fact, few residents may have even this moderate amount of capital or access to same.  In fact, the only 3 may be the 3 GULK proposes to buy out.  GUCK offered no evidence on this point that there were actual potential entrants.


The Court of Appeals attempt to turn such inquiries into question of law must be rejected, particularly in light of the clear cut language of the Clayton Act and our previous opinions regarding a concentration and demonstration of monopoly power such as this.  Reversed and remanded for entry of judgment in favor of government on preliminary injunction.

Dissent: I dissent b/c I would take this opportunity to overturn Brown, a decision which has offered more confusion and injected more indeterminacy into the state of law by its existence than would be generated by its reversal.  Contrary to the majority's opinion I believe that the continued vitality of Brown has been sharply put into question by the current trend away from hard and fast per se rules and reliance on talismanic percentages, towards a realistic, analysis of economic consequences of a particular merger.  Contrary to Judge Gessel's suggestion in Coca-Cola, economic theory is no less indeterminate than the law and offers a rational basis for decision beyond judge's own subjective, dimly grasped prejudices or hunches.  (The possibility that Congress was acting on no sounder footing than that does not bar this court from taking the very broad language of the statute as a grant of discretionary power to the Court to apply as appropriate.)  Thus, contrary to majority's other assertion-sound principles of statutory construction also do not compel this result.


Finally, the majority's repeated invocation of the 100% proves nothing if we are to look at relevant economic issues.  See Syufy. Overturning Brown would not mean affirming Ninth Circuit.  I would reverse and remand asking District Court to give specific consideration to and hear evidence on economic issues in GUCK's favor.

Question 1H:  Best Student Answer #2:
Opinion: This case in essence requires that we reconsider Brown Shoe (BS) & Phil. Nat. Bank (PNB) to see if they have been, or should be overruled.  It asks, however, that we go beyond overruling those cases to decide whether a merger that has low entry barriers and results in economies of scale, even if it commands 100% of the market, does not violate Clayton 7.  Since BS & PNB, much has changed.  Lower courts and commentary have doubted the viability of our prior antitrust doctrine.  The DOJ has ceased to prosecute many merger that would have been fair game under BS.  The procedure for attacking mergers has changed.  Even our own opinions have undercut some fundamentals of earlier cases.  But the most striking change has been the rise of a school of thought that purports to raise economics to a science.  Under the guise of understanding the way the economic world works, this school has attacked the premises of the old style view of antitrust law and has argued that the doctrine must be revised to come in line with the new world order.  The new order elevates allocational efficiency above all, and eschews bright line tests (like the per se rule) based on policies (such as a concern for the small business person, shady tactics by big business, greed and equitable distribution) that were in the minds of the authors of Clayton 7 and Sherman 1 & 2.  Today, we look closely at the arguments presented by the 9th Circuit and the school of law and economics and while realizing they have much to add to that debate, decline to affirm the decision below.


Before proceeding to the particulars of this case it bears mention, that the court, in making its decisions, has kept in mind (1) the tension between stare decisis and the need for flexibility; (2) the fact that all economic theories have their adherents and leads to confusion and conflicting evidence by "experts"; (3) the role of the court as interpreter not maker of laws and the fact that the legislature has not chosen to overturn BS or Phil Nat. Bank since we ruled on them; and (4) the lower incidence of merger  challenges in the courts today, due to both the stricter standing rules articulated by the court and others and due to the fact that the DOJ brings fewer cases now under their guidelines (and that most are settled).  If fewer merger challenges are brought, let us at least make some worthwhile; if the legislature has been happy with BS, let it stand; if economists will disagree, then clearly the courtroom is not the place for them to do battle; and while flexibility maybe important, stare decisis is a time honored value of this court.  After all, it is a statute we agree interpreting not a constitution.


Clayton 7 makes a merger illegal if it "substantially lessens competition".  The fear behind this statue is runaway oligopolies and thus higher prices, lowered competition and concentrated power.  In a case like the instant one, it cannot be gainsaid that the merger will lessen competition within the relevant market:  GUCK will have 100% of the market share.  Two objections may be heard: (1) that with low barriers, there is potential competition that will keep prices down (2) that with economics of scale, customers will benefit from lower prices.  However these fail.


First there is no guarantee that GUCK will not raise barriers to entry by buying up the other possible movie houses or by making exclusive deals with distributors.  These are the kinds of behavior we fear from mergers that result in big market power or oligolopolies.  Second, low prices are not the  only evils to be guarded against : what of choice, variety, innovation, good old American entrepreneurship.  What if GUCK doesn't like horror movies and has the political and financial clout to keep them out?  What if a littler guy had a great plan for combo movie theater and restaurant but the product never got off the ground because of GUCK?


Besides there is no evidence that GUCK will pass its "economies" on to the public:  why should they?  Movie goers will have no choice.  One may protest that they can vote with their feet - but how elastic is the movie going crowd? that is, on a isolated island in Alaska, movies may be almost a necessity, not a luxury item, and the ability to switch to other forms of entertainment may be limited.


Clearly under Phil. Nat. Bank & BS, GUCK's merger is illegal.  PNB created a renumption of 30% = violation and in BS, it took even less just because BS has been lambasted does not mean we should go this far in the opposite direction and make such a fact pattern "per se legal".  Perhaps better to borrow from another area of antitrust law, and institute a kind of rule of reason test for mergers which result in economics of scale or which have low barriers to entry.  That was our hint in General dynamics, where we took a good look at the market structure and discovered that though GD seemed to have a big market share, it had no market power since it had no reserves.


Another reason not to affirm the decision below is deference to the other branches (see BMI where they used this argument.)  This merger is clearly one that DOJ would consider, under its guidelines, to be challageable.  Under the guidelines, lots of factors beyond just barriers to entry and economies of scale would be considered.  We feel the courts should adopt this policy of looking at these other factors too:  the changing market conditions; the financial condition of the firms in the market; (are they about to fail? DOJ uses strict interpretation of our prior "failing firms" defense, see Citizen Publishing = to be failing, firms must be almost insolvent, show they can't reorganize that made attempt to sell to someone else); the market performance; and so on.  For instance, we might look here at what GUCK's profit margins are; how many other movie houses it owns in other places (in how many cities does it compete - what is its trend? is it toward concentration or not?).


The evil of Clayton 7 remains "trends toward concentration".  Even Gen. Dynamics, which favored a look at the economics of the situation, recognized that.  Perhaps it must be conceded that BS went to far - though the problems there seemed to be in the market definition (geographic).  A trend toward concentration was also condemned in Von's Grocery.  There is no shame in protecting  these business people, Bork's rhetoric notwithstanding, until the Congress tells us that the policy behind the act has changed.  All over, we see America disappearing behind a facade of advertising paid for by only a handful of conglomerates.  Without accepting the "aggregate size theory" argued by some, we take note that it is not completely foreign to the policies of the Act.  In sum we decline to affirm.  Even a merger in a market with low entry barriers that results in significant economics of scale violates the Clayton Act because it substantial lessons competition.

Dissent:  The majority confuses concepts, misunderstands economics, defies reality and is living in the past.  My brethren and sistren, usually so prompt to urge the per se illegal rule because it is "Bright line", today reject an easy to apply legal standard because it refuses to believe that the evil targeted by Clayton is high prices and lowered output - i.e., competition.  They define "competitors as many players.  But it is well proven that many players may result in high prices and high price is our evil.  Economies of scale - admitted here; and low barriers to entry (also admitted) - are pro-competitive factors the majority has chosen to forget or ignore or misunderstand.  The majority is right in one area - the courts should not be doing seat-of-the-pants economics - it should leave it to economists, to a person, in favor of economies of scale.  Please, see US Steel if you want stare decisis:  unexecused market proves is not illegal! Is there any evidence here that GUCK exercises market power?  See also Jefferson Parish, which cast doubt on Phil Nat. Bank 30% presumption.  I dissent.

Question 1J:  Comments: Generally:  I was disappointed with the answers to this question.   You were asked to resolve two uncertain legal questions in the role of the Supreme Court.   A surprising number of you treated very old existing cases as binding and simply applied Marine Bancorp and Procter & Gamble to the facts of the problem.  Because the facts were designed to create easy cases under the old tests, your choice not to engage the tests themselves left you little to talk about.  Although none of the answers were as good as the best answers to Question II, several students, including the authors of both model answers, did develop some nice arguments pro and con regarding both of the questions presented properly focusing on what the appropriate rules should be.  


Those of you who just applied existing law seemed to me to be slacking both as exam-taking students and as soon-to-be lawyers.  As a matter of exam technique, you did not read the question carefully.  Not only did the questions presented in the case focus on the appropriate rule, but I had given you hints about the thrust of some of the arguments you might make in the descriptions of the lower court decisions.  As a matter of lawyering, you need to be aware of issues where existing caselaw is arguably out of date and be prepared to argue about why the old rules should or shouldn’t be maintained.  Finally, you seem to have forgotten the key rule for both lawyers and exam-takers:  know your audience!   My comments about the opinion/dissent questions on the old exams always make the point that the question is designed to make you attack and defend a potential rule, rather than simply applying it to the facts.  Even skimming the old answers casually should have alerted you to what was expected.

Actual Potential Competition:  I was hoping for a discussion about whether the potential gains to competition in particular markets justify the costs and intrusiveness of the cause of action.  You might argue that the likelihood of the right case occurring is so rare that it’s not worth the possible administrative costs.  You might argue that, like Kodak and Brown & Williamson, court has tended to set high evidentiary thresholds and allow plaintiffs to try to meet them.  The question was designed to give you an opportunity to discuss the appropriate goals and scope of antitrust law.

Advertising Efficiencies:  Although Proctor & Gamble “decided” this question 33 years ago, nobody thinks the present Supreme Court would dismiss efficiencies as thoroughly.  On this part of the question, you could have discussed when and whether efficiencies should be relevant in a §7 action (primary focus of 1st model).  In addition, you could take the opportunity to discuss how advertising is (or is not) different from other types of efficiencies (some good discussion in second model).  
Question 1J:  Student Answer #1:  Opinion:  (1) We hold that actual potential competition theory (APC theory) states a cause of action under §7 of Clayton Act.  APC Theory is important additional tool in ensuring future competition within a market and prevents the development of highly concentrated markets.  APC Theory requires companies to enter the relevant market in a way that poses fewer anticompetitive effects.  Also reduces the chance of cartelization in the future that would lead to price fixing and other practices that might harm consumers. These goals further aim of §7 which is to prevent acquisitions that substantially lessen competition or tend to create monopolies.

We declined to use APC Theory in Falstaff but we reserved the question of its viability; did not reject it.  Falstaff was a different case then this one;  Falstaff would not have entered the relevant market without a merger.  Here Kmart clearly researched the possibility of entering the market de novo and had decided it was a viable possibility.  Applying APC would just require Kmart to pursue that viable alternative rather than entering market in a way that might endanger competition in the future.

Application of Marine Bancorp test will protect against the dissent’s fear that we will be forcing companies to make less efficient choices.  It is a limited test and will apply only when there is a real concern that a firm’s particular means of entry will significantly decrease competition.  The company will be prohibited from entering a market by acquiring a substantial player in that market only if (1) the firm has a feasible alternative means of entering the market, as through de novo entry or threw a toehold acquisition; and (2) Those alternative means have a substantial likelihood of ultimately producing deconcentration.  The requirement of feasible other means that will likely produce procompetitive effects ensures the remedy will be limited in scope to those cases that will further the purposes of §7.

(2) We hold that advertising advantages cannot be used to justify an otherwise anticompetititve merger.  We clearly answered this question in Proctor & Gamble.  In passing the Clayton Act, Congress clearly struck a balance in favor of competition.  The case law is settled: a merger should be enjoined if (1) competition will be lessened substantially or (2) there is a likelihood of a monopoly being created.

Potential benefits of a mergers will certainly be relevant if merger has only some possibility of being anticompetitive.  Nevertheless, a market’s future competitive strength is the most important factor in assessing lawfulness of a merger.   

Dissent argues that because DOJ uses these factors to decide whether to prosecute, they should be able to overcome a finding that the merger will clearly decrease competition.  Equating decision not to prosecute with judicial determination is fallacious -- DOJ’s decision to prosecute can be revised at any time.  These benefits may clearly be short term in nature; we do not want to put the imprimatur of the court behind them.

Dissent:  (1) APC should not be viable cause of action under §7.  Majority’s endorsement of APC Theory will force companies to select business plans that may be far less efficient than a plan to acquire a pre-existing player in the relevant market.  Majority’s decision may even prevent companies from entering a market altogether.  

Decision is reactionary -- simply fear of big business.  It ignores the fact that acquisitions of large players may be beneficial to competition.  Mergers often a response to poor management -- majority is ignoring this salutory effect on competition.

Majority fears that allowing firms to enter market by acquiring big players will lead to collusion, price fixing -- this is valid fear but should be addressed through §1 claims.

The perceived potential competition theory is the only test we need to evaluate market extension mergers.  Preventing potential competitors from entering market based on industry perception has an immediate pro comp effect -- market participants modify their behavior to prevent entry of big players.

The APC test is purely speculative -- makes guesses about what future effects could be -- and may actually thwart beneficial effects of existing standard.  If firms know big players will be prevented from entering market except de novo or thru toehold acquisition they may not engage in limiting prices, increasing quality and output that they may have done if they felt their actions were primary reason big player was staying away.

(2) Majority’s rule is illogical. Congress struck Clayton Act’s pro-comp. balance because of the efficiencies competition brings.  If a merger will bring some of these efficiencies, why prevent mergers from bring the vehicle for these efficiencies.  Increased brand recog. is beneficial -- product differentiation increases and thus decreases the possibility of collusion.  Cost savings also clearly beneficial for consumers.  DOJ merger guidelines clearly consider efficiencies in deciding whether to challenge. Court should follow lead of DOJ.  

This court has never said that a finding that a merger will increase market share and decrease competition is not a rebuttable presumption. Today court has established what amounts to per se rule.  Consideration of efficiencies should always be permitted to overcome a finding of some anticompetitive effects.

Question 1J: Student Answer #2: Opinion: (1) The issue presented is whether the actual potential competition theory states a cause of action.  We hold that it does. The intent of §7 is to arrest anti-competitive effects in their in their incipiency (P&G).  There is no more anti-competitive effect than to permanently eliminate a potential competitor. The underlying question in all merger analyses is will there be anti-competitive impact.  Where a firm about to enter the market does not, the effect is clearly anti-competitive.

Defendants argue correctly that it is not always certain that an entrant into the market will increase competition.  Thus we do not declare that a merger between or existing firm and an actual potential competitr is per se anti-competitive, only that the likelihood is sufficient to permit a cause of action where the facts support it. Furthermore, the dissent notes that because we allow certain mergers between existing competitors, we can allow mergers between potential competitors.  But our ruling does not prevent these mergers, it only allows prevention to be considered.

In Marine Bancorp, we stated 2 conditions necessary for the theory to apply: (1) the acquiring firm has to have available a feasible means for entering the market other than by acquiring the target firm; (2) those means offer a substantial likelihood of ultimately producing deconcentration of that market or other significant pro-competitive effects.

Here, however prevention is appropriate. Substantial investment is required to compete; an entrant would need to have nationwide store facilities to achieve sufficient economies of sale. Thus, elimination of any potential entrant is worrisome, but once a firm has realized that it can be an effective competitor - we should take that to imply that they are ideally suited to enter the market.  Thus, eliminating them from competition can only be justified if other potential competitors exist.  The problem this may create is a race to merge rather than to enter.  Which is why the long term consequence should be weighed carefully. As for the dissent’s argument that the market may already be saturated, that may be relevant at some future time, but when a company has decided to enter the market, it implies that it was not saturated.

In this market, defendants argue that the merger will achieve pro-competitive efficiencies.  But there is a point of diminishing efficiency; even volume discounts cannot exceed a certain level before mfrs. start losing money.  Thus, the alleged efficiencies to be credited do not exist here.  In any case, that a merger will create a more efficient competitor does not generally guarantee that the efficiencies will make it to the consumer. Because Congress would want to protect competition,  we should consider the possibility that these mergers benefit the firms not the consumers.

(2) An otherwise anti-competitive merger may not be justified solely on grounds of increased efficiencies in advertising.  While adverting does offer some efficiencies to the consumer, as noted in P&G, by reducing information costs, the overall effect of advertising is not so beneficial that it outweighs an anti-competitive merger.

Where a market is not competitive, advertising may serve to protect the monopoly or oligopoly status of the players.  Brand recognition, effected and protected by large advertising budgets, creates an additional barrier to entry.  (e.g., Purex had trouble entering bleach market.)

Furthermore, while advertising may provide efficiencies as information gathering, this is of most use to consumers where the information gathered is not biased by the firm.  Where competition is restrained, so are the checks on information provided in advertising (not falsehoods, but claims of superior quality).  Furthermore what use is it for a consumer to know that 1 or 2 brands claim to be the best when there are only one or 2 available.

As Harlan pointed out in P&G, cost savings do not necessarily imply efficiencies on “real” terms, but rather in accounting terms.  Where a merger is anti-competitive, that a firm can redirect it’s spending does not make it competitive.  There’s no evidence that savings will flow to consumers - it may just as likely go to increased salaries.  Only where a market is competitive is there any incentive to pass savings to consumers. Even if there are cost savings, this may weigh in favor of a merger where the effects are unclear or insignificant to competition. But where a merger has anti-competitive effects, advertising efficiencies will not save it. 

Dissent:  (1) The majority decision today fails to recognize the long-term harm to competition that the decision will bring about.  There are pro-competitive reasons to allow mergers, the most obvious being the economies of scale which can be achieved by the merger.  The effects are particularly pro-competitive where a firm with significant resources acquires a smaller firm with a toehold and helps to build it up, rather than extending the market and perhaps drivng out the smaller firm before it ever had the chance to become efficient.  This is particularly true in industries where a small firm might have expertise or knowledge, but needs a large firm’s resources.  While the large firm could enter and might consider it, such entrance wouldn’t be nearly as efficient.

Additionally - there are evidentiary issues to consider.  At what point does a firm become an “actual” potential competitor?  We do not want to discourage firms from investigating the possibility lest they determine that they are ill-prepared to enter the field and are also hesitant to join with another firm.  Thus ultimately resulting in a loss of efficiency and competition.

Lastly, we allow mergers between existing competitors under some circumstances, so why strike down potential competitors?

Even if you allowed the cause of action, the merger should not be prevented here.  As majority notes, economies of scale are needed to be an effective competitor.  Why deny an existing firm the opportunity to achieve these economies rather than face potential of being driven out of the market by larger firms.

(2) Where there is an oligopoly, advertising may serve to encourage competition among the players.  In this way - brand recognition, or rather, the competition therefor- may lead to competition on other grounds, i.e., quality or price.  After all - what does advertising advertise? 

Advertising may not be a barrier in some industries; unlike here, no other name brands in Clorox case.

Perhaps accounting and economic costs are different but advertising is a cost of production;  reducing the firm’s costs leaves open the potential to reduce costs to consumers.

Question 1K: Comments:  I designed this question to reward people who had thought about the question (discussed at several points in the course) of the proper treatment of high tech markets and who had read Microsoft carefully.  The question asked you to formulate a rule for tying cases in high tech markets.  You could have defended several different rules, including:

· High tech markets are no different than any others.

· Rule of Reason should apply to cases involving physical integration.

· Rule of Reason should apply to all high tech cases.

· Rule of Reason should apply to all tying cases.

The kinds of arguments you might have employed on the side affirming included:

· General Trend to Rule of Reason (RoR)

· Encouraging Innovation

· Efficiencies from Tying

· Market Moves Too Quickly for Effective Judicial Review

· Market will prevent any long term consumer harm

· Lack of Competence Assessing High Tech Markets

The kinds of arguments you might have employed on the side affirming included:

· Legislative History/Judicial Restraint

· Stare Decisis

· Protect Consumers/Heed Consumer Complaints

· Potential Economic Harms from Tying

· General Benefits of Per Se Rule

Common Problems included:

(a) Focusing Exclusively on Particular Case v. Developing a Rule:  As noted above, the question asked you to formulate a rule for high tech tying cases; merely resolving the case before you was not sufficient, at least without a significant explanation of why no general rule was possible.  To answer the question well, you should have:


(i) formulated and defended a rule in both the majority and the dissent.  The side that was reversing had to say more than just “These facts meet the per se test.”  It had to explain why the Court should continue to employ that test.


(ii) refrained from reapplying the Jefferson Parish elements.  The case was designed, like Microsoft, to easily meet the Jefferson Parish test.  Since you had to accept the findings of fact, it was not a good use of time to go through that test again.

(iii) used the facts as examples to support your analysis.  You could have noted, e.g.,  possible pro-competitive effects of the tie here to show that ties like it should be subject to the rule of reason.  However, you should not have tried to apply the rule of reason here (you don’t have enough info and the Court would remand for that anyway).

(b) Confusion About Tying & Tied Products:  The claim in this case has to be that consumers who want Dion technology (tying product) are forced to purchase CYBA organizers (tied product), even though many of them would prefer to use Dion with other organizers as they had before.  A number of you incorrectly treated the organizer as the tied product and ended up very confused. Several of you suggested there was no market power in the tying product, but that contradicts the findings of fact.  Some of you suggested that there might not be a substantial amount of commerce in the tied product affected.  However, this is a de minimus test that certainly would be met where the defendant is selling 8% of an important consumer good.

(c) Microsoft as Authority:  

(i) Writing as the Supreme Court, you are not bound by lower court decisions like Microsoft and Visa.  You are also free to overrule or modify prior decisions.  Many of you improperly treated various Court of Appeals cases and especially Microsoft as binding.  

(ii) Because Microsoft isn’t binding, you needed to do more than repeat its basic propositions; you needed to defend their applicability in this context (see 1st model).  Some of you copied out large chunks of the Microsoft opinion with little other analysis or commentary.  If you had edited your selections really well, I might have looked favorably on them.  Without good editing, I have no way of knowing whether you even understand what you were doing.

(iii) Even if it were binding, Microsoft is distinguishable.  You could have noted that it relied on network effects and the effects on third parties who rely on Microsoft software code, neither of which are present in the problem.

 (d) The Case Arose As a Tying Claim Under Clayton Act §3 


(i) This was not a Sherman Act §1 case, so you did not need todiscuss concerted action. Many of you applied BMI, which is probably not applicable in a tying case (given that Jefferson Parish and Kodak are more recent than BMI.  Even if you were to apply BMI, the “new product” defense applies where the restraint in question makes possible a new product. That is not true here; Cyba could manufacture both the integrated organizer and a separate Dion.

(ii) This was not a Sherman Act §2 case, so monopolization analysisoutside the tying contest did not apply directly.  This is not exactly an Aspen or Berkey case because Cyba is not being asked to work together with its competition, but simply to sell its own products separately.

Question 1K: Student Answer #1: Majority: We granted Certiorari today to deal with the issue of when, if ever, the per se rule for tying should be employed in high technology markets? We agree with the D.C. circuit’s opinion of Microsoft that the per se rule analysis is inappropriate for tying of high tech products. Affirmed.
The ongoing process of moving from per se to RoR analysis in AT cases and the importance of efficiencies: As a preliminary issue we note that in recent years this court has ruled several AT cases in which we constantly shifted analysis from traditional per se to RoR. In BMI, this court acknowledged that not every agreement that effects prices is an illegal per se price fixing agreement. Therefore we crafted several categories in which per se analysis will no longer prevail in horizontal restraints on competition. Furthermore, in NCAA this court acknowledged that in horizontal restraints in an industry were rules and regulations are inherent part of the industry, agreements between competitors will not necessarily be per se illegal. Also in NWWS we acknowledge that not every boycott would be per se illegal. (See also Toys R Us- not a decision of this court but certainly a decision that reflects the more sophisticated, modern approach of the AT laws today). This movement from per se illegality to a more full scale RoR analysis is intertwined with this court’s willingness to accept efficiencies as defense for AT cases and the court recognition of the need for more than superficial analysis of markets. 

This court and lower courts have acknowledged that market share and market structures are just the beginning of its analysis but the court must look beyond them to the real power (or lack of it) of the firm in question. Cases like Syufy, Coffee, TRU, Carillion, are just a few that demonstrate that market share might be overstating or understating defendant’s true power in the market. Courts today are not reluctant look beyond conventional numbers into what stands behind the market structure and what kind of efficiencies might stand behind the initial vail. (Carillion was one of the first cases in which evidence of efficiencies got more weight than evidence of market structures that might harm competition). 

We have stressed over and over again that AT cases must make economic sense (Syufy). AT goal is primarily to enhance competition and efficiencies not to suppress it or chill it. (See Spectrum Sports, Oyimpia, Berky Photo - These cases stressed the need even for a monopoly to compete and take advantage of its economies of scale and we are reluctant to stand as an obstacle in the way of competition-promoting activities. 

This court also acknowledges the importance of promoting creation (Kodak). The FTC and DOJ share this view with the court. The merger guidelines specially reject the historic view of fear from big economic entities and stress that mergers will be attacked only if they harm comp and have no efficiencies to outweigh the harm to comp.

The Microsoft Decision:  In light of the above explanation, we find that the Microsoft ruling is not only wise in its specific context but also consistent in light of the general development in AT laws.  The general movement to RoR could be summed up generally as,  “when there is a doubt, go without (per se)”. It appears that when the courts were not sure what are the efficiencies the consumers might gain from the practices they called for RoR analysis. (In extreme situation in Cal Dentists Assoc., this court was even open to accept non-economic efficiencies, which reflects this court’s willingness to analyze under the RoR once it spots potential efficiencies).

Tying arrangements have efficiencies to them (savings in transactions costs, shipping costs, negotiation costs, etc.), therefore even in the historic analysis it was examined under a modified per se analysis. The Microsoft court held that in the fast changing high tech world, per se treatment for tying is unwarranted: “First, because the separate products test is a poor proxy for net efficiency from newly integrated products… the failure of the separate products test to screen out certain cases of productive integration is particularly troubling in software markets”. In the instant case this reasoning is certainly true. While the projector and the organizer were a separate products, we certainly do not know whether bundling them together will create a new one product. The old per se test for two separate products is based on historic consumer demand behavior. This test might not be appropriate for new high tech products.

“Second, because of the pervasively innovative character of platform software markets, tying in such markets may produce efficiencies that courts have not previously encountered and thus the supreme court has not factored into the per se rule as originally conceived.” In the instant case, while we are not dealing with operating system the same general idea is certainly true and equally applicable. We do not know the possible efficiencies possible from bundling high tech products together and we certainly didn’t factor these efficiencies while crafting the original per se rule. As a result, we now hold that the application of the per se rule in AT tying cases is unwarranted and the RoR should always apply to those cases. 

We would note that we share the concerns expressed in the initial questions posed by the Microsoft Court of whether the old AT treatment should be given to high tech market. These questions demonstrate the need to give high tech products special treatment when it comes to AT law.

Dissent:  I find Microsoft both distinguishable from the instant case and unwarranted in general. If it were in my hands I would reject the Microsoft analysis.

Distinguishing Microsoft: The Microsoft opinion was given with regard to an operating system. This product is unique even within the high tech world. This product enjoys network effects (the snowball effect). The more people use it the better and more marketable it becomes.  In products like this, arguably there might be some efficiencies as a result of integration that we don’t know about. However, the instant case deals with a two products that are indeed high tech innovations but are not at all different from any other two products we know. This tying is no different from bundling the pencil and the eraser. Moreover, the Microsoft court itself acknowledged that it was handling a very fact specific case and therefore restricted it’s opinion only to the tying arrangement before them (i.e. software that serves as a platform to third party applications and tied product, a complementary software functionally). If it were up to me even if we should accept this ruling we should not extend it to any other tying arrangements.

Rejecting the Microsoft Decision in General: 
The majority opinion does not accurately describe the current AT laws. Not so long ago this court decided Trial Lawyers Assoc. in which this court stressed the importance of the per se rule and its validity. (The per se rule has not only administrative advantages, saving judicial time and the taxpayers money, but also it reflects the longstanding judgment that a prohibited practice by its nature has substantial potential for negative impact on competition).

Moreover, this court also decided Arizona, in which we clarified that the BMI categories are rather narrow and should not be overexpended. With regard to the high tech market, indeed it is a fast changing market but overall it produces products like every other market. In Arizona, we expressed our opinion that minor changes do not form new products or practice. This court has ample experience with tying cases and is well equipped to deal with these cases within the boundaries of the per se rule even if the products are high tech products. (Holding otherwise will give an incentive to defendant to argue that every product is unique and new and we will be  flooded with tying cases).

Even when it comes to network effects of operating systems in my opinion we do not need to accept the Microsoft decision. A lower court recently decided the Visa case (indeed in a different context, boycott not tying). Visa dealt with a product that had the same network effect as an operating system – the more people use it the better and more marketable it becomes. That case didn’t claim that we need different rules. In the same way, we don’t need different rules for high tech products.

If my opinion would have been heard I would not accept the Microsoft decision at all. Even if I were to accept it I would not have expanded it beyond its narrow fact specific context. And in any event, I find this case to be clearly distinguishable from Microsoft. Applying a traditional per se analysis to this case, there is no doubt the defendant would lose!

Question 1K::  Student Answer #2: Majority:  Business conduct violates Section 3 of the Clayton Act if its effect “may be to substantially lesser competition or tend to create a monopoly in any line of commerce”. In the context of a tying arrangement, the plaintiff must show that the seller has “appreciable economic power” in the tying product market and that the arrangement affects a substantial volume of commerce in the tied market. Additionally, the parties must show that the products being tied are two distinct products. See Kodak.  Historically, once a tying arrangement was proven, the tie was seen as per se illegal and no analysis was made into the economic rationale in the supposed tying behavior. 

Finding actions by players in the technological market to be per se illegal without analysis into economic justification is difficult for a variety of reasons. In the context of tying, by the time that a court receives a case and is ready to go to trial, the market and technology may have changed to such an extent that the court’s analysis of the market at the time of filing the complaint might even be seen as comical.  In the instant case for example, a patent was obtained by Cyba in Dion and Dion II. This provides the company with a legal monopoly on the product in a specified amount of time. From the district court’s analysis, five years are left on the patent. Depending on when a complaint is filed, the time of legal monopoly could vary greatly.

When by patent expires on this product, competitors will quickly step in to make the same product and it also seems relatively likely that other PDA manufacturers are already in the process of creating a similar product. It is possible that if there is sufficient market demand, by the time this decision is published a comparable product will be on the market. 

It was not so long ago that cellular phones leapt into the market. They began as large chunky models with few features. As the product developed the features increased. As soon as the first cell phone manufacturer placed internet capabilities onto their cell phone and patented the product, other manufacturers did the same. Additionally, PDAs have been integrated into cellular phones and it was not long after the first manufacturer provided the option, that several others followed suit. Demand for this feature will determine whether or not other manufacturers will quickly attempt to create a comparable product (it would be helpful to have information regarding to what extent Cyba’s PDA sales increased as a result of the integration of the Dion II into the organizers).

One of the reasons why we have traditionally decided to move a case into the rule of reason realm is lack of expertise or experience in the area. This certainly holds true in the realm of technology. The Supreme Court may never have sufficient experience in this market to rule a per se violation because the market atmosphere changes to quickly that the rules differ from one day to the next.  

We also tend to employ RoR when information relevant to the competitive effects of the challenged conduct is not part of the per se analysis.  This hesitance to find a per se violation should be especially true when in the market for the tied product, there are several players and the player has limited market power. There is evidence in the record that many complaints came from consumers and this prompted the US to take action. Seeing as tying is usually seen as having some pro-competitive effects if other manufacturers are complaining, then information regarding other manufacturers would be helpful.

In analyzing the conduct of Cyba to tie the product together, under the rule of reason, we can not only look at the economic rationale for the decision, we can also look at the technological reasons in the integration. This is especially important in the high technology markets where the technological necessities are not necessarily easily apparent. In this case, the Dion II was developed after problems were experienced by the original Dion. The product was burning out. Cyba created this technology most likely using and/or improving upon technology that they already had. They may well have stopped producing Dion I because it was flawed in its production and/or design.

It is not clear from the facts if the reason why the Dion II was integraed into the Cyba PDA was that Cyba found that that was the best way that they could find to market it effectively. See Cal Comp (IBM allowed to redesign as long as plausible tech. Rationale). The original Dion was obviously not working well. There was no requirement that improvements made by Cyba be the sort of improvements that benefit its competitors. In fact, seeing as their technology is not yet “top of the line” and their limited market share could evidence that limited capital. The effect of the technology and integration could be actually pro-competitive as other PDA manufacturers scramble to keep up.  Given the evidence of a technological justification for the supposed tying, the court should not be constrained with a mandatory per se illegality finding.

Dissent:  The majority’s opinion makes it appear as though there is never any reason for the per se approach to be used in tying cases for high technology markets. One of the reasons why per se analysis was instituted was to implement Congress intent.  If Congress intended for tying arrangements by high technology markets to be treated differently and/or receive special consideration, it could have chosen to make that clear. Congress has made concessions in the past for other industries. 

The majority’s opinion seems to say that since we don’t know enough about “that technology stuff”, we are going to clothe them with a shield of legality that they were not intended to have by Congress.  This is an area/market that has had an extreme effect on the progress of our society. It is in just these sort of circumstances where antitrust laws appropriately step in to protect consumers and their pocket books.

Question 1L: Comments:  I gave you two separate questions.  The best responses addressed them separately, providing a rule to resolve each question and a number of arguments in defense of the rule, and then a number of counter-arguments in the dissent.  The best answers also recognized that you needed to do more than simply rely on existing cases; if you chose to defend NSPE  and/or Arizona v. Maricopa County, you needed to explain why the rules announced in those cases were sensible.  Some thoughts on each question:
Maximum Price Fixing:  There were several possible rules you could have adopted, including retaining the per se rule, moving entirely to the rule of reason, or some intermediate position, such as:

· treating the agreement as a naked restraint and putting the burden on the defendant to show that it is pro-competitive 

· treating the agreement as per se only after a showing that the maximum operated as a minimum

· applying the Northwest Wholesale Stationers factors to choose per se or Rule of Reason


Relevant arguments included general arguments about the importance of stare decisis in interpreting statutes and about the costs and benefits of using the bright line per se rule.  Important arguments specific to this question included:
· The existence and importance of the possible harms of maximum price-fixing, including the possibility that the agreement is simply masking a minimum price-fix and that it doesn’t allow the market to set the price.  The counter is the benefits to consumers from lower prices.  A number of you did not make any arguments specifically addressed to maximum price-fixing at all, a bad choice in a question focused on the topic.  

· The trend away from the per se rule since Arizona (Sharp, NCAA, Northwest Wholesale Strs., Khan, Discon).  Note that BMI & NSPE are not great support for this point because they precede Arizona.  You also might note the court’s skepticism of harm in other circumstances that involve lower prices like predatory pricing and that Arizona was only a 4-3 case in the first instance.  One counter is that the Court has consistently refrained from completely eliminating the per se rule when given the opportunity.

· Costs and benefits of this particular arrangement.  The best answers used the facts of this case as an example of the kinds of costs and benefits that maximum price-fixing generates, recognizing that the result in this case will govern lots of other cases.  Here, nothing in the arrangement suggests any substantial efficiencies in terms of cost savings in producing or distributing hurricane supplies.  A lot of the benefits flow from the interference with the market through artificially low prices.  Ordinary low prices increase output by encouraging more consumers to buy.  However, artificially low prices “undervalue” hurricane supplies, yield lower profits, and thus may create disincentives to produce and transport them into affected areas.  

Public Good (PG) Defense:  There were several possible rules you could have adopted, including continuing to follow NSPE by ignoring PG arguments, using PG arguments to move a case from per se to Rule of Reason (like MIT), or allowing the fact-finder to consider PG arguments during the Rule of Reason.  It was helpful to make clear in your discussion that you understood that this question was only important to the extent that it addressed PG arguments other than those involving competition or efficiencies in the relevant market, which  presumably are relevant under the Rule of Reason already. Useful arguments included:

· Discussions of the administrability of any new rule both in terms of how easy it would be to apply and how many cases it might affect.  Some clever answers tried to define a rule that limited the number of cases in which this kind of argument would be relevant (e.g., where there was a significant civil emergency).

· Discussions of the appropriate role of the courts and legislatures.  Some answers noted that the states or Congress could legislate particular exceptions for hurricane conditions or materials if they wanted.

· Comparisons between the claims made here and the other non-economic concerns the courts have recognized (Noerr, Claiborne Hardware).

Common Problems: 
· Many of you repeated the procedural posture and the two questions at the start of your opinion.  Not an effective use of time.  As the instructions stated, you only needed to do the analysis sections.

· The posture of the case required the Supreme Court simply to decide two legal questions and either affirm the District Court’s decision or remand for further proceedings.  Nothing explicit or implicit in the question required you to define the market, determine market power, or do a Rule of Reason analysis.

· It only makes sense to include lengthy descriptions of a case or to quote its language if you are using the material to make particular arguments about the exam problem.  For example, some of you described the facts of Arizona v. Maricopa County in detail, but in fact only referred to the holding and reasoning in your actual arguments.

Question 1L:  Student Answer #1:  This was easily the best answer, mustering a variety of strong arguments for each side on both issues.  The economic analysis is strong and the student makes some clever use of the cases. 
Majority (1st Issue):  
The per se rule applies whenever “no elaborate study is needed” to discern an agreement’s anti-competitive effects. We first held total max price fixing was such a situation in Maricopa. Thus, stare decisis argues heavily in favor of the plaintiffs. Furthermore, the reasoning in Maricopa was sound, as max price fixing makes goods less responsive to consumer demand, NCAA, hurting efficiency and competition on the merits. We have repeatedly held that such a situation is per se, when, like here, the restraint is “naked” of any efficiency gains or increases in output. Palmer . 



Furthermore, the entire goal of monopoly prevention , post 1975 has been interpreted to be allocative efficiency – max prices disrupt such efficiency by artificially  setting a lower price For a good than consumers believe. As a result, less resources are devoted to producing such goods, and output falls.  Here, there will be less batteries and duct tape made after a hurricane. This ought not to be the rule.

 
Nor is there reason to thank that simply b/c the phraseology used by Ds is “maximum” that no harm to competition ensued. Exchanging info on prices facilitates collusion, may constitute a barrier to new entry, and is inherently suspect, as there is little reason to enter is such a joint venture like this one, other than pooling advertising $. If it precludes “competition on the merits” in a naked manner, it will always be per se illegal. 

Nor are the facts of this code enough to preclude such a finding.  First, there are no efficiencies to be gained from the agreement, unlike BMI, except maybe pooling $ to make stickers. Second, while it may be a max price when there’s a hurricane it may be min. price agreement absent one, and here the agreement is for next season. Collusion is particularly susceptible here as the products are fungible, and price competition is the primary means of competition. Indeed, treating the list price of a certain date as the maximum is probably the easiest way to agree implicitly on a certain price level-and not just as hurricane goods, but also on others, as stores’ have a tendency to be liberal in price shearing agreements. Container Corp.

Generally speaking, the per se rule serves many useful functions:  it adds clarity when counseling, deters unlawful conduct, and is consistent w/ the legislative history of Sherman Act. Furthermore, if Congress had sought an exception to the “max price rule” in Maricopa, it would have said so. Judges interpret law; they don’t change it on a whim. If the Ds don’t like this rule, then the legislative arena is the proper forum.


Furthermore, as states and insurance issues are involved there is further reason to defer to the elected branches (such as insurance regulators of states) instead of imposing a newly created judicial exception. Trinko. But until then, we as judges will continue to defer to Socony and the like, saying that any change/setting if price is per se illegal. Reversed.

Dissent (1st issue): B/c the maj even refuses to examine the pro-competitive justifications, I dissent:
1. Per se vs ROR is a sliding scale. CA Dentists. Here, max price setting has certain virtues, such as enabling customers to buy more, and should be treated as R of Reason. NW Wholesale
2. The Sherman Act is only worried about higher prices, and reduced output; none of which are here, at least to such a great extent that no inquiry is necessary.

3. Judicial inexperience- we’ve only tried 1 max price case. Maricopa. We should examine the doctrine more fully.

4. There is a presumption in favor of the RoR, Sharp, Where the anti-comp effects aren’t immediately obvious. Here, there is no showing of collusion, etc. that worries the maj. 

5. There’s no evidence of bad intent, which, according to the legis. history of Sherman Act, is an important concern, and is most common in other per se cases. 

Majority (2d Issue):  What role should the “public good” play in AT law? Outside competition and allocative efficiency, it should play no role. That isn’t to say it plays no role to Congress, for they could easily amend the Sherman Act; but Stare Decisis demands that an AT court only took to pro-market competition arguments as justifications for particular agreement. Prof Engineers; Trans-Mo. Freight.  

Here, although the states believe that this agreement is in the public good, it isn’t.
Maximize price fixing, especially in times of need, hurts allocative efficiency, one of the primary goals of AT Law. Fewer resources will be devoted to producing the goods, restricting output unnaturally, Thus, the maximum prices will only create long lines, black markets, and other market imperfections (Fights?). (See the Soviet Union).  And if the states truly thought this was a good idea, they could put their $ where their mouths are and subsidize hurricane goods. 


Furthermore, “public good” left unchecked as a standard, as the D’s suggest, is judicially unmanageable and the Sherman Act simply becomes a catch-all for judicial activism based on  particular appetites/aversions. Under the S. Act “the true test of legality is whether the agreement promotes competition.” Chicago Bd of trade. Competition is the talisman. As such, we refuse to carve out an unworkable and rejected exception presented under the rubric of “public good”.
Dissent (2d issue): The legislative history of the S. Act indicates that competition is not the sole “talisman”; preventing conglomeration and protecting consumers also mattered. Relieving consumer burdens under dire straits meets this standard. Thus we can carve-out a judicially workable exception to “competition”: if an agreement eases consumers’ burdens in the marketplace & gives more freedom of choice or decentralizes industry, it constitutes a “public good” under the S. Act.

“Public good” may be sufficient at times to justify small changes in the market. For example, if firms during World War II had refused collectively to deal w/ Nazis, the public would benefit, but the market would not. We wouldn’t let formalism cloud real-world reasoning. Here, specifically, there was no bad intent shown (unlike many cases found illegal) and the harm to competition, if there was one, was only for a limited time, was limited in scope, didn’t raise prices, and was employed during an emergency. This ought to be sufficiently justifiable for a court to examine the real-world effect on consumers. I assume the justices in the maj. never tried to buy a $20 block of ice during Hugo. I Dissent.

Question 1L:  Student Answer #2 (1st Issue Only): Majority: We agree w/the appellate ct that a ct shldn’t treat a horiz. max. p-f agreement as per se illegal absent a showing that the agrmt was simply camouflage for an agreement on min. prices. We therefore affirm the appellate ct’s remand to the T ct for a ROR trial.


History of interp of Sherman Act shows that all K’s restrain trade, + hence only unreasonable restraints on trade will be illegal under the SA. The facts of this case are not unreasonable on their face, as only max. price set to benefit consumers for limited amt of time set at prices set by competition (as in Chic. Bd of Trd) by grp w/questionable mkt pwr- thus this is ideal case for showing why applc. of per se rule to max horiz price-f agreements is inappropriate.


The ct’s recent jurisprudence shows tendency to make exceptions to the hard + fast p-f/per se rule application See BMI + NCAA. (In fact has since dawn of last century- see App. Coals, eg.-in response to Dissent’s claim that have stuck to per se in p-f so consistently it is tantamount to statute-note that no per se rule for p-f in statute + ct has made exception from beginning!) In fact, in NCAA, the if noted that the per se rule is applied when “the practice facially appears to be one that w/d always or almost always tends to restrict competition + decrease output.” (Dissent claims NCAA + BMI only were exceptions b/c there restraints were necessary for the type of biz to exist.  However, this is irrelevant to whether in general horiz max PF is always facially restrictive of comp + decreasing in output.  Dissent’s limitation does not take away from the basic underlying assumption in these opinions re possibility that PF is not all bad.)


Further, in NW Wholesale we noted that  in horiz boycott cases, cases where the per se rule was applied had “not been justified by plausible args that they were intended to enhance overall efficiency + make mrkts more competitive.” The ct has applied this standard for per se judgment in horiz. boycott cases and we see no valid reasons for applying a diff. standard to horiz max pf agreements.


Note that while the dissent argues stare decisis from Socony-Vacuum + Trenton Potteries, those were regular PF’s not max pf . Only precedent for max price fix is Maricopa, which can easily be dist. On the facts from this case, as there no efficiencies gained, whereas here oodles of efficiencies to be gained (protect consumer from price gouging, save from gov’t interference, save resources for FEMA, etc…). [Prof. Note: Not clear these benefits are efficiencies in the economic senses of making production more cost-effective or making prices reflect actual costs.] However, even though Maricopa can be distinguished we choose to overrule it.


As BMI + NCAA indicate, this ct has refused in the past to force per se treatment where other efficiencies are to be gained. The AT laws are meant to protect consumers from unfair restraints on comp., not to endanger them by per se disallowing practices meant to help them (as here to help them identify non-price gouging sellers). We shouldn’t hold the dissent’s preference for administrative convenience to outweigh legit. biz practice to the detriment of the very consumers AT law was intended to protect.


The per se test, if applied indiscriminately may actually lead to striking down practices that are facially harmless (+ perhaps even beneficial, as here- discussed above) + w/d easily survive a rule of reason analysis. Requiring a ct to infer min p-f conspiracy from max price setting often leads, as in this case, to absurd, competition shifting results. As in BMI + NCAA, we may still require the defendant to present proof that no danger to comp exists, where necessary (don’t reach if nec. here). Here, e.g., forcing Seagl to not have max prices will probably cause retailers who otherwise wld’ve lowered prices to keep them the same or raise them.


Again, no reason why a facially neutral max p-f shld not be considered in light of the relevant mkt. Getting rid of max pf per se req. will protect consumers in cases like this.

Dissent: I would reverse. Today the maj. chooses to abandon long hist. of applying per se rule to p-f cases, flying in the face of a judicial method that has until now had “the same force + effect as any other stat commands” (Trial Lawyers) and abandoning useful precedent. The ct has long refused to consider the “reasonableness” of any p-fix (Trenton Potteries, Socony Vacuum) and the Maj’s reliance on App Coals, a depression anomoly the ct has since largely ignored, does little to explain the willingness by the ct to abandon its Socony Vacuum standards. We have long held p-f agreements to be facially harmful to comp. + thus to save time + $ have instituted the extremely useful + time-honored per se rule.


The cases the dissent characterizes as abandoning the per se rules, BMI + NCAA were merely limited exceptions for such industries as needed restrictions for their very survival. This is clearly not such a case. The retail industry for hurricane-safety related products is wide + varied, + has survived long + well without such restrictions (hard to imagine water industry would need this restraint to survive.)


Maricopa, which the ct overturns today, merely followed the ct’s settled assumption that all p-f is illegal under the act. If Cong. had wanted to make exceptions for pf with efficiencies, it could  have; it did no such thing.


The per se rule is no mere rule of ‘admin convenience + efficiency’ – it has been used so enduringly by the ct that it is tantamount to a stat. command. The per se rule also reflects a longstanding judg. of what prohibit practices by their nature substantially harm comp. This is tried + true, not merely for admin convenience. As we noted in Maricopa, per se is appropriate “when experience with a partic. kind of restr. enables the ct to predict w/confidence that the ROR will condem it.” Price fixing has been + shd continue to be, such a practice.

Question 1L:  Student Answer #3 (Second Issue Only):  Majority: The role of the court is to interpret the law, and apply the law to the situation before it through use of precedent and judicial canons, but also taking into account context.  See Llewellyn. Critical to the role of the judiciary is that the outcome of cases and controversies give those who come for relief some guidance, counseling or otherwise aid them in understanding how to function within society. The imposition of unmanageable standards or amorphous edicts, which seem prescient but later prove to be so ambiguous as to be essentially useless, is the bane of attorneys, judges, and in our case, market actors everywhere. (“..the cryptic ALCOA opinion is a wishing well, into which, it sometimes seems, one may peer and find anything he wishes”-J. Kaufman, Berkey)


Judicially imposing any legal significance upon “public good” would be one such unmanageable standard. What does it mean? Who decides what it means? Who is the “public”? What “good” are we pursuing for this “public”?


Congress did give us an indication of what they considered a “public good” when crafting the Antitrust laws; they decided that the public good was preserving the market economy, securing freedom of competition, and allowing the goals of Smith’s theory’s of capitalism, and the struggle toward Pareto efficiency to be pre-eminent. The theory of the market states that if functioning naturally, the market will create efficiencies that reward efficient actors. Any intervention should be to promote the function of the market where external forces may impede its natural price-setting function. Such arrangements as price fixing, boycotts, cartels, and monopolies impede the natural markets flows, and Congress decided via the antitrust laws to apply governmental intervention only when necessary to cure other intervening external forces. By introducing a different basis for the injection of the government, the court would be going against congressional intent.


This Court ruled that such public good considerations are not viable concerns in terms of antitrust litigation in Professional Engineers. In  Professional Engineers, the court rejected the argument that not competing on price had societal benefit in that it encouraged safer planning of construction. This argument was roundly rejected because, distilled to its core, it reflects a distrust in the market; we extol the virtues of the market in allowing consumers to make choices about what they consider the best blend of value and quality. As we said before, Congress has chosed to use Antitrust laws to safeguard the market, not human life, safety, or “public good.”


As GALF filed Amici briefs in support of the SEAGL agreement, we remind them that under concepts of Federalism, they are free to enact whatever legislation within their power to safeguard the public good. Our jurisprudence clearly allocates laws regulating the “health, safety, and welfare” as police powers to the states. Thus, “public good” protection may be enacted by states at their discretion.


It bears mention that Congress has created manifold laws and regulatory agencies, spawning countless regulations in the name of the public good, from NTSB to FDA. Antitrust laws have their own policy attached to them: preservation of natural market competition. There is no reason to believe that Congress would be against instituting another protective law if there is suitable grounds; the best recourse may be to petition the legislature. To impose a “public good” standard upon antitrust defies its intent and purpose.


Dissent: Any action which upsets the regular function of the market may simply be integrated into the market, and those market forces will eventually strive back to an efficient balance of price. However, in situations where external forces so greatly skew the ability of actors to function in the market, there may be legitimate reason to reach into the market and readjust it. Price gouging during a natural disaster is one of those such incidents. A hurricane has great effects: it destroys homes, buildings, paralyzes utilities and severely curtails transportation. All of those effects minimize market activity, increase information costs, and generally hamper the market’s normal functioning.


In fact, gouging in many ways emulates the great evil of antitrust:  Monopoly. By limiting supply (likely b/c of transportation costs or infrastructure damage) supply is reduced. Likewise, the imposition of higher costs directly mimics monopoly prices and garners for gougers the economic rent typically collected by monopolists. Although admittedly temporary, the effect may be severe, as seen in Hurricane Andrew.  In consideration of the propensity for gouging to emulate monopoly pricing, the reasoning of Professional Engineers does not apply here. 


In situations such as a hurricane, a temporary consideration of “public good” is advisable as a justification for action taken to stabilitize the market in the face of gouging, to guarantee that utility inherent in goods and services is maximized. I dissent.
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