2016 GWA#3:  Sub-Assignment 3C:  

Comments on Individual Submissions

Currently Includes Argument #5
(First Argument is Strongest; Rest in No Particular Order)

Guide to Interpreting Feedback

· Three letter code = 1st three initials (alphabetically) of team’s pseudonyms. Thus, Apple/Kevino/Lala/Moonpie = AKL

· Alternative chosen indicated after team initials as (Lim) = Statute of Limitations or (Sal) = Modified Salvage
· I used blue ink for passages in the arguments that I thought were more appropriate for Q1 than for Q2/this assignment.  As you will see below, there’s a lot of blue in some submissions. 

· I used red ink for statements I thought were inaccurate, which usually were characterizations of cases.

· For a guide to my standard comments (solid, pretty good, uneven, etc.), see page IM27 in Info Memo #1.

General Comments

· Comparison’s of ACS and alternatives should make reference to both possible sets of rules.  A weakness of the ACs doesn’t support alternative unless alternative handles same concern better.

· The strengths and weaknesses of alternatives need not be tied to exactly one of the legal factors/tests.  For example:

· Alternative might have strengths or weakness compared to ACs as a group (like certainty arguments below)
· Alternative might be better than ACs because it addresses an important consideration that none of the ACs factors touch on.
· One AC factor might not work for the scenario, bu8t the rest of thefactors still could be a better set of tools than the alternative.  

SUBMISSION DGN (Lim)-5:  Labor/Industry: 
The second reason a SOL approach is better than the ACs is because it promotes the labor and industry of treasure hunting. Many of the ACs make it a point to protect the labor and industry of both the finder and the OO. The SOL approach better protects the labor and industry of treasure hunting.  Many items have been lost at sea and never recovered by their OO. For example, the Titanic and its contents were lost at sea for many years, with no chance of recovery. The Titanic was only found when someone invested private labor in the goal of finding it. The ACs are interested in protecting certain industries when it concerns living creatures, and common property. It is for that reason that the ACs would not be effective at protecting shipwrecked treasure. Finding lost shipwrecks has created an entirely new form of labor and industry and that was not accounted for in the AC approach. 
Spain and many other nations have lost an extensive amount of wealth and history at the bottom of the ocean. Spain has even created a guide called “Lost Spanish Treasure” which featured information about wrecked ships returning from many different nations. This guide obviously shows that a considerable amount of ships have been wrecked and their contents lost by Spain. If there is no incentive for people to engage in treasure hunting, this lost history would forever remain at the bottom of the ocean. Since the Elisabeta remained unfound for 388 years before the guide was written, and for 26 years after it was published, we can assume it was never going to be found by Spain. However, the property on the shipwreck was clearly marked with the coat of arms, and under the ACs, most clearly marked property would return to the OO (Albers, Manning). So even after such an extended amount of time, as soon as any shipwreck was found it would be returned to the OO. This would discourage people from seeking lost treasures, and investing in recovering lost history. When the Elisabeta was finally found, it was found only because there exists an incentive to find lost treasure, which would not be the case under the ACs. 
The person who did find it, Captain Windsor, had to invest a considerable amount of money, time, and labor in order to do so. He had to design and build complicated sonar equipment with shape recognition software. He also had to invest a considerable amount of labor in the act of finding and recovering the ship and treasure from the sea. Furthermore, in this case there is no salvage, like in the whaling cases, so he did all this knowing there would be no incentive or reward for a finder (Ghen).  The SOL approach takes into account the special nature of lost shipwrecks. By providing a timeframe in which lost treasure becomes fair game, they promote an entire industry aimed at recovering lost treasure. Lost treasure would forever remain unfound, as it did in this case, because the time and money it would take to find it would not be worthwhile for anyone else. As a society we want to recover as much lost history as we can, and the best way to do this is to provide a time limit on how long you can claim something at the bottom of the ocean. The SOL approach creates a simple answer, which at the same time promotes a valuable form of industry. 
COMMENTS: DGN-5: 

· Overall Comment:  Quite Solid Overall (Strong arguments, but lot of accuracy issues)
· Sense of Task:  Mostly Solid.  Good sense of addressing ACs collectively and not just a single factor, although could be clearer that ACs do not guarantee that OO wins. Good sense of explaining how concerns here are both strength of SOL and weaknesses of ACs. More detail on hypo than you need in blue passages to make your points you need for Q2. 
· Substantive Argument(s): Generally Strong. 
1. Good seeing that ACs probably over-reward OO’s labor and don’t leave much room for F’s; this point is actually stronger than you suggest.
2. Good noting that finding here really is a separate industry worth rewarding.
3. Good noting historic importance of property and showing that SoL provides necessary incentives for hunters.
· Accuracy/Clarity: Lot of Q’able statements.  Be more careful. 
· None of the ACs explicit rewards/protects F’s labor (although this actually strengthens your argument). 

· “when it comes to living creatures and common property.”: Albers, Kesler & whaling cases extend protection of industry to carcasses. Not sure what “common property” means here.
· Doesn’t follow from past history that no new Spanish govt would ever retrieve the treasure.

· Unclear if well-marked property would go to OOs here b/c of factors like time and abandonment.

· You really have no idea what Windsor thought rules would be and claim he did it expecting no reward in inconsistent with earlier point that he wouldn’t have done it unless he expected reward. 

· Obviously treasure here did not remain forever unfound. This is just sloppy.
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SUBMISSION BHS (Lim)-5:   Applying SoL would be better suited to resolve the issues at hand. In sunken treasure cases, where a lot of ambiguity exists, establishing a time limit creates a clear rule that allows for an efficient legal system. SoL is a straightforward rule that can be easily understood. It will result in fewer quarrels and more peaceful settlements between the parties involved. 

Applying SoL will result in more repossessed sunken treasure than applying animals cases because of SoL’s simple and straight-forward nature. The OO has fifty years—a reasonable amount of time—to recapture its treasure. Once the SoL concludes, the treasure goes to the first person who recovers it. Because treasure is presumably valuable, capping a country’s property rights would incentivize a lot of people to invest their time and money into uncovering unowned sunken treasure. More people searching for treasure will likely lead to more treasure being recovered.
However, if we apply escaping animals cases, more sunken treasure cases would go to trial. In trial, countries will be more likely to prevail because they can presumably spend more on litigations than private treasure hunters can. Ultimately, less treasure would be uncovered because less people would want to invest their time and money into finding treasure that they may not be able to profit from. 
COMMENTS: BHS-5
· Overall Comment: Solid
· Sense of Task:  Solid. Good focus on treasure cases as a group; good looking at ACs as collective set of rules (not at just one factor). Mostly good at providing both sides of comparison.  You may be addressing two separate advantages of SoL here (clarity, incentives to recover).
· Substantive Argument(s): Pretty Good.
1. Clear Rule:  Reasonable to say this about SoL; might defend more why ACs are not clear. 
2. Lead to more treasure brought up

· More incentives & more Fs under SoL: solid ideas
· Litigation favors the wealthy: OK idea, although depends on hoe easy rules are to apply.  Might well be true here b/c AC factors collectively lead lots of room for argument.  Might also note that AC factors tend to be protective of OO’s initial investment and hard on knowing Fs, which would substantively lead to OOs winning morethan you want even without advantages of wealth., 
3. “reasonable amount of time:” To the extent your point is that SoL is fair even to OOs, need to defend much more. In hypo, SoL would’ve run centuries ago before Spain had technology to find, let alone recover.
· Accuracy:

1. allows for an efficient legal system: wording sloppy here. Leads to more efficient resolution of these disputes; doesn’t fix entire legal system. 
2. more peaceful settlements: Unclear.  Finders guaranteed rights after SoL runs have no reason to negotiate with OOs at all. Might be more true in the period just before SoL runs when OOs might pay to have Fs work for them before OOs lose roights entirely.
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SUBMISSION AKS (Lim)-5: Industry: The ACs use of protecting the industry as a basis for property rights in an escaped animal should not be applied to the recovery of sunken treasure.  In Albers, the court disfavors rules that have “no application to the fox industry” and favors rules protecting the industry.  Albers.  In the whaling cases the court ruled in a manner which favored the industry, explicitly in Ghen, where the “industry must necessarily cease.” Ghen.  The industry in regard to sunken treasure would be the taking of treasure, lawfully or unlawfully, and transporting it across the seas.  This is no longer a relevant industry.  However, there is an argument that we do not need to think in the traditional sense of treasure and that the industry of shipping items across the seas still applies.  Even so, allowing people to take sunken “treasure” from these boats will not discourage people from being in the industry.  Items sinking from being shipped across the sea is presumably rare and members of the industry will most likely continue to work in the industry even if a F can claim their treasure on the rare occasion it sinks.  The industry in regard to sunken treasure is not dependent on allowing the OO to retain ownership.  Protecting the industry is not preferable to the statute of limitations.
COMMENTS: AKS-5: 

· Overall Comment: Pretty Uneven. 
· Sense of Task:  Pretty Uneven.  Good considering treasure cases generally and especially modern shipping industry.  However, thrust of this is that one ACs factor is bad. You neither discuss how the factor fits into the operation of the ACs more broadly nor do the other side of the comparison (explaining why SoL is better). Also b/c point that ACs tend to protect OO’s industry is uncontroversial, you don’t need to provide specific detailed support fromcases.
· Substantive Arguments: 
1. Good idea that we don’t need to protect centuries old shipping/colonization.

2. Need more defense of application of thrust of argument to modern shipping.  Ocean is a dangerous place and ships still sink, especially in storms. At the very least, allowing finders to simp[ly take valuable items from wrecks would drive up insurance costs for shipping and mioght make some shipping unprofitable.  Stronger point is that 50 years is a long time for modern shippers to recover their goods, so under SoL, F’s rights unlikely to harm industry.

· Accuracy:

1. the court disfavors rules that have “no application to the fox industry”:  Misgets the point of this, which is not that those rules necessarily harm the industry, but rather they incorporate assumption (like animasl has no value) that are not correct in the context of the industry.

2. In the whaling cases the court ruled in a manner which favored the industry, explicitly in Ghen, where the “industry must necessarily cease.” Need to be careful here. Court says this as part of custom analysis, which you were not asked to consider in this problem. 
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SUBMISSION ABS (Lim)-5: Economic Efficiency: Using animal cases to govern the rules around the recovery of sunken treasure is a poor solution. 
(1) The factors involved in the sinking and the recovery of these treasures are simply too diverse and too varied for simply analogies work. Instead a bright line statute of limitations rule - guaranteeing the property rights of the original owner for a period of 50 years after the sinking before allowing to it be claimed by a finder - should be used. 
(2) A bright line rule will facilitate the effective use of resources 
(3) while still allowing the original owner time to fairly recover their loss.
(2A) Due to the nature of sunken treasure, the loose wording of the escape cases would disproportionately favor the original owner, which in the case of sunken treasure ships, would primarily be modern day governments. Due to the nature in which European mercantilist governments operated the vast majority of sunken treasure ships worth hunting would likely have been property of a European government transporting gold [more typically silver] back to the old world. This gold/treasure would likely have either been minted into coins or stored in chests which contain the markings of its respective nations. Because rulings like Albers put a disproportionate responsibility on knowledgeable finders, it is unlikely that anyone who finds these treasures would fail to meet this test. Thus, it would not be worth it for a finder to spend the money necessary to hunt these sunken ships if the court would hand over the rewards to the original owner. 
(2B) This would not only destroy the treasure hunting industry, but would also result in more treasure remaining on the bottom of the ocean where it economically advantages nobody.  
           (3A) In contrast, a new statute of limitations rule would allow current original owners fifty years to assert their claims over any sunken treasure they can find. Because in most cases, of sunken treasure, extensive import/export logs exist so individual governments could decide if it is economically advantageous to hunt for these ships. After these 50 years these original owners can continue their search but it is now open to competing claims. This rule, because it encourages competition, encourages the recovery of sunken treasure. 
(2C) Because recovered treasure is always more economically beneficial than sunken treasure, and the statute of limitation rules facilitates increased recovery, the statute of limitation rule should be preferred.     
COMMENTS: ABS-5: 

· Overall Comment: Pretty Solid.
· Sense of Task:  Quite Solid.  Good focus on Q2 issues and sunken treasure cases generally.  Good recognizing likely difference between modern cases and old colonial cases, though should address both in both parts of your argument. Good comparing SoL to ACs collectively and not just talking about one factor (although I think you overstate significance of FK). Good noting both strength of SoL and weakness of ACs.
· Substantive Arguments: 
· (1) bright lines & flexible standards:  Unconvincing.  Two concerns:

1. “The factors involved in the sinking and the recovery of these treasures are simply too diverse and too varied for simply analogies work.”  Sentence says too many relevant considerations in sunken treasure cases for ACs’ analogy to work, but then says a really bright line rule is better.  Facially inconsistent, because if a “simple analogy” can’t address all necessary factors, surely the SoL is even less good.  If you mean there are too many factors in the ACs, need to say so much more clearly and then defend the point.
2. Thrust of argument in (2A) also is inconsistent with favoring SoL as a bright line rule.  Heart of your argument is that ACs predictably will decide for the OO, meaning ACs are too certain, not that they are too vague/uncertain.  Really what you seem to be arguing is that ACS create the wrong bright line rule.
· (2) Effective Use of Resources: Pretty Solid.
1. (2A) To the extent ACs predictably reward OOs, you are correct that this will discourage Fs from attempting to recover treasure.  I think ACs much less certain than you suggest b/c factors like Time and Abandonment cut in F’s favor and may outweigh FK.   Moreover, might explicitly discuss whether same analysis would apply to madern sunken treasure you discuss in (3)

2. (2B)/(2C) Reasonable ideas about economic significance but could defend more both importance of treasure finding and economic advantages of treasure on surface.  Should address related ideas together.
· (3) Fair to OO:  Pretty Good Overall. Argument in (3A) reasonable for modern treasure cases, although might make tie to general theme of economic efficiency a little clearer.  No reason to assume that modern OOs would be govt’s and not private businesses, although probably little change in analysis. Biggest concern is that 50 year SoL cuts off any OO for shipwrecks before 1966, regardless of whether they had any reasonable way to find or recover.  Need explicitly to defend that this is a good result; doesn’t look especially fair to these OOs. 
SUBMISSION EHT (Lim)-5:   The statute of limitations rule provides more certainty than the escaping animals precedent as a basis for deciding sunken treasure cases. Instead of weighing multiple factors on a case by case basis, courts can simply apply the rule that the original owner retains possession if the ship sunk less than fifty years ago and the finder keeps it if the ship sunk more than fifty years ago.  This creates less work for courts and also allows both original owners and potential finders to make optimal decisions about looking for lost treasure. Treasure hunters can decide how much to invest based on how much they think they will get under the rule, and certainty about this rule would help them make accurate estimates and thus efficient decisions. Increased certainty also helps those who may lose ships in the future because they will know they need to take a higher level of precaution not to lose them or, failing that, need to ensure that they are found within 50 years. Here, this rule could have encouraged the Spanish government to search more thoroughly or not to waste any resources on a partial search. Either choice would have been more efficient. Certainty was considered an important criteria for choosing a rule in Swift, and the certainty analysis here favors the statute of limitations.
COMMENTS: EHT-5: 

· Overall Comment: Pretty Good. 
· Sense of Task:  Solid.  Good focus on sunken treasure cases generally and recognizing existence of modern cases. Good comparing SoL to ACs collectively and not just talking about one factor Good noting both strength of SoL and weakness of ACs.  In Q2, don’t need to provide specific defense from ACs for non-controversial policy like Certainty (as you do in blue passage).
· Substantive Arguments: Pretty Good Overall.
1. Certainty & Court System: Reasonable argument.  Could strengthen by briefly defending that factors will in fact make cases hard to resolve and not simply fall into easily predictable patterns.  
2. Certainty & decision-making by parties:  
· Idea that bright line rules make planning easier is solid idea.  Again, could strengthen by indicating more specifically how ACs make planning hard.  
· Need to acknowledge that usefulness as planning device for OOs depends on when shipwreck occurred.  Both phrases in red suggest that OOs can use SoL to plan, but untrue if SoL applies retroactively to shipwrecks before 1966.  Might defend more that this certainty is a good idea when it cuts off OOs who had no way to locate (let alone recover) their treasure within 50 years of losing it.
[image: image4.png]



SUBMISSION BOP (Lim)-5:   Labor: Establishing an alternative method where the OO loses all property rights over sunken treasure in international waters after 50 years will help resolve disputes because the finders of the treasure would be justly compensated for their labor. A good majority of these lost sunken treasures from the past meet the fifty-year requirement under a Statute of Limitations alternative. Treasure hunters, aware of the ship’s cargo and general location, would have to spend a significant amount of resources to ultimately locate their prize. 
If we chose to adopt the animal cases’ method for resolving disputes, where practices such as (1) factoring in the investment made by the OO, (2) abiding by industry customs, or (3) requiring salvage principles to determine property rights-we essentially undermine the efforts of the hunters in finding and securing the lost treasure.
(1A) If we apply the practice of rewarding the OO for their investment, found in the animal cases, to the recovery of sunken treasure, the investment made by Spain does not match the labor and investment put forth by the finders in locating the lost treasure. The Spanish government’s ownership claim under the guide “Lost Spanish Treasure” does little to augment the argument for the OO to keep property rights over the Elisabeta’s treasure. 
(3A) The Statute of Limitations approach is also preferable to the Salvage practice mentioned in Bartlett and Taber because under Salvage the F is only compensated with a finder’s fee, which in the case of sunken treasures would be unjust due to the amount of labor and preparation required to possess it. 
(3B/2A) In Taber, we also see the problems that arise from the salvage doctrine when there’s a lucrative item in dispute. The Zone ship does not abide to the custom and decides to take the full profit of the whale. This is an issue that would be magnified with the potential riches found in sunken treasures from the past. It would encourage F’s to ignore the custom in exchange for monetary gain. 
COMMENTS: BOP-5: 

· Overall Comment: Uneven.  Problematic in several ways.  No defense at all of how SoL rewards labor of F.  No defense at all of why OOs generally should lose rights after 50 years.  No explanation of relevance of Spain doing less labor than the finder in the particular case.  Further, neither custom or salvage is part of set of tools you are supposed to use in Q1 under escaped animals cases. 
· Substantive Arguments/Accuracy: 
1. Protecting OO Investment:  Need much clearer explanation about why simply considering this is bad.  Not helpful to say simply that Spain had insufficient labor (a Q1 argument), because other OOs might do more.  Need to recognize that ACs have countervailing factors that push for F like time & abandonment. 
2. Industry Customs: You will address custom separately from 1st Poss or Escape in Q! and you should not treat it as part of the relevant set of tools in Q2.  Description of Taber is incorrect because the court said there were no applicable customs for Zone to abide by.  And argument that high level of profits makes people behave badly doersn’t seem to help either side.  Would also encourage F to try to take treasure before SoL had run.
3. Salvage is not a custom, but part of Maritime Law.  It is not part of the animals cases analysis because none of the whaling cases applies the rule to whales. You should discuss it on the exam only as an alternative in a Q@ addressing escape.  Whether the finder’s fee would provide sufficvient incentive surely would depend on the amount of the fee. 
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SUBMISSION JMP (Sal)-5: (1) Furthermore, the treasure, unlike animals, will stay at the bottom of the ocean until they are salvaged.
(2) The technology to salvage the Elisabeth (Radar, Sonar, Scuba divers, etc) was not available until the 21st century. 
(3) There is no return to natural liberty 
(4) or the chance that someone will come across it unless they are looking for it. In this case, in order to find the Elisabeth, one must go actively searching for it. 
(5) The only reason the captain invested so much labor and money to find the Elisabeth was because he knew about the treasures the Elisabeth contained because the Spanish government publicized the contents of the ship, and they also explicitly claimed it. In this case, the captain went looking for a specific vessel that sunk in a specific area, which he knew was already claimed by the Spanish government. 
(6) This would be similar to someone seeing an ad for a lost animal, searching for that animal and then trying to claim it as one’s own when they found it. 

COMMENTS: JMP-5: 

· Overall Comment: Seems Non-Responsive.  Although I’m having trouble understanding what your points are here, you are supposed to be telling me why the Modified Salvage alternative is preferable to the ACs for sunken treasure cases generally. The only thing that comes across clearly is that you think Windsor is a bad guy, but that tells me nothing about what you think the rules ought to be. 
· Specific Points Made:  
1. Point is unclear in two ways.  

· Might explain how animals are different (Sea Lion at NL stays there until a human claims him; why is this different?)

· Unclear if youy using “salvaged” to simply mean “recovered” (which would be true but self-evident) or recovered under your salvage alternative (which seems untrue).

2. True, but relevance unclear.
3. Needs both explanation and indication of relevance.  Could say NL for treasure is being on bottom of ocean.  Can use ACs factors even without NL.

4. Seems untrue.  People go diving and undersea exploring all the time.

5. Need to explain relevance of details of this hypo; looks like Q1 analysis.  Also, by 2007, info on ship might be on Internet on sites that don’t reference Spain’s continuing claim.

6. Analogy is plausible but not only way to view problem.  Because of very long time frame, F could believe treasure was abandoned or that OO’s rights had lapsed.  Might also recoghnize that if we don’t give Fs some incentive to recover, treasure might remain on ocean floor for decades more.
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