2016 GWA#3:  Sub-Assignment 3B:  

Comments on Individual Submissions

Currently Includes Argument #2
(First Argument is Strongest; Rest in No Particular Order)

Guide to Interpreting Feedback

· Three letter code = 1st three initials (alphabetically) of team’s pseudonyms. Thus, Apple/Kevino/Lala/Moonpie = AKL

· I used blue ink for passages in the arguments that I thought were more appropriate for Q1 than for Q2/this assignment.  As you will see below, there’s a lot of blue in some submissions. 

· I used red ink for statements I thought were inaccurate, which usually were characterizations of cases.

· For a guide to my standard comments (solid, pretty good, uneven, etc.), see page IM27 in Info Memo #1.

General Comments

Note re factors at expense of others as in GMS marking argument: fine for this assignment, but should be clear that if you say use some AC factors and not others, you really are creating an alternative.

Submission: GMS-2:
Marking/ Finder’s Knowledge: Markings are used in animal cases in order to help determine whether the finder of the animal had knowledge of a prior owner. This reasoning can also be applied to sunken treasure in various ways. One distinction to make between animal cases and lost treasure, is that unlike animals, valuable objects like gold and silver coins, and statutes of Aztec Gods do not occur naturally in the wild or at the bottom of the ocean. This should always be a strong indicator that there was a prior owner. However, what matters most is being able to determine who the original owner of the treasure was. One way of doing this would be to determine if the treasure had clear indicators and markings, or if the finder had prior knowledge.

In most cases, the located treasure will have clear indicators that it had a prior owner; such as the arms of the Spanish government in this case. Upon seeing the coat of arms it would be easy to determine who owned the treasure before it sunk. However, in order to determine prior ownership, it is important for the markings to be recognizable. If they are distinctive, the prior owner may have a stronger claim. As seen in Albers, the court found that the tattoos on the fox was sufficient enough to give the finder knowledge of a prior owner. 

 
It is very uncommon for people to stumble across sunken treasure unless they are deliberately looking for it. This means that they had prior knowledge about the sunken treasure and were hoping to claim it for themselves. Considering the fact that Windsor was in the business of trying to locate sunken ships and accordingly treasure, it would not be wrong to assume that a “legendary” lost ship that was known by treasure hunters all over the world, would be known to him as well. Therefore, Windsor would have industry knowledge of the sunken treasure and who it originally belonged to. In this case society might not want to reward those who knowingly go after other people’s property to claim it as their own. 

In most cases markings and finder’s knowledge would lead to the original owner receiving property rights of the treasure. Considering that it might be hard to determine who spent more labor and investment– the original owner in obtaining the treasure, or the finder in locating it- rewarding those who have clear markings on the treasure would create a lot of certainty.  In Pierson, the court chose a course of action that created the most certainty by giving the fox to the person who killed it rather than the person who initially started pursuing it. By doing so it created certainty as the court did not have to distinguish between how much “pursuit” was required to obtain possession, it simply awarded possession to the one who killed the animal. In this case rewarding the original owner, who properly marked his treasure would create certainty and would save the resources the court would otherwise have to use to evaluate other factors such as time, distance and pursuit. 
COMMENTS: GMS-2
· Overall Comment: Quite solid overall.
· Sense of Task:  Mostly good sense of discussing whether this factor should be used for sunken treasure disputes generally.  References to hypo mostly seem to treat it as an example of a larger problem.  Exception: Detailed blue passage in 3d para. unnecessary to make the point about Fs having knowledge. Might provide more info on what you want to do when treasure doesn’t clearly show an owner.  Might recognize that sometimes people diving simply come across sunken ships/boats.
· Substantive Arguments: Quite Solid
· Good acknowledging that F knows there was OO in virtually every case, so important Q whether mark or treasure itself points to specific OO

· Solid idea that people may see knowing F as stealing.

· Good idea that using strong FK is more certain than other AC factors like labor and abandonment. Note that you don’t need to provide detailed case support in Q2 for importance of certainty; it is a policy argument we’ve mentioned a lot. 

· Might recognize the problem with a strong FK rule is that you leave Fs with little reason to expend labor and treasure may stay sunk.
· Accuracy:  
· Albers points out lots of facts beside mark that supported FK.
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Submission: NSW-2: Marking is a valuable factor that can be applied to the recovery of sunken treasure because it can indicate the existence of an original owner. In the animal cases, the courts look upon markings favorably as they are a visible way of establishing an ownership claim. It is important to note that markings are a stronger argument for the original owner, if it is clear that they are man-made and not naturally occurring. If the mark is naturally occurring, perhaps in the form of a particular hairstyle, it becomes harder to determine if the marking was in fact made by the owner or just as a result of the wind blowing a certain way. When it is obvious that the original owner has indicatively marked the object in question, such as in the form of a tattoo, courts will look upon this favorably as it shows the intent to sustain control over the object. Thus, marking is an important factor due to it displaying that the original owner had the intention of upholding possessory rights.

Finder’s knowledge relies on the finder being able to ascertain if what has been found has actually been in the possession of the original owner. The courts have stated that when the finder has good reason to believe that the original owner has claim to the object, it would not be appropriate to grant the finder rights. Sunken treasure ships have been located all around the world, centuries after reaching their watery graves. It can be said that some of these ships have sunk far from their ports of origins and have gone to the ocean floor with nothing around it. When these treasures are located, it is apparent that the ship is not in its natural habitat. The finder would know that the ship had an original owner due to its being found far out of its natural habitat. This would indicate that the original owner sailed the ship and loaded it with treasure before it met its demise. Finder’s knowledge would be a central factor in the recovery of sunken treasure as it can be used to prove the presence of the original owner.

COMMENTS: NSW-2 

· Overall Comment: Uneven
· Sense of Task:  Pretty Uneven.  Helpful that you are talking about sunken treasure generally and not just in hypo, but most of your time is spent explaining what mark & FK demonstrate and very little time on why this demonstration is helpful to resolve treasure disputes. Passage in blue describing in detail a distinction that appears in ACs seems unhelpful here because you give no indication a similar distinction might arise w treasure. 
· Substantive Arguments:  Not especially persuasive.
· Treating mark as evidence of OO intent is unsupported by cases and is unhelpful approach because can be countered by evidence that OO has done anything to reclaim for a long time.

· Focus on natural habitat of ships seems unhelpful.  (1) not clear what it means: ships designed to leave home ports and travel open ocean. (2) You know every ship has an OO because it is man-made, not naturally occurring, so layering on idea of habitat doesn’t add much. 

· Correct that all sunken treasure clearly has an OO, but need to explain significance:

· If you mean that F should always lose, say so explicitly & defend that is a good result.
· Otherwise, might acknowledge that there will be cases where F has no idea who/where the OO is & explain what you want to happen then.
· Accuracy:  
· Intent to “sustain control” is an idea associated with 1st poss., not escape.  Markng I mportant not as indication of intent but because (i) helps OO i.d. the animal; and (ii) shows F that there is a prior claim. 
· Similarly, FK not foused on whether OO “actually [had] possession” but simply on existence of OO.
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(3) Submission: GLS-2: Rewarding & Protecting Investment, Labor & Industry: To the end of establishing sound policy, rewarding and protecting investment, labor and industry is a matter that influenced the animal cases to varying degrees. Particularly, in cases like Albers and the whaling cases, the courts have an implicit interest in protecting the labor and custom of industry. This factor is quite useful in resolving contention over possession of sunken treasure. Looking at the hypothetical as an example, both parties clearly invested labor in the recovery and appropriation of the treasure of the sunken Elisabeta. The Spanish government initially accrued the treasure and invested resources to transport it back to Spain. They recorded the contents of the Elisabeta and marked the treasure chests, which speaks to its initial labor and possession. In addition, Spain published the guide in 1989 and declared their intent to retrieve the treasure. On the other hand, Captain Windsor invested a great deal of time, finances and labor as well. Windsor designed and constructed sonar equipment with shape recognition software and funded and expedition to locate and recover the Elisabeta’s sunken treasure. Furthermore, Captain Windsor represents the general interests of the treasure hunting industry.  

(1) The labor and investment of both parties are clear and concrete facts that can be substantively weighed in court. As a result, labor could be useful in convincing a court which party has stronger rights to appropriate sunken treasure, because it provides clear evidence for a court to evaluate. 
(2) It is reasonable to assume that a court, like those in the animal cases, would be concerned with establishing good precedent and policy by rewarding and protecting investment, labor, and the industry at large. And the treasure hunting industry could be argued to have just as much value as the industries in the animal cases. Even within the whaling industry, as illustrated in the whaling cases, importance on rewarding labor is exemplified overall through the concept of salvage fees. Salvage fees reward the finder for investing labor to return whales to the OO, encouraging labor input from everyone within the industry. This concept demonstrates how protecting the industry works in concert with protecting individual labor. 
(3) Alongside other relevant factors, the parties can argue whose labor was more substantial. For example, Captain Windsor invested a great deal of time and labor, developing his own equipment and physically conducting an expedition. Spain, on the other hand, discarded its intention to conduct retrieval operations (which also speaks to the factor of abandonment), and therefore did not invest the labor. Captain Windsor acted upon his investment and succeeded in finding the sunken treasure. 
(4) The court may also be interested in protecting the treasure hunting industry by rewarding Windsor’s labor and investment. 

COMMENTS: GLS-2 

· Overall Comment: Uneven.
· Sense of Task:  Uneven.  You say that you are using the facts of the hypo as an example, but little sense you are considering other instances of sunken treasure.  You say generally labor, investment, industry should get protected/rewarded as in ACs, but don’t recognize that ACs focus on OO and don’t try to compare labor of finder and of OO.  You also don’t expl*ain enough why this kind of weighing would be a good idea in treasure cases or how you’d do it.
· Once you make the relevant point that both parties in the case did relevant labor, 1st long blue passage describing the specific labor in great detail doesn’t further your argument.
· 2d blue passage is simply an attempt to apply “more substantial” test to facts of hypo, which is a Q1 task.  Not telling us why this is a good test to use or how generally you might figure out “more substantial” in treasure cases.
· Substantive Arguments:  
· (1) This is basically an easy-to-apply argument and is not very convincing.  How do you compare relative value of original OO labor centuries ago and mild OO labor to provide notice of claim with F labor/investment to recover?  Moreover, ACS neither do this typed of balancing nor tell you how to do it.

· (2) & (4) Reasonable to say court would want to reward/protect labor/industry/investment and might want to protect treasure hunting, but need to acknowledge that Acs focus on protection of OO’s investment.  Clever idea that salvage fees reward F’s labor, but not part of ACs (see below).
· (3) Again, ACs do not address whose labor is more substantial, and for Q@, should be arguing about whether doing so would be a good idea, not mearely saying that court could do so.  
· Accuracy:  
· Custom: Albers really doesn’t “protect” custom, but uses it as evidence of F’s Knowledge.  Taber/Bartlett, the two whaling cases that primarily involve escape, both find that there is no applicable custom.  And why is custom even relevant to this argument?
· Salvage:  None of the whaling cases use salvage as part of common law of animals, so treat it as a Q2 alternative, not as a rule you can apply.  In Ghen fee is part of custom, and substance of custom is not precedent for you to apply in Q1.
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(4) Submission: CPT-2: Rewarding/protecting investment, labor, industry: As in the custom on Cape Cod in 1881 (Ghen; see also Swift), offer of a “finder’s fee” to a finder such as Windsor of the treasure owned by Spain and on the ocean floor for a long time would help to prevent disputes between parties. In Ghen, whaling custom is key to the court’s holding and identifies “reasonableness” as a particularly relevant factor for determining whether custom should apply as law when a whale carcass sinks in the ocean and is found several days later by another ship’s crew. In this case, instead of claiming the found treasure for the United States, Windsor, as an agent of the United States, might recognize Spain’s investment and the cultural significance of the “Lost Spanish Treasure” to the country and its people. A “finder’s fee” would help to incentivize Windsor to return the treasure to its original possessor, and it would protect Spain’s investment in the value of the property (inherent in the gold and silver coins and statutes) as well as cultural heritage value. If custom is used for such a long time, we learn in Swift, the custom may be equivalent to an implied “contract.” Given that the custom is “reasonable,” per the relevant industry’s standard, it may be applied in this instance. 

On the other hand, it might be argued that Windsor’s investment and labor might be a great effort so that he deserves to claim the treasure for the United States, instead of Spain, because Spain had a great amount of time to recover the treasure for itself and did not. Overall, however, it would create less conflict for the treasure-finding industry in general if a custom were followed such that the finder would receive a reward for collecting and returning property that “escaped” from the control of its owner because a shipwreck.

COMMENTS: CPT-2 

· Overall Comment/Sense of Task:  Non-Responsive
· Substance of customs in Swift & Ghen is not legal precedent for other cases. Can only address a custom in a case where you are told there is one.  Not so here.
· Similarly, you can treat variations on salvage & finder’s fees as an alternatives in Q2, but they are not part of escaping animals cases.
· You should be discussing whether treatment of investment/labor/industry (primarily in Albers, Bartlett, Tabor) should be employed in treasure cases generally (and why)
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Submission: CLW-2: Rewarding & Protecting Investment, Labor, and Industry: Investment, labor and industry are useful factors that should be considered when determining who should get property rights in sunken treasure. 
(1) Hunting for treasure is expensive, it requires a lot of investment in equipment and is labor intensive. 
(2) The animals’ cases sought to reward the party that put in the most useful labor and investment. In Mullet, an escaped sea lion was awarded to the finder when he had invested much more significantly in the animal than its original owner. 
(3) In the case of treasure, the original owner and the finder both have the opportunity to make significant investments in sunken treasure. An original owner may expend investment and labor by taking measures to securing his treasure prior to its loss and in searching for it. If he invested in reasonable precautions to protect his treasure from loss and if he spent time and money looking for it, his investment may be more substantial than the finders. 
(4) However, if the finder has invested more in hunting for and obtaining the treasure than the original owner, his labor would be more useful and should therefore be rewarded. Like in the animals cases, the labor and investment of both the original owner and the finder need to be compared and ownership should be vested in the party whose labor and investment is the most useful. 
(5) The animal’s cases were also interested in protecting industry. In Albers, the court provides protection for the fox industry because it is valuable to the economy. In the context of sunken treasure, we may want to protect the treasure hunting industry. The industry may spend a lot of money on valuable equipment and may be important to society because it uncovers valuable resources that are not being used.  If the treasure hunting industry is not protected, by allowing them to obtain property rights in the treasure they find, then society will lose the benefits that the industry provides. 

COMMENTS: CLW-2
· Overall Comment:  Pretty Good Overall.  Solid approach undercut but not knowing how cases use factor.
· Sense of Task:  Solid.  Good talking about Sunken Treasure Cases generally and talking about why this factor would be useful.  Blue passage re Albers probably unneeded in Q2 to support non-controversial proposition about support for industry.
· Substantive Arguments:  Problematic b/c you mischaracterize what ACs do, which (at leastin their explicit language) is to protect OO’s investment/labor/industry. Nothing in ACs tries to (or explains how to) compare/weigh labor of two separate parties. Given your read of cases, reasonable set of arguments
· (1) & (3): Good idea with a labor argument to delineate the kinds of labor that may be involved. 
· (4) Here you shift from talking about “most labor” to “most useful labor,” which are not the same thing.  Need to explain how you’d determine this; ACs don’t tell you.
· (5) Solid idea that treasure hunting might need support, although should recognize that ACs seem to support OO’s industry, not finder’s.  Also, might try to explain how this passage fits into your earlier notion of rewardinmg party with most useful labor.
· Accuracy:  
· (2) & (4) No case, 1st Poss. or escape, says to give property rights to party who does most labor.  Mullett in fact does so, but not give labor/investment as the reason for its decision.  Similarly, no case explicitly compares the parties’ labor to determine whose is most useful.
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Submission: ADH-2: Marking/Finder’s Knowledge:  The presence of a marking on an escaped animal has proven influential in courts determining whether an original owner (OO) should maintain ownership of the animal when it is taken by a finder (F). Likewise, the F’s knowledge of a potential ownership right in the animal is an important element. From the cases we have seen, it seems that courts generally will have a strong tendency to hold that the OO of an escaped animal maintains property right when a clear marking is shown to have been present and the F knew, or should have known, about a claim of ownership. In Albers, the court referenced Blackstone’s commentary, which included that “if a deer, or any wild animal reclaimed, hath a collar or other mark put upon him . . . the owner's property in him still continues, and it is not lawful for anyone else to take him . . . .” (Albers). The court concluded that the F in that case had “knowledge that [a fox] pelt purchased was the product of a vast, legitimate, and generally known industry; that it had a considerable and easily ascertainable value; that it bore the indicia of ownership; [and] that it had been taken in an unusual way . . . .” (Albers). Given the marking and the F’s knowledge, the OO’s ownership claim should have been obvious, leading the court to hold that the OO did not lose her property right. The courts of the whaling cases, Taber and Bartlett, also utilized the marking and F’s knowledge elements in reaching their conclusions. The Taber court held that clear markings serve as “unequivocal proofs . . . of the intention of [an OO] to reclaim and repossess [a whale left anchored].” (Taber).  The Bartlett court similarly held that “definite marks . . . or other sure sign[s] of actual capture [by an OO]” should be considered when assessing ownership.  (Bartlett).
Much like the elements of marking and F’s knowledge proved useful in the escape cases, they would serve as important factors to consider when determining ownership of lost treasure in international waters. When a F captures an escaped animal on unowned land or comes across a whale adrift in common waters, it might be difficult to infer ownership when the animal lacks a marking. Similarly, it would be difficult to trace the ownership, or verify claims of ownership, of a sunken ship found in international waters without relevant markings. As in the case of the Elisabeta, records of contents likely exist for many ships that had set sail; this relates to the “registration books” the Albers court mentions when describing the silver fox industry. A surviving record of contents for a lost ship may be considered a relevant marking when considering the ownership of sunken treasure. Further, the ship itself, and the contents found on it, may bear indicia of its OO, like the Spanish arms in the case of the Elisabeta. These potential markings serve to inform Fs, as well as courts, and give them knowledge of ownership. Albers, Taber, and Bartlett all favored the identifiable OOs where the Fs were given reason to believe, by the existence of markings, that someone else owned what they had found, and it can be inferred that future courts will hold similarly.


 A F may infer that treasure found on a sunken ship in international waters is fair game; the ship cannot be claimed based on an ownership of the water and the OO might be an entity that no longer exists. However, when markings are present, ownership may be inferred, traced, and verified. Therefore, the consideration of markings and finder’s knowledge may serve useful in resolving a case arising from a situation like this one.
COMMENTS: ADH-2 

· Overall Comment: Quite Uneven
· Sense of Task:  Uneven.  
· Reasonable sense of using hypo as an example of treasure cases generally BUT

· Much of your answer is spent describing and proving rules from ACs in great detail, which is a task for Q1, not Q2.  Can simply state that marks & FK support OO then discuss whether that should be true for treasure as well. 
· Similarly, no need to provide elaborate discussion of possible marks & FK in treasure cases unless you are going to suggest some should count and others not. 

· Little defense of why it’s a good idea to use marking & FK to resolve these cases.  Could be clearer that (unlike live animals & dead whales) F always knows there’s an OO (ship did not grow w/o human aid).  Do you want to distinguish cases where marks point at specific OO?
· Substantive Argument:  Not much here. Key point is “when markings are present, ownership may be inferred, traced, and verified.” But OO can always be inferred, and in some cases mark helps tracing and in some cases not. Need much clearer explanation not of whether factor could be used (clearly it could), but why it should be used.
· Accuracy:  Blackstone quote from Albers says mark only helps if animal has AR anyway.
· Presentation: Very wordy/repetitive.
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Submission: BJL-2: Abandonment/Pursuit:  Abandonment is a very useful factor for courts to use to determine whether there is an intention of the original owner to recover the lost possession. This would easily and greatly apply to cases involving sunken treasure in international waters. In cases where the individual loses their treasure and is compelled to abandon pursuit of it, they may be able to hold onto their property rights. If too much time has passed between them losing the treasure and it being discovered, it could be viewed that they had abandoned their property rights. Mullett. For example, in the principal case Spain had not shown interest in recovering the treasure after it had sunk with the ship in 1601 until they published a guide to lost treasures in 1989. Afterwards, no attempt was made by the Spanish government to retrieve the treasure, and it was found in 2015 by Captain Windsor. In this case it could be reasonably argued that Spain had abandoned the treasure, given the amount of time that had passed without them trying to retrieve the treasure. However, even in cases that have a long period of time between the treasure being lost and its discovery, the right of the original owner could be retained if there is an effort of pursuit, even after abandonment by compulsion. Albers and Kesler. For example, if, in the principal case, Spain had tried to recover the treasure throughout the years, even if they were unsuccessful it could be argued that they had not abandoned.

COMMENTS: BJL-2 

· Overall Comment: Quite Uneven
· Sense of Task:  Uneven
· Some sense of hypo as an example of treasure cases generally, though long passage applying rulevto hypo more detail than you need on those facts.
· Long description of rules with reasonable claim that they could apply, but no sense of defending why they should apply.
· Substantive Argument:  Very thin: 
· Accuracy: 
· Mullett says nothing about passage of time equating to abandonment.
· Cite to Albers/Kesler unclear.  In neither case was there a resumption of pursuit after a long time or after ABC. 

