2016 GWA#3:  Sub-Assignment 3A:  
Comments on Individual Submissions

Currently Includes Argument #4 
(First Argument is Strongest; Rest in No Particular Order)

Guide to Interpreting Feedback

· Three letter code = 1st three initials (alphabetically) of team’s pseudonyms. Thus, Apple/Kevino/Lala/Moonpie = AKL

· Instructions say to begin with a clear and concise description of the similarity or difference.  Many students didn’t.  Where I saw a clear statement of the similarity/difference, I put it in bold type. 

· I used blue ink for passages in the arguments that I thought were more appropriate for Q1 than for Q2/this assignment.  As you will see below, there’s a lot of blue in some submissions. 

· I used red ink for statements I thought were inaccurate, which usually were characterizations of cases.

· For a guide to my standard comments (solid, pretty good, uneven, etc.), see page IM27 in Info Memo #1.

SUBMISSION: AHK-4: Another difference in the types of situations addressed in the escaping animals cases and in cases involving recovery of sunken treasure is the finder’s ability to determine (with certainty) previous ownership through markings.  The markings on escaped animals vary, and escaped animals are often discovered unintentionally.  This can lead to uncertainty as to whether or not there was a previous owner, as well as who the previous owner was.  In the case of sunken treasure, there is almost always a degree of certainty that there was a previous owner, and in many instances there is also clear indication or prior knowledge of whom the previous owner was.  In addition, treasure hunters often look for specific shipwrecks, and sunken treasure is likely to have markings reflecting what country or region it originated from.  

This difference is significant because it outlines a weakness in using escaped animals cases to make property determinations in sunken treasure cases.  Markings on an animal can be unclear or portray a custom for the industry, and finders may be able to maintain innocence when they came across the animal by accident.  However, while it is possible that some sunken treasure is discovered by accident, finders can usually determine prior ownership.  Because sunken treasure is normally purposefully sought out and clearly marked, it often inherently negates the idea of an innocent finder.  This can make it difficult for courts to use escaped animal cases because sunken treasure is so clearly marked that it seems like it should be treated like a lost tangible item that should always be returned (like a ring or a computer).

COMMENTS TEAM AHK-4

Overall Comment: Solid Work.  Easily strongest #4. 
Sense of Task


Fact Comparison (v. Law/Factor): Yes. 
Start w Clear Statement: Yes.
ACs/Treasure Generally (v. This Case/Q1): Generally good, although might acknowledge more clearly that sometimes treasure will be, e.g., box with some gems or metal ingots w no marks at all.
Substantive Argument


Fact Comparison Chosen:  Good idea. 
Defense of Importance:  Reasonable idea that in many cases, would point very strongly to OO.  Might be clearer about:

· ACs don’t say strongly marked property + FK always goes to OO.  Time & abandonment might undercut this.

· Why it would be bad for clearly indicated OO to always win. 
Accuracy: Fine
SUBMISSION: KRS-4:  Another factual difference is the amount of labor that was invested to recapture the lost treasures—both animals and the actual Spanish treasures. In most of the escape animal cases minimal labor was done on behalf of the parties to try to recover the lost animals. However, there was a [in treasure cases, there can be a] lot of labor involved on behalf of both the original owner and the finder to actually try to recover the lost treasures. The Spanish government put out a guide, which announced that Spain still claimed these treasures and that the Spanish government would undertake an extensive search for them. Although the search did not happen the guide itself required labor. On the finder’s behalf he designed and built complicated sonar equipment, and invested (which for our purposes we will consider investment as labor) in other equipment that would enable him to conduct deep-sea diving and recovery operations. This intensive use of labor would require the courts to make a deeper policy based decision that considers the labor used by both parties in order to recapture the treasure. Whereas labor in the animal cases was not a huge indicator of the courts’ decisions. 

COMMENTS TEAM KRS 4

Overall Comment: A Little Uneven.
Sense of Task:  

Fact Comparison (v. Law/Factor):  Mostly seems like fact comparison.
Start w Clear Statement:  Idea is pretty clear; my edit would clarify that you are discussing treasure cases as a group.
ACs/Treasure Generally (v. This Case/Q1):  As written, all about this hypo. 
Substantive Argument


Fact Comparison Chosen:  Good idea that labor for retrieval is likely to be much more significant in treasure cases than in ACs.  
Defense of Importance:  Not very convincing. I would think that importance of this concern would be need to adequately reward retrieval or nobody will bother. In usual case, I would think one party will do most if not all of retrieval labor, so not clear why you’d need “deeper policy based decision that considers the labor used by both parties.” Also not clear why you consider guide significant labor but don’t list F’s work actually getting the treasure.
Accuracy: Last statement off b/c ACs consider labor in terms of investment in purchase/capture and taming/maintenance of animal & participation in industry, just not much in terms of retrieval (though OO rewarded in Kesler for good pursuit).
SUBMISSION: ARR-4:  Time: Animal escape cases have one major factual difference from this case in that the amount of time between the escape and re-capture in the animal escape cases is much shorter. The amount of time between escape and re-finding in the treasure case is much longer than in the animals escape cases. The time span between the sinking of the Elisabeta and the finding of the treasure is 414 years. The longest time between an animal’s escape and the time it was found was one year (Mullet). Animal cases might not be helpful here because the time span of a couple of centuries could bring problems to other sunken treasure situations where the OOs are no longer alive. 
COMMENTS TEAM ARR-4

Overall Comment: A Little Uneven
Sense of Task


Fact Comparison (v. Law/Factor):  Yes.
Start w Clear Statement: Two of them. (
ACs/Treasure Generally (v. This Case/Q1): Some sense, though could be clearer that reference to facts of hypo is an example of larger issue.
Substantive Argument


Fact Comparison Chosen:  Good idea generally. Might recognize that there might be some treasure cases where time frame is pretty short.  Might be clearer that time between escape and recapture is not same as time between escape and claim by OO. 
Defense of Importance:  Not much. Need to explain why OOs not being alive causes problems (often can trace heirs) and specifically why gets in the way of ACs working.  Time and abandonment count ag. OO in ACS, so why can’t you use those to resolve problems. 
Accuracy: Fine. 
SUBMISSION: ILT-4:  The ability to pursue and find the animals in the EA cases differ than that in sunken treasure cases.  Finding and pursuing an animal on land or on the surface of the ocean is much easier than finding and pursuing sunken treasure that is on the bottom of the massive ocean floor.  The fact difference means that searching for sunken treasure requires much more labor and technology, which can affect the time it takes to locate the treasure. 

This fact difference affects the legal factor of time/distance that was discussed in the EA cases. The animals were gone at most two or three days in the escaping animal cases apart from Mullet, in which an escaped seal had been gone a year.  In the case of Kesler, the court felt that an animal that has escaped for but a short time was a fact that should not be held against the OO out of fairness. The courts in Albers and Manning also held the same opinion. In Mullet, conversely, the fact that the escaped animal was gone for so long and traveled a far distance was held against the OO.

Applying this reasoning to the sunken treasure case would be a bit challenging. In general, using time/distance to determine whether the OO retains property rights in sunken treasure cases would be unfair due to the difficulty of finding sunken treasure.  It is reasonable that so much time and distance has passed in the case here and assumedly in other sunken treasure cases as well, where as it was not reasonable to expect an OO to keep his property when a lot of time has passed and where the animal had traveled far in the EA cases.  Applying the notion that time and distance can be used to determine whether the OO retains property rights in sunken treasure cases would not work and would be unfair. 

COMMENTS TEAM ILT-4

Overall Comment: Prettty Uneven
Sense of Task


Fact Comparison (v. Law/Factor): Although you begin with a sensible difference, 2d & 3d paragraphs mostly look like an argument that time/distance is not a useful factor. 

Start w Clear Statement: Yes.

ACs/Treasure Generally (v. This Case/Q1): Not enough sense of addressing treasure cases in general.  E.g., sometimes, OO has a pretty good idea where treasure is but lacks technology to get it..
Substantive Argument

Fact Comparison Chosen:  Reasonable idea that finding treasure can require more effort and more time although, in cases like Mullett & Albers, once OO loses track of animal, no way to pursue w/o future technology like GPS or chips.
Defense of Importance:  I would think that importance of difficulty finding would be need to adequately reward retrieval or nobody will bother.  Instead, you don’t focus on difficulty, but on time.  That time frames are longer does not explain why you still couldn’t have rules that say more time/distance counts ag. OO and just take into account when OO had capability to pursue or find.  No defense of why it is “reasonable” for OO like Spain to keep property rights forever when it has done nothing of substance toward recovering it.  Note that listing specific results of specific cases doesn’t further Q2 argument here.  Can simply say something like “shorter time/distance favors OO in ACs”.
Accuracy:
· Kesler says short time counts in favor of OO.

· Mullett relies distance on & time from escape to capture only to show for no AR, and does not expressly discuss time before OO claimed.
SUBMISSION: ABW-4:  Time:  Animals and treasure are also inherently different when it comes to time. Treasures, being inanimate objects, have no limit on how long they exist. Animals on the other hand have a lifespan. In both Albers and Manning, the OO attempted to retrieve their property a short time after they escaped. The short time between the moment of escape and moment of retrieval allowed the OO’s case in regaining property rights. In Mullettt, the OO became aware of the animal a year after the moment of escape, which helped the Fs argument in retaining property rights.

Approximately 400 years passed between the time the Spaniards lost the treasure in the battle (moment of escape) and the discovery of the treasure by Captain Windsor. There would arguably be no dilemma if this fact was associated with an animal case. No animal can live that long, and unless their bones are of value, the OO would probably have no claim to the property rights because 400 years is a strong sign of abandonment. However, since treasure has no limit on its existence, it creates a fundamental problem when trying to apply the time rule. The Spaniards also have a strong case in attaining property rights; in applying the time rule, this would unjustly harm their efforts in trying to retrieve the treasure chest. 

COMMENTS TEAM ABW-4

Overall Comment: Uneven.
Sense of Task


Fact Comparison (v. Law/Factor):  Although you begin with a fact comparison, thrust of argument seems to be that time is not a good factor to use. 
Start w Clear Statement: Yes. 

ACs/Treasure Generally (v. This Case/Q1):  Seems to be entirely about this case. 

Substantive Argument


Fact Comparison Chosen:  Good idea generally. Might recognize that there might be some types of treasure (wood carvings; fabrics) that do not last forever.  
Defense of Importance:  Weak. You incorrectly assume that ACs say F wins if time is long.  You assert it would be unjust to hold time ag. OO in hypo without any defense.  Need to recognize that you could say longer time counts ag. OO w/o using the same precise measures of time used by the ACs.  Note that listing specific results of specific cases doesn’t further Q2 argument here.  Can simply say something like “shorter time favors OO in ACs”.
Accuracy:
· Time is just one of several factors in Manning; not clearly important in Albers.
· Mullett does not explicitly make time before claim relevant. 

· There is no “time rule” that says OO loses after long time no matter what.

· What efforts?
SUBMISSION: AGM-4: Pursuit in the context of sunken treasures would be an ineffective factor to consider because the factual differences with an escaped animal case are too significant. 
[1] For example, if a ship is displaced by the sea, the displacement will be minimal due to its size. Technically this should make the pursuit easier compared to an escaped animal. Pursuit in the context of the ship is present in the country’s effort to retrieve the treasure. Although the ability to displace is a big consideration, an original owner has a higher probability of finding an escaped animal than a country that lacks effective technology has of finding a sunken ship. During the 17th, 18th, and 19th century the technology to search for a sunken ship was very underdeveloped. The Spanish government could formulate an argument in compulsory abandonment of the pursuit mentioning the lack of technology and the multiple changes in government. Albers. As mentioned before, Spain had not developed resources to search for the sunken ship during the first centuries after the ship’s demise, and the government changed after the public claim in the international community. The problem with this argument is that applying the arguments from Albers and other escaped animal cases does not grant property rights forever. Spain did not send out a search party in pursuit of the ship and its contents, unlike Manning, where the original owner pursued her bird to the other side of town in a timely manner. This could be a problem because it would not provide certainty as to after how much time does an original owner lose property rights and could create a lot of litigation, especially since these treasures have been in the sea for centuries. 
[2] There is also an issue as to the effectiveness of the pursuit to maintain the rights over the ship. In Kesler, hot pursuit accompanied by the certainty of finding the animal was enough to maintain property rights. In this case, Spain neither pursued the ship nor had certainty that it would find the it in the ocean. This could be a problem for other sunken treasures because of the time-period in which most of them disappeared. 
[3] Another problem is that the finder, in this case Windsor, is a person, what that means is that he was born in the same century he started the pursuit. The escaped animal cases are useful for disputes in which the parties are at the same level and can both pursue the animal at the same time or close in time. In this context, we are comparing a changing entity that was evolved and started from zero throughout the centuries against a person who was “just born” to put it in clear language. Pursuit would not be an objective measure in this case and therefore the escaped animal cases should not apply.

COMMENTS TEAM AGM-4

Overall Comment:  Pretty Good Overall; Some solid ideas, but framed primarily as a factor argument and nu.mber of points not clear enough.
Sense of Task


Fact Comparison (v. Law/Factor): Structured as arguments about why “Pursuit” factor is problematic.
Start w Clear Statement: No. Number of factual differences referenced, but instructions said put your difference at beginning. 
ACs/Treasure Generally (v. This Case/Q1): Overall, feels like you are addressing treasure cases generally, but could be more explicit (in blue passages) that references to this hypo are examples and not the focus of your discussion. 
Substantive Argument: I see [roughly] three sets of points, which I’ll address in turn: 

[1] Harder to find treasure than animal if you don’t have correct technology

· Fact Comparison Chosen: I’m not sure this distinction is correct.  Sometimes OO has good idea where treasure is, but just can’t get to it.  Also, in cases like Mullett & Albers, once OO loses track of animal, no way to pursue w/o future technology like GPS or chips. 
· Defense of Importance:  Your primary concern seems to be that lack of pursuit at some point is likely to be treated as abandonment under ACs and F would then win. Reasonable to be  concerned about OO losing ownership when it has no reasonable way to pursue, but need to defend more that OOs like Spain should retain property forever no matter how little they do.  Concern about pursuit factor “not provid[ing] certainty as to after how much time does an original owner lose property rights” is also true in ACs.  Explain why a bigger problem here.

[2] Effectiveness/certainty of pursuit

· Fact Comparison Chosen: Not sure why this is different from ACs.
· Defense of Importance:  Need to clarify why time frame affects this. Presumably an OO of treasure that, like OO in Kesler, arrived at treasure just as F started to take, could also win. 

[3] Time Frame/Relative Status of Parties

· Fact Comparison Chosen: Interesting idea; clearly unlikely in ACs to have F born long after animal escaped
· Defense of Importance:  Need much better explanation of why players need to be “at same level” and why this problem makes pursuit “not an objective measure.” Presumably, OO can get credit for serious pursuit before F shows up or simply before F finds. Presumably, can use ACs to say OO loses points if no pursuit for a long time, regardless of when F enters picture. 
Accuracy:
· Unclear if ship displacement will e minimal depending on size, extent of destruction on sinking, extent of currents, earthquakes, etc. 
· Manning: No evidence in case of physical pursuit

· Kesler: No certainty of recapture; they were pretty close & had recaptured before, but if fox doesn’t stop to get at White’s cjickens, who knows?
SUBMISSION: ABD-4: 
Unlike a dead fox or whale, a sunken treasure has the ability to remain intact --for the most part-- after centuries of it being lost; its life-span is much longer. An animal, through the natural process of decay, will be forever lost. Similarly, a dead animal at sea will attract other aquatic wildlife who will pilfer through its body, and little by little will be gone from this earth. A treasure on the other hand, is sturdy enough to be able to be recoverable past hundreds of years and its contents will still have physical attributes that will render them valuable. Even though about 400 years have passed, the sunken chest contained gold and silver coins, as well as four quartz statues that are in a condition good enough to still be valuable for many different parties to want them. 


Courts see distance and time as an important element when it comes to figuring out escaped animal cases. Because of the vast amount of time between losing and recovering the items, it would be erroneous to apply the animal cases to these sunken treasure disputes since they are nothing alike. In Manning and Kesler, the owners of the animals had been in pursuit of the animals almost immediately. Not much time had passed since the time of the animals having escaped, to when they were found. The time and distance in Manning and Kesler served to prove that there was a close enough pursuit of the animal to show that they hadn’t been abandoned. In our current case, it has been 400 years since the time the original owner of the treasure had it. Time would be a difficult element to relate to, as in the animal cases, because the length of time the sunken treasure was in, could have made some of the markings of the Spanish government seem less visible. 

COMMENTS TEAM ABD-4

Overall Comment: Uneven.
Sense of Task


Fact Comparison (v. Law/Factor): Although you begin with a sensible difference, 2d paragraph does not discuss difference at all and instead is an argument that time/distance is not a useful factor. 

Start w Clear Statement: Yes.

ACs/Treasure Generally (v. This Case/Q1): Little sense of addressing treasure cases in general.  E.g., some valuable sunken objects made of materials like wood that do decay over time.
Substantive Argument


Fact Comparison Chosen:  Idea that some treasure lasts much longer than animals is a good idea. 
Defense of Importance:  Really nothing connected to failure to decay. That time frame is longer doesn’t mean you couldn’t give credit for some pursuit (even if you considered it only from when OO capable of pursuing).  Point about wearing off markings is the opposite of your primary point and is also true in ACs (where crest could get undone, e.g.). Note that listing specific results of specific cases doesn’t further Q2 argument here.  Can simply say something like “shorter time/distance favors OO in ACs”.
Accuracy:
· “Nothing alike” is empty rhetoric.  Couldn’t use Acs at all if this were true.
· No evidence of active pursuit in Manning.

· Neither Kesler or Manning discusses abandonment.  Pursuit in Kesler goes to no NL.
