Question 4F Spring 2013 Coverage:

· Responsible for Issues Related to Wills (Chapter 3) & Adverse Possession (Chapter 5)
· Not Responsible for Problems with B’s Sale to Gullibers
4F.
I.V. Yousser, noted actor and party boy, was dying of HIV-disease (acquired through sharing needles at studio parties).  Shortly before he got ill, he met Bunny Hefner, a nightclub waitress, and began an affair with her.  After I.V. got sick, Bunny was by his side at Jefferson Hospital, night and day.  I.V.'s only living relation was his son, Sid, who was working in the Peace Corps in Cameroon.


One day shortly before he died, during one of the few hours he was awake, Bunny called I.V.'s lawyer and told him to draft the following will:  


"I leave $2,000,000 to Jefferson Hospital. I leave the rest of my estate to my friend Bunny, who was with me in my time of need."


The lawyer drafted the will, and brought it back to I.V. to sign.  Bunny left the room.  2 nurses and the Chief of Staff of the Hospital witnessed I.V. read the will over and sign it.  After he signed it, he looked at them and said, "I'm glad my creep of a son will get nothing, and it's a good thing the toads have won."  He then fell asleep.  The nurses and the Chief of Staff signed the will.  


I.V. died on November 11, 1983.  After his medical debts were paid, and the $2,000,000 was given to the hospital, there was nothing left of I.V.'s property but a small piece of land, Lodgeacre, containing a furnished mountain cabin.  Bunny stayed in Lodgeacre to ski for part of the winter of 1983-84, but upon hearing stories of wandering criminals who attacked isolated ski cabins in the winter, she decided to move to Los Angeles.  She tried going up to the cabin the following summer, but the gnats were so thick it was unpleasant to live there.


Over the next decade, Bunny never went to the cabin again, but paid a woman who lived near the cabin to clean it up about once a month.  She charged friends small amounts of money to use it for vacations.  The friends who went up in the summer often complained about the bugs.  


In July, 1993, two friends of Bunny's who had stayed at the cabin in the winter, Greg and Glenda Gulliber, offered her $80,000 for Lodgeacre.  She happily agreed and they signed a form contract agreeing to close the deal August 1.  The Gullibers then went up to examine the cabin, and were horrified to find the property covered in gnats.  They also talked to the cleaning woman, who told them of a recent incident where skiiers in a nearby cabin had been killed by marauding criminals.


In late July, Sid Yousser returned from Africa and began investigating his father's will.  He filed an action, claiming the will was invalid.  Hearing of the suit, and unhappy with the cabin, the Gullibers refused to close the deal with Bunny and sued to rescind their contract.  Discuss the rights of the parties with regard to Lodgeacre and the sales contract.

Question 4G Spring 2013 Coverage:

· Responsible for Issues Related to Landlord-Tenant (Chapter 6) That We Cover
4G.
Tony built himself a duplex (two-family house).  For ten years, he lived in the north unit, and rented out the south unit.  Then the plumbing in the upstairs bathroom in the south unit started leaking.  The leaks resulted in some water stains on the ceiling of the ground floor rooms.  Tony plugged the leaks as best he could, but they continued sporadically.  His tenant moved out.


Tony had suffered recent financial setbacks and could not afford to fix the plumbing.  He therefore decided to sell the duplex.  Laura, who owned many rental properties, bought the duplex and agreed to rent the north unit back to Tony.  They signed a one-year lease, which contained the following provisions (among others):  


- Tenant will be responsible for all repairs.


- Tenant may sublease the premises only with landlord's consent.


Laura had trouble finding a tenant for the south unit, so when she broke up with her boyfriend, she moved in herself.  Subsequently, the plumbing in the upstairs bathrooms in both units began leaking severely.  Plaster fell in both units, and a contractor told Laura all the pipes would need to be replaced.  She paid for the pipes in her own unit, but refused to replace the ones in Tony's unit.  After numerous complaints, Tony refused to pay any more rent.  Laura sent him a letter threatening eviction.


When Tony received the letter, he developed a new plan.  He asked his friend Alan, a professional boxer, to take over his lease.  Alan had plenty of money, and could easily afford to fix the plumbing.  Alan agreed, but when Tony raised the proposal with Laura, she refused to allow Alan to move in.  She said he reminded her of her former boyfriend and also made her uncomfortable because he was such a large person.  Furious, Tony simply packed up and left.  Laura did not try to relet the north half of the duplex for the remainder of Tony's lease term.  She subsequently fixed the plumbing in the north unit at considerable expense and rented the unit to a woman named Blanche, who coincidentally was the same height and weight as Alan.


Discuss what rights and remedies Laura might have against Tony, and any defenses Tony might raise.

Question 4M Spring 2013 Coverage:

· Responsible for Issues Related to Wills (Chapter 3) & Adverse Possession (Chapter 5) & Issues Related to Landlord-Tenant (Chapter 6) That We Cover
4M.
In 1985, Sean, a wealthy elderly man, went to his lawyers to begin working on his will. He had no wife or descendants, and did not get along with his brother Mark.  He barely knew his next closest relatives, his deceased sister’s twin adult sons, Paul and Phil, and Mark’s 12-year old daughter, Debbie. He had never written a will before and was interested in leaving a great deal of money to charity.  

In the process of doing his estate planning, Sean worked very closely with Jessica, a partner at the law firm, and during the time they spent together, they fell in love.  After they had known each other for several months, Sean repeatedly stated a desire to make Jessica a beneficiary of his will.  She protested repeatedly, but he insisted.  When it became clear that he would not change his mind, she provided Brian, a junior associate at the firm, with her drafts of the will, and asked him to put it together for Sean.


At Sean’s urging, Brian redrafted the will using Jessica’s drafts as a guide, but adding a bequest to Jessica.  Under the final version of the will, the bulk of Sean’s estate still went to charity, but Jessica received Cogswell Coliseum, a large civic auditorium.  When the will was ready, Brian invited Sean into a special room that the firm used for will signings.  The room contained video equipment to record the ceremony to help demonstrate the validity of the will.  Brian started the tape running while Sean read over the will.  Sean then signed the will and Brian signed as a witness.  Brian then called to a legal assistant who was walking in the hall nearby.  When the legal assistant entered the room, Brian asked Sean to affirm that the document was his will.  After Sean did so, the legal assistant signed as a witness.   After the ceremony, Brian was uncertain that he had done things correctly, so he hid the videotape in the back of a file drawer.


Early in 1986, Sean’s brother Mark died.  Jessica, who still was involved with Sean, successfully urged him to begin to get to know his nephews and his niece as they were his only surviving family.  In April 1987, Sean died as well, and the will Brian drafted was admitted to probate.  A couple of months later, Jessica took ownership of Cogswell Coliseum.  The Coliseum was already leased out to a theater company, and for the next five years, Jessica acted as landlord to the company, receiving rents and performing the duties required by the lease.


In July 1992, the theater company elected not to renew the lease, so Jessica hired a real estate agent to find a new tenant.  During the following ten months, the agent had a for rent sign on the outside of the building, and occasionally brought prospective tenants through to look at the space, but did not succeed in finding a tenant.  Finally, in May 1993, Jessica agreed to rent the Coliseum to Sean’s nephews, Phil and Paul, who had started EZ-PASS, a business that prepared law graduates for the bar exam.  

The lease between Jessica and the twins required rental payments on the first of each month and contained the following provisions:

The tenants are responsible for damage caused by their own use and for upkeep of normal wear and tear on the building.

In the event of tenant breach, the landlord may take reasonable non-violent steps to evict the tenants.


Beginning in June 1993, Paul and Phil used the Coliseum regularly to give bar review courses for two months each summer and for two months each winter.  During the rest of the year they held events there intermittently.  Around the building, they put large signs displaying the EZ-PASS name and symbol.  They also installed an electronic security system that alerted the police or fire department if triggered, and gave Jessica keys to the system.


In February 1998, the air conditioner at the Coliseum broke. The repairperson hired by Paul and Phil said that it was not fixable, and estimated that a new system would cost more than $80,000.  Phil and Paul called Jessica and asked her to replace the system, but she said it was their responsibility.  They replied that they could not run summer bar courses without air conditioning, and threatened to withhold the rent.  Jessica did nothing.  The twins withheld rent for March and April.  On April 8, Jessica went to the Coliseum, disabled the security system, and changed the locks.  Paul and Phil were furious.


Meanwhile, Sean’s niece Debbie, now a 25-year old legal assistant working at Jessica’s firm, discovered the videotape of her uncle’s will signing when she was cleaning out some file cabinets.  When she realized what it was, she invited Jessica and the twins to watch it, hoping that it would help heal the rift between her cousins and her boss.  Unfortunately, after they had watched the tape, Phil and Paul leapt to their feet as one and cried, “The Coliseum is ours!!”  

Assuming Sean’s will can be challenged at this late date, discuss who has the right to possess the Coliseum.

Question 4R Spring 2013 Coverage:

· Responsible for Issues Related to Public Use (Chapter 2) & Adverse Possession (Chapter 5) & Recording Act (Chapter 7)

4R.
Ophelia owned Waldenacre, a 5-acre wooded lot with a large pond in the center, located in the State of Nature. In 1985, she sold Waldenacre to Anastasia Astoria, a supermodel, who promptly had her agent record the deed.  A few months later, Anastasia met Roberto Ruiz, the charismatic leader of a small Latin American nation.  After a few weeks of intensely romantic courtship, the two were married in a highly publicized ceremony that the tabloid press dubbed “the wedding of the decade.”  

A few weeks later, in a burst of newlywed beneficence, Anastasia gave Waldenacre as a gift to her long-time personal trainer and secretary, Biff Bysepps.  In the deed, she referred to herself as “A.A.Ruiz.” She promptly had her agent record the deed.  During the following year, Biff, who lived about a mile from Waldenacre, would periodically run laps around the pond on the property.  

In the fall of 1986, Anastasia was hit on the head with a football at a homecoming game and developed partial amnesia.  Forgetting that she had already given Waldenacre away, she advertised it for sale in the local newspaper.  Carol Clymetchage, a professor of Ecology, went to view the property with Anastasia.  While they were there, they saw Biff jogging on the property.  Carol asked who the jogger was.  Anastasia replied, “That’s my trainer, Biff.  Isn’t  he buff?”  After some further discussion, Carol agreed to purchase Waldenacre for its approximate market value.  As soon as they closed the deal, Anastasia had her agent record Carol’s deed and then moved to her husband’s residence in Santa Susanna, taking Biff with her.

For the next 13 years, Carol used Waldenacre sporadically.  Three or four times a year, she would bring her ecology classes onto the property for several hours to study the plant life.  A few times a year, she would bring her nieces and nephews to the property to go swimming.  Every few months, she would go onto the property by herself for a few hours to walk quietly.  In 1993, Biff returned to the U.S. for two weeks. Unbeknownst to Carol, he ran laps around the lake as he had done when he lived nearby.

In 1997, Tao Chemical Co. (“The Way to a Better World”) developed a type of fast-growing ivy that contained an enzyme effective in treating some skin cancers. The important (and very profitable) ivy grew well in the area around Waldenacre and Tao tried to purchase more land to grow it.  After encountering resistance from local owners, Tao successfully lobbied the state government to use its Eminent Domain power to purchase land for growing the ivy and then to resell it to Tao for the same price the state paid.  One of the properties that the state condemned under this plan was Waldenacre.  A group of neighboring owners challenged the state’s use of its Eminent Domain power as violating the Public Use clause of the state constitution.

(1) Assuming the State of Nature follows the standards for Public Use outlined in Poletown, discuss whether this use of the Eminent Domain power is valid under the state constitution (approximately 15 minutes).

(2) Discuss whether, if a court upheld the use of Eminent Domain, the compensation for Waldenacre should be paid to Biff or to Carol (approximately 30 minutes).

Question 4U Spring 2013 Coverage:

· Responsible for Issues Related to Landlord-Tenant (Chapter 6) that We Cover

4U.  Discuss what rights and remedies Claudine and Russell might have against each other arising out of the following scenario: 

Claudine is a free-lance photographer who owns several single-family homes in a suburban community.  She lives in one and rents out the others to supplement the income from her photography.   

Russell, an associate in a law firm in a large city, approached Claudine to lease a three-bedroom house she owned next door to her own residence.  He explained to her that he was tired of living in a cramped apartment and wanted a house that would be quieter when he wanted to relax but would have enough room for him occasionally to throw large parties. 

Claudine wanted Russell to sign a two-year lease with a monthly rent of $1800.  He didn’t want to commit to more than a year or to pay more than $1500 a month.  In the end, they were able to agree on a one-year lease with a monthly rent of $1800 after Claudine agreed to have a deck built onto the back of the house.  

They took one of Claudine’s form leases and wrote in the amount of rent and the lease term.  The form lease included the following provision:

(5) Tenant may assign or sublease the premises after obtaining written consent of Landlord.

They typed the following provision onto the back of the lease form:

(9) Landlord agrees to have constructed a usable deck at least ten feet by twelve feet in area on the west side of the premises at her own expense.  Construction is to be completed within three months of the commencement of the lease.

They then both signed the lease.  The lease term began on May 1, 2000 and  Russell moved in on that day.

Claudine hired her friend James Johnson, who was a carpenter, to construct the deck. To save money and speed the job along, she sometimes acted as his assistant during the three weeks it took to get the deck built. Claudine told Russell the deck was ready to use in late June. 

Russell scheduled a July 4 party to break in the deck. That day, he put a grill, two tables and some chairs, and two kegs onto the deck.   Just as the first guest arrived, he stepped onto the deck carrying a jug of apple cider and the deck collapsed.  A keg rolled onto his left leg, badly breaking his ankle. 

After Russell got out of the hospital, he tried repeatedly to reach Claudine to find out who had constructed the deck and to have it rebuilt properly.  However, Claudine was away doing a photo shoot for most of July and early August.  Meanwhile, Russell’s backyard was filled with splintered boards that made it unpleasant and nearly impossible to use.

When Claudine returned and found out what happened, she expressed deep sympathy, and said she’d contact James right away.  Unfortunately, she was unable to locate him, and a mutual friend told her he had moved out of state.  She promised Russell she would look for another contractor, but was unable to locate one whose prices seemed reasonable to her.  

By late September, Russell was getting very frustrated.  One day he saw Claudine in the street.  He told her that if she did not clean up his yard and start work on the deck, he would withhold rent.  Claudine said she didn’t think he could do that, and pointed out that she had agreed to build the deck, but not to repair it if it broke. Russell did not pay rent for October or November. Claudine made no attempt to collect the rent or to evict Russell, but she did not find a contractor or have the yard cleaned up either.

Meanwhile, Russell’s ankle was not healing well.  His doctor told him that the long commute to his office was making it worse.  In mid-November, Russell reached an agreement with Mike, a partner at his law firm, for Mike to take over Russell’s lease.  When Russell brought Mike to meet Claudine, she refused to give consent to the assignment.  She said that she would not allow him to assign the lease so long as he hadn’t paid rent for October and November.  She added that she would not consent to the transfer to Mike in any event, because he looked too much like her sister’s ex-husband, and she didn’t “want to see that creep’s face looking at me from next door.”

Frustrated, Russell moved back into the city, leaving the keys in Claudine’s mailbox on November 30.  When Claudine found out that Russell was gone, she put a “for rent” sign in the window of the house and put up handbills at a few of the businesses that hired her as a photographer.  However, she was unable to relet the house before the lease ran out.  

Question 4W Spring 2013 Coverage:

· Responsible for Issues Related to Wills (Chapter 3) & Adverse Possession (Chapter 5) & Easements (Chapter 7)

· Not Responsible for Rescission of Sale or Nuisance Issues

4W. Scott Samuels was in the hospital dying of a degenerative nerve disease that caused a lot of pain but left his mind clear.  He was made cranky not only by the pain, but because his only close relative, his daughter Randi, was serving in the military overseas, and could not be by his bedside.  Most of the nurses in the hospital greatly dislike dealing with Scott; one of them remarked that it made you “go bats” to have to work with him.  

One nurse, Jamie Josephson (known as “JJ”) managed to get along fine with Scott.  When he was cranky, she laughed at him and flirted with him.  When he called her names, she’d tug on his earlobe and call him “naughty.” When she was doing medically required procedures that he didn’t like, and he asked why she didn’t just leave him alone, she would smile and say, “Because I’m trying to get you to leave me all your money.”

One day, after JJ had been working with Scott for several weeks, he told her he had called his law firm and they were sending over a lawyer to redo his will so he could really leave her all his money.  She laughed and said “It’s about time.”  She was surprised at the end of her shift to see that the lawyer sent over was her high school friend Nelsy Buist.  JJ and Nelsy talked for a while, then JJ went home and Nelsy went into Scott’s room to do the will.


A few days later, Scott had a very bad day.  In great pain, with his blood pressure very low, he resisted JJ’s attempts to care for his body.  At one point he barked, “If you won’t leave me alone, I want you to call my lawyer right now so I can take you out of my will.”  She laughed and said, “Honey, you’re way too sick today to do anything like that.  Let’s see how you are tomorrow.”  The following day, she asked him if he still wanted her to call the lawyer, and he said, “Don’t bother.”  Two days later, he died.


At the time of his death, Scott owned a 10-acre rectangular lot bordered on the west by Lake McNamee.  On the lot, near the lake was a 6-bedroom “guest house.”  On the east side of the lot was the 12-bedroom “main house,” connected to the lake by a paved walkway.


In his will, which contained all the formalities necessary in the jurisdiction, Scott left Randi his vintage 280Z sports car, left to a museum “my valuable collection of Roy Lichtenstein art,” and then said,

The lakefront property should be split into two equal halves.  My daughter Randi, who never really appreciated the lake, can have the eastern half and the main house.  Nurse JJ, who put up with more than she should have, can have the western half and the guest house.

The will was admitted to probate and the property was distributed accordingly.  JJ thought the guest house was too big to manage and wanted to sell it and buy a smaller house for herself and her boyfriend.  She signed a standard form contract to sell the property to Andrea Arnette. 

Shortly before the closing, on the first warm sunny day of that year, Andrea and JJ were walking around the property.  Randi, newly home from overseas, came down the walkway with some of her military buddies, carrying baskets and towels, and headed for the lake shore. JJ asked who she was and what she was doing.  Randi opened her mouth to speak, but a pair of jet-skiers went by on the lake and she couldn’t be heard.

When the noise died down, Randi said, “Who am I? I’m your worst nightmare, lady. I’ve been talking to the other nurses, and I’ve heard you’re nothing but a con artist who took advantage of my father to cheat him out of his property.  I’m challenging the will, so if you don’t have a lawyer, you better hunt one down.”  Another pair of jet-skiers went by.  When the noise died down, Randi continued, “What am I doing here?  Going to the lake.  We’ve always used this path to go picnicking at the lake from the main house and we always will.” Four more jet-skiers went by.   

When the noise died down, Andrea asked, “What’s with the jet skis?”  Randi laughed and said, “Didn’t they tell you?  They’ll be out every nice day all summer.  This place is known locally as Lake Make-A-Noise.”  

Discuss whether Randi can successfully challenge the will (assume it’s not too late to do so), whether Randi can continue to use the walkway to the lake, and whether Andrea can rescind the contract.

Question 4Z Spring 2013 Coverage:

· Responsible for Issues Related to JMB (Chapter 1) & Easements (Chapter 7)

· Not Responsible for Nuisance Issues

4Z.  Starting in 1885, Sonderling County held a fair every summer on the county fairgrounds.  By the 1980s, the fair was clearly failing:  traditional exhibits did not attract teenagers or young adults and the County was losing more money on the fair each year.  

 Late in 1984, Leigh, a successful promoter, reached an agreement with the County to run the fair for fifteen years.  Leigh was to pay the County an annual fee and then keep any profits.  As part of the deal, Leigh purchased a significant portion of the fairgrounds and agreed to lease the rest of the fairgrounds from the County every summer for the fair.  In addition, she bought a house for her family on a two-acre lot just to the east of the fairgrounds.  Leigh immediately reinvigorated the fair, which became a huge success and grew steadily. 

Karen owned a cattle ranch directly east of the two-acre parcel where Leigh lived. The winding public roads leading to the ranch were often dangerous in wet or icy weather.  An abandoned private road (the “Old Road”) led from Karen’s ranch across the two-acre parcel and along the edge of the fairgrounds to a public highway.  Shortly after moving into her house, Leigh orally agreed to allow Karen and her employees to use the Old Road when the weather made the usual access roads to the ranch unsafe. 


 Karen and her staff found that the Old Road was easier and quicker to use than the public roads.  They used it sometimes even in good weather, especially if they were returning tired to the ranch late at night.  Karen’s workers even patched up parts of the Old Road to make the drive smoother.


Karen believes she has “gypsy blood,” and has studied gypsy cultural traditions.  In 1989, she dressed as a gypsy and set up a fortune-telling booth at the fair that quickly became very popular. Word spread among ranchers trading livestock at the fair that Karen’s cattle were especially high in quality because she used her “gypsy powers” to select and breed them.   

In subsequent years, Karen, along with a group of her ranch hands, attended the fair almost daily.  Karen would tell fortunes while the hands would trade livestock and do other ranch-related business. They usually used the Old Road to get to and from the fair, but Leigh, busy with the operation of the fair, didn’t notice.  Partly due to her activities at the fair, Karen’s business boomed and she invested in additional farm buildings and cattle.  

In 1998, Karen’s workers built a brightly-colored gypsy wagon. Subsequently, on the first day of each year’s fair, Karen would stage a sort of parade along the Old Road to the fairgrounds, with a truck pulling the wagon, music playing, and most of the ranch staff marching along behind.  Leigh’s children would bring their friends over every year to watch the parade, but Leigh was always too busy on the first day of the fair to notice. 

By 1999, when Sonderling County renewed its contract with Leigh for 25 more years, the fair was a major event for both local folks and tourists, lasting from mid-June to mid-August every year.  Although the fair brought a lot of money into the local economy, residents living nearby began to complain about increasing amounts of noise, trash, traffic and trespassing. Leigh increased her security and cleaning staff and worked with the County to ease parking and traffic concerns, but the problems continued.


Late in 2004, a cattle disease killed off most of Karen’s stock and she had to shut down the ranch so it could be decontaminated.  During the next two years, as Karen worked desperately to save her business, she did not attend the fair or even use the Old Road very often.


By October 2005, all of Leigh’s children had left home, so she sold her house and the two-acre parcel to Matt.  When Matt asked about the Old Road, she told him that “the gypsy lady who runs the ranch next door uses it sometimes when the weather is lousy.”


In the summer of 2006, Matt first experienced life adjacent to the Sonderling County Fair, which produced an unpleasant amount of noise and occasional trespassers and litterers. Other folks living near the fairgrounds told him that “it gets worse every year.” And the following summer it did!!


On the first morning of the 2007 fair, Matt heard a great commotion outside.  Karen finally had managed to get her business running again and was staging an especially elaborate “Gypsy Returns to the Fair” parade.  As the gypsy wagon, the ranch hands, and a little marching band crossed the Old Road, spectators from the fair poured onto Matt’s land.  Then, each day of the fair, Karen and her staff used the Old Road to cross between the ranch and the fairgrounds. Matt said nothing, as he was not enthusiastic about trying to negotiate with the burly ranch hands.

To make matters worse, at the 2007 fair, for the first time, Leigh brought in well-known rock bands and had them perform after the main fair events had ended for the day.  These concerts were supposed to run from 8:30 to 10:00 pm but they rarely started on time and sometimes lasted until nearly midnight. To stage these concerts, Leigh had built a special band shell very close to Matt’s lot, so he was particularly affected by the noise and by the trespassing littering teenagers who attended the concerts and often tried to further their sexual development in Matt’s yard afterward. 


After a few days, Matt complained to Leigh, but she wasn’t interested in changing anything because she was charging separate admissions for the concerts and they brought in a lot of money.  The following day, Matt went to the fair.  Near the band shell, he found an area where several charitable and political groups had set up tables giving out information. Standing nearby, he unfolded a large sign that said, “Sonderling County Late Night Concerts UNFair to Neighbors.”  Within five minutes, two security guards  arrived to escort him off the fairgrounds.

Discuss whether Matt might have a nuisance cause of action for harm he was suffering from the fair in general and from the rock concerts in particular; whether he can prevent Karen and her employees from using the Old Road (or at least limit their use of it); and whether he can force Leigh to allow him to protest at the fair.

Question 4AA Spring 2013 Coverage:

· Responsible for Issues Related to Wills (Chapter 3) & Adverse Possession (Chapter 5)

4AA.  In 1997, 23-year old David Cheyanne (DC) Dent, the lead singer of the band “Sausage & Mushrooms,” was diagnosed with brain cancer.   DC entered a clinic run by well-known specialist Dr. Angelica Arzhang in the little-known state of Sussonneff.  Dr. Arzhang was famous for keeping very tight control of her patients, limiting visiting hours, and insisting that they follow her directions to the letter.  DC didn’t mind this, as he was used to being told what to do by his agent.  After several months at the clinic, DC became quite close to Dr. Arzhang.  He would tell her stories about his wild life as a musician on the road and she would talk about her lifelong dream of running a summer camp.  


DC’s only living relative was his aunt, Major Meaghan Mercure, who was stationed at the Fort Norris army base not far from the clinic.  On New Year’s Day 1998, while she was visiting DC, the two had a nasty argument about politics and Major Mercure stormed out.  DC then insisted that he write a will immediately so that his aunt would not get any of his property.  

Dr. Arzhang couldn’t reach DC’s regular lawyer, so she called her own lawyer, Houston Hughes.  Before Hughes arrived, DC had a brief seizure, which left him unable to speak.  Worried that he was dying, DC grabbed a pen and a paper napkin.  While Dr. Arzhang talked gently to him to try to calm him down, DC rapidly scribbled down instructions for the will, then fell asleep.  

When Hughes got to the clinic, he drafted a will based on DC’s instructions, occasionally asking Dr. Arzhang for help translating a badly written word.  Hughes then printed out the will on one of the clinic’s printers.  Dr. Arzhang awakened DC, who looked at the will sleepily, then grabbed his pen and signed it.

Dr. Arzhang brought in two nurses, Kristen and Shari.  Hughes explained the situation. DC then pointed to the will and mimed signing it.  Next, Hughes and Kristen signed the will as witnesses.  Before Shari could sign, DC had another seizure.  Dr. Arzhang shoved everyone else out of the room and Shari then signed the will in the hall.  DC never regained consciousness and died the next day.   His aunt, still angry about their argument, did not attend his funeral.  A few months later, the army deployed her to the Middle East.

At the time he died, DC owned a wooded lot in Sussonneff with some old army barracks on it He had bought the lot because it was next to a factory where Farbotko’s Frozen Foods (FFF) made his favorite frozen pizzas.  DC’s will divided the wooded lot into two parts.  He left the north half containing the old barracks (Northacre) to Dr. Arzhang “for her to live her camp dreams.”  The south half (Southacre), he left to FFF “to help carry on an extra large tradition of great pies.” He left his other assets to well-known charities. DC’s will did not mention his aunt at all.


In the spring of 1998, Dr. Arzhang cleaned up the old barracks on Northacre and painted them a dark greenish brown so they’d blend in with the woods. She also built a fence along the property line separating Northacre from Southacre.  That summer and every summer since, she has operated a sleep-away camp on Northacre for about 30 girls from mid-June to Mid-August.  

Every summer, when camp ends, Dr. Arzhang packs up all her equipment (including the directional signs, the cots and bedding, and the cooking and sports gear) and puts it into an off-site storage facility.  After the equipment is stored, she thoroughly cleans the barracks and the grounds and leaves virtually no trace of the camp. In the late spring, she sets the camp up again, repainting the barracks the same color every third year.


Kevin Kyle is the manager of the FFF factory next to the wooded lot.  Because the woods on Southacre are so beautiful, Kevin mostly has let the surface of Southacre run wild since 1998. He allows members of the public to hike and picnic in the woods, but fewer than 100 people a year actually do this.  Every two months, Kevin has employees survey the lot, pick up any litter, and deal with any dangerous conditions that they find. Once or twice a year, FFF holds events on the lot for its employees, but Kevin has had his staff clean up thoroughly after these events.  

Meanwhile, Kevin’s staff built a huge underground complex that includes space for manufacturing, storage, offices, and a gym and pool for the employees. The complex lies under about 30% of the surface of Southacre.  During its construction, Kevin’s staff tried to disturb the woods on the surface as little as possible.  When the complex was completed in 1999, they restored the affected parts of the woods to essentially their original condition. Since its completion, the complex has been an integral part of the operation of the FFF factory. 

In the years since DC’s death, the U.S. Army sometimes had stationed Major Mercure at Fort Norris and sometimes at various postings in the Middle East.  In January 2010, she was wounded in Afghanistan and was flown to a V.A. Hospital in Sussonneff.  There she met Shari, one of the nurses who had witnessed DC’s will.  Troubled by Shari’s description of what had taken place when her nephew’s will was signed, and worrying that she had been robbed, Major Mercure hired a lawyer to contest the will and reclaim both Northacre and Southacre.

Discuss whether Major Mercure is likely to succeed in getting title to Northacre and/or Southacre. Assume that she can still contest the will in 2010. In the state of Sussonneff, the statutory period for adverse possession is ten years. 

Question 4AB Spring 2013 Coverage:

· Responsible for Issues Related to Landlord-Tenant (Chapter 6) That We Cover;  Assume “Waste”  Means Substantial Harm or Permanent Change to the Landlord’s Property 
4AB. Based on the following scenario, discuss whether:

(a) with regard to #295, Scott can evict Graham for putting up his holiday display or force Graham to remove some or all of it; and

(b) with regard to #333, Scott can refuse to allow Jerome to transfer the unit to Beshoy. 

Relevant provisions of the Arshamadi Residential Landlord-Tenant Act (identical to those in Florida) are included at the end of Question IV.  

Scott Schlosser owns and leases out all the units in several adjoining two-family houses on Joblove Street in the state of Arshamadi.  For each of the units, Scott uses identical leases that include the following provisions:

(M) Tenant agrees not to commit waste on the premises. …

(Q) Tenant may transfer rights under the lease to a new party with consent of the landlord, which consent shall not be unreasonably withheld.

The leases also make clear that, for the term of the lease, the tenant is entitled to use the land adjoining the unit as well as the residence. 


Five years ago, Graham Yannuzzi entered into a ten-year lease with Scott for the unit at #295 Joblove Street.  Each December since then, Graham has put up increasingly elaborate Christmas decorations on the front of his unit and on the adjoining lawn.  Scott, who is Jewish, thinks that Graham’s displays are tacky, but has not objected to them in the past even though he has to look at them regularly because his office is right across the street from Graham’s unit. 


During Thanksgiving weekend 2010, Graham created his most elaborate display ever, including more lights, more items on his lawn, and, for the first time, something on the roof of his unit (namely, a very large illuminated Homer Simpson Santa Claus in a sleigh).  This time, Scott thinks Graham has gone too far, and particularly objects to the sleigh, because he is worried that its weight or the way it is attached might harm the roof.


Also during Thanksgiving weekend, Jerome Josephs, the tenant in the unit at #333 Joblove Street, informed Scott that he had gotten a new job in a different city and that he wanted to transfer his lease beginning February 1 to his friend, Beshoy.  Last week, Beshoy came to Scott’s office and filled out Scott’s standard application form.  

After he collected Beshoy’s application form, Scott pointed out the window at Graham’s holiday display and said, “Pretty awful, huh?”

“I quite like it,” Beshoy replied.

“You wouldn’t want to do anything like that yourself?” Scott asked nervously.

“Oh, no,” said Beshoy.  “I am not a Christian.”

“Huh,” said Scott.  “How long have you been in this country?”

Beshoy stared at Scott.  “You are joshing, right?  I was born here. I am an American citizen.”

“OK, no problem. I welcome all people,” Scott said quickly.  “You just can’t be too careful since nine … uh … these days.”

After Beshoy left, Scott ran a background check on Beshoy that turned up nothing problematic.  However, when Scott looked carefully at the application, he saw that Beshoy worked for a company that Scott had heard was having financial difficulties.  He called Jerome and told him that he couldn’t accept Beshoy as a tenant because his income was too uncertain.    

STATUTES RELEVANT TO QUESTION 4AB 

Arshamadi Residential Landlord-Tenant Act

83.52. Tenant's obligation to maintain dwelling unit. The tenant at all times during the tenancy shall: …

(6) Not destroy, deface, damage, impair, or remove any part of the premises or property therein belonging to the landlord nor permit any person to do so.

(7) Conduct himself or herself, and require other persons on the premises with his or her consent to conduct themselves, in a manner that does not unreasonably disturb the tenant's neighbors or constitute a breach of the peace.

83.56. Termination of rental agreement …

(2) If the tenant materially fails to comply with §83.52 or material provisions of the rental agreement, other than a failure to pay rent, or reasonable rules or regulations, the landlord may:

(a) If such noncompliance is of a nature that the tenant should not be given an opportunity to cure it or if the noncompliance constitutes a subsequent or continuing noncompliance within 12 months of a written warning by the landlord of a similar violation, deliver a written notice to the tenant specifying the noncompliance and the landlord's intent to terminate the rental agreement by reason thereof.  Examples of noncompliance which are of a nature that the tenant should not be given an opportunity to cure include, but are not limited to, destruction, damage, or misuse of the landlord's or other tenants' property by intentional act or a subsequent or continued unreasonable disturbance.  In such event, the landlord may terminate the rental agreement, and the tenant shall have 7 days from the date that the notice is delivered to vacate the premises.  …

(b) If such noncompliance is of a nature that the tenant should be given an opportunity to cure it, deliver a written notice to the tenant specifying the noncompliance, including a notice that, if the noncompliance is not corrected within 7 days from the date the written notice is delivered, the landlord shall terminate the rental agreement by reason thereof.  Examples of such noncompliance include, but are not limited to, activities in contravention of the lease or this act such as having or permitting unauthorized pets, guests, or vehicles;  parking in an unauthorized manner or permitting such parking;  or failing to keep the premises clean and sanitary.  … 
