QUESTION TYPE 4: ISSUE-SPOTTER

4B.
Charlie Brown was dying.  He wrote out a will entirely in his own handwriting and signed it.  He then called two friends, Linus & Schroeder, into the room and said, "This is my will, please sign it."  Linus & Schroeder then signed their names at the bottom.  The will stated, 


"I, Charlie Brown, being of sound mind, leave my possessions at the time of my death as follows:


a) I hereby divide my property Peanutacre into two parts.  The portion of the property west of the Skippy River, which shall hereafter be known as Crunchyacre, I leave to my friend Schroeder and his heirs.  The portion of the property east of the Skippy River, which shall hereafter be known as Smoothacre, I leave to Liza (the little red-headed girl) and her heirs.  


b) I hereby leave the rest, residue and remainder of my estate to Liza and her heirs.



[Signed] Charlie Brown


c) P.S., I deliberately am disinheriting my only son, James, who is a creep."


Charlie Brown died in 1961, leaving no spouse, and only one child, James.  Later that year, James died, leaving as his sole heir a fourteen year old son named Buster.  After Charlie's death, Liza went to look at Smoothacre, which had only two buildings: a rough two-room cabin and an outhouse.  She concluded it was a little too rustic, and decided to hold it as investment property.


Schroeder took immediate possession of Crunchyacre, a wooded piece of property with a large house on it.  Schroeder had stayed at the house several times while Charlie Brown was alive.  He knew that Charlie Brown generally had used a path across the property that now was Smoothacre to get from the house on Crunchyacre to Lake Smooth, a public lake renowned for its trout fishing.  Once they moved into the house, Schroeder and his children used the path to go fishing almost every week even though they could have driven to the lake on public roads in about the same amount of time.


In 1967, Schroeder decided to turn his house on Crunchyacre into a small restaurant/hotel.  He wrote the following letter to Liza:


"Dear Liza, 



I am opening a small restaurant/hotel on Crunchyacre.  I assume I can keep using the path across Smoothacre to get fish for my guests.  Good luck in Cabaret.







Schroeder"


Liza never answered the letter.  Schroeder opened the Bay-Tove Inn in January, 1968.  He advertised it as having "Great Trout to Eat; Great Trout to Catch," and encouraged his guests (up to four families a week) to use the path across Smoothacre to get to Lake Smooth.


In June 1973, Liza sold Smoothacre to Orville O'Hara.  O'Hara recorded the sale immediately.  O'Hara fixed up the cabin on the property and installed indoor plumbing.  In August, Schroeder saw O'Hara walking around Smoothacre and asked who he was.  When O'Hara said he'd bought Smoothacre, Schroeder explained his use of the path and offered to purchase an easement "for the use of the path for the Inn and its guests" for $1000.  O'Hara agreed and they wrote out and signed the necessary papers.  


In September, 1973, O'Hara sold Smoothacre to Abigail Adams.  On October 1, Schroeder recorded his easement.  On October 3, Abigail, who had no actual knowledge of the easement, recorded her deed to Smoothacre.  Abigail moved into the cabin (the first person to live there since Charlie Brown's death), but never tried to stop Schroeder's guests from using the path.


In January 1982, Liza bought Smoothacre back from Abigail and recorded her deed.  She immediately put up fences to try to prevent Schroeder and his guests from using the path.  In February, Buster Brown appeared on the scene, claiming Charlie Brown's will was invalid and that he (and his dog Tige) owned both Smoothacre and Crunchyacre.  


Discuss the parties' rights to Smoothacre, Crunchyacre, and the use of the path to the lake.

4D.
Walsh Enterprises, a land development corporation, purchased a tract of land and subdivided it into 26 3-acre parcels in order to build and sell luxury homes.  Walsh called the subdivision "The Alphabet Estates" and gave each parcel a whimsical name, each beginning with a different letter of the alphabet, such as "Timbuktu", "El Dorado" and "Kendall."


The five lots whose names began with the letters V through Z were separated from the rest of The Alphabet Estates by Uptah Creek.  At the time Walsh purchased the land, there were no roads leading to these parcels.  In order to avoid the expense of building a bridge suitable for auto traffic across the creek, Walsh purchased an easement across a neighboring farm, Tumarkinacre.  The easement, which Walsh and Paul, the owner of Tumarkinacre, executed with all necessary formalities and properly recorded, contained the following key language:


"The owners and residents of the five parcels described above may use the road across Tumarkinacre for access to their residences."


Walsh built large houses on each lot in The Alphabet Estates and placed a sign with the name of each "Estate" at the foot of its driveway.  Walsh then began selling the homes.  The deeds for the first six sales Walsh made, including the sale of "Valhalla" to Marie, contained the following provisions:


1) Buyer agrees that buyer will maintain a sign with the name of Buyer's Estate in its present location at the foot of the driveway of Buyer's property.


2) Buyer agrees that Buyer may only change the name of Buyer's Estate to another name beginning with the same letter of the alphabet.


3) Buyer agrees to use the property for residential purposes only.


Walsh had trouble selling the homes, so after the sixth sale, it dropped the third of these provisions from the deeds.  It then sold ten more lots.  The deeds to each lot sold were properly recorded.


When Walsh ran into more trouble selling the remaining lots, it began seeking tenants to lease them.  Walsh then signed a five-year lease with Kelley for the property called "Zanzibar."  The lease contained the same three provisions Walsh had put in the original deeds (with the word "Tenant" where the deeds had said, "Buyer").


About a month after Kelley leased "Zanzibar," she was appointed to the State Supreme Court and had to leave town.  She arranged for Austin to stay at "Zanzibar," telling him "you basically can have it for the rest of my five-year lease, but why don't we treat it like a month-to-month tenancy, and you can pay rent directly to Walsh."  Austin agreed.


Two weeks later, Austin replaced the "Zanzibar" sign with one that read, "Coming Soon: Victorian Hideaway Cottages."  He then brought in a large construction crew on the road across Tumarkinacre and built 16 little cottages on the property.  He opened his cottages for business three months later, again replacing his old sign with one that said, "Victorian Hideaway Cottages:  Seasonal Residences"  Austin rented the cottages for no less than two-month periods to wealthy vacationers.  He was very successful, and his guests greatly increased traffic on the road across Tumarkinacre.


During the construction period, Walsh made no attempt to interfere with Austin's operations, and accepted rent every month.  Shortly after the Cottages opened for business, Walsh decided to get out of the residential landlord business and sold its interests in the remaining Alphabet Estates, including the one originally called "Zanzibar," to Paul.


Paul is upset with the traffic on Tumarkinacre and would like to evict Austin or limit his use of the lot.  Marie, the owner of "Valhalla", which is just down the street from the "Victorian Cottages" is upset that another Estate has a name beginning with "V" and is upset that Austin is not using the property as a residence.  Discuss any rights and remedies Paul and Marie might have.

4E. 
Doris owned Dayacre, a large tract of land in a rural area in a midwestern state.  Dayacre was bounded on its north and south sides by country roads.  In the center of Dayacre there was a lake, next to which Doris built a big house and a small bandshell.  She also paved a driveway from the road at the north edge of the property to the house. She used the driveway for access to the house.  Doris only occupied the house for a few weeks a year.  When she was at the house during the summer, Doris invited famous people to give concerts in her bandshell and invited her friends to listen for free.


In 1961, Doris sold the northern third of Dayacre to Gladys.  Gladys's lot became known as Knightacre.  Doris continued to use the driveway for access to her property and to hold summer concerts when she visited Dayacre.  Gladys built a house on Knightacre, moved into it, and used the same driveway for access.  In 1965, Doris sold the southern third of Dayacre to the state government.   At the same time, the state bought the property east and west of Dayacre and turned its entire holding into a nature preserve.


In 1967, Gladys suffered a nervous breakdown and was confined to bed by her doctors.  She found the noise from the summer concerts at Dayacre to be intolerable to her nerves.  She contacted Doris, and they entered into the following agreement:

Doris, her heirs and assigns promise to Gladys, her heirs and assigns to stop having summer concerts in the bandshell at Dayacre because of the noise they create.  In consideration for this agreement, Gladys gives Doris $4,000 and two Pips.


In 1969, Gladys died, and left Knightacre to her son Ray.  Doris kept her agreement until she died in 1979.  After Doris's death, her estate sold the property to a rock band called Hudson.  Hudson's manager and lead singer, Clara, examined the property before she purchased it for the band.  She noticed that the bandshell was dusty and in need of repair.  When she inquired about it, she was told it had not been used for some time.


Hudson was touring constantly in the years after they bought Dayacre, and so did not take possession of it until 1983.  In that year, they set up residence in the house and tore down the bandshell.  Using the original driveway for access, they brought in construction people and built a big amphitheatre by the lake on the site of the old bandshell. They began holding regular concerts in the amphitheatre, for which they charged admission.  About half the concerts were benefit performances, the money from which went to environmental causes.  Concertgoers reached the amphitheatre using the access road across Knightacre.  


By 1985, Hudson had become permanently housed at Daya-cre, holding concerts 8 months a year.  The state was so pleased by the environmental benefit concerts that it granted Hudson an easement across its nature preserve to use as a second access road to the amphitheatre.  Ray was not so pleased.  He did not like the constant traffic on the access road or the noise from the concerts.  Discuss what rights and remedies Ray might have against Hudson.

4J.
Kenneth Kesey, the famous jazz musician and novelist, had a terminal disease.  Kenneth had never married and his closest living relative was Ringo Kesey, his father's uncle's great-grandson.  Kenneth did not know Ringo very well.


Ken was unable to get about much, so he hired a full-time nurse, April P. Ratchitt, to stay in his house and take care of him.  April was an attractive young woman, and Kenneth soon had a kind of crush on her.  She enjoyed his attentions and enjoyed joking with him about all the riches he would shower on her.  


One day, Kenneth suddenly seemed to get worse.  April asked if he had written a will; when he said he had not, she insisted on bringing a lawyer friend of hers, Louise Nicholson, to draft one.  Louise came to the house, bringing her 15-year old son Jack.  After talking to Kenneth for a while, Louise drafted a will with the following substantive provisions:  


1) I leave my house, everything in it & the surrounding grounds to April Ratchitt.  


2) I leave the rest of my estate to the "Say No To Disco" Foundation of Beverly Hills, California.


Louise then called April into the room.  Kenneth signed the will at the bottom, without showing April the provisions of the will.  April, Jack, and Louise signed as witnesses.  


Two weeks later, Kenneth called Louise and asked her to come by.  When she arrived, they chatted for a bit about April.  "She loves to tease me," he explained.  "Sometimes she jokes that she won't give me my medecine unless I promise to give her all my property.  She doesn't know I already have."  He explained that he thought he ought to change his will, however, to "leave something to Ringo."  He promptly died.  The date was April 1, 1975.  Three days later, before he heard of Kenneth's death, Ringo left the U.S. to go on a Peace Corps mission to the Ivory Coast.  


After Kenneth's death, April continued to live in the house for two years.  She then moved in with another sick old man.  She decided to put the house up for rent, but despite advertising through Coldheart Banker, it took two years to find someone to lease the house.  Finally, Fred McMurphy and his three sons rented the house beginning on July 1, 1979, converted it into a business, and began selling nuts.  "McMurphy's Nuthouse" was very successful.


In the summer of 1980, Ringo returned from Africa. He began hitchhiking around the country, sleeping wherever he could find space.  One night, August 22, 1980, he actually slept in the backyard of the Nuthouse, but he was chased out by McMurphy in the morning.  He eventually settled down in a job as a locksmith.


In the Summer of 1986, Ringo met Louise at a party.  She told him about the will-signing and about her last conversation with Kenneth, and Ringo decided to challenge the validity of the will and claim Kenneth's house. Discuss who has rights to the house.  Assume there is no statute of limitations for challenging wills.

4N.
Gavin, a developer, chastened by recent anti-tobacco advertising, decided to create a tobacco-free housing development. He purchased a large parcel of land, subdivided it into 75 two-acre lots, and built houses on each.  He called the development “Fresh Air Estates” and placed a sign with the name of the development and a very large no smoking symbol over the gates at the main entrance to the development.  In the deeds to the first thirty lots he sold, Gavin included covenants stating that, “All present and future residents must refrain from using tobacco products on the premises.”  


Tired of marketing real estate, Gavin then sold all but one of the remaining lots without any restrictions to Lynn, another developer.  Lynn continued to sell the houses in Fresh Air Estates, but did not include the anti-tobacco covenant in the later deeds.   

Shortly afterward, Gavin died.  In his valid will, he left the one lot he still owned in Fresh Air Estates “to my friend Roy and his heirs so long as tobacco is never used on the premises, otherwise to my oldest grandchild then living.”  Roy was not interested in the residence in question, so he immediately sold it to Santiago by a quitclaim deed without mentioning the smoking restriction.  Santiago, who smokes cigarettes occasionally, promptly recorded his deed and moved into Fresh Air Estates.


Bonnie owns the house next door to Santiago’s.  She is an ex-smoker who purchased one of the first thirty lots sold because she does not like watching other people smoke.  She got very angry the first time she saw Santiago smoking in his yard and told him he had to stop.  The subsequent altercation received local press attention and Diana, Gavin’s oldest living grandchild, read about the situation in the Monday paper.  She immediately claimed the rights to Santiago’s lot. 

Discuss whether Diana is entitled to present possession of Santiago’s lot, and, if not, whether Bonnie has any remedy for Santiago’s use of tobacco products.  You should not discuss the culpability (if any) of the tobacco companies themselves. [Fall 2007 Property:  Assume the grants to Roy and Gavin’s oldest granchild are valid.]
4R.
Ophelia owned Waldenacre, a 5-acre wooded lot with a large pond in the center, located in the State of Nature. In 1985, she sold Waldenacre to Anastasia Astoria, a supermodel, who promptly had her agent record the deed.  A few months later, Anastasia met Roberto Ruiz, the charismatic leader of a small Latin American nation.  After a few weeks of intensely romantic courtship, the two were married in a highly publicized ceremony that the tabloid press dubbed “the wedding of the decade.”  

A few weeks later, in a burst of newlywed beneficence, Anastasia gave Waldenacre as a gift to her long-time personal trainer and secretary, Biff Bysepps.  In the deed, she referred to herself as “A.A.Ruiz.” She promptly had her agent record the deed.  During the following year, Biff, who lived about a mile from Waldenacre, would periodically run laps around the pond on the property.  

In the fall of 1986, Anastasia was hit on the head with a football at a homecoming game and developed partial amnesia.  Forgetting that she had already given Waldenacre away, she advertised it for sale in the local newspaper.  Carol Clymetchage, a professor of Ecology, went to view the property with Anastasia.  While they were there, they saw Biff jogging on the property.  Carol asked who the jogger was.  Anastasia replied, “That’s my trainer, Biff.  Isn’t  he buff?”  After some further discussion, Carol agreed to purchase Waldenacre for its approximate market value.  As soon as they closed the deal, Anastasia had her agent record Carol’s deed and then moved to her husband’s residence in Santa Susanna, taking Biff with her.

For the next 13 years, Carol used Waldenacre sporadically.  Three or four times a year, she would bring her ecology classes onto the property for several hours to study the plant life.  A few times a year, she would bring her nieces and nephews to the property to go swimming.  Every few months, she would go onto the property by herself for a few hours to walk quietly.  In 1993, Biff returned to the U.S. for two weeks. Unbeknownst to Carol, he ran laps around the lake as he had done when he lived nearby.

In 1997, Tao Chemical Co. (“The Way to a Better World”) developed a type of fast-growing ivy that contained an enzyme effective in treating some skin cancers. The important (and very profitable) ivy grew well in the area around Waldenacre and Tao tried to purchase more land to grow it.  After encountering resistance from local owners, Tao successfully lobbied the state government to use its Eminent Domain power to purchase land for growing the ivy and then to resell it to Tao for the same price the state paid.  One of the properties that the state condemned under this plan was Waldenacre.  A group of neighboring owners challenged the state’s use of its Eminent Domain power as violating the Public Use clause of the state constitution.

(1) Assuming the State of Nature follows the standards for Public Use outlined in Poletown, discuss whether this use of the Eminent Domain power is valid under the state constitution (approximately 15 minutes).

(2) Discuss whether, if a court upheld the use of Eminent Domain, the compensation for Waldenacre should be paid to Biff or to Carol (approximately 30 minutes).

4W. [FALL 2007: Discuss will and easement issues, not whether A can rescind]  Scott Samuels was in the hospital dying of a degenerative nerve disease that caused a lot of pain but left his mind clear.  He was made cranky not only by the pain, but because his only close relative, his daughter Randi, was serving in the military overseas, and could not be by his bedside.  Most of the nurses in the hospital greatly dislike dealing with Scott; one of them remarked that it made you “go bats” to have to work with him.  

One nurse, Jamie Josephson (known as “JJ”) managed to get along fine with Scott.  When he was cranky, she laughed at him and flirted with him.  When he called her names, she’d tug on his earlobe and call him “naughty.” When she was doing medically required procedures that he didn’t like, and he asked why she didn’t just leave him alone, she would smile and say, “Because I’m trying to get you to leave me all your money.”

One day, after JJ had been working with Scott for several weeks, he told her he had called his law firm and they were sending over a lawyer to redo his will so he could really leave her all his money.  She laughed and said “It’s about time.”  She was surprised at the end of her shift to see that the lawyer sent over was her high school friend Nelsy Buist.  JJ and Nelsy talked for a while, then JJ went home and Nelsy went into Scott’s room to do the will.


A few days later, Scott had a very bad day.  In great pain, with his blood pressure very low, he resisted JJ’s attempts to care for his body.  At one point he barked, “If you won’t leave me alone, I want you to call my lawyer right now so I can take you out of my will.”  She laughed and said, “Honey, you’re way too sick today to do anything like that.  Let’s see how you are tomorrow.”  The following day, she asked him if he still wanted her to call the lawyer, and he said, “Don’t bother.”  Two days later, he died.


At the time of his death, Scott owned a 10-acre rectangular lot bordered on the west by Lake McNamee.  On the lot, near the lake was a 6-bedroom “guest house.”  On the east side of the lot was the 12-bedroom “main house,” connected to the lake by a paved walkway.


In his will, which contained all the formalities necessary in the jurisdiction, Scott left Randi his vintage 280Z sports car, left to a museum “my valuable collection of Roy Lichtenstein art,” and then said,

The lakefront property should be split into two equal halves.  My daughter Randi, who never really appreciated the lake, can have the eastern half and the main house.  Nurse JJ, who put up with more than she should have, can have the western half and the guest house.

The will was admitted to probate and the property was distributed accordingly.  JJ thought the guest house was too big to manage and wanted to sell it and buy a smaller house for herself and her boyfriend.  She signed a standard form contract to sell the property to Andrea Arnette. 

Shortly before the closing, on the first warm sunny day of that year, Andrea and JJ were walking around the property.  Randi, newly home from overseas, came down the walkway with some of her military buddies, carrying baskets and towels, and headed for the lake shore. JJ asked who she was and what she was doing.  Randi opened her mouth to speak, but a pair of jet-skiers went by on the lake and she couldn’t be heard.

When the noise died down, Randi said, “Who am I? I’m your worst nightmare, lady. I’ve been talking to the other nurses, and I’ve heard you’re nothing but a con artist who took advantage of my father to cheat him out of his property.  I’m challenging the will, so if you don’t have a lawyer, you better hunt one down.”  Another pair of jet-skiers went by.  When the noise died down, Randi continued, “What am I doing here?  Going to the lake.  We’ve always used this path to go picnicking at the lake from the main house and we always will.” Four more jet-skiers went by.   

When the noise died down, Andrea asked, “What’s with the jet skis?”  Randi laughed and said, “Didn’t they tell you?  They’ll be out every nice day all summer.  This place is known locally as Lake Make-A-Noise.”  

Discuss whether Randi can successfully challenge the will (assume it’s not too late to do so), whether Randi can continue to use the walkway to the lake, and whether Andrea can rescind the contract.

4X.  In 1977, Tony, an aging hippie, inherited a large undeveloped estate in the state of Harrison.  Tony divided his land into 36 one-acre parcels and built a house on each. He called the community “Nirvana” and dedicated it to his non-violent vegetarian values. He ran advertisements in the alternative press touting Nirvana as a “safe haven from the vicious vibes that emanate from any vestige of violence toward man or beast.”  He quickly sold two of the houses to friends who shared his beliefs.  When a couple he did not know bought the third house, he added the following language to their deed:

Buyer agrees that buyer and buyer’s heirs and assigns will refrain from killing animals or eating or using animal flesh on the premises.

In the next year, he sold 25 more houses, including the above language in all the deeds.  Opal was the purchaser of one of these houses.


1979 saw recessions in the national economy, in hippie values, and in Tony’s hairline (to put it baldly).  Having trouble making sales, Tony got two friends each to buy one of the unsold houses to use as a small business.  David opened “Cuppa Joe,” a coffee and donut shop and Mary opened “Sew Buttons; Save Zippers,” a sewing store. Although Tony did not include relevant language in their deeds, they  both orally agreed to abide by the “animal flesh” understanding after Tony conceded that David could use dairy products and Mary could sell buttons made from seashells. 


In 1980, Tony died of food poisoning after eating rancid yogurt.  Mary inherited all his property.  She rapidly sold the six remaining houses in Nirvana, telling each buyer, “This is supposed to be an all vegetarian development, so you shouldn’t use meat at all in the house.”  However, she did not put any relevant language into their deeds. One of these last six buyers was Amanda, who purchased the house next to Opal’s.  


In 1981, Opal planted a line of cherry trees next to the property line dividing her lot from Amanda’s.   Amanda liked to sunbathe in her yard, and expressed concern that the trees might eventually block the sunlight. Opal, who was a lawyer, offered to grant Amanda a negative easement for sunlight (which is allowed in the state of Harrison).  After some discussion in which they agreed that Amanda didn’t need or want protection for the twenty feet closest to the property line, Opal executed a document containing all necessary formalities to create the negative easement (expressly excepting the nearest twenty feet).  


Amanda never recorded the document.  She sold her lot to Brian in 1984, noting in the deed that she was conveying, along with her fee simple, a negative easement for sunlight burdening Opal’s lot.  Brian recorded this deed.  In 1985, Opal sold her lot to Greg, who also recorded his deed.  


During the next two decades, the residents of Nirvana outwardly lived a vegetarian lifestyle, although a few occasionally wolfed down Big Macs behind drawn curtains or, finding a mouse in their organic whole grains, quietly slew it. This was fine with Greg, a committed vegetarian. Brian ate meat away from the house, but he had a vague notion that his neighbors were all vegetarians, so he didn’t eat meat at home to avoid upsetting them. Perhaps because of the lack of “vicious vibes,” (or because nobody trimmed them), the cherry trees Opal had planted grew rapidly.  In 1987, their outer branches first crossed the property line.  By 1994, a few inches of trunk and more than 12 feet of foliage from each tree had extended onto Brian’s lot.


Early in 2005, Brian found a copy of his deed. He realized the cherry trees were blocking the sunlight to over half his yard.  He then discovered that close to a quarter of each tree was on his side of the line. Boiling with anger, Brian demanded that Greg comply with the easement and trim the trees. Greg said he had no idea what Brian was talking about.  Brian then asked Greg to at least cut them back to his side of the line.  Greg refused, saying that cutting them back would be too harmful to the trees. 


The next day, Brian rented a chain saw and started to trim the trees himself.  Greg tore into Brian’s yard and announced that, as his trees had been growing unimpeded on Brian’s land for “more than a decade,” the space where they stood now belonged to Greg.  Unsure of the validity of this claim, Brian returned the chain saw, but stopped on the way home to buy some thick steaks, some charcoal and a barbecue grill.  He began to grill the steaks right next to the property line. Greg, like many long time vegetarians, became intensely physically ill if he smelled cooking meat. Gagging, he begged Brian to stop grilling. Brian, sensing victory, smiled and said “Tenderloin twice a day till the trees are trimmed.”

Discuss any legal claims Brian and Greg might have against each other (including their likely success and possible remedies).  The state of Harrison is a race-notice jurisdiction.  Its limitations period for all adverse possession actions is ten years and it requires an adverse possessor without color of title to pay taxes on the claimed land.  
4Y.  Based on the following scenario, discuss whether, as of May 2007,  Christina can stop Bob from using the pipes across her land and whether she has any remedy for harm caused by water running off Bob’s land. Assume that, in the relevant jurisdiction, nuisance law does not provide a remedy for this type of water run-off and the statute of limitations applicable to prescriptive easements is 15 years. [Property Fall 2007:  Ignore the water-run-off issue]
In 1995, Aparna and her brother Bob together inherited from a great uncle a large diamond-shaped lot containing a five-bedroom house and a smaller two-bedroom cottage (see map on page 10).  At the time, both buildings got water from wells on the property and emptied sewage into a common septic tank.  The following year, the county passed a valid ordinance requiring all residences to hook up to the county’s water and sewer system within five years.  

In 1996, Aparna and Bob agreed to split their property into separate parcels.  They divided the diamond into four quadrants (North, East, South and West.  See map at end).  Aparna became sole owner of the East quadrant, which contained the large house.  Bob became sole owner of the other three quadrants and the cottage, which was located in the South quadrant.  The documents laying out this property division were properly recorded. 


In 1998, Aparna and Bob installed pipes connecting their houses to the county’s water and sewer line (shown as dotted lines on the map).  The pipes ran from Bob’s cottage in the South quadrant, across the East quadrant where pipes from Aparna’s house fed in.  The pipes then continued across the North quadrant, at the edge of which they connected to the county’s lines. Bob made sure that the pipes were much wider than necessary to service the cottage and the house because he wanted to leave open the possibility of further developing the South quadrant. 

When the pipes were fully installed in late 1998, Aparna and Bob  properly executed a document granting easements for “residents of the South quadrant to pipe water and sewage across the East quadrant” and for “residents of the East quadrant to pipe water and sewage across the North quadrant.”  This document was not recorded at the time.


In August 2000, Christina purchased the East quadrant from Aparna, but did not receive actual notice of the water and sewer easements.  In September, Bob found out from Aparna that she had not told Christina about the easements.  After consulting a lawyer, he recorded the 1998 document creating the easements.  In October, Christina recorded the deed granting her the East quadrant. 


In 2002, Bob sold the north quadrant to Aparna, who immediately resold it to Christina.  Both these transactions were properly recorded.  [Note that once Christina owned both the East and North quadrants, the easement granting the East quadrant rights in the North quadrant was extinguished.]


In 2003, Bob tore down the cottage on the South quadrant and, fully complying with local zoning requirements, replaced it with several buildings containing a total of 24 apartments.  He connected all of these apartments to the water and sewage disposal pipes running from the South quadrant across the East and North quadrants.  As  part of this construction, Bob paved over much of the South quadrant.  Consequently, much of the rainfall that had been absorbed into the ground of the South quadrant now ran off onto the East quadrant. By the end of 2006, Bob had successfully rented all the apartments and about 60 people resided in them. 


Early in 2007, Christina began construction of a large pool southwest of her house. In the course of constructing the pool, Christina’s workmen discovered the pipes leading to the South quadrant.  After investigating, her lawyers found the recorded 1998 document creating the easements. To make matters worse, her engineers informed her that the pipes might not be strong enough to carry the amount of water and waste associated with the apartment complex and could burst or begin to leak at any time. The engineers also said that the water run-off from the South quadrant would make constructing the pool much more expensive and would, within a few years, require her to provide additional physical support to prevent her house from collapsing.
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