Question 3G Spring 2016:  Tests Issues in Chapter 6

3G.
Tony Tenant rented a 2-bedroom house in a rundown neighborhood in the State of Crisis.  After two months, the roof began to leak.  He requested that the landlord, Linda, fix the leak, but she refused.  She correctly pointed out that the lease was silent as to who was responsible for repairs and that Crisis had no statute or caselaw that forced a residential landlord to bear the cost of repairs.


Tony sued Linda in state court, demanding that she fix the roof and asking the state court to adopt an implied warranty of habitability in residential leases or to fashion some other appropriate remedy.  The trial court, finding “almost unanimous agreement among American jurisdictions” that such a warranty should be implied, found for Tony.  The Court of Appeals reversed, arguing that a warranty would unnecessarily interfere with the landlord’s contract and property rights and would lead to homelessness.  Tony appealed to the Supreme Court of Crisis.


Write an opinion and shorter dissent for the Supreme Court of Crisis addressing whether the state should imply a warranty of habitability in residential leases, adopt a different remedy, or leave Tony remedyless.

Question 3J Spring 2016:  Tests Issues in Chapter 5
3J.
Andrew owns a large undeveloped lot in the state of Readiness.  The lot is bordered on the south side by a state highway and on the other three sides by lands owned by other parties.  Bob wants to purchase the northern half of Andrew’s lot to create a residential subdivision.  He is aware that the parcel he wishes to purchase is landlocked, but he intends to buy the more attractive parcel immediately to the north to extend his subdivision and provide access to public roads. Andrew and Bob negotiate the following provision, which appears in the final deed of sale:

The parties recognize that this parcel is landlocked, but intend that no easement by implication or necessity be granted over the seller’s remaining property.  

Unfortunately, after he finalized the sale from Andrew, Bob was unable to complete a deal with the owners of the parcel to the north.  Subsequently, Bob died, leaving all his property to his son Gilbert.  Gilbert brought suit against Andrew to acquire an easement-by-necessity over Andrew’s land.

The trial court found that all of the elements of an easement-by-necessity were present and held that the intent of the parties was irrelevant because easements-by-necessity were created to further the public policy favoring productive use of land.  

The court of appeals reversed, holding that the state should not create easements-by-necessity in favor of those who knowingly waived their rights to access. The state Supreme Court granted review to decide whether purchasers of landlocked parcels should ever be able to expressly waive their rights to access.

Draft the analysis sections of an opinion and of a shorter dissent for the Supreme Court of Readiness deciding this question in the context of the facts of this case.  Assume that Readiness does not have a statute allowing private parties to use the state’s Eminent Domain power to purchase a route  out of a landlocked parcel.
Question 3P Spring 2016:  Tests Issues in Chapter 1 
3P.  Fairest Downs is a gated community of single-family homes in the state of  Brophy with a Homeowners’ Association (FDHA) that is properly registered with the state.  In addition to the private homes, the community includes several common areas including a large public meeting and event room, a gym, two swimming pools, a child care center, and a small general store staffed by residents.  FDHA employs full-time security guards, so non-residents cannot enter the community unless they are guests of a resident.


Last year, FDHA had an unpleasant experience when a reporter who knew some of the owners attended a half-day meeting of its Board.  The reporter wrote a long unflattering story about the meeting that appeared in the Christian Science Monitor.  Because they were nervous it could happen again, the owners properly and unanimously enacted a new by-law banning owners from having reporters or photographers as guests in the community.


The state of Brophy has a statute that says that the properly enacted by-laws of registered Homeowners’ Associations bind all owners in the Association and run with the land “unless unreasonable.” There are no cases interpreting this statute.  Media Against Tyranny (MAT), a group representing local newspapers and television stations, brought suit in state court to have the by-law declared “unreasonable” and thus unenforceable under the statute. 


The trial court ruled in favor of FDHA, stating that the right to exclude was a crucial aspect of private property and that the joint owners of common areas should be able to exercise it as fully as individual owners of single-family homes.  The court of appeals reversed, arguing that the community was sufficiently like a small town that the public interest in press access outweighed the minimal burden on the right to exclude. The state Supreme Court granted review.

Write drafts of the analysis sections of a majority opinion and a shorter dissent for the Supreme Court of Brophy deciding whether the by-law should be considered “unreasonable” within the meaning of the statute. Assume MAT has standing to bring the lawsuit.  Assume that no state or federal constitutional issue was properly raised by any party.

Question 3R Spring 2016:  Tests Issues in Chapter 2

3R.  Longford is an old industrial city located in the state of Einstein.  The city has financial difficulties, in part because, for decades, wealthy and middle class residents have been moving out of the city into newer, more attractive suburbs.  The warehouse district in Longford contains a number of abandoned or barely used old factory and warehouse buildings.  

The Longford city council developed a plan called the Longford Urban Planning Opportunity Land Initiative (LUPOLI).  Under LUPOLI, the city would purchase a large section of the warehouse district through the use of its Eminent Domain power.  It then would divide up the area it had bought into twenty lots of four square blocks each and auction them off to developers who could choose to build rental property or condominiums, but who would have to limit the land to residential uses and to create a minimum number of units. The city hoped that the rapid creation of a large neighborhood of brand new residences would attract wealthy and middle class residents back into the urban core.

Brendan owns several neighboring lots located in the areas to be purchased under LUPOLI.  He would like to develop them as residential lots himself, but he cannot afford to bid on the large plots of land that the city will offer to developers under the plan.  When Longford began condemnation proceedings in state court against Brendan’s lots, he claimed that the use of the Eminent Domain power pursuant to LUPOLI violated the Public Use Clause of the Einstein state constitution.

In its opinion rejecting Brendan’s claim, the trial court correctly noted that the language of the state Public Use Clause was identical to that in the U.S. Constitution and that the courts of Einstein had never ruled on its meaning  The court thus argued that it should simply assume that the state standard was identical to the federal one and held that LUPOLI easily passed that test.

The state court of appeals reversed.  It stated that “it seems obvious” that the state Public Use clause should be read to prevent the use of Eminent Domain to place land entirely in the hands of private owners.  Because all the land at issue here would eventually be owned either by private residents or by private landlords, the court held that LUPOLI violated the state Public Use Clause. 

The Supreme Court of Einstein granted certiorari to decide what test the state should employ to interpret its Public Use Clause.  Write drafts of the analysis sections of both: 

(a) a majority opinion for the court, choosing a test, explaining that choice, and briefly discussing how it would apply to the facts of this case; and

(b) a shorter concurrence or dissent arguing that the state should apply a different test than the one adopted by the majority.  If you concur, you should argue that a different test should apply, even though the ultimate result under that test would be the same. If you dissent, you should argue that a different test should apply, and the ultimate result under that test would be different.
Question 3T Spring 2016:  Tests Issues in Chapter 3
3T.  The state of Comstock has a 12-year limitations period for adverse possession.  Comstock cases hold that there is no state of mind requirement for adverse possession and define “open and notorious” as “apparent to a reasonable person standing on the surface of the land.”  No Comstock cases address adverse possession in the context of a border dispute.  

The Peterson and Duffy families have owned neighboring five-acre lots in Comstock for many years.  Each family has a large house facing the road on the south end of its respective lot.  The northern portions of the lots are largely wooded and a pond in the woods straddles the property line.  

In 1987, the Petersons planted a vegetable garden north of the pond that was about 30 feet by 30 feet.   Because they accidentally misjudged where the property line crossed the pond, about an 8-foot wide strip of the garden was actually on the Duffys’ land.  Between 1987 and 2006, the Petersons expended considerable labor on the entire vegetable garden through the year, even fertilizing and turning the soil repeatedly during the months when no vegetables were growing.  

In 2006, the Duffys had the property surveyed and discovered that eight feet of the garden was on their side of the property line.  When they were informed of this problem, the Petersons brought a quiet title action in state court, claiming that they had adversely possessed the strip of land.  


After a bench trial, the judge made the following findings of fact:

· The Petersons used the disputed strip like ordinary owners for 19 years.

· The Duffys at no time during that period used the disputed strip in any way.

· A reasonable person standing on the surface of the land would have been able to tell that the Petersons were using it.

· The Duffys never gave the Petersons permission to use the disputed strip.

· Neither the Duffys nor the Petersons knew that the disputed strip was on the Duffys’ side of the property line until the 2006 survey.

The judge, based on these findings and applying the Comstock precedents on adverse possession, held that the Petersons had adversely possessed the disputed strip.

The Court of Appeals reversed, holding that rules for border disputes should be different from those used for ordinary adverse possession because there was no need to encourage use of border strips and because the state should not encourage litigation between neighbors.  The court said that Comstock should follow two rules used in other states for border disputes:

(1) To meet the open and notorious requirement, the original owners must have had actual knowledge that their land was being used by someone else.

(2) To meet the state of mind requirement, the adverse possessor must have known the border strip did not belong to him and must have intended to claim it anyway.

The Comstock Supreme Court granted certiorari to determine the appropriate rules in border disputes for (1) the open and notorious requirement and (2) the state of mind requirement. Write drafts of the analysis sections of both a majority opinion and of a shorter dissent for the court determining the appropriate rules for both these requirements in the context of this case.  Assume that the trial judge’s findings of fact are supported by the record and that the Petersons met all the other elements of adverse possession. 

Question 3U Spring 2016:  Tests Issues in Chapter 2

3U. Matt owns a large ranch in Klaproth, a state in the Western United States.  Matt’s northern property line lies along the edge of the deep canyon of the Padgett River.  Until recently, the ranch was connected to public roads by an old bridge across the canyon.  Last year, an avalanche on the other side of the canyon destroyed the bridge and left Matt’s parcel landlocked.  

The public road on the south side of the river that is closest to the ranch is Winkel Drive, which runs from east to west about a half mile south of the ranch.  The land between the ranch and Winkel Drive is divided into several adjoining farms, each of which run all the way from the ranch to the road.  After the avalanche, the owners of several of these farms gave Matt temporary permission to cross their land to reach the road.  However, Matt was unsuccessful in his attempts to negotiate a permanent easement with any of the farmers.

Klaproth has a Private Eminent Domain (PED) statute that allows owners of landlocked parcels to use the state’s Eminent Domain powers to purchase an easement across a neighboring lot. Matt, properly employing the procedures laid out in PED, identified the most efficient route from the ranch to the road as lying across Vivian’s farm located at 10 Winkel Drive. Again pursuant to PED, Matt then brought an action in state court against Vivian to force the sale of an easement across her land.  

At trial, Vivian stipulated that Matt had correctly followed the statute, insofar as, under its terms: 

(i) he was entitled to use Eminent Domain; and 

(ii) her farm was the appropriate site for the easement.  

However, she argued that PED violated the Public Use Clause in the Klaproth State Constitution, because it authorized the use of the Eminent Domain power for a purely private purpose.  

Finding no relevant state precedent interpreting its Public Use Clause, the trial court agreed with Vivian, and struck down PED, noting that members of the public would never be allowed to use the resulting easement and that the easement was not part of a comprehensive development plan.  

On appeal, the state Court of Appeals reversed, arguing that courts should give deference to the legislature regarding the appropriate exercise of Eminent Domain.  It held that PED satisfied the state Public Use Clause because it created a sufficient public benefit by making landlocked parcels accessible and useful.  Vivian petitioned for review by the state Supreme Court.

The Klaproth Supreme Court granted review to decide the appropriate interpretation of the Public Use Clause in the Klaproth Constitution. Write drafts of the analysis sections of both a majority opinion and of a shorter dissent for the court deciding the appropriate standards for determining what constitutes a “public use” in the context of Eminent Domain and resolving this case under that standard.  Assume that the Court is bound by Vivian’s stipulations.  Assume that PED must satisfy the state Public Use Clause to be a valid exercise of state authority.
Question 3V Spring 2016:  Tests Issues in Chapter 6

3V.  Liz Leary owns several shopping malls in the State of Ainsworth.  In 2004, in the parking lot of one of the malls, she built a stand-alone building designed to house a fast-food restaurant.  Representatives of Patrick’s Pizza, a national chain, approached Liz about renting the new building to set up one of their franchises.  However, Liz knew that Mary Matthews Mosley, the CEO of Patrick’s Pizza, was an outspoken public advocate of very conservative positions on social issues.  Liz sharply disagreed with Mosley’s politics and so refused to lease the building to Patrick’s Pizza.  


Instead, Liz leased the building to Tyler’s (a hamburger chain) for fifteen years.  The lease contained the following provision:

Tenant may not transfer its interest in this lease without permission of the Landlord, which permission maybe withheld for any reason at all.

Early in 2009, Tyler’s announced it was entering bankruptcy and requested that Liz allow it to transfer the remainder of its rights under the lease to Patrick’s Pizza.  There were no problems with the financial credentials presented by the Patrick’s Pizza chain and by the local franchisee who would run the new restaurant.  However, Liz refused to allow the transfer because Mary Matthews Mosley was still the CEO of Patrick’s Pizza.  Tyler’s sued Liz to require her to allow the transfer.    

The trial court ruled in favor of Liz.  The Ainsworth Supreme Court had held in Bellin v. Hyman in 1989 that a landlord could not unreasonably withhold consent to the transfer of a commercial lease, but had not ruled on whether this reasonableness requirement could be expressly waived.   The trial judge ruled that the waiver was valid where agreed to in a commercial lease in an arm’s length transaction.  The court also ruled that, even if the reasonableness requirement applied, Liz’s refusal was reasonable.  The court argued that a commercial landlord has no duty to accept a transfer to a tenant already rejected for the same lease and that, even in a commercial context, a landlord should have the right to exercise her strongly-held political beliefs.  

The court of appeals reversed, ruling that reasonableness was implied in all leases and could not be waived in this context.  It also ruled that “reasonableness” in the context of transfers of commercial leases should be limited to concerns related to the economic interests of the landlord.  The state Supreme Court granted Liz’s petition for review to decide two questions: 

(A) whether the reasonableness requirement announced in Bellin v. Hyman
 can be waived; and 

(B) whether, if that requirement applies, Liz’s reasons for rejecting Patrick’s Pizza should be considered reasonable. 

Compose drafts of the analysis sections of a majority opinion for the Ainsworth Supreme Court, and of a shorter dissent, deciding these questions in the context of the facts of this case.  Both your majority and your dissent should address both of the disputed questions and the dissent should disagree with the majority about both, even if it ultimately agrees with the majority about who wins the case.  Assume that the factual information listed on the previous page is correct. 
Question 3X Spring 2016:  Tests Issues in Chapter 2

3X.
Iglesias County recently announced a plan to use its Eminent Domain power to purchase thirty-six square blocks in a rundown urban industrial area and resell it to a successful local developer.  The developer has committed to build a new mixed-use shopping and residential complex on the designated site, which currently includes some non-operating factories and abandoned buildings. However, the site also includes a few viable well-kept holdings, including a two-story building owned by Sara Stotzky that has a profitable printing shop downstairs and Sara’s residence upstairs.

Sara sued in federal court, claiming that Iglesias County’s use of its Eminent Domain power to purchase her property violated the Public Use Clause of the U.S. Constitution.  The District Court entered judgment for the county, holding that the plan “clearly was rationally related to improving the economy and increasing housing opportunities.”  The trial judge refused to let Sara engage in discovery related to the motives of the County Commissioners or their relationship with the developer, stating, “I am not going to authorize a witch hunt on the basis of vague dicta in Kelo.” 

The Court of Appeals unanimously reversed, holding that, under the Kelo majority and Justice Kennedy’s concurrence, Sara was entitled to explore whether there was sufficient evidence of corruption or other improprieties to require the use of heightened scrutiny.  One judge issued a concurrence, in which he first argued that the Kelo opinions gave lower courts too little guidance in Public Use cases, and then requested that the U.S. Supreme Court take the case to clarify when a court should use a legal test other than “rational basis” and what that test should be.

The U.S. Supreme Court granted Iglesias County’s petition for certiorari “to clarify the appropriate standards under the Public Use Clause for reviewing the use of the Eminent Domain power by a state or local government to transfer property from one private party to another.”  

Compose drafts of the analysis sections of both: 

(a) a majority opinion for the Court, determining the legal standards that should apply and defending your choice; and

(b) a shorter opinion arguing that the Court should apply different legal standards than those adopted by the majority and defending this position.  (If the result in this case under this test is the same as under the majority’s test, call this a concurrence; otherwise, call it a dissent.)

�  Remember that Bellin v. Hyman is a fictional case in a fictional jurisdiction, so you are not responsible for knowing what it says. 





