Question 3G Spring 2019:  Tests Issues in Chapter 2
3G.
Tony Tenant rented a 2-bedroom house in a rundown neighborhood in the State of Crisis.  After two months, the roof began to leak.  He requested that the landlord, Linda, fix the leak, but she refused.  She correctly pointed out that the lease was silent as to who was responsible for repairs and that Crisis had no statute or caselaw that forced a residential landlord to bear the cost of repairs.


Tony sued Linda in state court, demanding that she fix the roof and asking the state court to adopt an implied warranty of habitability in residential leases or to fashion some other appropriate remedy.  The trial court, finding “almost unanimous agreement among American jurisdictions” that such a warranty should be implied, found for Tony.  The Court of Appeals reversed, arguing that a warranty would unnecessarily interfere with the landlord’s contract and property rights and would lead to homelessness.  Tony appealed to the Supreme Court of Crisis.


Write the drafts of the analysis sections of a majority opinion and a dissent for the Supreme Court of Crisis addressing whether the state should imply a warranty of habitability in residential leases, adopt a different remedy, or leave Tony remedyless.

Question 3J Spring 2019:  Tests Issues in Chapter 5
3J.
Andrew owns a large undeveloped lot in the state of Readiness.  The lot is bordered on the south side by a state highway and on the other three sides by lands owned by other parties.  Bob wants to purchase the northern half of Andrew’s lot to create a residential subdivision.  He is aware that the parcel he wishes to purchase is landlocked, but he intends to buy the more attractive parcel immediately to the north to extend his subdivision and provide access to public roads. Andrew and Bob negotiate the following provision, which appears in the final deed of sale:

The parties recognize that this parcel is landlocked, but intend that no easement by implication or necessity be granted over the seller’s remaining property.  

Unfortunately, after he finalized the sale from Andrew, Bob was unable to complete a deal with the owners of the parcel to the north.  Subsequently, Bob died, leaving all his property to his son Gilbert.  Gilbert brought suit against Andrew to acquire an easement-by-necessity over Andrew’s land.

The trial court found that all of the elements of an easement-by-necessity were present and held that the intent of the parties was irrelevant because easements-by-necessity were created to further the public policy favoring productive use of land.  

The court of appeals reversed, holding that the state should not create easements-by-necessity in favor of those who knowingly waived their rights to access. The state Supreme Court granted review to decide whether purchasers of landlocked parcels should ever be able to expressly waive their rights to access.

Compose drafts of the analysis sections of a majority opinion and a dissent for the Supreme Court of Readiness deciding this question in the context of the facts of this case.  Assume that Readiness does not have a statute allowing private parties to use the state’s Eminent Domain power to purchase a route  out of a landlocked parcel.
Question 3N Spring 2019:  
Issue #1 Tests Issues in Chapter 2
Treat Issue #2 as a Hybrid of General Right to Exclude Concerns (Chapter 1) and Tenant Selection Concerns (Chapter 2)

3N.
Leslie owns an apartment house containing four units.  She lives in one unit and rents the others out.  Her leases all state that “Tenant may not sublease or assign Tenant’s in​terest without the consent of the landlord.”  Timothy, one of her tenants, needed to leave town, and asked if he could sublease to his friend Sarah, who is HIV+ (i.e., is infected with the AIDS virus).  Leslie refused based on Sarah’s medi​cal condition.  Timothy and Sarah sued in state court, claiming that Leslie’s consent was unreasonably withheld.


After a bench trial, the Trial Court made the following findings of fact:

a) Sarah’s HIV+ status constituted no medical threat to Leslie or her other tenants.

b) Nevertheless, because of irrational prejudice, Sarah’s presence would make it significantly harder for her to obtain new tenants and to keep the present ones.  Thus, the decision to with​hold consent was commercially reasonable. [2017: Assume that the case took place in the early 1990’s when this would have been true in many places.]


The Trial Court went on to say that state law did not require a landlord’s withholding of consent to a residential sublease to be commercially reasonable.  It there​fore found for Leslie on the dual grounds that she had no duty, and that even if she had a duty, she hadn’t vio​lated it.


The Court of Appeals reversed.  It held that, in keep​ing with the “modern trend,” the state should require residential landlords to withhold consent to transfer only for commercially reasonable reasons.  It then held that, as a matter of public policy, landlords cannot use HIV status as an excuse for declining to accept proposed transferees, even if accepting them would hurt the landlord financially.  


Leslie appealed.  The state Supreme Court granted certiorari limited to two issues:  


1) When a residential lease contains a clause allowing transfers of the leasehold only with the landlord’s consent, does the landlord have a duty to withhold consent only for commercially reasonable reasons?


2) Should the Court, as a matter of public policy, re​quire that a residential landlord accept HIV+ tenants, even if to do so likely would harm the landlord financially? 

Compose drafts of the analysis sections of a majority opinion and a dissent resolving these issues for the Court.  Assume that no state or federal discrimina​tion laws were violated.  Assume that the findings of fact of the Trial Court were supported by the record.

Question 3P Spring 2019:  Tests Issues in Chapter 1 
3P.  Fairest Downs is a gated community of single-family homes in the state of  Brophy with a Homeowners’ Association (FDHA) that is properly registered with the state.  In addition to the private homes, the community includes several common areas including a large public meeting and event room, a gym, two swimming pools, a child care center, and a small general store staffed by residents.  FDHA employs full-time security guards, so non-residents cannot enter the community unless they are guests of a resident.


Last year, FDHA had an unpleasant experience when a reporter who knew some of the owners attended a half-day meeting of its Board.  The reporter wrote a long unflattering story about the meeting that appeared in the Christian Science Monitor.  Because they were nervous it could happen again, the owners properly and unanimously enacted a new by-law banning owners from having reporters or photographers as guests in the community.


The state of Brophy has a statute that says that the properly enacted by-laws of registered Homeowners’ Associations bind all owners in the Association and run with the land “unless unreasonable.” There are no cases interpreting this statute.  Media Against Tyranny (MAT), a group representing local newspapers and television stations, brought suit in state court to have the by-law declared “unreasonable” and thus unenforceable under the statute. 


The trial court ruled in favor of FDHA, stating that the right to exclude was a crucial aspect of private property and that the joint owners of common areas should be able to exercise it as fully as individual owners of single-family homes.  The court of appeals reversed, arguing that the community was sufficiently like a small town that the public interest in press access outweighed the minimal burden on the right to exclude. The state Supreme Court granted review.

Write drafts of the analysis sections of a majority opinion and a dissent for the Supreme Court of Brophy deciding whether the by-law should be considered “unreasonable” within the meaning of the statute. Assume MAT has standing to bring the lawsuit.  Assume that no state or federal constitutional issue was properly raised by any party.

Question 3T Spring 2019:  Tests Issues in Chapter 4
3T.  The state of Comstock has a 12-year limitations period for adverse possession.  Comstock cases hold that there is no state of mind requirement for adverse possession and define “open and notorious” as “apparent to a reasonable person standing on the surface of the land.”  No Comstock cases address adverse possession in the context of a border dispute.  

The Peterson and Duffy families have owned neighboring five-acre lots in Comstock for many years.  Each family has a large house facing the road on the south end of its respective lot.  The northern portions of the lots are largely wooded and a pond in the woods straddles the property line.  

In 1987, the Petersons planted a vegetable garden north of the pond that was about 30 feet by 30 feet.   Because they accidentally misjudged where the property line crossed the pond, about an 8-foot wide strip of the garden was actually on the Duffys’ land.  Between 1987 and 2006, the Petersons expended considerable labor on the entire vegetable garden through the year, even fertilizing and turning the soil repeatedly during the months when no vegetables were growing.  

In 2006, the Duffys had the property surveyed and discovered that eight feet of the garden was on their side of the property line.  When they were informed of this problem, the Petersons brought a quiet title action in state court, claiming that they had adversely possessed the strip of land.  


After a bench trial, the judge made the following findings of fact:

· The Petersons used the disputed strip like ordinary owners for 19 years.

· The Duffys at no time during that period used the disputed strip in any way.

· A reasonable person standing on the surface of the land would have been able to tell that the Petersons were using it.

· The Duffys never gave the Petersons permission to use the disputed strip.

· Neither the Duffys nor the Petersons knew that the disputed strip was on the Duffys’ side of the property line until the 2006 survey.

The judge, based on these findings and applying the Comstock precedents on adverse possession, held that the Petersons had adversely possessed the disputed strip.

The Court of Appeals reversed, holding that rules for border disputes should be different from those used for ordinary adverse possession because there was no need to encourage use of border strips and because the state should not encourage litigation between neighbors.  The court said that Comstock should follow two rules used in other states for border disputes:

(1) To meet the open and notorious requirement, the original owners must have had actual knowledge that their land was being used by someone else.

(2) To meet the state of mind requirement, the adverse possessor must have known the border strip did not belong to him and must have intended to claim it anyway.

Question 3T Continues on the Next Page

Question 3T Continued

The Comstock Supreme Court granted certiorari to determine the appropriate rules in border disputes for (1) the open and notorious requirement and (2) the state of mind requirement. Write drafts of the analysis sections of both a majority opinion and of a dissent for the court determining the appropriate rules for both these requirements in the context of this case.  Assume that the trial judge’s findings of fact are supported by the record and that the Petersons met all the other elements of adverse possession.

Question 3V Spring 2019:  Tests Issues in Chapter 2
3V.  Liz Leary owns several shopping malls in the State of Ainsworth.  In 2004, in the parking lot of one of the malls, she built a stand-alone building designed to house a fast-food restaurant.  Representatives of Patrick’s Pizza, a national chain, approached Liz about renting the new building to set up one of their franchises.  However, Liz knew that Mary Matthews Mosley, the CEO of Patrick’s Pizza, was an outspoken public advocate of very conservative positions on social issues.  Liz sharply disagreed with Mosley’s politics and so refused to lease the building to Patrick’s Pizza.  


Instead, Liz leased the building to Tyler’s (a hamburger chain) for fifteen years.  The lease contained the following provision:

Tenant may not transfer its interest in this lease without permission of the Landlord, which permission maybe withheld for any reason at all.

Early in 2009, Tyler’s announced it was entering bankruptcy and requested that Liz allow it to transfer the remainder of its rights under the lease to Patrick’s Pizza.  There were no problems with the financial credentials presented by the Patrick’s Pizza chain and by the local franchisee who would run the new restaurant.  However, Liz refused to allow the transfer because Mary Matthews Mosley was still the CEO of Patrick’s Pizza.  Tyler’s sued Liz to require her to allow the transfer.    

The trial court ruled in favor of Liz.  The Ainsworth Supreme Court had held in Bellin v. Hyman in 1989 that a landlord could not unreasonably withhold consent to the transfer of a commercial lease, but had not ruled on whether this reasonableness requirement could be expressly waived.   The trial judge ruled that the waiver was valid where agreed to in a commercial lease in an arm’s length transaction.  The court also ruled that, even if the reasonableness requirement applied, Liz’s refusal was reasonable.  The court argued that a commercial landlord has no duty to accept a transfer to a tenant already rejected for the same lease and that, even in a commercial context, a landlord should have the right to exercise her strongly-held political beliefs.  

The court of appeals reversed, ruling that reasonableness was implied in all leases and could not be waived in this context.  It also ruled that “reasonableness” in the context of transfers of commercial leases should be limited to concerns related to the economic interests of the landlord.  The state Supreme Court granted Liz’s petition for review to decide two questions: 

(A) whether the reasonableness requirement announced in Bellin v. Hyman
 can be waived; and 

(B) whether, if that requirement applies, Liz’s reasons for rejecting Patrick’s Pizza should be considered reasonable. 

Compose drafts of the analysis sections of a majority opinion for the Ainsworth Supreme Court, and of a dissent, deciding these questions in the context of the facts of this case.  Both your majority and your dissent should address both of the disputed questions and the dissent should disagree with the majority about both, even if it ultimately agrees with the majority about who wins the case.  Assume that the factual information listed on the previous page is correct. 
�  Remember that Bellin v. Hyman is a fictional case in a fictional jurisdiction, so you are not responsible for knowing what it says. 





