Question 3G:  Sample Only (No Models)
QUESTION  3J:
Professor’s Comments:  This was a very narrow question and most of you who ran into trouble did so because you spent much (or all) of your time discussing issues other than the one presented.  

What I was looking for:  The question presented is whether courts should ever allow parties to waive easements by necessity.  The arguments in favor of waiver include typical reasons for supporting freedom of contract:  respecting intent, providing certainty, encouraging land transactions, etc. In addition, the landlocked owner still can negotiate to buy an easement from any of the surrounding owners and he probably paid less for the lot because of the waiver.  You also could note that purchasers of real property, especially for commercial development, don't need the kind of protection afforded to other people who are granted non-waivable rights like tenants (warranty of habitability) or minor children (homestead rights).

The arguments against waiver include the state's interest in productive use of all its land, and particularly in ensuring adequate amounts of residential housing. A number of you cleverly picked up on our discussions of how municipal income is derived and noted that unused land can cost the local governments money.  In addition, some of you noted that if waiver were allowed, sophisticated developers might try to fool unsuspecting buyers into purchasing worthless landlocked parcels and then squeeze more money out later selling them easements.  Some of you also noted that it didn't make sense for a stupid decision by one purchaser to harm subsequent owners of the property.

Common Errors:  The question did not ask you to lay out and apply the elements of easements by necessity, which are easily met here.  Some of you wrongly argued that there was not strict necessity because of the other property owners that B could have negotiated with.  Strict necessity means you have no way to reach a road by crossing your own land; it does not turn on how many other property owners adjoin your parcel.

Some of you treated this as a scope of an easement problem.  The tests for scope address situations in which the parties are debating what kind of uses are permissible under an express easement.  Here, the problem involved an implied easement and the question of whether it existed at all (not its scope).    This is also not an easement by implication, which arises from the intent of the parties from a pre-existing use.  Here, there was no evidence of a pre-existing use, and the parties clearly intended no easement.

Some of you treated the waiver language as a covenant and explored whether it would run with the land.  I don't think a court would treat it that way; it is not a promise to do (or not do) something on the promisor's own land.  Even if you go through a covenant analysis, you still have to face the question presented, which is whether the provision should be allowed at all as a matter of policy.

QUESTION 3J:  BEST STUDENT ANSWER #1:  Majority:  We reverse the Ct. of Appeals and hold that a purchaser of landlocked parcels cannot waive their rights to access.

A.
The concern with such a waiver is that the land is being restricted from use.  The party to this K, Bob, is no longer the owner.  The subsequent owner, Gilbert, is now stuck with the poor decision of B.  We think this is contra-public policy to allow an owner to bind himself to a K in a way that binds all subsequent owners. This is not merely a question about one's right to K, but also about what one can do with property.

There are many circumstances when public policy dictates limitations on what an owner can do with their property (i.e. zoning laws, nuisance, etc.). While this does not mean that we are taking property rights loosely, it does mean that in the presence of clear policy concerns an interference is justified.

Property should be maintained by its owner in a way that maximizes its use.  We are concerned that property be used and maintained in a way that allows it to continue to be used for future owners.  Allowing a waiver for rights of way to land cuts off the utility of the land.  This creates a public policy concern because not only is the land use not being maximized for the time of this party's ownership, but for future owners.  We are concerned with creating a rule that would allow this type of "dead hand" control of property.  Public policy limits owners from making land unusable or lowering property values.

B.
Another concern is that if a rule is created that allows a grantee to waive rights of access, an unsophisticated grantee bargaining with a more sophisticated grantor will unwillingly or unknowingly waive such rights.  The concern is that we will set a precedent that will be adverse to future purchasers when there is unequal bargaining power.  Putting in place a waiver will either set-up uneducated purchasers for disaster or create a judicial burden.  To avoid such disaster the waiver would require exceptions to be made by the Ct. from time to time on a case by case basis.  We do not wish to put in place a rule which we know at the outset will have either adverse effects to purchasers or will require more judicial interference with K's in the future.

The dissent points out the interference our ruling is having on not only the purchaser's rights to K and property, but also the original seller.  We recognize this concern, but find that the public policy concerns for land use and difficulty with the implementation of a waiver rule outweigh the concern for this individual seller. The seller is the party creating the necessity.  It does not comport with public policy to allow the seller to knowingly make such poor choices with land.  We believe that our decision today promotes the public policy of seller responsibility.  Reversed.

Dissent:  The Ct. of Appeals decision should be upheld as a matter of public policy.  To do anything else undermines the right to K and to use one's property.

A.
The majority has made a huge intrusion upon K law and property law.  The basic elements of intent of the parties has been overlooked.  The seller of this land did all that he was expected to do to prevent an easement upon his land.  When two parties agree to conditions, unless some sort of fraud or bad faith can be shown, the K should be upheld.  The biggest problem with the majority's opinion is its failure to recognize the public policy in maintaining the predictability of K by following the party's intent.

B.
The majority points to a possible future concern with creating a waiver for rights to access.  However, the case before us today is not a situation where the parties allege any unequal bargaining power or bad faith.  With all rules of K, these exceptions are made.  The concern over possible exceptions to the rule do not seem to preclude other rules of K and property.

C.
Implied easements, themselves, are a sort of exception to the general rule of easements.  Easements require specific formalities in order to prevent fraud, define the scope of the easements, and encourage negotiations.  Because of these policy concerns of easement formalities, exceptions by way of implying an easement should not be made too often.  We do not wish to undermine the promotion of these goals by disregarding the expressed intentions of the parties. Affirm.

QUESTION 3J:  BEST STUDENT ANSWER #2:  Majority:  On the question of whether purchasers of landlocked parcels should ever be able to expressly waive their rights to access, the court finds that public policy prohibits the waiver.

If an easement by necessity is needed at the time of the sale of property, the court will not allow an implied or expressed waiver of this right.  In the present case B purchased a lot from A in order to establish residential housing, something which is valued in this state.  He expressly waived his right to an easement by necessity assuming he would be able to purchase land north of his plot to gain the fundamental and necessary right of access to a public road.  Unfortunately the sale was not realized and this has had the effect of landlocking the area to be developed.  In this state we must conclude that public policy dictates the necessity of an easement which should not be waived under any circumstances.

In order for the state to maximize the value and use of its land, we must establish that all landlocked = (LL) parcels of land have access to public highways.  If not, the value of land in our state which is LL will drop dramatically.  We would be limiting the economic exploitation of our land since developers such as B or G would not want to buy land which can not provide the necessary public access to roads.  This would limit economic investment in our state which would be bad for the economy.  If we decide that G and others in the future should be forced to negotiate (financially) with owners of land next to them we could be producing a dangerous situation.  It would be dangerous since owners such as A could decide to charge exorbitant amounts of money for these easements by necessity, because they (A) would know that there is no public policy to create them, and that without the easement the owners lane may be worthless economically. This once again would limit the desire of investors in buying land in this state if they have to offset the substantial costs to development.

Further, we should conclude that subsequent purchasers to LL parcels may not be sophisticated businessmen.  If so, these purchasers may have no idea that they are waiving their rights to fundamental access to highways if they are provided large sale contracts with lots of fine print.  Purchasers would then require significant legal counseling in all future land sales which could make it unfeasible to the purchaser economically, and reduce the desire of small investors to buy land in the state (don't have money for lawyers).  These facts would have a cumulative effect of hampering the economy of this state, not to mention lowering the amount of people who would want to live in this state (less people --> less job market --> bad for business --> bad for state economy).

As in this case, we cannot let the future success of our state economy depend on purchasers such as B, making reckless choices, gambling on their ability to gain access to one of the necessities of residents on any land which is access to public highways.  Therefore we must conclude that easements by necessity, when created in the sale of land, are not waivable either expressly or implied in any manner.  The Court will rule that as a matter of public policy those waivers are void.

Dissent:  The majority today has made the grave mistake of implying easements of necessity in all sales of LL parcels, which cannot be waived.

First the court has violated the sanctity that the law has given to contractual relations.  In the present case B waived his right to the easement in full awareness of the consequences.  He also may have acquired a much cheaper price on the land he brought from A because of that waiver.  By dismissing this contract the court is stepping into a situation to play the role of the wise father, when 2 "children" make the mistake of gambling on a future purchase.  This second-guessing by the courts of contracts is dangerous because sellers in the future will be unwilling to enter into necessary land sale contracts in fear that the courts will then come in to change things up. As in the present case, the court is disallowing competent sellers and purchasers from making sound economic deals that will benefit them.  (It is taking away money from A by giving B the land at a cheaper price and giving him the easement anyway).  This contractual interference by the court will hinder the market (real estate) in our community and discourage sales.  This in effect could create a lack of purchasable land in the community.  This in turn would also be bad for the economy because future growth in our state would be hampered because of no access to land locked land sales.  Therefore the court should respect a contractual market which allows the seller and the buyers to get the best fair market price on LL land.

There is no reason why G could not pay a fair price for an easement over Andrew's land.  The majority is dismissing this fact by assuming a worst case scenario.  In fact the opposite may be true.  If owners of LL parcels do not grant a fair price for easements on the LL land they sell, they may be unable to sell the land. This would prevent the price going up in the way the majority has theorized they would.

Finally, the majority has ignored the fact that G could buy the land to the North of him, or pay for an easement over their land.  If so he would have the access to the public highway which G desires.  The court is forcing A to grant the easement (by necessity) after the fact.  Since A undoubtedly sold the land to B at a low price (since it was landlocked), this is forcing him to in essence (pay) out of his own pocket for the easement to Gilbert.  This action seems to be arbitrary and discriminatory by the court.

Allowing for contractual waiver of easement will not hurt the state economy and will continue to cultivate a fair market system for the buying and selling of landlocked parcels in this state.  

QUESTION 3N:  COMMENTS:  Many of you got into trouble on this question by fail​ing to follow directions.  The question did not ask you to assess whether the denial here was commercially reasonable; the trial court already did that.  The issue was should a commercially reasonable test even apply here amd, if it did, should the court carve out a further exception to protect HIV+ transferees from discrimination.  I was quite harsh with people who failed to address these questions and with those who argued with the findings of fact of the trial court.  Even if you don't believe that the landlord would not be harmed or that there was potential medical danger, those issues had been resolved by the trial court and you have to work with them as givens.

QUESTION 3N:  MODEL #1:  Opinion:In his case, Leslie's apartment has four units and she lives in one of them.  This should provide an exception from discrimination laws under federal FHA-3603 Sec. B(2).  The public policy behind this is fairly sound.  Living in close proximity to others, who you may see and interact with every day, should give you a little more leverage to decide who you do or do not wish to occupy those premises.  On a small scale, although this exception does permit landlords's to be more selective though the law normally allows, (and thus discriminate) the harm to the public is presumably slight.  Should this discrimination be permitted on a larger scale, say with landlords renting out large complexes or high rises, then it would be capable of being very exclu​sionary and affecting rights of certain classes of people or minorities.  That is not so in the present case.

However, withholding permission to sublet or assign limits a tenant's good faith options to mitigate losses when tenant must leave before expiration of the lease.  Requiring "commercially reasonable" restraints on the landlord insofar as their right to accept or reject a prospective sublessee institutes a system of checks and balances between the land​lord and tenant.  This provides a meaningful check on the landlord's power over a tenant, who may wish to aid in equi​table solution when their circumstances force them to leave or move, and they want to try to aid in re-letting the premises (even if it is to limit or eliminate the tenant's own financial responsibility for lease).

To assert a commercially reasonable option should ac​complish a lessening of discrimination.  If the person in question has sound finances and good credit, then other fac​tors should be secondary.  Their sex, race, national origin, etc. should be completely irrelevant, providing the landlord focuses on their ability to be economically responsible as the primary indicator of their suitability as a tenant.

However, use of commercially reasonable provides an​other function--it renders the test for an applicant less subjective than if the refusal was based in "just reason​able".  This could be so subjective that it would be diffi​cult to determine whether someone had in fact been discrimi​nated against.  Commercially reasonable will be easier to determine, and therefore, if someone is rejected as a prospective lessee, the landlord will require more construc​tive proof why he rejected that individual.  Merely what is "reasonable" may be subjective, and could be used to "cloak" the real issue behind the person's rejection, which might be based on prejudice against that persons sex, race, etc.

Regarding HIV+.  Public policy is not best suited to allow arbitrary rejection of HIV+ tenants.  It is presumable that unless a cure for AIDS is found soon, many people will be affected by this disease in the near future.  Barriers to discrimination should be removed as they arise, as expedi​ently as possible.  Should the law allow discriminatory policies to stand, we may soon be legally discriminating against a large (and even larger) segment of population.  Public policy will not be best served by allow this type of discrimination to gain even a foothold.

In addition, AIDS awareness is very significant in our society today.  Civil Rights Act says a landlord can refuse to rent to tenants who "constitute a threat to health or safety of other tenants".  To permit discrimination against HIV+ or AIDS inflicted persons perpetuates the idea that these persons do constitute a threat to others' health or safety, and would show exceptions to fall with in this framework.  We would be implicitly saying that these people are a hazard, when in fact, they are not.  The public needs to be educated against the fallacies about HIV and AIDS.  To imply that these persons threaten others health and safety contravenes public policy to educate people in AIDS aware​ness.

Also, these persons are needing the compassion and un​derstanding and support of their communities, not legally sanctioned ways to ouster them from acceptable living quar​ters.

Dissent: On a small scale, particularly where landlord lives on premises, four units or fewer are affected, the landlord should be free to choose who he will rent to.  There is no anonymity as there would be in a large complex, etc.  Having freedom to choose to sublet or assign a lease on conditions other than commercial reasonableness should be permitted for limited circumstances.  The state does not have such a com​pelling interest here as to outweigh the rights of a private landowner who is renting unit on the property where they re​side.

On a small scale, a person or a business venture should not be compelled to rent to someone who may harm his ability to rent his other units.  If the landlord is financially harmed by this, and is unable to pay their bills and main​tain mortgage--what purpose will this has accomplish?  A small business person is not set up to accumulate and absorb substantial losses, they may well operate at a very small margin of profit.  If keeping a somewhat looser rein in their discretion in who they rent to will keep their units occupied and keep them solvent, they should be permitted to do so.  A larger corporation can absorb losses without as adverse an effect.

Also, economically, discriminatory policies all wash out over time.  The economy itself will take of some dispar​ities.  If landlords get too discriminatory, their units may lie empty.  If they loosen restrictions, they will have more tenants.  Supply and demand should resolve many of these is​sues of discrimination if the market economy is left to do its own thing with out excess governmental interference.

QUESTION 3N:  MODEL #2:  Opinion:  Today, this court is faced with two issues.  1)  When a residential lease contains a clause allowing trans​fers of the leasehold only with the landlords consent, does the landlord have a duty to withhold consent only for com​mercially reasonable reasons?  and 2) should the court, as a matter of public policy, require that a residential landlord accept HIV+ tenants, even if to do so likely would harm the landlord financially?  We decide yes to both questions and affirm the court of appeals.

The traditional law of property has held that a lease is a conveyance of real property and that the landlord has chosen his tenant and is under no obligation to look for an​other for rent.  He has freedom of choice, and exercised that freedom, and so has no duty to change his mind.  How​ever, today, more and more courts are treating a lease not a a conveyance of real property, but as a contract between two parties, with rights and duties imposed on both sides.  (Reste Realty, Hilder).  In all areas of contract law, a party has a duty to mitigate damages from a breach of con​tract.  Some courts have even required a landlord to miti​gate damages when a tenant breaks a lease.  (Sommer) and many courts have held that a landlord must have a commer​cially sound reason to refuse a right to assign in commer​cial property (Kendall).  There is a continuing trend toward treating a lease as a contract, and we therefore will treat a lease as a contract.

In this contract, the landlord has retained the right to refuse an assignment or sublease.  The landlord would like us to believe that this language is unambiguous in its intent to give the landlord complete rights, with no commer​cially viable reason.  We do not agree.  In this state, a landlord and tenant can agree that the tenant may never as​sign or sublease, regardless of permission.  The fact that the language indicates there will be a chance to assign or sublet allows the tenant the legitimate belief that there will be a legitimate reason for refusal.  To hold otherwise would nullify the possibility of assigning and would, in ef​fect, make this an agreement to never sublet or assign.

We have support for our decision in the Restatement, which suggests that there must be a commercially sound rea​son for refusal.  The dissent would like us to hold fast to the old rule, since lawyers and landlords have carefully drafted their contracts depending on the old rule.  We can not agree.  The sweeping changes in landlord/tenant law, the increasing number of states who have interpreted the leases as contracts, the Restatement, and the other states who have adopted this view have put the lawyers and landlords on no​tice that the change was coming.

They argue that the landlord should be allowed to get the benefit of increased rental value.  However, the tenant has the right to get his benefit of a good deal.  The case before us does not have us decide if it is commercially rea​sonable to refuse an assignment because the landlord could get more money for the place, but we suggest that it is not.

We also look to the changing conditions of our society to support the change in the rule.  We are an over-populated society, with increasing numbers of homeless.  To allow a landlord the right to refuse permission to assign an apart​ment would put a chokehold on the available number of apart​ments.  We always favor alienability in all our decisions (White) and the change is law will allow freer alienability.

Now the issue about HIV+ people.  The trial court found that the landlord will find it harder to retain tenants and find new ones.  It did find that it was based on "irrational" prejudice.  We decide that, where a person has HIV, and HIV is not a threat to other tenants, then the "irrational" prejudice of the society is not sufficient to refuse assignment.

People with HIV are dying, they require extensive care and treatment.  The disease is misunderstood in today's so​ciety, and this misunderstanding causes fear, violence and hatred.  It is well known that prejudice is fostered where people are allowed to segregate.  People who have extensive contact with HIV patients -- their family members, friends, nurses -- realize that the person is not a threat, and can care and love and help the patient through their difficult time.  It is important to foster attitudes that will elimi​nate this irrational prejudice.

This nation has enacted desegregation laws in an effort to end racism.  Integration is important in eliminating baseless stereotypes and prejudice.  HIV-infected people are like racial groups in that the hatred is unfounded.  It is necessary to follow a path of integration to educate our citizens.

Additionally, HIV patients need a place to live, and they have the same rights as other citizens.  If a landlord can refuse to assign to HIV patients--where will they live?  Overcrowded, understaffed, sterilized, impersonal hospitals?  People often state they want to die "at home" in peace.  These patients do not threaten anyone's lives, or health and they deserve a place to live.

We therefore hold that disc. based on HIV status of an individual is not commercially sound reason because it vio​lates public policy, and therefore the trial court is re​versed. Appeal affirmed.

Dissent:  I respectfully dissent on both issues.  First, the majority indicates that a right to refusal necessitates an implied guaranty that the refusal will be reasonable.  I do not so find.  A landlord is allowed to refuse to rent, at first, for any reason, providing she does not violate our civil rights/fair housing acts.  To then say, she must ac​cept any sublessees or assignees unless she has a commer​cially valid reason restricts the rights she would have had if the apartment were vacant.

The "approval clause" is unambiguous.  The courts have held that there is no "reasonableness" test, putting both the landlord and tenant on notice of what this clause means.  the tenant is free to negotiate the addition of a few words expressly requiring the landlord's reasoning to be valid.  Lawyers and landlords have carefully drafted their leases with an eye on the law, we can not now change that law, leaving them open to new litigation that they can't prevent (can't change terms after signed).

The landlord chose her tenant, and chose wisely.  Especially in the case before us, where the land​lord lives on the same premises, she should not be required to have a commercially valid reason.  These are homes, places where people live and want to feel comfortable.  They are not businesses, and thus the holding in Kendall should not be expanded to include residential bases.

Finally, HIV+ people do adversely affect the value of the apartment building.  The public is not well educated on the disease, the moral and religious overtones of the dis​ease prevent proper education.  We cannot say to a landlord that she must accept a patient, to her economic detriment, because society, at large, is wrong in discriminating.  The landlord cannot control the beliefs of the society and the hardship that falls on her would be much greater than the slight potential that people would learn to accept the dis​ease. I therefore would affirm the trial court's decision.

Question 3P:  [Spring 17: We Didn’t Cover Nahrstedt, but I thought it useful for you to see complete answers here]
Professor’s Comments:  What I Was Looking For:  This problem raised the complex question of the proper scope of the right to exclude when it is exercised collectively by the residents of a common interest community with regard to their common areas.  The problem could be analyzed in several ways.  Many of you applied the reasonableness tests from Nahrstedt.  Others compared the problem to the cases we studied that limit the right to exclude (Shack, JMB, Marsh).  The best answers provided specific arguments about the likely benefits and harms of the bylaw and careful comparisons to the key cases.  Overall, I was very pleased with your work on this question.  Usually the opinion/dissent is the weakest question on the test; this time it was the strongest and many of you wrote B+/A level answers.

Common Problems:  (1) Use of General Rhetoric (v. Specific Arguments):  Many of you resorted to very broad language when making your arguments.  (E.g., “The right to exclude is the most important stick in the bundle.”  “The right to a free press is crucial to a democratic society.”)  However, specific arguments persuade judges. You need to explain why the right to exclude these people from this development is of particular importance or why press access to this development furthers democratic governance.  The best answers provided some detailed explanations of both the benefits and burdens of the by-law.    

(2) Overstating Your Case:  Your arguments will be more persuasive if you realistically assess the benefits and burdens involved. When you suggest that the residents will be cut off from the world if the press cannot come into FD, you are not very credible.  Journalists can still talk to residents via telephone, e-mail, and off-site interviews. Residents can still get news from CNN or local newspapers and can exchange information among themselves about things going on in the development. When you argue that the need for press access “is so important that it always trumps the right to exclude,” do you really mean that journalists should have access to private kitchens and bedrooms if they are in search of a story?

(3) Ignoring Your Own Arguments:  Your opinion and dissent will both be stronger if they attempt to respond to the other side’s best arguments rather than ignoring them.

(4) Misunderstanding Relevant Doctrine:  There were two common doctrinal errors:

· Many of you tried to analyze the by-law using the test from Franklin.  However, that test is designed to address the validity of restraints on alienation.  The by-law here restricted use, not alienation, so Nahrstedt would have been appropriate instead.

· Several of you tried to apply the rules for the running of an equitable servitude to the by-law.  This was inappropriate for two reasons.  First, the statute here, like the one at issue in Nahrstedt, says the by-law, because it was properly enacted, runs with the land if it is reasonable.  Thus, the reasonableness analysis replaces the traditional equitable servitude rules.  Second, at the time of the lawsuit, as far as we know the by-law only applied to people who had expressly voted for it.  Thus the analysis designed to assess whether agreements bind future purchasers is not relevant here. 

Model Answers:  The first answer has a very clear sense of what is really at issue and makes several strong arguments on each side.  I especially liked the argument in the majority that the common areas deserve particular protection because they are used for sensitive activities and the arguments from Shack and Marina Point in the dissent.  The second answer contains a very strong majority opinion that lays out the arguments from Shack, Marsh and JMB exceptionally well and then provides solid responses in the dissent.  The third model provides a strong defense of the residents’ need for press access and a very nice discussion of the likely difficulties enforcing the bylaw.  

Question 3P: Student Answer #1:  Majority: The right to exclude is the most cherished of all the sticks in the property owner's bundle; it is hard to find an argument which could possibly support the idea that it's good to allow press into a normal residence to print the details of our personal lives.  The question here is whether the Fairest Downs Community (FD) is enough like a residence as a whole to apply the same steadfast protection of the residential right to exclude.

We first look to the community itself to help make the distinction.  FD is a gated community.  It is an enclosed space which is almost totally exclusive: even the general store is staffed completely by FD residents.  The problem arises not with the private homes, but rather with the common areas.  We see these common areas - including the meeting room in question - as areas which demand the same stringent attention as a private residence in regards to protection of the right to exclude.  As FD is a gated, highly-exclusive community, it is fair to say that the owners exert control over all the areas of the community and do not deserve to have this right of exclusivity infringed upon.  The presence of full time security guards also shows the community's commitment to total control over who enters the premises.   The common areas also are areas that have very sensitive activities: it is not reasonable to attack the right to exclude where a community seeks to protect internal affairs (meeting room), children (day care) and residents in vulnerable states of relaxation and undress (pools, gym).  

As the homeowner's association was properly formed and registered, all residents of the community are bound to its decisions as a function of promissory servitude law which overwhelmingly supports associations' right to establish rules for its community.  Furthermore the vote was unanimous displaying the amazing agreement that exists on this issue.

The owners as a group have the requisite interest in being able to exclude reporters and photographers as a group.  Their property values will certainly plummet if press coverage continuously makes deleterious comments.  Although it is possible that a reporter may have a glowing assessment of the community thereby raising property values, the association had made clear that it prefers to be left alone and to let the benefits of an exclusive community speak for itself. The dissent would have you believe that the press is necessary to the wellbeing of the supposed "small town" of FD; but it can't be overlooked that the story ran in The Christian Science Monitor, the periodical with one of the highest distributions worldwide.

The community, finally, is far more like private property than like a small town.  No one other than owners or guests are ever allowed in; gates and security guards ensure this; and all the owners are expressly urging by unanimous vote to preserve the integrity of their right to exclude.  

Dissent:  The majority today has made a grave error.  It is propagating discrimination and quelling the right to press access for the public good.  FD can't exclude influences which would serve to positively affect its populace (Shack).  Even though the owners here are not a disadvantaged group like the workers in Shack, they do deserve the results which negative publicity would yield - a better living environment.  The "unflattering" description of the meeting will probably make the community improve its meeting procedures and the threat of a negative story would prompt the FDHA to keep everything running smoothly and safely.

The community is also more like a small town than not.  As malls have been seen as "town squares" for the purposes of leafleting, so too is this more of a "town square."  People in this community rely on the space within their gates for practically everything - childcare, exercise, recreation, sundries, and for some of them, employment.  These common areas serve as a town's "main street" area would, and that is why the press should be allowed in.

On a more personal and important level, FD has indeed taken great pains to exclude all persons other  than owners or guests.  However, this bylaw stops reporters or photographers from coming into the community as guests. It is unreasonable because it doesn't differentiate between reporters and photographers in their working stage and as regular guests.  Does the FDHA expect owners with close friends, family and significant others who happen to be reporters and photographers to never allow those loved ones through the gates?

It is unfair of the community to discriminate against reporters and photographers simply because of their profession - this is truly an arbitrary basis of exclusion.  (Marina Point).  Even though the community has had "problems" with one reporter, it can't exclude all reporters and photographers based on the one: it may only reasonably exclude him. Marina is applicable because FD has made a strong connection between owners and guests by making those groups the only acceptable entry-groups.  Thus, caselaw applicable to residents can here be expanded to guests.  It is clear that the majority didn't even breach the topic of discrimination because of their assumption that guests are not covered under Marina or because the Federal Housing Act is restricted to the listed groups, but they are sadly mistaken in their silence.

Finally, we dissent because the association, under promissory servitudes, does control much of the rights the owners have in regard to the community as a whole - but should excluding a whole class of guests be tantamount to by-laws regulating garbage? We believe that the FDHA was unreasonable when it blocked reporters and photographers form FD, and the decision should have been upheld.  We respectfully dissent.

Question 3P: Student Answer #2:  Majority:  There are two questions before this court.  First, is the guarded community of Fairest Downs sufficiently like a town to be guided by rules of allowing a free press?

The face of America has been changing since its creation: not just the nature of her people but the manner in which they live their lives.  Urban populations with business districts and town squares provided free speech since that was where people congregated.  The freedom of the press is bundled with the freedom of speech.  The two were inseparable.  The rights associated with one strongly guide the rights associated with the other.  N.J. Coalition v. JMB outlines the history of such centers.  Earlier decisions showed that those freedoms extended to "company towns" of the last two centuries, as those areas were public gathering places.  After World War II and the rise of suburbs, urban areas were abandoned.  Large shopping centers became the new gathering areas.  Even though private property, free speech was allowed with reasonable regulations.  Courts could be relied on to enforce these rights.  

Now America is changing again.  The internet is invading the commercial activities of traditional shopping centers.  Gated and guarded communities with their own facilities are shrinking the size of our gathering places.  Common areas and Homeowner Association meetings are where people are congregating on a regular basis.  The number of these communities are growing at an explosive rate.  Therefore the court must address whether common area meetings in these communities are the successors to the town squares, business districts, and shopping centers of the past.  We hold they are. 

Private property carries many rights.  But are these common areas really private property?  Affirmative covenants require all community members to maintain their upkeep, much as our taxes support public areas.  As public areas are accessible communally, so are common areas.  These common areas need not be opened to the general public, but the court of appeals was correct in its judgment the people in that community, if not the public at large, have an interest in a free press at such meetings.  Therefore, the larger interests of the community outweigh any regulations on the part of the Homeowner Association ruling to the contrary.

The second question before the court is whether the association has the right to exclude persons from entering the community.  State v. Shack  established that landowners have no dominion over those they choose to let on to their property.  To deny these occupants the basic right of visitors or companionship is not part of the right to exclude a landowner has.  In this case, there is serious doubt that a homeowners association even rises to the level of the landowner.  The landowners are the individual homeowners in that community who surrender some of their rights for the common good, such as maintenance and sustaining home values.  The owner's presence is not inessential to the service provided to the association.  If anything, the exact opposite it true.

The Association cannot restrict a visitor of one or several of the homeowners in that community.  While barring reporters does not rise to the level of discrimination as defined by statute, it does prevent homeowners from receiving guests of their choice, a power which no landowner, and certainly no homeowners association, has the right to exercise.  The association can set reasonable rules for visitors to provide for the community security.  They can even ban recording devices or prevent guests from active participation in meetings (they're merely observers).  It would not even be beyond the Association's power to close meetings to everyone except association members.  But this by-law is unreasonable on its face.

Dissent:  The court continues to chip away at a property owner's right to exclude, perhaps the single most important right they have.  Shack was decided on the grounds that the banned "visitors" were actually government workers attempting to aid migrant workers.  There is no such "service" occupation here.  The reporter was rendering no assistance.

Fairest Downs is private property.  The common areas are only "common" to the members of that community who pay for its maintenance.  They are not like town squares and shopping centers as these common areas are not open to the public, therefore the community does not lose any of its proprietary interest.  This community is guarded by two full-time security officers to prevent trespassers.  While this reporter knew several homeowners, there is no indication as to whether he was at the meeting as a guest or trespassing on his own accord.

The assoc. functions the way a landlord does in many respects.  Kramarsky shows us that landlords generally can refuse tenancy to any person so long as it is not arbitrary nor discriminatory as prescribed by statute.  Reporters are not large enough a group to rise to the level of arbitrariness nor are they a group protected by statute.  This court would uphold the rights of a landlord but fail to support an association, with the unanimous support of their membership, from exercising the same power. Through its decision the court has invaded the property rights of the Fairest Downs residents and crippled the very controls the entire community has sought to establish.

Question 3P: Student Answer #3:  Majority:  The issue before this court is whether a bylaw banning owners of a gated community from having reporters or photographers as guests in the community is “reasonable” as required by state statute.  The trial court ruled in favor of FDHA citing the right to be excluded as a fundamental right allowing the FDHA to act as “individual owners of single family homes”.  We disagree.  The FDHA is not an individual owner, it is representative authority for an entire community of homeowners who share many of the sticks (rights) of their collective bundle.  Aside from the right to exclude (cited as the basis for the trial court decision), is the right to include; that is, each individual homeowner’s right to use and enjoyment of their land which includes allowing guests to come over (although we admit that that right is not unlimited).  The mere language of the by law is illustrative of its infringement of an owners rights as it “bans owners from”, as opposed to banning reporters.

In its decision, this court analyzed the affect this ostracized class of people had or would have on the community as a whole, as Nahrstedt taught, reasonableness was based on the circumstances.  The act that served as a catalyst for the present litigation involved a reporter doing his job: reporting, or bringing information, on a community – relevant activity in which the owners of the community have a significant interest.  As a reporter he just called it like he saw it, which is what we as a society expect and in fact hope from reporters.  I am quite sure that had the reporter painted a positive picture of the FDHA, my time here would be put to better use.  Furthermore, the homeowners of the community have a right to be informed/aware of goings on within their community, especially regarding the body that has the power to pass ridiculous bylaws.  This voice provides the community an opportunity to debate/discuss issues, be involved in some way, participate should they wish.  The issue here is loosely comparable to that in State v. Shack as reporters provide information vital to the community which wishes to exclude it similar to the social workers bringing info to the migrants.  Both instances provide an unwilling owner denying a good from its tenants.

What was FDHA’s injury?  One “unflattering” story.  Many such stories have been written against this court, yet we have survived.  This court cannot be expected to allow the exclusion of an entire class based on injured egos or personal opinions.  Who will they kick out next?  If a lawyer brings suit are lawyers and judges to be excluded?  Surely I’d never get to enjoy FD.

Aside from the issues discussed previously, is the issue of enforcement of such a by law.  Initially comes the question of defining what is meant by “reporters” and “photographers”.  Would the local food critic be barred?  What about people who shoot pictures as a hobby on their free time?  Once we define this restricted class, how do we keep them out?  No one can decipher occupation using appearances.  Forcing the homeowners to register all guests may be burdensome and still leaves the possibility of lying.  This policy does nothing more than add confusion. Furthermore, has there been an investigation as to the residents themselves, perhaps some are reporters or photographers – will they be left homeless?  How many are friends with reporters? How will this affect future residents?  The FDHA will, in essence, be telling all future (and current) residents who they can and cannot be friends with.  The application and enforcement of the bylaw is nearly impossible and it is unrealistic to think the FDHA will succeed in its attempts to restrict this class.

Dissent:  The court of appeals, as well as the majority, feel that the activity in question is nothing but a “minimal burden on the right to exclude”.  Being that the right to exclude is the most fundamental property right, any burden is great.  

This was a unanimously enacted bylaw, meaning that everyone agreed and properly allowed their governing representative authority to pass it.  The majority argues that reporters are providing homeowners an opportunity to become involved in the FDHA – an opportunity that exists regardless of the presence of reporters.

Furthermore, the majority relies on Shack.  That case involved an owner attempting to deprive his workers of what amounted to human rights – they had no choice in the matter.  Here, the owners, the group supposedly suffering deprivation of rights, were part of the decision making-process.  

This is not an issue of human rights; this is a property debate in which the entire FDHA community is afraid that bad publicity can severely diminish property values.  That’s bad for everyone involved except for the reporters, the only party with no interest in Fairest Downs.

QUESTION 3T:
Professor’s Comments:  There were quite a few solid/strong answers.  However, many students apparently did this question last and with insufficient time, because I saw many very short answers, which led to a lot of low scores.  I was hoping for discussions of why border disputes might be treated differently from ordinary adverse possession, especially in the context of the various purposes of adverse possession (e.g., Do we need to encourage productive use of border strips? Should we treat an owner who lives on a parcel but doesn’t carefully check its boundaries as “asleep”?)  Other useful policy considerations included ease of administration and the effects on relations between neighbors. There are three model answers (one well-balanced complete answer and one strong majority opinion for each side).  Between them, they include most of the key arguments.
Common Problems:

Arguments Incorporating Faulty Logic

· Many students argued that requiring that the adverse possessor prove the owner’s actual knowledge encourages owners to survey or take care of their land.  It doesn’t.  An actual  knowledge requirement protects very negligent owners and discourages surveying because if you don’t survey, you can’t know for sure that the neighbor is trespassing, and so you can’t lose an adverse possession suit. 

· Many students argued that the “reasonable person” test was inappropriate because it required the owner to constantly or annually survey her land.  However, to be safe, she only has to survey once every 12 years.

· Many students argued that choosing a particular rule would help deter situations like the one at issue.  However, it is very hard to deter mutual mistakes since neither party has consciously chosen to create the ultimate conflict.  Some rule changes might encourage one party or the other to check the boundaries more frequently, but, unless one of them is a Property lawyer, the Petersons and the Duffys would be unlikely to pay much attention to changes in adverse possession law.

· Several students argued that adopting a good faith or a bad faith state of mind rule increased certainty.  You need to defend that position, because adding a state of mind requirement most obviously makes trying the case more complex and makes it harder for the adverse possessor to know if he has successfully met the requirements (even if he believes he has met the requirement, he still has to convince others of what was going on inside his head.)

· Finally, many students argued that there should be no state of mind requirement because we shouldn’t reward deliberate “theft” of land.  However, a no state of mind rule also rewards “theft”; to avoid that, you need to impose a good faith requirement.  

Other Problematic Arguments

· Many students argued that the adverse possessors here had a strong reliance interest in keeping the border strip, but I don’t see why.  They built nothing permanent; the most they’ll lose is one season’s worth of plants on the strip.  Perhaps the appropriate award for years of labor is simply the vegetables they harvested while trespassing.  

· Many students argued against the rules proposed by the court of appeals because changing the law is the legislature’s job.  This is not a case where that sort of argument is convincing.  The general adverse possession rules were created by the state court.  Moreover, there is no caselaw on border disputes, so the court would not be changing the law, but merely deciding whether or not to extend existing rules to a new situation.

· Even though Quarles was the only border dispute case we read, it was not very helpful here.  First, New Mexico is one of a very few states that require color of title for all adverse possession.  Second, the long discussion of agreed boundaries that many of you relied on was in the context of establishing the meaning of the written document that was the source of color of title.  The case does not hold that a boundary line resulting from mutual mistake automatically becomes permanent.

Exam Technique Problems

Stick to the Question.  The question only asked you to discuss two elements of adverse possession.  You got no credit for listing or discussing the others.  Similarly, students lost points for long descriptions of cases untied to any arguments about your two issues.  Your task is to respond to the questions I give you, not to show me you’ve memorized your outline. 

Structure Your Answer to Provide Pro and Con Arguments for Both Issues:  Several students wrote dissents that only disagreed with the majority on one issue.  The question is designed to force you to give me at least two positions on each issue.  Failure to do that is not going to improve your grade.

QUESTION 3T:  Student Answer #1:  This is a very strong answer, making solid arguments for each side on both issues and showeing a good sense of the role of the court.  

Majority:  Open and Notorious = Actual Knowledge ; State of Mind = Bad faith requirement

1. Normal homeowner's don't have routine surverys done.  P as a normal owner of a resedential parcel might not have routine survey's done. This is not something normal neighbors do and is not something the courts should force them to do.   It is poor policy to burden all landowners in Comstock with the need for routine land survey's just to make sure their "friends" are using their land.  Similar to the situation in Marango Cave, where the court held that even though use of the cave was visible, the use did not satisfy the open and notorious requirement because a reasonable landowner would not have known the cave company was using its land.  The court did not hold that the landowner should of performed a survey upon the mere possiblity of someone using there land. It would place an unneccessary burden, in the form of stress/worrying about where exact borders lie and costs to routinely have property surveyed, to have open and notorious requirement only as use is visible on land bc same problems as Marengo, people would need to routinely survey bc often it is impossible to know where exact borders are. 

2. Sleeping owner rationale for AP doesn't apply to border disputes.  One rationale for AP, interalia, is to ensure productive use of land.  If an owner is sleeping, not using or checking up on his land at all, basically letting it sit idle, and another person uses that land productively for a long time, then the court should punish the sleeping owner and reward the productive AP.  Having AP gives owners an incentive to not let their land sit idle for long periods of time. This is a legitimate public policy because it unproductive and can pose a threat to neighboring property value. However, this rationale is completely irrelevant in the case at hand because it deals with two landowners who both are using there land and not allowing it to remain idle and unproductive. D is using his land to provide privacy (buffer zone from neighbors), air, and space to more fully enjoy his residence. therefore, it is a productive use of his property and therefore there is no need to allow a neighbor, like P, gain title to a strip of his land unless D is actually aware of the infringment and allows it to go on for a long period of time. In that case, actual knowledge would exist, and if D really desires his land for privacy purposes he should have a time limit placed that he can exercise his property rights and sue for ejectment.    

3. Neighbors should not be able to adverse possess through honest mistakes.  The requirement of bad faith upon the AP is neccessary to ensure that when honest mistakes are made regarding property lines, people don't end up losing the property they worked long and hard to be able to buy.  Neighbors should only be able to gain title through AP if that is their intent and the actual owner knows it is occuring, then AP in the boundary setting makes sense because the neighbors have effectively decided between the two of them to transfer title, since both are aware of the situation.  

4. Need to curtail litigation between neighbors.  In order to limit unneccessary litigation regarding border disputes, there should be a higher burden places upon an AP in border disputes because they are more often then not trivial matters that don't warrant the judiciary's precious time and effort, nor the taxpayer's money used to fund the courts.

Dissent: Open and Notorious = Visible use from standing on surface of land ; State of Mind = Irrelevant

1.  Routine Surveys.  It is not unreasonable at all to force landowners to have a survey performed once every 12 year to protect against AP.  This actually is good public policy bc it forces landowners to be more aware of their land boundry's, which prevents problems like this from occuring in the first place.  

2.  Sleeping Owner.  D is a sleeping owner just like sleeping owner's in the traditional AP context because he is ignoring his land and let is sit idle and unproductive.  P used the strip of land for over 12 
years, while D remained completely "sleeping" by ignoring its property. Ignoring property boundaries can be just has harmful as ignoring a entire plot of land. For example, in Quarles the boundary dispute was over what seemed to be a significantly large parcel of land, which is likey bigger than many other entire parcels. Therefore, we should not stray from our case precedent and carve a new exception.  Furthermore, another ratinale why we have AP is too reward people for their hard work and mental connection to the land that they have used for 12 straight years. Here, is a perfect example of this rationale, P spent much time and effort, even fertilizing and turning the soil during months without vegtables, thus we must reward his hard work, labor and new love of his garden without requiring that P knew the garden infringed.  We do not want to raise the bar so high, which actual knowledge coupled with bad fiath of AP does, that plaintiff's such as P will not gain title to the property they have invested time and effort to productively use.  

3.  Neighbors and Bad Faith.  Requiring bad faith is poor judicial decision because there is not accurate method to determine the subjective thoughts of the AP. Therefore, what the actually AP was thinking during the possession should be irrelevant. Additionally, if AP has actually used the land for the statutory period and met all the traditional element of AP (continous, actual use, adverse, exclusive), then it is appropriate to reward that user for their labor and punish the owner for "sleeping". 

4.  Curtail Litigation.  The majority incorrectly assumes that boundry disputes are mostly trivial (See above argument regarding Quarles), and secondly incorrectly assumes that a large majority of disputes over boundries actually will be litigated.  If the situation is trivial, the cultural norm is not to sue, and most neighbors will only resort to the court system over serious issues. 

QUESTION 3T:  Student Answer #2 (Majority Opinion Only): The majority opinion here provided the best set of arguments in support of the rules adoipted by the court of appeals.  The state of mind arguments are particularly strong.

We affirm the Court of Appeals and hold that (1) actual knowledge is necessary in boundary disputes, and (2) that a neighbor must have known a border strip did not belong to him and must have intended to claim it anyway.

Actual Knowledge: We must remember the reasons for which courts recognize adverse possession: psychic connection to the land, to improve alienability, and to punish owners who do not use their land.


The important aspect with knowledge is to punish owners who do not use their land.  However, unlike a normal adverse possession case, cases involving neighbors do not consist of a person entering the land and using the property like an average owner would.  Indeed, constructive knowledge is sufficient because a landowner should see the adverse possessor building a house, cultivating the land, or simply walking about.  Seeing an improvement on the land when the lot is supposedly vacant gives the owner sufficient notice that the land is being used.  In contrast, a neighbor does not find anything strange when seeing her neighbor growing vegetables next to her land.  Nor is the neighbor X going to watch neighbor Y with a magnifying glass while neighbor Y cultivates or mows the lawn.  Such a burden on X will surely create animosity between X and Y.  Bitter neighbors is surely not an outcome this court wants.  The dissent argues that an 8 feet by 30 feet strip of land is large enough to have given any reasonable person constructive notice.  This might be so, but while an 8 feet by 30 feet piece of land seems to involve a large amount of area, we must keep in mind two things: (1) the properties here both consisted of 5 acre lots, and (2) most neighbor disputes constitute disputes over smaller pieces of land.  This Court's ruling today does not simply affect the two parties, but affects the general policy of this state.


Indeed, in most cases, the encroachment is minor and maybe even gradual.  A tree planted by neighbor Y may gradually expand its roots, until finally, the tree has taken a significant amount of neighbor X's property.  Requiring simple constructive knowledge fails in its most important function: punishing the owner for failing to protect his land.  Even in this case, the Duffys (Ds) did not see clear use of invasion onto their property.  Instead, what they saw was a garden clearly on the Petersons' (Ps) property.  Indeed, 8/30 of the property was on the Ds' property, but it is undeniable that most of the usage was on the Ps' side.  Forcing upon the Ds the burden of investigating further would force the Ds to ask the Ps whether that garden was on their land and possibly angering the Ps.  Alternatively, the Ds could have paid for a surveyor anytime the Ps used property near the Ds, or used a ruler themselves anytime the Ps used property near the Ds.  Indeed, unlike an adverse possession case, where we are punishing a landowner for not visiting his land for 12 years, by adopting constructive knowledge, we would be punishing the Ds for not having the ability to, through memory, recall the exact property line.  Because constructive knowledge places a burden on neighbors to inspect every possible encroachment, and because such an outcome would cause disputes among neighbors, this Court enforces a requirement of actual knowledge.


Furthermore, if neighbors are hostile, they are likely to bring suits concerning minor problems to the courts.  Courts are not the correct forum to resolve animosity between neighbors.  This is especially true when the motivation is that one neighbor is disgruntled with the other.  While the dissent argues that the Court today relinquishes its role as arbiter, we note that the Court today also reserves its resources for other litigation.  If we hold that constructive notice is needed, there are numerous cases were a small strip of land may come into court because of border disputes.  A suit for a 1 foot by 5 foot piece of property bogs down the courts and simply gives neighbors a way to seek justification for their hostility.

State of Mind:  
The dissent points out that cultivation of the vegetable garden brought enjoyment to the Ps.  It correctly points out that the Ps expended considerable amount of money and labor on the garden.  The dissent, however, avoids explaining that we are not barring the Ps from growing their vegetable garden.  Indeed, 22 feet by 30 feet of the garden is still in their proper possession.  Furthermore, the dissent stretches the psychic connection between the Ps and the land, and between any adverse possessing neighbor and the land.  Most neighbor disputes are not similar to the case of adverse possession where the adverse possessor has lived on the land, building a home, or creating an environment where the land becomes his home.  Indeed, most cases are small invasions onto the neighbor's land.  While a connection between the adverse possessor and the land may exist, it is much smaller than the connection between that adverse possessor and the home she has on her land.


Furthermore, the use of this land does not help improve alienability or make title claims easier to resolve.  Even in this case, where a substantial peice of the land was used, the land is not any more likely to be sold.  This is especially true in residential cases.  An 8 foot by 30 foot piece of land has a small commercial value.  This is especially true when the land is between two other residential premises.  The dissent correctly notes that the land was never used by the Ds, and was used by the Ps, but simple land usage is not the point of economic waste of property.  We want land to be used effectively and not be wasted economically.  It is difficult to see how an 8 feet by 30 feet plot of land will have any major impact on the economy.  This is more true in the normal scenario, where the neighbors are arguing over a miniscule strip of land.  Nor do we want to force landowners to use all of their property.  This is especially true in the residential context, where residents do not just want to own a house, but want to use a house with an ample backyard or scenic view.  Nor does it make title claims easier.  The title clearly belongs to the next door neighbor.  This is not a situation where the property owner lives in another state, and there is no way to buy the property, letting it go to waste. 


Finally, the dissent argues that by forcing neighbor Y to want to adverse possess neighbor X's property, this Court is encouraging neighborly disputes.  This misses the point.  Surely, most neighbors do not want to adversely possess their neighbors' land.  However, if they do, they enter at their own risk--they enter the land with full knowledge that the dispute will occur.  In contrast, the dissent's hopes would lead to disputes anytime any neighbor mistook his boundary line.  Surely, the number of times that a neighbor will want to adversely possess his neighbor's land is smaller than the number of times the neighbors mistake their boundary lines.  Because neither economic improvement of the land nor alienability are improved, and because the psychic connection between the adverse possessor and the land are significantly different than in the usual adverse possession case, we hold that the Ps needed ot have the hostile state of mind to take over the Ds' property.

QUESTION 3T:  Student Answer #3 (Majority Opinion Only):  This student provided the strongest majoirity opinion in support of using the ordinary rules of adverse possession for border disputes.  The open & notorious arguments are particularly strong. 

I.  Test for O & N should be: Apparent to reasonable person standing on the surface

Reward Use/Cultivation of land

· Owner should not need to be told land is being used, if AP is using land and owner doesn’t realize he is a “sleeping owner”.

· To hold otherwise would be to promote the rights of distant owners, uninvolved in the cultivation of their lands, over the importance of cultivating land and this impairing property values and property itself.

· The dissent is correct that it would be poor public policy to encourage border strips however here we are only allowing such strips if the one being stripped doesn’t protect or show enough interest in his own land for 12 years! Surely a neighbor will not likely work for 12 years for just an 8 foot increase of property. While negative situations may arise we are looking at majority of situations, and therefore more concerned with the efficient use of land rather than guarding against the rare attempt to border strip.

O&N in this case:

· D should’ve realized that P had built a 90 sq. foot garden. P expended “considerable labor” and a huge garden is noticeable to a “reasonable person standing on the surface”

· The dissent mentions that D’s land was 5 acres and therefore he couldn’t check every inch of it each day. The rule allows for a 12 year period of protection. In this case it was almost 20 years! While we agree it unfair to hold an owner to daily evaluations of his land, once every decade (longer in this case) is not too much to ask.

· The dissent also mentions that the garden was down in the woods behind a pond. Again, to force the D to check such an area daily (or even yearly) may be unfair. However there must be a cutoff where a reasonable owner (one we would like to protect) would check his land. Unfortunately for D, in Comstock that cutoff is 12 years.

· The test of actual notice not only guards the owner, it may protect him indefinitely. A situation may arise where the owner is gone for decades. In such a situation are we to assume his land can never be taken through AP? What if he is never heard from again? To allow the land to sit there indefinitely is against public policy because it would promote inefficient land use and this court will not allow it.

II. Test for state of mind should be that it doesn’t matter and plays no role in AP.

Reward Cultivation/ Improvement of Land

· This court’s prior reasoning for O&N stands behind the belief that AP should occur because of a public policy stance that it is good to efficiently use land. This court doesn’t think the exact purposes for maintaining the land matter as much as the fact that the land is maintained.

· We are concerned with, in essence, punishing the sleeping owner, not helping the oblivious or determined adverse possessor. At issue is the inaction of the owner and his general disregard for his land.

Border Strips: The dissent is correct in stating that the policy may promote border strips by neighbors. However to perform such strip the APer must cultivate/maintain the land and the owner must not object or stop the APer activity for 12 years. Therefore the court will take land from an unconcerned owner and transfer it to someone who has proven for over a decade that they could use the land efficiently. 

Majority Conclusion:  In this case the AP should stand because by the definition stated here today – O and N = apparent to a reasonable person standing on the surface -  P satisfied all the necessary elements of AP.

QUESTION 3V
Professor’s Comments:  There were a lot of very short answers to this question and I graded generously in the middle of the class to ensure that the median score would be the same as that of the other questions.  Interestingly, many former Boston Red Sox apparently are now serving on the Ainsworth Supreme Court.

(A) General Concerns: As always on the opinion/dissent question, I rewarded students who thoroughly defended the positions they adopted, especially by responding directly to the best arguments they made for the other side.  Students lost points when they did not make clear which of the two issues particular arguments addressed and when they greatly overstated their arguments.  E.g., as the materials indicated, different states have adopted different positions on the waiver issue.  That strongly suggests that neither position is unconstitutional, neither position is a gross misuse of judicial power and that neither position will result in the downfall of Western civilization or the death of contract law.


Other common problems included:   

· Treating cases from other jurisdictions as binding in Ainsworth.  E.g., Funk limits reasonableness inquiries to economic concerns, but Ainsworth does not have to do the same.

· Arguing that L would be better off if she had allowed the transfer and that therefore she shouldn’t object to the result.  Obviously, she must have thought she was better off on the whole without PP.  A better, more subtle version of this argument was that, since she appeared to be economically better off if she allowed the transfer, the court should treat the refusal as unreasonable.  

· Unless you argue that Bellin should be overturned, you can’t argue that the court should never imply a reasonableness term; it already has done so.

· I normally try not to worry about spelling errors, but quite a few students consistently typed ”tenet” when they meant “tenant,” which did not add to my sense that they knew what they were doing.

(B) Waiver Issue:  


1.  Pro-Waiver Arguments: I primarily was looking for arguments based on freedom of contract and the landlord’s right to control her own land, particularly in a commercial context. Some specific points: 

· Arguably it is unfair for the tenant to obtain bargaining advantages for voluntarily agreeing to a waiver and then to argue that the waiver is invalid.

· Allowing more reasonableness challenges leads to more litigation, both because people will try to challenge other provisions of leases as unreasonable and because the parties have to litigate the meaning of “reasonable.”

· Because what is at issue is the landlord’s important right to exclude, she should be able to choose to limit the right to transfer in any way she chooses.


2.  Anti-Waiver Arguments:  I expected arguments about protecting less powerful tenants (particularly their right to alienate their interest), about ensuring that the rented units were not left vacant, and about the general need for fairness/reasonableness in contracts/leases.  Some specific points: 

· Even where a commercial tenant voluntarily agrees to a waiver, its managers probably don’t anticipate being held hostage to irrational beliefs of the landlord.

· Many students argued that allowing a waiver would be inconsistent with the landlord’s duty to mitigate.  However, landlords with a duty to mitigate might prefer to risk finding their own replacement rather than simply accepting a proposed transferee they don’t want to work with. 

· Allowing “unreasonable refusals” may allow the landlord to cover up a refusal that is based in unlawful discrimination. 

(C) Reasonableness Issue:  I asked you to discuss whether two types of landlord concerns we had mentioned in class—political differences and prior rejections—should be considered reasonable in this context even if not tied to any economic interest of the landlord.  I wanted two-sided discussion of both types of concerns, ideally providing and defending rules for what should be considered “reasonable.”


The student responses on this issue were generally a lot weaker than on the waiver issue largely because many of you assumed that the economic definition of reasonableness from Funk should apply and then simply argued about whether L’s concerns were economic.  I gave some credit for this kind of analysis, which even the two models included.  However, a major national pizza chain probably wouldn’t cause L any serious economic problems and, if she thought that they would, she probably would have provided evidence to the court.  


(1) Prior Rejection:  Five years had gone by here, so PP and T almost certainly had not conspired to get around L’s original rejection.  You might have argued that the prior rejection ought to be irrelevant if there’s no evidence of conspiracy or that courts should treat turning down a prior reject as reasonable to discourage rejected tenants from trying to use another tenant to get around the landlord’s decision.   You also could discuss whether the interests of the actual tenant should be considered strong enough to outweigh the landlord’s prior decision to exclude.


(2) Politics:  Both parties have genuine political interests here.  MMM has an interest in not losing out on business opportunities because of her political positions.  L has an interest in not being forced to do business for ten years with someone whose political positions she abhors and perhaps in not being perceived as supporting MMM or providing MMM with profits to spend on political causes.  Ideally, I would have liked to see some discussion of which of these interests seems more important, particularly in the context of a commercial lease.

(D) Best Student Answers:  I had trouble assigning grades to these answers.  I was using an internal scoring system to roughly assess your answers in terms of both quality and quantity of relevant points made.  Under this system, the average score was about 18 and all but three answers received scores under 34.  The top three papers had scores of 40, 64, and 81.5.  I ended up giving the high score (the first model answer) as grade of 20 (a grade I use roughly every six or seven years), the next highest (the second model answer) a grade of 18, and the third highest (along with two other relatively strong papers with slightly lower scores under my internal system) a grade of 16.  This was probably a little bit unfair to the top two papers, whose work was considerably better than anyone else’s, but it was the best system I could think of without greatly penalizing a lot of students simply for doing Question III.  


Question 3V:  Student Answer #1: This is a terrific answer. The student defends his key positions and the two opinions respond to each others’ strongest points.  The only notable weakness is that the student only addresses the prior rejection of PP in the dissent and not in the majority. 
Majority:  
Waiver: The Court today considers the question whether the reasonableness requirement established, implied within contracts, by this Court can be expressly waived.  We hold that it cannot.  Understanding the gravitas behind this decision, we outline our rationale beginning first with the larger issue of waivability followed by discussion on whether, if the reasonableness requirement could in fact be waived, whether the Defendant's waiver would in fact meet any objective standard of reasonableness.  We consistently hold that she has not articulated any reasonable reason for denying transfer of the lease.  


Under normal circumstances we trust that businesses will act rationally in their decision-making.  In an ideal world, businesses focus on monetary gains and would not arbitrarily contest leasehold that would mutually benefit all parties economically.  Unfortunately, this is not the world we live in today, property owners, although concerned with money, also use their position to punish tenants, hold grudges, and even subtly discriminate against granting leaseholds.  Allowing a business to contract out of the reasonableness requirement, licenses them to act arbitrarily.  These arbitrary acts harm economic efficiency.  This court does not want to envision a world in which a property owner may punish his tenants for any personal distaste, arbitrarily, forcing payments to be made and properties to sit vacant.  We wish our lots to be used, our lands to be full, and our citizens to be productive.  Forcing a bankrupt tenant to pay while a lot sits unnecessarily useless rewards the landlord for providing no service and harms the other enterprises which that land may also aid (by bringing business to the area and aiding the natural flow of commerce).  


The dissent claims that we are ignoring the express grant of the contract, specifically noting that these are commercial industries we are imposing our will upon.  Although the fact that these are commercial businesses may often be a short-hand for sophisticated tenants, not always is this true.  The tenant in this case may have merely been a franchisee over his head, receiving poor advice, and in a poor bargaining position.  Who knows whether this provision allowing the landlord absolute transfer was actually bargained for?  From the facts, this is not clear.  We protect not only residential lessees today but also unsophisticated individuals not afforded proper protection in negotiation.  Under similar conditions, we have implied other terms into contracts when public policy warrants.  This is not judicial usurpation; we are merely affording protections consistent with dignity and autonomy of the individual.  We believe in individual liberty, but not economic coercion.  When there is unequal bargaining power and the contract does not accurately reflect intent, we will not honor this contract.  The parties may not have fully understood what they are waiving.  Moreover, no business owner expects to fail, and without proper guidance many may not even consider this possibility. Consistent with State v. Shack, which the Court finds persuasive, we believe some ideas and protections are too valuable to waive.  


Reasonableness:  We again uphold the decision of the court of appeals.  The defendant asserts absolutely no business related rationales for denying Patrick's Pizza.  The defendant solely points to the CEO of the company's politics as her sole rational for not allowing the lease transfer.  Again we point to the supposed rationality of commercial industries.  The defendant wishes to exclude a willing buyer in the name of political differences.  The defendant has not acted reasonable or prudent in any business sense.  We are evaluating her actions as a business person here, this is a business transaction.  The defendant has let her personal feelings destroy a potential fruitful business transaction, a perfect example of why we can't leave these types of warranties to the free market.  The defendant punishes her other tenants, as well as Tyler, based on a grudge.  Had the defendant simply articulated one plausible commercially-related rational to support her position she would have been reasonable.  This is not a difficult standard to meet. 



The dissent briefly cites to the idea that Mosley and Liz may work together, and their disagreements may hamper business.  We find this unpersuasive, Mosley is the CEO of the company it is unclear how much interaction will even be required between the two of them.  Many intermediaries will work between them and even if they do not, the commercial nature of the relationship means they will not be subject to the same close-knit relationship of residential landlords and tenants.  In the commercial context, it should not be problematic to get along with someone you do not personally agree with.  Co-workers of varying beliefs come together every day from 9 to 5; the relationship between the CEO of a company and a commercial landlord should be no different.  The dissent claims we have usurped individual liberties in both the areas of contract law and property rights today.  We have not placed a substantial burden on landlords, but we only require some reason rationally tied to business in the commercial setting.  The court today instead protects freedom of speech over property rights.  The court envisions a world (that the dissent would allow) where business owners could be disenfranchised based solely on their political affiliations, similar to the black-listing of communist entrepreneurs. Although you may disagree politically with a person, this is not a substantial foundation to deny an otherwise sound business transaction.  Property values serve human values; human values do not subject themselves to property law.  

Dissent: Waiver: The majority opinion today infringes on rights of our citizens that began as this country was born.  Two businessmen have come together and negotiated an equitable contract and the court today destroys their very words.  The majority destroys the predictability and comfort associated with the standard business contract.  We trust the parties' ability to negotiate and do not intend to implement top-down regulations.  If a party does not care about his ability to transfer, let him bargain it away.  Likely, that party will receive consideration and parlay this concession into a fruitful reward through another provision.  Here, we are bound to the terms of the contract, the contract states the landlord can withhold consent for any reason, so the landlord should be able to withhold that consent.  We were not there when the contract was drafted, perhaps Tyler received less rent for this concession, perhaps he was rewarded with a shorter lease.  The point is this court cannot know the exact terms of negotiation.  What is left here for us is the document itself.  We are to interpret the terms of the contract, not create a wholly new document.  Business people act rationally, and we trust their judgment when it comes to making decisions.  The market itself ensures favorable outcomes.  The Court should not impede this process.  If the parties contract, unless wholly egregious, we should not interfere.  


The majority opinion finds egregious conduct where there is none, unnecessarily usurping power from individuals and putting it into the hands of the court.  In one decision, the court invalidates contract rights and the rights of the landowner to use his property as he sees fit.  The right to exclude is fundamental to all of property laws, and if the Court does not protect it, it is useless.  Even in the commercial context, the defendant has a right to use her property as she sees fit.  The majority would see this right eroded down to nothing by imparting reasonableness onto her decision-making.  If the defendant wants to exclude a tenant for any reason at all or no reason at all, that should be her right as a property owner.  [MAF: As stated, this point s arguably inconsistent with Bellin.] She exercises dominion over the property, the Court does not.  The majority has not even allowed her to insert provisions to regain this right, when she leases her property.  Once she has signed away the property to one party, she has seemingly lost control forever (or at least for the terms of the lease), we think this unjust.  The landowner remains supreme over the lessee and the express terms of the contract should protect carefully-negotiated values manifsted in writing.  Predictability, security, freedom to contract, and property rights are all at stake and the majority opinion fails to instill confidence in the landowner's ability to protect or obtain any of these values.  

Reasonableness:  In the alternative, if the reasonableness requirement cannot be waived, the defendant has articulated a reasonable rationale for not turning over the lease.  Reasonable, taken by its common definition, means not “economically reasonable” but rather “articulable.”  There was a thought process and this thought process need not be tied to commercial interests.  Although the lease is a commercial lease, the defendant is a human, she functions as a person first and a business person second.  If she does not want to work with someone she disagrees with, that is her preference and the court should stay away.  Further, interpreting this reasonableness requirement to depend on the nature of the lease opens this court up to a flood of litigation based on 'reasonable' in any given context.  We should stick to a simpler, more commonly-used definition of reasonable: if articulable and not clearly discriminatory it should pass.


Even if the court were to hold that the landlord’s decision must be economically reasonable, we can derive economic rationales from the defendant's statements.  First she must work with Mosley, a person she disagrees with.  Disagreement can hamper a business relationship, making a good deal go sour very quickly.  If both parties are passionate about politics, this can lead to a dysfunctional or even hostile work environment.  Why should we force her to accept this arrangement when there could be many more suitable arrangements available? Second, the outspoken nature of Mosley's politics may hamper Liz's other clients.  We do not know if Patrick's Pizza would even be welcomed. Maybe the pizza chain would open up Liz to public protest on her property harming her other tenants.  Lastly, Liz has previously rejected the Partick's pizza location, simply because she has agreed to rent to another party, now she must rent to Mosley?  This seems an unjust result, leading down a slippery slope where a landlords ability to choose their own tenants is all but eliminated.  


Conclusion: The majority concerns itself with tyranny related to discriminatory business practices.  We concern ourselves with the much more likely tyranny of governmental intervention.  Businessmen and women will act rationally and not let politics get in their way on a large scale.  We see business partnerships across political beliefs in the name of profits constantly.  The free market, however, can not check unyielding government intervention on private lands.  The Court today stands from is non-democratically elected position and dictates terms of contract law, property law, and individual rights.  


Question 3V:  Student Answer #2:  This answer may even be a little better than the first on the waiver issue, although it is quite a bit weaker (although still pretty solid) on reasonableness.  Like the first model, it only addresses the prior rejection in one of the two opinions.  This student chose to draft the majority and dissent for the waiver issue separately from the opinions on reasonableness, which I think is an acceptable choice under the instructions.  (Bachman)

Majority (Waiver):  Commercial parties to a K can waive reasonableness requirement of consent.   In America, the ability to contract freely is a fundamental right. Freedom of contract allows 2 parties to obtain what they feel is in their personal best interest, and, as long as nothing illegal or against public policy is involved, the right should be respected. Commercial entities are presumed to be sophisticated as to business matters, and therefore it is not the court's place to not allow them to contract as they please. If Tyler's hamburgers, a commercial entity felt it was in its best interest to expressly waive LL's duty to not unreasonably withhold consent, it was their right to do so. If they did not like the clause, T did not have to sign the K or perhaps could have offered more money to maintain the clause, to hold the waiver invalid would be unfair to LL because she would not be getting what she bargained for in the K.


Even fundamental constitutional rights like the right to silence can be waived. And that right is often waived by much less sophisticated parties than a commercial entity. If a sophisticated commercial entity chooses to waive its right to not have consent unreasonably withheld, it should be able to do so. [MAF: nice argument.]


While the dissent’s arguments about the public policy about the reasons for implying reasonableness are certainly valid, those reasons do not trump the right of 2 commercial entities to contract as they please. Even if alienability and free commerce are affected, the rights of commercial entities to act within their own best interests is more valuable, and if poor business decisions are made it is the job of the free market, not the court, to correct those decisions.


The dissent also argues that not allowing transfer goes against the public policy of making efficient use of land, because T is going into bankruptcy while PP is expanding. Although public policy certainly promotes efficient use of land, a businesswoman like LL is in a much better position to decide what is the most economically efficient use of her land. The court should not assume that a businesswoman would act in bad faith against her own economic best interest


However, residential leases are another story. Unequal bargaining power, differences in access to information, and potential for sophisticated sellers to take advantage of unsophisticated buyers makes waiving the right to not have unreasonable refusal in property transfers inappropriate in the residential context, similar how an implied warranty of habitability cannot be waived in a residential context Javins.

Dissent (Waiver):  Social policy demands that even a commercial T cannot waive the LL's duty to not unreasonably withhold consent. 
Even commercial entities should not be able to waive the LL's duty to not unreasonably withhold consent because such a waiver is against public policy. First of all, the majority implies that the disparities in bargaining power and access to knowledge are not present in the commercial context. However, this is patently false as evinced by the case before us today. T is might be a hamburger chain, but they are clearly in a much more financially precarious position than LL. This might explain why T decided to waive its right here.  Furthermore, T is a chain, but if it is allowed to waive such a right, then smaller mom and pop stores could be coerced into making waivers as well in Ks with large developers. Preventing large landlords from unreasonably refusing transfer is vital to prevent larger entities from leveraging smaller tenants into accepting unreasonable conditions Funk.


Furthermore, public policy supports alienability of property. If T is not allowed to assign or sublet its interest, it will potentially go into bankruptcy, leaving the building, at least temporarily, bankrupt. T has found a financially sound tenant in PP which will take over immediately and promote the public policy. T should not be allowed to K away a right that not only protects T, but is also desirable to society as a whole. 


LL seems to be fine with making what would seem to be an economically unsound decision to suit her personal whims. After all, LL owns several malls and is likely doing fine financially. However, public policy is against economically unsound choices being made at the whim of individuals. Landlord's unreasonable denial of consent harms not just them, it harms the current tenant, the potential new tenant, and society as a whole. Vacancies can cause property values of a whole area to decline.



Public policy also supports making efficient use of property. Since T is going bankrupt, it’s reasonable to assume that it is not making efficient use of the property.  PP is a national chain that is expanding and therefore allowing transfer to the more economically efficient company is in society's best interest.  The appellate court should be affirmed and reasonableness implied.

Majority (Reasonableness): Reasonableness does not need to be for directly economic as long as the landlord could have rationally concluded the refusal was in her economic best interest: The court should not be able to decide what is in the economic best interest of a landlord.  LL did not want PP as a tenant because she disagreed with the CEO's political views. If she is willing to forego having a financially sound tenant based on her political views, it is rational to believe that potential customers might stay away from the restaurant as well. If customers avoid the restaurant, they might avoid the area as a whole which therefore could affect business at the mall.

Furthermore, the prior refusal before leasing the premises to T demonstrates that the refusal here was not to leverage T in any way. It was totally within LL's rights to refuse PP as a tenant before, and she should have the same right now. To find her refusal to transfer interest unreasonable and force her to accept PP as a client, would be to force a commercial entity into an undesirable business relationship and be an extreme interference with LL's freedom of K.  LL's refusal is reasonable because she had a rational basis for concluding having PP as a client could effect her economically.

Dissent (Reasonableness):  Refusal was not reasonable because in business transactions refusal is only reasonable if based on articulable, direct economic concerns regarding the potential tenant. The majority seems think that LL’s refusal of PP was economically based due to a tenuous connections with MM's politics effecting business. P is a national chain looking to expand. Clearly the politics of the CEO have not had a severe adverse effect on PP's business, so it is mere speculation to assert that the CEO's politics would have an adverse economic effect here. A landlord must offer specific, articulable, direct economic concerns. For example, if a potential tenant was financially unreliable or might damage the premises, withholding consent would be reasonable. Noting of that sort is suggested in this case. LL's refusal has no direct economic basis, and allowing the refusal would go against public policy of promoting alienability and efficient use of property.
