QUESTION  1J:  [SPRING 16: Limited to Easement Issues]

No Professor’s Comments Available
Question 1J: Model #1:  The first thing I would do is to research Annie's deed, find out what is says, and then try to find this "pre-existing easement" that it seems to reference.  It is unclear from Annie's memory whether this "easement" referred to was another document, or perhaps just the right-of-way across the land.  Looking at the documents will enable me to determine whether an easement, RC, or ES has been created, what exactly the requirements are (it is positive right-of-way or negative--don't obstruct or positive--cut the trees) and then I could go further to research the applicable law and relevant facts.  The following are areas I would explore:

A.
Has an easement been created to fly over Annie's land?

    1.
Is there an express easement?  Again, I would like to see what Annie's deed says and whether there is another "deed-like" document that expresses the easement.  In order for there to be an easement, it would have to have all the formalities of a deed.  If it is specifically laid out in Annie's deed, perhaps this is enough.  I'd have to see.  It seems very unusual that it would be in this deed.  If it exists, it seems more likely that it would be in a separate document.  I would try to find this document and once I did, I would see if it has all the formalities of a deed.  If not, it wouldn't be valid and I would move on to other areas.  I would read the language and see whether "flying overhead" is consistent with the scope of the easement.  If instead it talks about crossing the property to get to the airport, it probably doesn't apply to this use and therefore flying over was not part of the parties' intention so the express easement would not apply.  
If it does talk about flying over, I would do some factual research to figure out if the burden has increased--are there a lot more planes not than there were?  Are the planes bigger? louder? different? flying lower?  If any of these things are true, we would argue that the use has changed over time.  However, this may not help too much, since the court may just limit their use but still make Annie trim the trees.  I would probably have to look into the law for remedies in this jurisdiction also.

If it is found that there is an express easement that they can use this overflying right-of-way, I would then research to see whether Annie's trees are truly obstructing it.  How have courts interpreted this sort of thing in the past?  How low do the planes fly?  How high are the trees?  What is the custom in the industry? (lots of planes take off over houses, etc.).  With this information we could argue that Annie does not have to trim her trees to not obstruct the flyers.

   2.  Implied easement.  If the right of way does not qualify as an express easement-- inadequate formalities, wrong intent (not in terms), or the increased use is beyond the scope--the airport may (and seems to be planning to) argue that an implied easement has been created.  Since jurisdictions usually don't allow implied negative easements, the language of the grant and interpretation would be very important.  Does it talk about a right-of-way? that growing trees might obstruct? or does it talk about not growing trees, etc.  Of course, I would have to look into how the jurisdiction treats this.  The airport may argue that they have:




a.  Easement by estoppel.  They may claim that since they have used the right-of-way for 3+ years, they would be able to have it permanently.  I would research the law in the jurisdiction to determine whether it recognizes this (only 1/2 of states do).  I would then look into the facts to see if the airport relied on this right-of-way.  Did they build a special runway going this direction?  I would check case law to see how much reliance is considered detrimental and what time period that the owner allows seems like too much.




b.  Easement by implication.  I would look to see whether the property was perhaps all owned by the airport at one time and maybe split in 2.  Though since the airport would be retaining the right-of-way, the state might be reluctant to enforce.  I would look into statutory and case law to see how they treat this.  I would research records to see if this was a pre-existing pathway (did they fly planes over here when it was split).  I would also see how necessary the easement was when the grant was made.  Could they fly other directions back then?  (Are there big buildings on the other 3 sides?)  And then I would check to see how the state handles this.  How much necessity is required?  If it wasn't necessary, depending on the jurisdiction, we could defeat this claim.




c.  Easement by necessity.  Much of the research done in (b) could help here as well.  However, I would focus more on the necessity aspect.  Were there other ways out back then and are there now?  If we can show that they can fly other ways, the necessity would end and this implied easement could be terminated.  Again, I would research the law to see how the jurisdiction treats this.





d.  Prescriptive easement?  I would look into all the elements.  Have they been flying over the land for a long period of time?  What is the S/L in the state and have they met it?  Has it ever been effectively interrupted (stop continuous element), has Annie given permission?  (Would this court presume permissive use from these facts?)  Is it exclusive?  I would research the law of the jurisdiction to see what elements apply.

Question 1J:  Model #2:  First, I would check the express easement in A's deed. I would check the following: Is it valid?  Did it comply with all requirements for conveyances for land? When was it made? between whom?  (If it's before the airport was even there, county's argument becomes weaker).  What purpose is expressed in the easement (if any)? from A's information, it seems it may be at least ambiguous--it may not mention planes. Do we know from the deed or can we find out the intent of the parties?  Can we find the parties for additional information? If the easement is valid, is the current use an increased use?  If so, is it evolutionary or revolutionary?  (Was it made before jets, which may need a greater easement).  Does the easement have a duration?

Because the county's letter mentions easement--express OR implied--this indicated the county itself may believe the express easement is weak.  Next, I would check the state law regarding implied easements because they can vary so much.  Regarding state law:  does it allow easement by estoppel?  If it does, it become complicated.  Was airport built with assent by their owners to overflights?  Does the airport have to use the flight path over A's land?  If they don't, then probably no easement by estoppel.  Then again, it does appear the airport has relied on using the flight over A's land.  A big problem would be if the airport had built/expanded runway after they had used the flight path, thus demonstrating reliance in an expectation of an easement.

The other easements; by necessity and by implication, require that the two properties were one at some point.  If they were, then we must find out, if at the time of the separation of the properties, whether the flight path over A's land was the only way to fly out of the property?  This probably requires that the airport was already there at the time of separation.  Then we look to see if the other possible flight paths were usable--are they blocked by buildings? mountains? Are there fragile ecosystems in the direction, etc.?

For all of the above, finding the original grantor and grantee would be very valuable as well as anyone else with information about that time and the airport's construction. For all of the above, (and below) caselaw pertaining particularly to airports and effects on surrounding land could be particularly helpful.

Also, for an easement by implication, there are a couple of other factors to consider:  Who was the grantor and grantee?  If A's predecessor was the grantee an easement by reservation would be looked on with disfavor--it smacks of dirty dealing. What consideration was paid for the land?  Doesn't it indicate an easement?  Was the flight path already determined at the time of separation?  If so, this could be bad as it would be strong evidence--if planes were already flying over, one would assume they would continue to do so.  Obvious right-of-way.

Finally, the airport may have a prescriptive easement, which is akin to adversely possession the right to an easement.  Once again, state law must be consulted for the precise elements of a prescriptive easement.  Questions to consider and research:  

Is it an adverse use?  Difficult to characterize here, although there is an argument that even if there wasn't consent, A tacitly consented by not complaining before.  However, did A really know that she wouldn't be able to grow trees if she allowed overflights?  Is there any caselaw on this?  

Continuous use required--airport's use her is probably continuous, but there might have been an interruption. What is statute of limitation for adverse possession in state?  has the state met it?  If not, no easement by prescription.

Open & notorious--not necessarily required (state law) but undoubtedly satisfied.  

Exclusive--also not necessarily required--is growing of trees by A considered to be a use of the airspace?  If so, could go against exclusively?  

Since I'm going to into a negotiation, there other information I would want:  What public officials are involved? Are they up for re-election soon?  May not want to tarnish their image by "picking on poor Annie Appleseed and her apple orchard."  (Then again, is Annie a billionaire--industrialist?)  

I would also ask my client what compensation she would accept--for an easement, for the entire property?  The county may need to fly over the property no matter what, and if they are on shaky legal ground, they may want to avoid a court battle regardless--because of expense both monetary and possible damage to reputations of public officials involved.

If not made clear before, the history of the development of the airport is important.  Did they just decide to fly over A's property?  Have they detrimentally relied on that right when expanding the airport, etc.?
QUESTION 1M: [SPRING 16: Limited to Easements]

PROFESSOR’S  COMMENTS:  What I Was Looking For:

Egress Issues:  Access to the Outside World for Vestors’ Parcel:  Prior to purchase, your clients would want to know how they will be able to access their lot.  The public lake road  provides one access, but it probably would not be sufficient if they were to subdivide the lot.  Thus, you’d need to know who owns the private driveway, and to research the following:

· Does Mrs. A have an express easement to use it?  If so what are its terms? What are the rules regarding the scope of easements in the jurisdiction?

· Does Mrs. A use the driveway by virtue of an implied easement? Eaement by necessity seems unlikely because of the Lake Road, but you’d want to research the possibility of an easement by prescription, estoppel or implication.  

· Can you negotiate an express easement with Mrs. A and any other owners of the driveway?  How would the easement have to be created to leave open the possibility of using it for any future development? Note that it is possible that the sale might create an easement by implication benefitting the Vestors, but it would be unwise to count on that happening.

· Does the lot currently have access to utilities (power lines, water and sewer lines, cable)?  How does Mrs. A access utilities?  Do the Vestors need to negotiate other easements to get this accesss? [This is not something on which we focused in class, but many of you sensibly discussed it.]   

Ingress Issues:  Access to/through Vestor’s Parcel by Outsiders:  You need to determine if other people have rights to use the parcel.  In addition to a general check of the records for easements and covenants, you will want to make some specific inquiry about use of the cabins and lake by third parties and uses Mrs. A might want to make after the sale.


Regarding the cabins, you need to find out if they were simply used by Mrs. A and her guests or whether others have rights to use the cabins and swim in the lake.  If you find no express easement in the records, you would need to research inquiry notice requirements regarding unrecorded easements, as well as the possibility that someone has acquired an easement by implication or prescription.  Easements by necessity and estoppel seem very unlikely because nobody needs to use the lake and it is hard to imagine a court finding detrimental reliance on going swimming.  You also might research who has what rights to use the lake generally, although we did not focus on that kind of question in class.


You also will need to determine if Mrs. A wants to continue to use the lake after the sale and whether her utility lines cross the parcel.  In addition, you probably should make sure she has access to the highway via the private driveway.  Otherwise, you could be facing an easemeny by necessity or implication for her to cross to the Lake Road.

General Information.  You would want to examine the parcel and the area nearby to check for evidence of third party use, other nearby uses that might affect the Vestor’s ability to enjoy and develop their land, and possible effects of development on the neighbors.  You certainly could question the Vestors in more detail about their goals and plans.    
Common Problems:  
Lawyer’s Issues v. Developer’s Issues:  Many of you spent a lot of time exploring issues related to the profitability of the land or the ease of development (e.g., market values of homes in the area, ability to bring construction materials on to the site).  Unless these were tied to specific legal issues you were discussing, they were issues that a client would not normally use a lawyer to address.  Although I gave you some credit for these, I gave less than for issues clearly tied to legal questions we addressed in the course, particularly if you failed to address important legal issues.

Questionable Legal Issues:

Zoning:  If I tell you “there are no state or local restrictions on developing” the parcel, you could reasonably assume that you need not spend a lot of time researching current zoning. 

Adverse Possession:  Aside from the small point that I said I wouldn’t test A.P., it seems unlikely here.  The cabins seem set up as places to simply change clothes and there is no sign of recent habitation.  At most, this deserved a quick mention.

Detail re Future Development Because the Vestors are not yet in the process of developing the land, researching their duties as developers seems premature.  Details regarding homeowners’ associations and covenants they might establish and possible duties as sellers or landlords can wait until they are actually in the process of planning their development. 

Insufficiently Thinking Through the Necessary Research

· Remember the transaction is still in process.  You can talk to the seller to get information, can negotiate prior to the sale (e.g, to acquire an easement) and can insert terms into the sale documents to protect your clients (e.g., by making explicit that Mrs. A retains no easement).

· Be specific about how you would find things out.  E.g., “I would check for implied easements” is awfully general.  You can’t simply look for them in the records, so how would you go about checking?

· Remember that different states have different rules and that states change their rules all the time.  Thus, you need to make sure you check the rules rather than assuming a particular rule we studied governs.  This is particularly true when we identified more than one rule on a given topic (e.g., the meaning of “Exclusive” for prescriptive easements or the different rules for determining the scope of an express easement.)

Question 1M: STUDENT ANSWER #1

Private Road:  The road abutting A's land is private, it is not clear if A or a 3rd party owns it.

Legal:  Research law regarding easements by estoppel (standard for detrimental reliance, notice) and prescriptive easements (statute of limitations, standards and requirements for continuity,

obviousness, exclusivity, notoriety, color of title)


Facts:

1) Find out who owns private road.

2) If A does not own road, determine on what grounds A was able to use the road and for ho

long.

3) If A is not owner, find out if actual owner was aware of her usage, or if he/she gave express

permission for her to use the road.

4) Find out whether A's house was built before or after road.



A's reserved rights
Legal: Are easements by implication recognized? If so, what are the standards for notice, and whether an implied reservation easement is recognized.

Fact:

1) Find if there are any obvious paths, roads, utility or water lines that cross Vs future property from A's future retained property.

2) If so, ask Vs and A if they want to create an express easement wherein A reserves these easements.

Cabins (Adverse possession) [more likely prescriptive easement]:  Because the lakefront area may be used seasonally, the cabins may be evidence of a seasonal trespassor and potential adverse possessor.

Legal: Find legal standards for adverse possession in this jurisdiction, particularly the statute of limitations, and requirements for exclusivity, continuity, notoriety, and color of title.

Facts:

1) Interview A and neighbors if they have ever seen occupants or users of the cabins. If so, identify them to determine if they are seasonal users.

2) Find out whether A is a seasonal or regular occupant of her land, and to what extent she has l interacted with occupants/users (if any) of cabins. 

3) Find out if A or someone else built the cabins.


Cabins (Easements):  The cabins are being served by water, possibly even sewer lines. Notwithstanding adverse possession issues above, easements may be required for these lines.

Legal: Standards in this jurisdiction for easements by estoppel (i.e. requirements for detrimental reliance), prescriptive easements, easements by necessity (i.e. strict necessity standard or unduly burdensome standard), easements by implication (ie. notice requirements, necessity requirements)

Facts:

1) Find out what lines (e.g. water, sewer, electricity, etc) are serving the cabins and where they go.

2) If these lines cross A's retained property, or possibly even originate there.

3) If they do originate or pass through A's retained land, ensure that A grants at least express easement to allow the lines.

4) Determine if lines cross a 3rd party property. If so, determine:

a) how long they have been there (useful for estoppel/prescriptive easements)

b) whether 3rd party is aware of them (useful for estoppel/prescriptive easements) 

c) whether has expressly allowed them to be there

i) if expressly allowed, determine if current usage is in accord with language and intent of instrument

Miscellaneous
Legal:  Research statutes regarding access to and use of large bodies of water.

Factual:

1) Find out, if anyone, owns the lake and the water.

2) Find out how current residents use the lake re  access, drawing water from lake, dumping into lake.

Question 1M: STUDENT ANSWER #2

Would want to find out why the cabins are there, who built them, how long they have been there, who traditionally uses them. AA would be a good source of this info since she has been in the area presumably for a long time, as has her family. This would depend though on her actual use of the area, esp. if seasonal (probably not, since she's keeping a parcel, suggests she will stay in the area regularly). Would also need to ask AA about the private driveway to the west - whose land is it on, any recollection of an easement/RC/ES that establishes access to the parcel. Also important to note cul-de-sac goes beyond AA's property line. Some 3rd party(ies) involved with the driveway? Would search public records for the same information about the driveway including information about whether the public is allowed to use it. Could be those cabins are for limited public use during the summer (not unreasonable, given large, rural county, probably not much to do, lake would be attractive recreation when it gets hot). If there is public use, see if there is some sort of shoreline type of easement that gives the public rights to use the shore of the lake during summer months (or any time of the year).


Would also want to look for other signs of public access given proximity to 2 public roads. Check for things like beer bottles, trash, fishing line, etc. Anything that would indicate trespassers (continuous), such as a path from the road to the lake, or anything else that might then be suggestive of an unknown easement for public access from the road. Would not be an express easement, but perhaps one by prescription or even estoppel. Checking for other users/uses is critical to avoid unpleasant surprises.


Inquire of the owners of the 3 large homes about the cabins, esp. since 3 homes + 3 cabins raises possible questions of constructive notice re use of the cabins -- perhaps there is some equitable servitude or real covenant between the owners of those homes and AA for access to certain parts of the lake or to the changing/dressing cabins. Would also inquire of the 3 owners about the public road -why infrequently used, subject to closure, being blocked due to weather (i.e. winter time, in case V's want to use area at times other than summer). Also check to see where the road goes (hiway at 1 end, what about the other? ). In addition to asking the 3 neighbors, would also inquire about all these facts with the local county government officials, including record searches, plat reviews, water and land use issues, access to utilities, etc.


Would likely need to determine (though this is likely) that AA would use the private driveway as the sole access for her smaller plot. Possible she goes overland to the public road, but nothing suggestive of this (though something to check for, vehicle tracks). But if she leaves infrequently, tracks could be sparse or hard to find/notice. Maybe even see what kind of vehicle she owns (Jeep vs. Mercedes sedan,suggestive of her access method).

Would likely need to talk to the owners of the strip of land bordering the highway. Questions would revolve around the driveway and the easement (is it appurtenant to them or to AA's plot), checking on terms and understandings of the parties (i.e. only 1 car a week or are they used to public having access for some other reason?) Also would be good source of information possibly about public access, information about other uses or users of the lake.

Why do the owners of the 3 houses go an extra 3 miles out of their way to the same highway when it is otherwise so close? Some reason they could not/did not build/get access to the highway more directly? Was some 3rd party uncooperative in the past with regards to an easement? Still bothersome that part of the private driveway easement extends onto the southern lot area with the 3 houses. Would make more sense if the easement continued. Why not? Does the lake flood, blocking off access at some times of the year? Any signs of flooding, i.e. high water marks, driftwood far from the current edge of the lake, etc? J

Would want to find out how many homes V's ght want to eventually build on the parcel. Goes to possible issues with the public road ( ficient for lots of traffic?) and with the driveway - likely scope of any easement might be exceeded but may not matter depending on which parcel is the dominant tenement. If V's parcel would be dominant, then access would need to be increased. Based on # of homes, V's may need to arrange for more easements to bring in appropriate utilities for the other homes. In addition, would need to check on access to utilities for their planned home and any easements needed to acquire access to things like water, sewer, electricity, etc.


Would also be a good idea to find nearest town or something remotely like civilization and inquire about the "lake down by old AA's place", what people know about it, whether people go there (other than private owners) during summer, what types of use are made, etc. Possibly contact local law enforcement see if there have been problems with trespassers on a repeated basis (possible adv. poss. concerns).


Also need to get more in depth with the 3rd parties owning the northern strip. Currently nothern land not built on, other than the cabins. Some RC/ES whereby AA agreed not to build on the land? Seems unusual that there would be and then she'd keep a parcel. Would want to know why she is keeping a parcel, any expectations about her private (or her family's) access to the lake? Ask why land was never developed on, other than the cabins. Intending to retain an easement for some use of the cabins?


Alternately, are the cabins being 1eased to any 3rd parties? Would V's be taking on any tenants that they would then be in privity of K/estate with?  Have the cabins been otherwise subleased or assigned to anyone else (other landowners, public, etc)? A lease might not be recorded (prob. not), so would have to diligently research through AA and anyone else familiar with the area and uses of the area.


In the same way, is the driveway not part of a RC/ES/easement, but part of a lease (long term, i.e. easement for some use of the cabins? 99 year)? If so, need to understand future impacts of the lease (get the lease, its language, terms, etc. down), when/if it expires, if it may be renewed, assigned, etc. Easement seems more realistic here, but long term lease is also reasonable. Also find out if there are any outstanding licenses or licenses + profits that have been orally granted to the land for access to the lake, taking of fish, other animals, plants (berries, fruit, etc). Especially so during summer time when fish are around, trees give fruit, etc. Even more likely in a rural county where (possibly) farming/hunting/fishing are common activities/mainstays.

Would probably want to check on the spelling of AA's name, inquire as to what name or names the deed is recorded under, and whether she had a previous name (maiden, married/divorced, etc). Also would want to discover if the property was held jointly, either as tenants in common with other parties, as a joint tenancy or as a tenancy of the entireties (if both recognized and applicable to AA specifically). A thorough search of the grantor-grantee index would also be required, to determine proper recording and assure good title. Although legal in nature, at this point, would be necessary o check on the state recording act to make sure all recordings are in​ order and that new recording can be done properly. 

Legal:  
Find out the nature of the easement for the private driveway - implied or express easement? Easement properly recorded given the jurisdiction? Which parcel is dominant and which is servient. Determine if the easement is a license or some other type (through implication, necessity, estoppel) of easement. Either way, V's will end up in some sort of legal relationship with other parties and must understand the nature of their duties (or of the benefits they might gain from this).


Need to determine what types of easements the jurisdiction recognizes. If V's unble to connect to the public road, may need to reserve access to the private driveway. This would probably have to be easement by necessity (if blocked from other road and no other way in) or implication (splitting parcel, continue current use of easement). Would also want to make sure that if they did build on the land later, that they would not go beyond scope of the driveway easement - check local caselaw for which black letter law tests are used, research language of particular easement to understand contemplated burden, terms of easement as written. If they build, probably not all future owners/lessors would use the mountain road, so need to guarantee access.


If the lot is to be developed for more homes, would need to make sure express easements for public access to homes, etc. would be allowed. Also would need to check local caselaw for nuisance. Likely that eventually dropping a bunch of homes into an otherwise rural area, increasing traffic, noise, congestion, pollution, etc. would be viewed as either a public or private nuisance, depending on the injured party or parties. Would need to know what test the jurisdiction follows and what types of things have been found to be nuisances and which have not been found so.


Research underground/mineral rights issues to make sure the title conveys those rights, or if mineral rights can be separated in this jurisdiction from surface rights/subsidence protections. Rural areas sometimes stay rural because of unknown or not easily knowable subsurface activities like mining.
QUESTION IP:  [SPRING 16: you wouldn’t be responsible for nuisance or for landlord tenant issues we don’t cover]

Professor’s Comments:  There were many strong answers and the models are both excellent.  What follows is an outline of the major areas I thought warranted exploration incorporating common problems associated with particular topics, followed by a discussion of more general problems.

What I Was Looking For:

I.  Bamberger’s (B) Space


(A) B Vacating Generally:  



(1) Check for rules on landlord options at surrender and landlord duty to mitigate



(2) Check lease for clauses on surrender, mitigation, acceleration, etc. 

(3) Check client for preferences.  She is unlikely to want a relatively large space (as an upscale restaurant is likely to be) to sit empty for any length of time, but it is hard to find mall tenants for 6 or 8 months.  



(4) Determine present status of B (ability to pay etc.)



(5) Common problems:  

(a) B has not yet defaulted or abandoned, but instead has suggested a transfer to RR.  Thus, B has no duty to have provided notice and issues like right to possession that arise at the termination of the lease are not yet ripe.  

(b) Note that if B was claiming that the mall is responsible for the restaurant failing, (e.g., because of upkeep issues) J would probably know and tell you.  


(B)  Possible Lease to Terrezza’s (T’s):  
(1) Determine whether the non-compete covenant could prevent this transaction

(a) Determine general rules for running of covenants; specific law on non-compete clauses; specific law re binding heirs who didn’t pay for land


(b) Locate & read agreement (if in writing); determine if elements met

(c) Common Problem:  J says the pizza parlor purchased land near the mall.  Many students incorrectly treated it as a tenant in the mall.  Read more carefully. 

 (2) Determine if owner would/could enforce (still operating? still care? Lots of other nearby Italian restaurants? Willing to negotiate?)

(3) Determine if T’s a plausible tenant given any mitigation requirements (when would they start paying/move in? comparison to RR?)


(C) Possible Transfer to Ryan Roberts (RR)

(1) Check lease for limits on transfer & law for rules about those limits (esp. if food preferences might be OK)

(2) Determine what g-father’s objections were & whether M cares.  Check for other possible problems with RR   Compare with rules for reasonable denial of transfer.

II.  Everman (ES) & Protesters

(A) Law on right to exclude from malls.  Does state protect protestors as in JMB (most don’t)? Does state have general rule or mall by mall fact analysis? What kinds of limitations are allowable? Special rules for targeting store in mall?

(B) Facts re Protesting:  Number of people; methods; specific harms to mall, customers, businesses (goes to acceptable restrictions); existing rules;  physical set-up near ES and elsewhere? Written permission from g-father? Willingness to negotiate?

(C) Common Problems:


(1) She asked if she could do more for ES, not should she, so should not be analyzing whether she’d be better off pushing ES out. 


(2) Many of you wanted to determine if the sweatshop allegations are true.  I don’t think that’s M’s concern.  If protesters are committing libel or slander, ES can sue them.  Under JMB, I think a court would take the view that, absent proof that the protesters are acting in bad faith (knowingly lying about ES), the issue is of public concern.  Perhaps most importantly, this issue does not merit spending tens of thousands of dollars sending you and your crack investigative team to Thailand or Panama or Slovenia to study the conditions in ES factories.


(3) The protestors are not a public or private nuisance, which is a claim that someone is using their own land in a way that harms other people.  Remember that the nuisance claim in Armory Park was against the owners of the soup kitchen, not against the vagrants.  Here, if anything, the protesters are trespassing.  

III. Andrew Murray v. Greg’s Gym

(A) Check leases re relevant provisions.  Check with parties for unwritten assertions or promises by g-father or mall management

(B) Check extent of harm to GG.  Check possibility of engineering solutions (soundproofing; changing orientation of speakers) or other negotiated solution

(C) Check for local noise ordinances.  Check landlord-tenant rules re evicting tenant for noise and procedures for eviction if J doesn’t know. Check re rules for possible constructive eviction of GG (esp. landlord responsibility for noise by other tenants); possible warranties of fitness in commercial leases and tenant remedies.

(D) Common Problem:  I don’t think a nuisance suit by AM against GG is your problem unless the jurisdiction would hold the landlord liable for nuisance by one tenant against another (seems unlikely), and even then, you probably could avoid liability by evicting GG.  AM is not going to stay put if things don’t change soon, so you should be able to resolve this through landlord-tenant law or negotiation long before a nuisance suit would be completed.  I gave credit for this issue only to students who explained why it might matter to M.  

Other Common Problems:

Annual Problems with Lawyering Question:

· A significant number of students described very little legal research and seemed to assume that one rule they remembered must be the applicable law.  

· Many students lost points for making legal arguments or offering advice rather than describing your research agenda.  Note that before you complete your research, you don’t have an adequate basis for argument and advice. 

· Some students listed tasks in much too general a form for a useful research agenda.   Merely restating a legal test as a fact question (e.g., “Is the covenant reasonable?”) is not particularly helpful; tell me in detail what you’d do to find out.  

Tie Your Research Agenda to the Issues the Client Asked About:  As I noted on quite a few of your papers, if you do work beyond what you’ve been asked to do, you are unlikely to get paid.  Once you get beyond the obvious scope of your assignment, you need to explain to the client (and me) why the task is necessary.  Some common examples I thought were beyond the scope:

· You have no reason to think M’s ownership of the mall is in question, so you have no reason to do a general title search.  In problems where the client is considering purchasing land, you do need to search because the client will be bound to anything in the records at the time of closing.  Here, however, you probably only need to do research on the Italian food covenant unless the leases or the clients suggest additional problems. 

· Similarly, you can reasonably assume a mall that’s been operating for a while is consistent with applicable zoning unless there is some evidence of a problem.  In particular, you can assume that if B’s operated a fancy restaurant in the space, RR or T’s can do the same.  I’d limit my zoning research to noise provisions that might affect the GG/AM dispute.

· A few students said they’d begin by reviewing all landlord-tenant statutes and cases in the jurisdiction.  Depending on the state, that might take a very long time and cover hundreds of issues not raised by your assignments.

· You are not getting paid (in my class at least) to give business advice.  M and J want you to give them info about their legal rights and responsibilities so they can make informed business decisions.  Thus, there is no need, e.g., for you to do a financial analysis of the relative strengths of T’s and RR or of GG and AM.

Common Legal Errors

· A small point left over from the Estates & Future Interests unit:  If M “inherited” the mall, technically that means she acquired it through intestate succession, not through a will, so there are no documents to review.

· Where you have a commercial landlord with numerous tenants, as in a typical mall, the tenants deal directly with the landlord.  There is, as far as I know, nothing equivalent to a homeowners’ association.  There is also no need for common scheme doctrine.  If the landlord makes promises to earlier tenants that she later breaks, the tenants negotiate with and sue her directly under the lease; they don’t need elaborate legal fictions to get standing to sue each other.  

Question 1P:  Student Answer #1:  This is a terrific answer.  The student saw every topic I saw as important but one (M’s options re tenant surrender), did a very solid job on factual investigation and an even better job on the legal research. 

Reletting Bamburgers: Promise to Pizza Parlor:

· look up relevant case law, check if there are any similar cases regarding restrictive c\ovenants and commercial tenants in malls that may violate competition 

· Is there a written record of the RC or ES? if recorded check the records, see if released.  

· Look at exact agreement to see how long it is for and what exact wording is

· Notice? is jason knowing enough since he is not actual owner? does the jur require actual notice? if recorded there is constructive notice. Is there enough to give inquiry notice? (jason knows soemthing and told M, so may require inquiry)

· If it can be enforced, can M negotiate around it? Is friend willing to accept money for allowing her to break agreement?

Reassignment:

· read the lease first, see if there are any clauses regarding/forbidding subleases/assignments

· check caselaw and statutes regarding landlord refusal of consent to subleasees/assigneees

· is jur one that gives landlord M can only refuse consent if reasonable? 

· does M have duty to mitigate damages? check lease for waiver of duty, does jur allow waiver of any duty to mitigate? is duty to mitigate only reasonable efforts? what is reasonable? 

· does Roberts restuarant fit within the mall? or would it substantially change the character of premises?

· does Roberts restuarant have enough financial stability? can they assure payment of rent? how long have they been in bussiness? are there records of finances? 

· if able to say no to Roberts, and able to give lease over to Terreza (assuming covenants unenforceable or negotiated out of) who would take care of the rent for the remainder 10 months if Bamberger can only pay the two months it has prepaid?

· how soon would roberts be  able to move in (vs terreza taking a yr)? would roberts take jsut as long? 

· does jur allow for LL to make Tenant pay if they have found a new Tenant? 

· can M get damages from Bambergers if she gets a new tenant, but has to wait a year? 

· if she has fulfilled mitigation efforts under jur by finding a new T, does it matter that reject a T that may be able to move in earlier? 

Everman Sportswear, Open to Public/1st A Issues:

· are there any relevant statutes regarding mandatory allowance of leafletting in malls in area? 

· check caselaw for similar 1st A cases in malls regarding free speech and assembly, see if any in vicinity and what outcome was

· how often did grandpa (G) allow the citizens to come and leaflet? was this an open invitation to all of the public or just a few citizens nearby? (the more open the invitation the likelier it will be that it is viewed as open to public, JMB, Princeton Univ) ask M if she knew about this and what she knew regarding who grandpa let on premises. 

· has mall recieved any funding from the government or is it purely private?

· if any funding - for how long and how much? 

· do the other malls in area also allow leafletters? (less harm to bussiness in terms of detracting customers if other malls also allow)

· is the mall seen as the "town square"?

· for how long are the leafletters there?

· is there any way that the leafletters can protest somehwere else? does it have to be right outside the store? are they right outiside store in reality? or are they just in the genreal vicinity?

· how many potential buyers are being driven away? do they harrass passersby who do not seem interested?

· have they prevented any of Everman's shoppers from entering the store?

· does it affect other tenants of mall or only Everman?

· have there been any security issues with the leafletters? (any possible threats of assault, etc to everman owner or workers? any fights between them?)

· are other customers in the mall complaining of the leafletters?

· is there a way to regulate the leafletters and still comply with any requirements regarding freedom of speech and assembly? can they be placed somewhere else in the mall?

AM Studio:

· read the leases for AM and Greg, how long are lease terms? are they terminable at will of landlord?

· check statutes and caselaw regarding liability of landlord for 3rd party acts of tenants  and for ability to terminate at will, relevant procedures regarding termination of lease and notice to tenants 

· does M have control over these tenants? 

· are there clauses in the lease that allow M to rescind the lease for any reason? (can she kick Greg (G) out if she wants to even if he is not being a "bad" tenant?)

· is M free of any liability for G's acts as a tenant, and so AM has to bring nuisance suit against G?

· does it matter that G is under new management and so maybe M did not know would interfere with AM? does new management mean that its still the same tenant with new workers or that the old tenant has assigned his rights under the lease to someone else?

· how loud is the music? are any customers affected? have any of AM's customers complained? is it affecting the profit AM earns and any ability to pay lease? has AM defaulted on any lease payments? 

· how much notice and advance warning are required if M decides to evict? must she give reasonable time to cure? what is reasonable time in the jurisdiction - check statutes and codes

· have the requests by J and AM to G been enough? or must M give written notice herself?  has J possible given written notice on her behalf already? (all we know is that requested, ask him in what form he requested?)

· is this violating covenant of quiet use and enjoyment? is this implied in the jur? does it pertain only to residential leases or is it implied in all lease, including commercial in this jur?

· if implied, and violation, is M responsible or would G be held responsible? need to check relevant law of 3rd party tenants and LL responsibility. do they follow modern trend of holding LL responsible if has control? 

· can AM claim constructive eviction?  what is the law regarding commercial residents and constructive eviction in this jur? is it still usable as dance studio? any signs AM wants to do this and will vacate premises?

QUESTION IP: Student Answer #2: This is just a little less strong overall than the first model.  The discussion of factual investigation was the strongest in the class and the discussion oif legal research is solid. The only major topics missing are constructive eviction and the rules for ordinary eviction in the discussion of AM v. GG, and the discussion of the technical requirements of the Italian food covenant is much less thorough than in the first model.      

I. Issues related to the vacancy in the lot that was once Bambergers


A. What is is that Melissa wants? If Melissa wants simply to protect the lot from remaining empty, as to negate possible loiterers or issues of crime, then her best options may involve finding a new tenant on her own, as soon as possible, and if the rent value is decreased from that required by the lease with Bambergers, it is possible to (if she relet the location in the tenant's stead) to sue for the remainder of the rent (as damages) (see below).  If Melissa wants rent, she then additionally has several options:


B. Options to Relet



1. Terrezza's

a. Complications with the alleged real covenant or equitable servitude made by the Grandfather and the pizzeria across the way? Does the pizzeria in question still exist?  If not, the purpose for the RS/EC, even if it was recorded, sunsets because the restriction was promised to only insofar as the pizzaria was open.

i. Is the alleged restriction recorded?  In the previous deed of sale?  Check documents in previous sale- see Index and work backwards looking directly at the Deed

ii.  Was the agreement a personal promise rather than one that had to do with the land? Was the grandfather's promise made to a friend, as it seems the fact pattern alleges? Is is a personal promise?  Did grandfather intend promise to travel? 




b.  Is the restriction reasonable?  

i. Is this a jurisdiction that follows a reasonability requirement under Davidson Brothers such that if the municipality, or someone saw fit the need of another Italian resturant, the restriction would be unreasonable?  (Clear factual distinctions here need more factual analysis)

ii.  Is there more than one Italian resturant in the city?  Is this city a small town?  If so, does the other resturant have basically a monopoly?  Is Melissa's land the only in the town primed for such development?  (See city/town maps, Zoning ordinances, etc- check with city hall or the local governing body for basic documents related such as the zoning provisions) For factual analysis on the variety issue check with the local chamber of commerce, resturant guides, maybe food critics.) 

c. Clearly Jason, Melissa's agent has notice of the Real Covenant/Equitable Servitude- if Melissa is bound, the above intent requirement and Touch and Concern (for ES).  Privity is clearly met.  Questions as to whether ES/RC is binding hinge on intent to bind successors (written, look to grant) and whether the promise Touches and Concerns- which it seems to because the restriction is on land use. [This para. begins to drift into argument a bit.]



2. Roberts

a. How important are the grandfather's wishes?  Would Melissa rather fill the spot then remain true to her grandfather's preferences?  Is there anything in the will that binds Melissa to decisions her grandfather already made (such as exclusion of Roberts)?




b.  Would this be a reasonable exclusion? (Is this a jurisdiction following Funk?)




c.  Factual Considerations:

i) Would Roberts really be viable?  How many other locations are there?  Can the town/city handle any more of the same resturant?

ii) What is Roberts reputation as a tenant (apart from serving high end food)  Does he have a reputation for being late with rent? Not respecting the premises?

iii) Check with other landlords, better business bureau, etc.

II. Everman Sportswear and those Leafletters


A.  Legal Research

1.  Is this a jurisdiction like NJ where they are permissive of requring public landlords to open relatively public arenas to the public (JMB, Matthews (public trust extension to private beach made open to serve public with reasonable membership fees))?

2.. Does this region follow a more restrictive approach and require a test to see how public the location is before imposing restrictions on the right to exclude? (Ex: Brooks, not actually public activity, for gambling, so owner based restrictions ok).

3.  Does this jur follow a Schmidt test? a. Public invitation? b. Nature and Extent of the Activity? c. Purpose related to both the private and public use of the space?


B. Factual Assertions:

· Is this a typical open mall? Does it act in a community where it would be like a town square?  (If so, and follows NJ rules restrictions ok).  Is the public invited always or are there restricted shopping hours?

· Extent of the Activity *Cameras, Security Guards, Grounds Keepers may help with this

· How many flyers do the Activitists hand out?

· Are they physically bothering patrons?

· Do they clean up after themselves?

· How many are there?

· Do they come every weekend?

· Do they incite riots?

· Have there been any violence issues? Destruction of property issues?

· What does Everman's want?  *Check with representatives, corporate offices etc/

· That the protesting stop?

· That it be moved to another location such as a mall entrance?

· That it be restricted to monthly?

· What does the Activist Group Want?

· Right to protest?

· Peacable?

· Would they mind another location?

· What does Melissa want?

· If the allegation is true, does she want to allow them to stay?  Does she fear to have another vacant location?

· If she wants to get rid of Everman as being against her own policies, what liability does that open her to?  Ex: if she allows the protesting, encourages it, does this violate the tenant's rights to commercial viability?  What does the lease say about the landlord's requirement of security, protection, etc.

· Would Everman abandon and claim to be constructively evicted if the protests remain?  What is the law in this jurisdiction on constructive eviction? Can they withhold rent if they are simply inconvenienced rather than based on a claim related to implied warranty of habitibility?

· What restrictions would be reasonable in this regime, if Melissa wanted to keep Everman happy?

· Small cost to cover cleaning expenses?

· What are the cleaning, security expenses related to this conduct?

· Expense reports from last few weekends- have janitors used more hours to clean?

· Is there another location in the mall, like a food court, where they can go? Maybe an open square?

· Does this jur allow restricted temporal access? Such as monthly, bimonthly? 

III. AM Studio


A. What role does the LL have to play in stopping the noise?



1. Does the LL have to ensure quiet enjoyment? 

· Check the lease, check the leverage given to tenant-claimants in this jurisdiction to complaints on this type of ground?  

· What is the actual effect on business?  Patrons, etc complain (see below) 

2. Does the LL have to ensure implied warranty of habitibility?  What does this involve? Check statutes and Case Law, and Lease.  Does this involve protection from disruptions such as the floor literally shaking beneath your feet?  

· Is AM just being oversensitive? Have there been complaints from patrons of the studio?

· Is there a structural difference between the mall and the wall between the Gym and AS such that there is a reason the music is heard through the wall and does nto affect other tenants?  Can this be fixed?  Check with staff regarding construction- blue prints may show that the lots were once joined and the wall is only temporary, but treated as permanent.  maybe additional construction is necessary to fix the problem.  Check with local contractors.  



3. Other options:

a. Is it expensive to have extra insulation put in the locations? Get quote from local contractors, find out other ways to mitigate the sound traveling through the walls




b. Are the parties willing to bear the costs

c. Has AM put in any improvements? If not, would it be willing to move to another location in the mall?  Is there such an opening? Will Melissa be willing to prorate rent until the move is complete?




d. What is the tipping point for the parties?  

· Is one willing to move out? 

· Will the Gym leave with no music?

· Can an agreement be made based on time of day- maybe dancing classes can be held later when the gym is empty and the music can be turned down (granted Gym will do so). 



4. What do the leases say?

a.  With the Gym?  Can the music be considered misuse?  What about notice from a landlord to quiet down? Maybe the failure to acquiesce is an issue- as per the failed attempt by Jason to get the music turned down?

b.  With AS?  Re: above, what services are provided? safety from disruption of business?  (shaky floor equals fallen dancers)

5. What is the regular use of the space? Do all of the tenants play music- would the music be just as loud with another neighbor?  Maybe there IS a structual fault between the stores.  

Question 1R:  SPRING 16:  Responsible for Public Use & Easements

Professor’s Comments:  Roughly half the available points came from each of the two Properties the client discussed.  As usual, the biggest problems on Question I involved not performing the tasks requested.  I was looking for a list of necessary research; you didn’t have enough information to advise the client.  Students lost significant points for providing advice and arguments instead of a to-do list and for assuming that one state case we read necessarily governed the problem.  I also deducted points for taking on legal work outside what the client asked you to do and for legal errors and mistakes reading the problem.   

(A) Emerald Hill Lot:   Stopping Eminent Domain: 



a. What I Was Looking For: Although very few of you seemed aware of this, both federal and state law were relevant to this issue.  You needed to do research to apply Midkiff  and Kelo, then determine what the relevant state rules would be.  



i) Federal Law:  You might have checked whether there were recent lower court federal cases in your jurisdiction interpreting Midkiff  and Kelo.  Absent these, you should have looked for any of the factors made relevant by the Kelo majority and by Justice Kennedy’s concurrence, including:

· A state statute authorizing New Brittany’s actions;

· A comprehensive planning process;

· Private beneficiaries identifiable in advance;

· Any contractual limitations to be placed on the beneficiary;

· Severe conditions justifying the project (severe economic conditions; slum conditions; critical need for housing); and

· Estimates of the relative benefits flowing to the city and flowing to the private developers.




ii)  State Law:  You should have checked to see if the state had special rules for cases where a private party would end up owning the land and whether the state rules followed Midkiff or Kelo, Poletown, Hatchcock or something else.  Depending on the relevant test, factual research might be similar to that necessary for Kelo but might also include inquiry into the tougher standards required by Hitchcock (e.g., difficult to do the purchases w/o Eminent Domain) or Poletown (clear and significant benefit( check projected benefits but also check any opposition to see if there was evidence suggesting the public benefits were speculative or trivial). 




iii) Politics: Although the political battles are probably already over if the city has announced the location of the project, I gave credit for those of you who did research to see if political opposition was still possible and to determine if there were likely political allies.  



b. Common Problems:




i) Determination of the Relative Benefits of the TT Warehouse:  Some students wanted to be able to argue that if the warehouse provided enough economic benefit, the city would have to (or would choose to) forego the Eminent Domain Project.  First, nothing we read suggested that the state had to compare its public project to existing or proposed private projects on the land to determine which was most valuable.  Second, TT is not GM; a warehouse on 6 acres is unlikely to outweigh a project that includes a mall and several apartment complexes.  Similarly, it is unlikely that the 3.5 acres of the land TT has under contract is close to a majority of the land the city wants to use for the project.  




ii) Assessing the Proposed Compensation: Many students wanted to know if the proposed compensation was sufficient.  This is not a ridiculous question, but the city probably has not yet announced what it will offer for particular parcels.  Even if the city has announced those numbers and C thinks the offer is low, all that will happen is litigation over the number.  This kind of complaint is very unlikely to stop the project, which is what the client wants. 




iii) Checking Whether the Project Complied with Zoning:  Remember that the city is almost certainly the source of any zoning and so it can modify its rules to allow the project to be built.  As with the compensation question, raising this issue is unlikely to stop the project.   At best (for C), it will slow things down a bit.  




iv) Checking for Possible Discrimination:  This interesting idea arises from Justice Thomas’s Kelo dissent.  As a legal matter, it is not clear how important an idea from the dissent is to the actual analysis a court would do.  As a practical matter, it is incredibly hard to prove discrimination by a municipality in a case where the city is building housing and a mall.   I gave some credit for raising this, but you are unlikely to find anything that would stop the project.

(B) Peraza Property Warehouse: 


1.  Implied Easements: This part of the question was based on the hypothetical I used in class to explore implied easements and, as with the hypothetical, you should have talked about all four kinds of implied easements (most students talked about two or three; a few only addressed one).  In addition to researching the precise elements of each cause of action in your jurisdiction and cases addressing implied easements for utility pipes, I was looking for some or all of the following:



a. Generally Relevant Evidence:  List of prior owners of original lot and of the split lots; date of installation of pipes; date property split into separate lots; circumstances surrounding installation and split (interview prior owners; look for plans in records, in files, with utility companies, or with city); alternative ways to reach city pipes; cost of alternatives; can TT run warehouse without water/sewer pipes (unlikely, but it’s not an office); possible notice of pipes to DDD from records or from physical set-up.



b. Easement by Estoppel: Does the jurisdiction recognize these (some don’t)? What degree of necessity is required to create and to maintain these? Is there evidence of permission and of reliance at time of construction and of continuing reliance?  



c. Easement by Necessity/Easement by Implication: Were the pipes in place when the lot was split in two?  What level of necessity is required for each? Does TT really need water/sewage for the warehouse (not a residence)?  What alternatives to these pipes available when the properties were split and available now? Costs of alternatives (including legal & environmental problems)? Evidence of intent at time of split?



d. Easement by Prescription:  Statute of limitations? Presumptions? Evidence of continuous use (e.g., utility bills; evidence that warehouse was not used for some period)? Meaning of open & notorious? Is exclusive required? Were the pipes shared?


2.  Other Issues



a. Express Easements:  The problem says that lawyers for both DDD and TT checked records and files for express easements.  While it doesn’t cost much to double-check, the client may be satisfied that his own lawyers knew what they were doing.  On the other hand, a few clever students looked to see if the pipes might be covered by utility easements or even belong to the relevant utility company.



b. Negotiation with DDD:  You could usefully check why DDD objects to the pipes and whether DDD might be willing to sell TT an express easement or reach a different compromise.



c. DDD Causes of Action:  If TT doesn’t have any kind of easement, then DDD is almost certainly claiming simple trespass as the basis for its threatened injunction.  Several students also suggested researching tort claims related to the flooding.  I gave you a little bit of credit for this, but we didn’t cover this kind of tort claim and the problem says that the pipes were revealed by flooding after heavy rains, not that the pipes in any way caused the flooding.  Moreover, DDD is sking for an injunction and nt damages.



d. Possible Liability by PPC:  If Peraza knew that it didn’t have the right to use the pipes and did not disclose this problem to TT, it might be liable for some kind of fraud or duty to disclose claim.  Although this issue wasn’t precisely within the scope of what the client asked you to look at, I gave some credit for exploring it.


Question 1R:  Student Answer #1:  This was probably the strongest answer on Eminent Domain.  The student also did strong work on the legal research related to implied easements and solid work on the fact research on the contract and the implied easements.  The biggest weakness was failure to see the risk of loss issue.

(A) Emerald Hill Lot


1.  Eminent Domain

Is there a state law allowing New Brittany (NB) to condemn?

Does the state have a stricter standard than in Kelo?

What is the state standard for ED?

How is NB picking the developers? (Might relate to whether there is an Identifiable class of private benes.)

What cases in the state exist regarding transfers to private companies?

Are there cases that indicate whether an ED action can result in a split of someone's lot? Can the city leave a portion of property unusable following ED? [MAF: clever, although probably only unusable to TT.]

What other city or state actions exist that may show, or fail to show, a comprehensive plan on the part of NB?

Are there economic issues that NB or the state are trying to resolve? 

Find records of how the developers are being selected and who is assuming the risk. Kennedy, concurrence to Kelo indicates that a comprehensive plan must have records that can be reviewed. 

Find out what the zoning in the area is. Can apartment complexes be in the area at all? Can a mall? [MAF: As noted above, city can fix this.]
Who will own the stores planned to go into the mall? Is it the same company as the developers? 

What sort of public uses can be found in the mall? (Look at cases similar to JMB - can the other side argue there is a public benefit in creating a "town hall" area for people to gather?) 

Find out how many areas there are zoned for apartment complexes.


- It might be important to know this as an argument could be made that the city has a shortage of affordable housing (a mall attracts people to make purchases, and people working in the mall need a place to live).


- Is there a university nearby? Is this in a comprehensive plan (to attract university students to the area)? 

Poletown factors: 

 - What are in the buildings Chris wants to replace? 

 - How close are the freeways to the lot? Would apartment complexes near a freeway rent? 

Is there a mall nearby? How will mall do? 

Hatchcock factors: 

 - what is the nature of the Emerald Hill area? Are there slums there? Are there unsafe buildings? 

 - How are the developers going to be held accountable? 

Review the plan.


- Watch for language regarding trying to increase taxes.


- What are the backup plans for if the apartments are not rented? Who is accountable? 

Look at other states to find persuasive authority for cases similar to this.

2.  Contract Rescission:  Duty to Disclose:  

What did Saperstein actually know?  He was surprised that the city intended to purchase 60% of the lot...Did he think they were going to buy 100%? [MAF:  This argument enables me to gives some credit for this set of points.] Who are the companies benefiting from this? Is Saperstein at all involved? 
What standards (case law) applies to duty to disclose. Is it only where the seller created the situation, or can it be something which is known by the seller.  Look at other states to find persuasive authority for cases similar to this.

Are there news stories about a plan like this in the area that Chris should have read about? Are there public records about the plan? This is a big organization, with in-house counsel, should a reasonably prudent company have been able to discover this? 

Has the city made other recent ED purchases? 

Can Chris sell the other 40% (is there proof that this actually affected the material value of the property). 

What case law is there about fraud? (Maybe can't prove that there was Duty to Disclose, but maybe fraud, if Saperstein suspected something was happening.) [MAF: Although would need to prove material misrepresentation]

(B) Peraza Popover Property


(1) Express Easement/Utility Easement: 

There is no record of an express easement.  However, the attorneys found a single owner of both lots from before. Can that person be found? He/she may have records that show an express easement.

Who actually owns the pipes? The city might own the pipes.


- Can Tuazon SELL the pipes to the city? 


- If the city owns the pipes, is there an easement for utilities?

Even if the city does not own the pipes, can there be an easement with the city and the sewage company on DDD's lands? 

Are there electric wires underground that Peraza uses, that run under DDD's land? 


-might show that there are utility easements. 


(2) Implied Easement:  

Gather state and local appellate cases on easement by estoppel, easements by implication, and easements by necessity. May want to look at prescriptive easement cases, as well (depending on the state statute of limitations, this might be a case). What cases exist for enjoining use of pipes in particular?  Look at other states to find persuasive authority for cases similar to this.  

What is the state standard for "necessity"? 

What do other buildings in that area do regarding their pipes?


- Should DDD have realized those pipes were there? 

What zoning laws, permit requirements, and environmental laws exist regarding moving the pipes?

Get the costs for relaying these pipes? (construction costs; permit costs; inspection costs; municipal costs (to tie new pipes to municipal pipes))

Did the original owner know how the pipes laid under the properties? Did they consent? (may show easements by estoppel).

Where are DDD's pipes? Do their water and sewage join with Tuazon's pipes? (can mean that the company may decide to settle).

What is the time frame that the pipes were actually installed? Get records for when the pipes were laid.  Did the owners of the DDD land know that the pipes went underneath? 

What was the customary manner in installing such pipes at the time they were installed? (may show that the easement was necessary AT THE TIME of the separation)

How are pipes installed in new buildings today?

Question 1R:  Student Answer #2: This is very strong on the factual research regarding Eminent Domain and the Implied Easements.  The legal research on those issues is a little less strong than the first model. 

(A) Any way to stop the city? (Invalidating ED Procedure)

1.  What kind of test is used in the jurisdiction to evaluate validity of use of ED?
Midkiff rational basis?  If yes, then is heightened scrutiny if KND Kelo concurrence for primary beneficiary test implicated? 

Poletown clear and significant + balancing interests?

Poletown dissent and Hatchcock majority's extreme need, pre-condemnation harm, and public control test?

TMS Kelo dissent strict textualist interpretation of public use? (TMS Kelo test already failed b/c prop going to private ownership)


2.  What is the reason the use of ED? (research legislative record)

economic development? (allowable under Kelo) bringing in middle classes? 


revitalize run down area prone to crime and vandalism?


preventing a broken real estate market? Midkiff

3.  Are the buildings being condemned a source of harm? (If not source of harm ok under Kelo majority as long as rational basis of widespread economic need, but fails Hatchcock test)


If CC chose to locate facility there might others as well?


Why would the private developers who city is selling to want?


How were the particular buildings for ED selected? 



Rundown? Proximity to freeway? Arbitrary? 



Are other areas equally usable for purpose? Why was this area singled out?


Research records about property values


Talk to local residents and biz owner



4.  Is there an extreme necessity? (If no then fails Hatchcock test)

look through legislative records


5.  Gov control: Research the NB's ED plan



Is there a comprehensive plan to limit discretion of the developers?

Is there gov control over the types of stores in the mall, the types and amount of apartments?



Does the control help ensure that public interest is served?


6.  Private Developers
What kind of incentives are being offered to the private developers? subsidies? lower prices?


Is the gov selling prop at prices lower than CC is paying?

Are the identity of the private developers known? (if beneficiaries known then higher scrutiny under KND Kelo)
Is there reason to believe the developers success will serve purpose of use of ED? Track record? (Research identities of potential developers if known and their track records to see if rational that developers could serve purpose.)


7.  Function of Plan: Has the gov done fact finding and research to show plan will serve purpose? rational basis? will it hold up under strict scrutiny?


will the plan have a clear effect on the harm it is intended to address?


will the plan have a significant impact on the harm


Look at legislative record for finidngs of fact


Talk to politiicans (both supporters and opponents of plan)


Talk to economist if purpose of plan is economic in nature [MAF:  Clever]

(B) PP Warehouse


(1) Generally 

Check case law and statutes for what constitutes constructive and inquiry notice.  Knowlege of existence of utilities create inquiry notice? 

Were the pipes location available in public records? constructive notice? Visit site to look for manhole covers or visible signs of pipes which would create inquiry or constructive notice? [MAF: Good]

See if previous owner or parties who bought from previous owner can be found and ask them: was there an express easement? Was it retained by grant or reservation?

How long did prior owner own for? Know about pipes? Intend to adversely possess easement?


(2) Easement by Implication
Check case law to find out if prior single ownership created easement by implication?

How apparent did presence of the pipes have to be to meet standards for easement by implication? visible? constructive notice in records?

Actual notice?  Ask prior owner who sold both pieces if he and buyers had discussed underground pipes? 

When the property was split, was their any intent to sell property without use of the pipes?

Are the pipes necessary for the functioning of both halves of the split property without imposing unreasonable burden on intended use?


(3) Easement by Necessity:  Talk to engineers and ask: Is it possible to put in new pipes? How expensive will it be to put in new pipes?  How important are pipes to purpose of warehouse

(4) Easement by Estoppel: If can find owner who built the warehouse, had owner relied on any license or promises about use of pipes


(5) Compromise/Client:  

If no easement available ask DDD if willing to sell a new one? How much?

How much money is client willing to invest in legal battle? How much in legal research?

Possible to find alternate property instead of prolonged legal battle? [MAF: Good]


3.  Question 1R:  Student Answer #3: This was probably the strongest answer in the class on the Implied Easement Issues.  It is also strong on the factual research on Eminent Domain and on the other issues on the Peraza Warehouse.  

(A) Emerald Hill Lot


1.  Eminent Domain Issues

- Do a small number of landowners own a majority of New Brittany? (Midkiff)

- What is the current condition of the small buildings? Are they run down? Is the surrounding area in good condition?

- What is the current purpose of the small buildings?

- Has the rational basis test been applied to similar cases in the jurisidction? If so, what is the purpose of New Brittany purchasing the section of Emerald Hill (EH)?

- Who is the primary beneficiary of New Brittany's (NB) purchase and resale? Have similar cases in this jurisdiction focused on the primary beneficiary? How were these cases decided?

- What is the private benefit? Is the private benefit incidental? Is the benefit clear and significant? [MAF: These are a little too general as framed]

- Who/What is driving the deal of NB's purchase?

- Have previous cases in the jurisdiction focused on whose driving the deal and if the benefits are clear and significant? How were these cases decided?

- How many jobs are reliant upon NB's purchase and resale of EH? 

- What impact would the new apartments and mall have on the local economy? (Is this like GM in Detroit in Poletown)

- Do other shopping malls exist in close proximity to EH? If so, are these malls similar to the purposed shopping mall?

- Does NB currently have a housing shortage? (Public Benefit that would not otherwise be there Hatchcock)

- Will the apartments built be rented or sold? (More land owners - Midiff)

- Would the public benefit exist even without NB's purchase and resale? (Public Benefit that would not otherwise be there Hatchcock)

- Will the public have any control over the mall or apartments? 

- Is area surrounding EH consisent with the majority of NB? (i.e. is this a "bad" area?)

- How close is the property to the freeways? Will the freeways be able to accommodate added traffic to the mall?

- Are there residential houses near the purposed area that may be affected by increased pollution from the freeway/travel to the mall?

(B) Peraza Popover Warehouse


(1) General
- Examine the purchase agreement between Chris and PP, were there any stipulations regarding the pipes? Where there any stipulations made regarding the pipe verbally or written in other documents between Chris and PP? [MAF: Good]

- Who is responsible for maintaining the pipes? Who installed them? (Are they city pipes?)

- Do the pipes bring waste to any other pieces of land?

- Are there any zoning or other codes which place requirements on the location of the pipes?

- How long has DDD owned the land? Where there previous land owners who agreed to the pipes/challenged the pipes? If previous land owners agreed to pipes does the jurisdiction recognize that DDD bound by the agreements of the previous owners?

- Is there record of the pipes crossing DDD's land in the town records (ie maps of the water pipes and similar documents)? If so, examine the records of the pipes/ circumstances of the placement/ time of the placement to see if there is any indication of the intentions of the landowner before the parcel was divided.

- Could Chris install a well (well water) and septic tank or utilize portable toilets? What would be the cost of this? Are there any zoning housing requirements that chris must meet to install and well, and have a septic tank or portable toilets? [MAF: Very good idea].


(2) Easement by Implication: Are there similar cases in the jurisdiction?

- Is there any indication that the owner of the property before it was split intended the pipes across DDD's land to be used?

- Is the use of DDD's land necessary? Would there be any other way that TT could access the municipal pipes without the use of DDD's land? If so, how much of a financial burden would this place on TT?


(3) Easement by Necessity
- Are there other cases in the jurisdiction on easement by necessity? How were those cases decided? On what factors?

- Is the use of DDD's land for the pipes a necessity?


(4) Easement by Estoppel:   Has DDD (or prior owners) ever given a license for the use of the land for pipes? If so has this license been revoked? Are there similar cases in the jurisdiction? How were these case decided and on what factors? Are those factors present here? Does the jurisdiction treat commercial businesses differently then residential?


(5) Easements by Prescription [MAF: This is a strong section]. Are there any similar cases in the jurisdiction on Easements by prescription? How were these cases decided? On what factors where the cases decided?

- Has the use of the pipe been open and notorious? Does it 
frequently flood so that it may be known to a reasonable person of reasonable prudence that the pipes were on DDD's land? How does the jurisdiction define open and notorious

- Has the use of the pipes been adverse? Has DDD (or prior owners of his land) ever given permission to use his land for the pipes? How does the jurisdiction define adverse?

- Has the use of the pipes been continuous? Has there ever been a period when the land/ pipes were not used? How does the jurisdiction define continuous?

- Has the use of the pipes been exclusive? Do other land owners utilize these pipes? Is it possible any land owners to 
utilize these pipes? How does the jurisdiction define 
exclusivity?

- What is the statutory requirement of the length of time of prescriptive easements?

Question IS:  SPRING 16:  You should be able to do virtually all of this except recording
Professor’s Comments:  The class as a whole did an unusually good job on this Question, collectively showing a very good understanding of the relevant tasks.  I gave 28 students (about one-third of those choosing Question I) grades between 15 and 18.  As a result, the median was 12 and the mean an impressive 12.2.  The attempt to frame clever inquiries while typing rapidly led to quite a few amusing questions, of which my favorite was, “Has the fence been up the entire time since its erection?”
  Some recurring concerns:

· Purposes & Policies:  At this early stage of representation, purposes and policies supporting rules are usually much less important than what the rules are.  If you end up litigating, you will eventually need to explore purposes and policies to help strengthen particular arguments, but you are not at that stage yet. 

· Questions that Simply Paraphrase Legal Tests are not particularly helpful.  This was a particularly common problem with the elements of adverse possession. You need to think about what specific facts will help you to decide if the legal test is met.  Compare:
· Was RRR’s use of the border strip exclusive?
· Exclusive:  
· Did C or C’s predecessor ever use the border strip for anything? Crops? Storage? Grazing? Irrigation? Underground? When?
· Did C or predecessor ever see others beside RRR and employees use border strip? Hiking?  Biking?  Picnicking? Who?  When?
· Questions Where Focus is Unclear:  Students frequently posed questions where it was not clear whether you were asking about the law or about facts or about policy.  Compare:

· Does the easement terminate if the wells stop working?

· Termination:

· Language in easement regarding termination:

· Time limits?

· Non-use/abandonment

· Closure of particular wells

· Law in jurisdiction re termination of easements

· Non-use/abandonment: What constitutes? How long?

· End of purpose of easement? Specific cases re minerals?

· Use Common Sense.  Quite a few students asked if the fence was visible (e.g,. to a reasonably prudent person).  It’s a fence; while it is standing, you can see it.  Many students asked if the dude ranch was landlocked.  Even if you don’t know what a “dude ranch” is, SS is operating some kind of business next door.  Because SS only approached C about the oil workers crossing C’s land, presumably the ranch has some other means of access that it uses to operate the business on a daily basis.   

· Identifying Appropriate Witnesses.  Neighbors often are good witnesses in Property cases. However, C’s farm is “large” and he has ranches (presumably also pretty big) operating on two sides, so their neighbors may not have as good information as they would have in a suburban neighborhood.  Long-term employees (e.g., possibly C’s foreman) might have more knowledge.  Similarly, C himself has only been on the farm for about three years; he will not be a good source of info for Parts B and C.  
· Look for Possible Negotiated Settlements:  You could usefully ask a few questions leading toward settlement, particularly on Parts B and C.  Is C willing to sell the border strip or to sell SS an easement?  Are RRR and SS willing to pay to assure that they keep what they believe they should own?
(A) Migrant Workers (MWs) & Right to Exclude


(1) Legal Research: 


(a) Primary Topic: Cases & Statutes Addressing Shack Issues:  You need to determine the rules in your state regulating the relationship between farmers and resident MWs.  You cannot assume that Preston follows New Jersey at all closely.  Because of this, you should frame your research in terms of the substantive questions you need to explore rather than in terms of the particular language employed in Shack.
  Thus, ideally, you would research topics like the rights of resident MWs to have visitors, to exercise their religion, and to control how they use their off-duty time.  Also, of course, you’d look at the kinds of restrictions farmers are allowed to place on resident MWs.  



(b) Other Legal Topics:  




(i) Local Ordinances re Noise/Occupancy:  As several students suggested, these ordinances constitute a nice supplement to Shack-like rules.  Obviously, C would be able to limit the MWs use of the meeting hall and their overall noise level in accordance with relevant regulations of this type.  



(ii) Right to Exclude: If there are no laws directly addressing MWs, you sensibly could look at other caselaw defining the limits of the right to exclude.  However, cases addressing private land open to the public are unlikely to be relevant here.  Even with The MWs and their friends on his land, C has not issued a general invitation to the public.  Some of you cleverly suggested he might operate a farmstand or similar enterprise, but if he does, it probably is on the edge of his land on a public road.




(iii) Landlord/Tenant:  For reasons we discussed in class, it is possible but not very likely that ordinary landlord-tenant law would apply.  It’s not a bad idea to mention it, but I wouldn’t spend a lot of time on this topic.  




(iv) Anti-Discrimination Law:   The gist of most anti-discrimination claims is that the defendant is treating the plaintiff differently from others because of a protected characteristic.  C might generate a valid anti-discrimination claim if he allowed MWs of some selected religions to hold services and banned everyone else from doing so.  However, nothing in anti-discrimination law would require him to allow religious services on his own land in the first instance.  


(2) Factual Research:  Categories of research worth exploring include:

· Nature of the Service & Social Event:  What takes place?  How many people participate? Noise level?  Drug or alcohol use? Time frame?  

· Importance to MWs:  Religious significance?  Interaction with friends/family? Morale?

· Harms to C & to Farm:  C’s religious concerns?  Damage/theft?  Liability/security issues? Impact on MW Productivity?  Clean-up issues?

· Possible Alternatives:  Nearby churches or public spaces?  Transportation? Other farms (possibly on rotating basis)? 

 (B) Boundary Dispute: 


(1) Focus:  The client asked whether he still owned the strip of land between the fence and the true boundary line, so your primary focus should have been on adverse possession in the context of a boundary dispute. Given that the neighboring property is a ranch, you might anticipate that the primary basis of the claim is likely to be enclosure rather than cultivation or improvements.  I gave more points to students who explored enclosure in detail.


A number of students explored easements in depth in this section, which I thought was not a good use of your time for several reasons: 

· I had trouble seeing why the parties would put an express easement along the borderline for access unless there was a pre-existing road on C’s land, but the fence makes that highly unlikely.  I also couldn’t see why the ranch would get an easement to build a fence on C’s land when it would be easier to simply build it on their own land.  

· Implied easements are about getting access to one lot across another.  Nothing in the problem suggests that this strip is necessary for the ranch to get access.

· As a matter of test-taking common sense, where Part C of this question clearly is focused on easements, you shouldn’t go out of your way to look for them elsewhere in the same Question.




(2) Legal Research:  You need to look at cases and statutes addressing adverse possession in the context of a boundary dispute.  In addition to the statute of limitations and those elements that are often key in boundary cases (state of mind; open & notorious), you might focus on any special rules for enclosures (is the fence on one side of the border strip sufficient) and the complex issues we noted in class regarding faulty surveys. Payment of taxes, and color of title.


(3) Factual Investigation:  You need to determine who put up the fence, when they did it, and whether it has been kept in good repair continuously until the present.  You need to determine any use of the border strip since the fence went up by RRR, by C and his predecessors, and by the general public.  You need to determine if C’s predecessors knew the fence was over the line and if they gave permission for it to be there.  You want to find any surveys that have been done and determine what RRR’s owners understand the boundary line to be.   

(C) Easement


(1) Focus:  

(a) Primary Focus: Express Easement:  SS is claiming that his workers can use roads on C’s land because of an express easement.  This leads to three lines of investigation:

· Initial Validity?:  You could briefly explore whether the document met the formal requirements for creating an easement in the jurisdiction.  We just briefly touched on these issues, so they didn’t merit a lot of time.

· Binding on C?:  The easement might not bind C for several reasons:

· Limits expressed in terms of easement as to time or wells covered

· Rules in jurisdiction about when easements terminate, especially re abandonment 

· Rules in jurisdiction limiting transfers of easements (if any transfer involved)

· Scope of Easement:  Assuming C is bound by the easement, does the proposed use fall within the jurisdiction’s rules for its scope?  Remember that, as far as we know, SS’s workers have not yet started to use C’s roads, so you need to inquire in terms of what SS has planned, not what the workers already have done.


(b) Implied Easements:  The basis of SS’s claim is a written document and you have no information that he is raising any other claims, so it is extremely unlikely that you’d have to worry about an implied easement.  Moreover, since the dude ranch has been operating without using C’s land for access, it can’t be landlocked, so SS almost certainly couldn’t meet necessity or detrimental reliance requirements.  I gave some credit for investigations related to easements by estoppel because we did study a case where someone claimed one of these based on an invalid express easement.  However, I gave no credit for discussions of easements-by-implication and by-necessity because I just thought there was not enough in the problem to justify any work in those directions.  


(c) Other Unlikely Issues



(i) Easement v. Fee:  C’s predecessors would not have sold the roads across the farm in fee simple.  The easement diod not create railroad tracks and the owners of the farm presumably would want to also usethe roads themselves.



(ii) Nuisance by SS’s Workers:  A nuisance is when a landowner’s use of her own land interferes with the neighbors’ use and enjoyment of their land.  Here, any problematic behavior will take place on C’s land, not SS’s land.  If the workers are acting within the scope of the easement, C can’t stop them because SS owns the the right for them to be there.  If they are outside the scope, C can enjoin their actions as a trespass.  


(2) Legal Research:  You’d want to determine the jurisdiction’s rules regarding determining the scope of an easement, how easements are terminated, and what restrictions there are on the dominant owner’s use.  

(3) Factual Investigation:  In addition to closely examining the language of the easement, you’d want to know how it operated in the past and how SS was planning to use it today.  C’s employees and predecessors would be good sources of information on the past.  The model answers have nice sets of questions going to the possible burdens on C’s land.  You also would want to know whether the easement was recorded or whether C had notice of it some other way.  Assuming the easement is genuine, one of the simplest ways for C to get around it would be to show that he is a BFP.  

Question IS:  Best Student Answers: 


Question IS:  Student Answer #1: This was probably the strongest answer overall and the best on Part A.  The student also did very good work on Part B and the facts in Part C; the legal research in Part C is a little thin.  

(A) Right to Exclude:  

Law: Is there any caselaw in the jurisdiction regarding the right to exclude?

· Does it follow a test similar to Shack? Look to relevant cases and statutes.

· See if the state has adopted any further protections to freedom of speech and religion not granted by the constitution.

· Cases interpreting what visitors have been allowed?

Necessity:

· How religious are the migrant workers? Can ask the prior owner and the MW to find out.

· Ask the MW what religion they are practicing. 

· Ask how important it is that they have their service on Sundays.

· What is the penalty for missing service?

· Is there any other way for them to celebrate?

· What is the importance of the other MW from the adjacent farms?

· Are they allowed to practice on their farms? Does there service require a clergymen?

· If so, is one of the MW workers on this farm a clergymen?

· Is one of the MWs from one of the other farms a clergymen? (if so, the clergymen would be a great person to ask most of these religious questions)

· Are the other MWs of the same religion or a similar one?

· Could the MW practice on someone else’s farm?


Harm: Ask the MWs and the owner:

· How close is the barracks to the meeting hall (disturbing nonparticipating MWs who are trying to sleep?).

· How long do the services last?

· Are all the MWs on the farm of the same religion? If some of the MWs are of a different faith, have they been denied the right to practice? Is there any religious tension between them?

· What happens at the religious service and more importantly the gathering.

· Is there drinking? Do the workers get rowdy?

· How long does it last?

· Has there ever been any tension between the other farms’ MWs and this farm’s. (could ask the owner and could check local police records of any disputes).

· How do the MWs get to the meeting hall?

· Do they walk across fields and damage crops?

· Do they have to travel through extensive property unsupervised.

· Have there ever been instances of theft from the farm (once again you can ask the owner or check the local police department records).

· How many MWs are let in? (5,50,500 the more members the more possible harm).

· Has anyone ever gotten hurt in the religious service? (Could check medical records, but probably confidential) Did injury cause them to miss work or be less efficient the next day?

(B) Adverse Possession (Boundary Dispute)

· Check local law to determine the specific elements of adverse posession.

· Check to see if any case law exists defining the elements.

· Check the law and cases to see if there is a state of mind requirment or a requirment for payment of taxes.

· Check to see if there is any explination on how long the AP clock is?

· What does Carlos Cabera's (CC) deed say he owns?

· Does CC's deed clearly show the boundary?

· Is CC's deed based on an improper survey (nighmare on 68th)? 

· Does CC's deed or survey consitute color of title?

· Who built the fence? (ask CC or try and locate previous owner)

· How long has the fence been in its current position? 

· can locate previous owner

· can try to find a set of plans dated when fence was built

· most fences have advertisement of who installed it, could check fence to try and call the installer

· Has the fence been there long enough to satisfy AP requirements? 

· Did the other owner purposefully install the fence in its current location?

· Need to locate the owner of the adjacent property. Need to find out what his deed says? 

· Does his deed clearly mark the property boundary? 

· Does he have color of title to this property? 

· Has he been paying taxes on this 12'?

· Ask the other owner if he knew his fence was off?

· What is the interpretation of Actual Use? Cultivation, improvements?

· What was going on in these 12' of boundary. 

· Was the neighbor farming on these 12'. 

· Did he water, cut, fertilize, grow or in any way improve this 12'?

· What does the neighbor do?

· Is there anything in the statutes that can toll the AP clock. (mental handicap, age, military). [MAF: Clever]
· Did the previous owner of CC's property fit into any of these categories?

(C) Easements:

· Check CC's deed for any express easements.  Look in records downtown to see if any easements have been recorded. 
· Research easements statutes and caselaw in the area.

· Are there any kind of easements that are precluded?

· look to caselaw to detemine what happens if the easement is not longer used.

· Try and locate previous owner of CC's lot. (can also ask the farm foremen)

· Ask if he knew about easement?

· Did they previously use the easement?

· If they used the easement, what did they use it for? Did they cross on foot, in pickup trucks, heavy equipment, semi trailers?

· With what frequency did they use the easement?

· Did they use the easement to transport any dangerous chemicals. (especially toxic chemicals which could damage the farm land)

· What time of day did they cross the easement? During working hours, 24 hours a say? How loud were they?

· Did the previous owner get paid for it? how much? (can help to determine if it was a grant of right of way or Fee simple)

· Ask SS what they now intend to use the easement for? 
· Try to compare the initial burden on the land with that which could be caused now. With the change in technology, will they be bringing more dangerous chemicals, bigger trucks, or louder trucks? 
· Do they intend to use it 24 hours a day? 

· How close is the easement to to the barracks? to the old home located on the property? to CC's new home?
· Could you hear vehicles on the easement from the barracks? From the homes?

· Get a copy of the easement? Check to see specific language?

· Does it have a timeframe? 10 years?

· Was it a right of way or a Fee Simple?

· Look at the specific language of the grant. If it is unclear what it created, try and locate caselaw that interprets language similar to that which is found in this grant.

· If it was a right of way, check to see if the grant says anything about once the need stops the easement returns to original owner. 
Question IS:  Student Answer #2:  I thought this was the best response on Part B.  On the other two parts, the student did very strong work on the facts but was a little thin on the legal research, especially for Part C. 

(A) MWs’ Invitees?


Legal Research

· Does the jur’n follow Shack, or a case like it?  What’s the caselaw?

· Is there a statute that says when an owner must allow people to come on to his property, when it’s not open to public?

· Does the jur’n have any policies promoting religious worship?

· Does the jur’n allow the owner to make reasonable time, place, and manner restrictions, and if so, what kind?

Factual Research: Talk to MW’s, C, neighbors of C, attend the services and events to see what they’re like:

· What do the MWs do at the subsequent social event? Is it a customary event, is it religious in nature?  Is it rowdy, so as to leave the MWs hung over (for instance) so as to interfere with their duties?

· Just why is C concerned?  Have the MWs done something to upset him?  Does he object to the services, the social event, or to the fact that strangers are coming onto property?

· Have there been any incidents re the MWs from the neighboring farms?  What happened?

· What’s the MWs’ religion(s)?  What’s C’s religion(s)?

· How do the MW’s perform while harvesting on Monday?

· Where on the property is the social event held?  Do any visitors/invitees wander around?  What do they do? Where do they go?

· Do services and events have to be held at all?  How religious are the MWs? (dominion over destiny needs, poverty/ dignity/ customary assns). Are they perhaps Scientologists, or do they practice Santeria, and if they do, are those religious practices still protected?
· Do the MWs have any other place to feasibly congregate for religious worship? (isolate, access to needs- Shack)

· Why do the MWs congregate on C’s farm, but not elsewhere?

· What are the alternatives to holding the services and the events there?  Other farms?  Nearby church?  Can C put up tent in park?

· What do the surrounding farmers do re their workers’ invitees?  What’s customary in the area?

· Do the MWs have transportation?  Can they walk to another place where they can hold these meeting, like a church?

(B) Boundary Dispute


Legal Research:  I’d look in caselaw and statutes to answer these Q’s:

· What’s the statute of limitations for AP? For boundary disputes?

· What are the required elements for boundary AP?  

· State of mind requirement?  Good faith, bad faith, California compromise?

· Are there any requirements that a boundary APor pay taxes?

· Actual use?  Enclosure enough (Fence requirements)?  

· Exclusivity, Continuity, etc.?

· What’s the open and notorious requirement?  Does O need to have actual knowledge or just notice?

· What happens w/ Color of Title?

· Does it reduce requirements and/or burden of proof?

· Does a faulty survey count as COT?


Factual Research:

· How long has the fence been on the wrong side of the boundary line?
· Did the prior owner know this?  Did he tell the owner of RRR?  Find prior owner by asking C; if there was another owner in the recent past, ask the owner before C, or look in the indices.

· Who put up the fence?  The owners of C’s farm or RRR?  What’s the fence like (height, materials, etc.)?

· Has anyone heard the owner of RRR talk about it?  Maybe her lawyer can tell us about intent.  Does RRR want only to own land up to the true boundary, or does she intent to AP the 12 feet? 

· Has RRR built anything on those 12 feet, or planted anything?

· Has C or a prior owner ever had anything (say) over-hanging the boundary (like in the eaves case)?

· Did RRR have some form of permission from the prior owner of C’s farm to do anything on the 12 feet?

· Is the new survey even correct?  Might want to look into history of surveying in that town (in “Nightmare on 68th street” there is a controversy about which surveys were correct).  Surveyors, local historians, etc. 

· Has either owner paid taxes on the 12 feet?  How long?  

· Does RRR have a survey or other document (COT) showing that it owns the 12 feet?  Does C?

· Talk to neighbors for history of the two properties, when the fence was erected, info about owner of RRR and prior owners of C’s farm, and any other info about the area that might arise.

(C) Easement 


Legal Research

· What are the cases and statutes detailing how to interpret the scope of express easement (“Emt”).

· If the document turns out to be invalid, what are the requirements for Emt by estoppel?


Factual

· First I’d look at the doc that purports to give Emt.  Is it a deed?  Is it valid?  Has it met all the formalities?  What are the terms?

· What are likely effects on C’s farm?

· Would servicing the new wells require more workers to cross through than was necessary for other wells?  Is the equipment to be used of a newer technology?  Is it heavier, dirtier, louder; or lighter cleaner, quieter? (burden)

· Is the new well at a different distance to C’s farm than the older wells?

· Would there be there more pollution?

· Is the Emt appurtenant or in gross?  I.e., did it relate only to a prior owner of the ranch?

· If the document’s invalid, I’d have to cover my bases and see if there’s still a chance for an Emt by estoppel: 

· Did the oilman who originally got the license invest a lot of money thinking it was irrevocable?  Hard to tell if it was a long time ago.  Will have to see if I can glean info from long time residents.

· If there was a long break between time drilling and old and new wells, does this destroy Emt by est.? (lasts for so long as its nature calls for?). 

· Is it necessary for oil workers to avoid crossing through the ranch?  Will the cross be affected if the workers cross through another part of the ranch?

· Reconstruct histories of both properties from documents and neighbors’ stories.

· Go to records.  Look to see if there’s tract index.

·  See what C’s deed does.  Does it say anything about an Emt?  

· Go backwards in grantee indices to see all Os; then forward in grantor index to see if any time Emt was placed on C’s property.  

· Read the descriptions or the property, and if there’s a way around it (improper formalities, etc.) 

· Is there a path on C’s farm that should’ve led him to inquire about what it was for to see if there an Emt?

· Was the Emt ever abandoned?  Was there ever mutual agreement (like another K) that ended it?  After the Emt, did anyone buy both properties?

· Research history of oil-drilling in the area if you need to, to find out under what circumstances Emt was given (can also help in determining intent of parties at time). 

Question IS:  Student Answer #3: I thought this student probably did the best job on Part C and did solid work on the rest.  

(A) Right to Exclude 


Legal Issues:

· What tests does the jurisdiction apply? Shack? Brooks? Schmid? Other?

· Are there any statutes delineating required or precluded exclusions for those living on your property? For employees specifically? For weekends? Work Schedules?

· What caselaw exists and what does it say as to the right to exclude from private property?

· Because of religious nature, does could the Fair Housing Act apply? Is this too attenuated? It’s not a rental, but simply a gathering

· Could it be discriminatory otherwise? (unlikely for race, given that Carlos is hispanic and MWs likely are as well, and that he already employs them)


Factual Information (if Shack test applies):

· How much of the gathering is religious?(more religious or more social?) 

· Do Charitable groups come to do the service?

· Is Carlos of the same religion as MWs (rule out religious discrim?),

· What is the extent of the tradition to not work on Sundays?  Is it in their contract that they not work Sundays? Could it be altered to allow for an argument that this would interfere with Sunday work? (Either way turns more on level of religiousness of gathering as it could be a control of destiny, or a customary association, or perhaps practical access to something they need).

· What reasonable alternatives exist? 

· Is there a nearby church? Do the MWs have transport? Do the neighboring workers have common areas? Do community churches offer services in language of MWs? 

· Do MWs have other days off? Other time to visit friends? 

· What was the hall built for? does it have other uses?

· What interference could MWs’ gathering cause?

· Does the activity affect work on monday? (drinking? partying afterwards?) 

· Do MWs’ guests stay or leave after the night?

· Do they cause other damage? (litter? nuisance to Owner or others? go late into the night?)

· Does it create additional liability problems for Owner? insurance?, farm equipment?

(B) Border Dispute


Legal Questions:

· Length of Statute of Limitations 

· Caselaw on border disputes:  Applicable elements of AP 

· especially state of mind for border disputes and color of title, 

· also level of evidence required, clear and convincing?)

· requirements for actual use (reduced with color of title? is enclosure sufficient?)

· Herd District, Fence in Fence out, or legal fence rules (given that Carlos is the farmer and RRR the rancher, potential liability may be relevant, moreover, it could be a bargaining chip in any negotiation and could allow Coase theorem type cost-benefit anaylsis) [MAF: This is very clever.]

Fact Questions:

· How did RRR acquire their land? 
· Was the fence there before they purchased or did they build themselves to adversely take?

· Is there sufficient privity with previous owner (if any, and if necessary given timeline) for RRR to tack on?

· What does the ranch do with the land? Is enclosure enough?

· When was the fence built? By whom? Why? 
· Has the fence ever been rebuilt? destroyed? 
· Is RRR's land enclosed in its entirety? (is there potential for 3d parties to enter property?)

· Check RRR's title in records, does it specify lot size clearly? Does it give color of title for that portion? Apparently not, given survey? Are there any previous or conflicting surveys?
· What was RRR's mind set at the time of building fence (did they know it was not their land or not)?  Is RRR aware of the dispute? (adverse?)

· How important are those 12 feet to carlos? is he willing to negotiate for reimbursement? or would he rather litigate?

(C) Oil Easement


Legal Questions:

· Statutes/Caselaw on Easements? 

· Re interpreting express easements? 

· Can they be moved? with or without consent? [MAF: Clever if C objects to roads indicated in documents].  
· What is the transferability of easements? (appurtenant? in gross?)

· Statute of Frauds? Is easement by estoppel allowed? must it be compensated? Does JD require necessity or reliance? 

· Does JD require actual notice of the easement by subsequent purchasers? does it require that the use be apparent? 


Factual Questions:

·  Check this document purporting to be easement. What’s its express language? is it likely an easement (says right of way, easement, across the land, etc. or says remise, quitclaim, release, fee etc)

·  Check scope of easement in document? (does it specify specifically the old wells to the exclusion of others? does it have termination or expiration clauses? does it specify a certain road? does it allow crossing anywhere? Does it specify a specific party or individual?  If the express easement is actually valid, it’s fairly likely that this new well use was not included in it, hopefully the easement was fairly specific, however if the easement merely said "cross land to service wells" Carlos might have no recourse.

·  Was this easement ev valid? does it meet formalities? if not recorded, carlos's case becomes stronger, though SS may claim implied easement, however, if express easement not valid, it is unlikely that carlos had notice and so the implied easements probably won’t be an issue.

·  Was a license ever given (if easement not valid or recorded)?   if so was the owner at the time aware? has the use changed since license? was new well built using the road to get there? relied upon to detriment)

·  Was Carlos aware of easement at time of purchase? (was easement recorded at the time?) had carlos seen them crossing previously?

·  How long have the old wells been shut down? when was this new well built? (did carlos ever see them crossing to get to old wells or was that before his time?)

·  Would servicing the new well still disturb dude ranch activities? or is it mere convenience at this point? Are there reasonable alternatives other than crossing carlos's land? (can a road be built in the border disputed land to try and accommodate the most parties' needs? is there another road nearby anyway?, is the terrain such that easy transport can happen without roads?)  Were there earlier in time? 

· What is the geographical layout of this area? Why does camp osprey need to cross to get to its wells? hy can't they build a road on their land?

· How much money are they making on this oil? (financial statements, incorporation records?) (can Carlos get a cut?)

· -Based on names of easement creators/recorders (assuming recorded) attempt to interview to determine intent? are they still the owners? does their account conflict with the farm foreman's?

·  How large are these lots? how often would service be done and the road used? is the easement even substantially annoying enough for it to be worth Carlos’s time to challenge? Is the new wife the one we should really be talking to? is she the one spurring all this recent legal activity?

·  Was any compensation ever given for the easement?

·  How do we answer these questions? Depending on timing, check county grantor-grantee records to find names, ask Carlos or neighbors about previous owners, and previous use.
Question 1T Spring 2016 Coverage:

· Responsible for Issues Related to JMB (Chapter 1) & Landlord-Tenant (Chapter 6) (Some)

· Not Responsible for Discrimination Claims except that you may assume it would be unlawful if Lois excluded Allie because A was of East Asian descent or because she believed A was Chinese.

Question 1T:  Professor's Comments: There were quite a lot of fairly strong answers. The most notable thing about your work was the huge variation in the length of the answers (2.5 pp → 12 pp.). Although there was not a one-to-one correlation between length and score, I rewarded students who saw more of what I saw as key topics and whose factual questions included more relevant detail.   Thus, the shorter answers tended to have low scores.  Most of my comments are in sections below divided up by the three problems your client identified.  Here first are some points that pertain to the question as a whole:

(I) Fulfilling the Assigned Task:
a. Investigation,  Not Arguments:   As always, I rewarded descriptions of research you'd do  and  penalized  you  for  making  legal  arguments  and  giving  legal  advice  where  you  had insufficient  information.   In general, the class did quite well on the factual research, but quite a few students did little or no legal research on one or more of the three sections.  Except for the [federal]  Civil  Rights  Act of  1866  in  part  (c),  you  had  no  information  as to  what  the legal standards  were in your state and lost points if you assumed that, e.g., Gurian or JMB or Funk was binding precedent.
b.   Specificity/Detail (v. Very General Qs):   As always,  you received more credit for more specific  questions and for exploring more relevant details.   You got little credit for very general legal questions like "I would check for cases with similar facts" (without any indication of which facts were important).   Similarly, you got little credit for factual questions that merely echoed general legal standards ("Was the room uninhabitable?" or "Was L's  rejection unreseaonable?")
c.    Addressing  the  Expressed  Client  Concerns:    AA  asked  you about  three  specific concerns.    For each,  I had a list of key topics  and you got credit  for each one  of these you touched  on.   Some topics I thought were so important that you lost credit for leaving them out. In addition,  you lost a little bit of credit for addressing issues that I thought were outside the scope  of what  you  were  asked.  For example,  quite a few  students  did research aimed  at the question of whether AA should move her restaurant.  However, this is a business decision, not a legal  question,  and she didn't  ask for  your help on it. Before  you do unrequested  work for a client  you should at least ask if it's  wanted or you're  unlikely to get paid!  Relatedly,  you are expected to know what issues we have covered in the class and should not spend any significant time on those we didn't do this year (like mitigation of damages).
d.  Identifying Good Sources of Information:  I rewarded students who provided thought​ ful details about where they might find key factual information. For example, you could sensibly ask AA's  employees  about problems arising from both the leak and the protestors.   However, you need to keep in mind that not all potential witnesses can or will talk to you.  For example, if Your Ice is a national chain, I find it unlikely that anyone important in their headquarters  would even take your phone call.
In  addition,  as  we  discussed  in  class,  if  you  seem  to  be  approaching  litigation,  you probably  can't  talk to the other party without their lawyer present.  And certainly LL is unlikely to be willing to answer questions from AA's  lawyer about her possible discriminatory motives. Once a lawsuit is filed, you can use depositions and interrogatories  to question your adversary, but you weren't  at that point here, so you needed to think about what other sources of info might be available.
(2) Possible General Qs for your Client or for Legal Research:  You might talk to your client generally (or in the context of the specific concerns) about her interest in negotiating settlements and how much money she is willing to spend. You might get info about the lease, including who drafted which provisions and whether any of the relevant provisions were specifically negotiated (as opposed to boilerplate).   You could sensibly do a brief check to see if the jurisdiction is open to considering  bargaining power issues in commercial leases.  A few students thoughtfully asked whether either AA or LL (both described as "managers")  had superiors who had the real decision taking authority.
(3) Miscellaneous Points:
The content of the lease is a fact, not law (it's not a state·-promulgated rule).
Many students referred to Lois as a man, even though the problem clearly indicates she is female and presumably most of you know from Superman that Lois is a woman's name. A few students went so far as to call her "Louis."   This kind of sex switching is fairly frequent on tests.   I don't  take off points for this kind of mistake,  but it does tend to suggest  to  me  as  I'm   grading  that  you  aren't   reading  carefully.     Perhaps more importantly, in an internal memo written for your employer, mistaking  the sex of your client or an important party is not a great career move.
(a) Repairing  Office Leak
(1) What  I Was Looking  For:
a. Source of AA Rights/LL Duties:  LL presumably believes she has some duty to AA regarding  the roof or she wouldn't  have done the initial repair work.   To figure out the exact rights and duties of AA and the mall, you need to determine where they arise.   The first place you'd  look would be the lease itself.   You also would want to know  what the legal rules are outside  the lease.   On this issue,  I expected  you to know  that both statutes  and cases might provide relevant information.  Relevant legal theories would include:
Implied Warranty  of Habitability (IWH):  Covers commercial leases in a few states. Local Building Codes: Housing Codes wouldn't  apply to conm1ercial buildings, but I
gave credit for suggesting (correctly) that there might be equivalent local statutes for
other buildings, especially those that will be used by the general public.
              Partial Constructive Eviction (PCE):  Exists in some states.

Partial  Actual Eviction:   Exists everywhere, but would need to check local rules to see if covers these facts.
b. Concerns Common to All Sources of Rights& Duties: For each you'd need to ascertain:

® 
Substantive Rules:  Who is responsible for what?  What constitutes breach or violation?
® 
Remedies:  What remedies are available?  What are the requirements for each remedy?  What remedies might AA prefer?
® 
Notice:  What notice must AA give to get remedies?  Has she in fact given that notice? What precisely has LL done in response?
Waiver:  Does the lease purport to limit LL's legal duties?  Is such a waiver permitted in commercial leases?
c.  Nature & Extent of Harm:  Regardless of the source of rights/duties, you'd need to pin down in detail the harm to AA & the restaurant.  Relevant issues include the cause, frequency, and extent of the leak; damage already incurred to the room and items in it; how much the leak limits use of the room; and interference with the business because of disruption, unavailability of storage space, smells, mold, insects, etc.
(2) Common Problems
· Relevant legal rules probably would address "commercial leases" not "malls."
· Certainly OK to explore whether it makes sense for AA to undertake repairs herself, but you should recognize that her leased premises may not include the roof, so she may not be allowed to fix it herself w/o LL's permission.
· Many  students  asked  whether  the  roof  leak  affected  other  tenants.    This  kind  of factual  inquiry   probably  requires  some  explanation;   the  legal  relevance  is  not obvious. Certainly  IWH  and PCE claims  require  facts  specific to  the claimant's premises and probably won't be helped by other tenants' problems.  If you think other tenants can help pressure LL into acting more quickly, say so.  If you think it might improve AA's  position under the Building Code (as was true for extermination under the Dade Housing Code), say so.
(b) Protest/Interference w Sales
(1) What I Was Looking For:    As in prior JMB exercises, you needed to determine the nature of the protest and the restrictions the law allows a mall to place on protestors.  However, many students did not recognize that this problem was different because your client was a tenant, rather than the mall itself, and LL has, so far, allowed the protests to take place.  Thus, you also needed to look for a way to give AA "leverage" over the situation, either by convincing LL to limit the protests or by dealing directly with the protestors herself.
a.  Leverage  for AA:   None  of the answers  fully addressed  this  topic, but there were several possible sources of leverage to explore:
· The mall may have rules regulating protest activity.  Presumably, if AA repmis that the protest violates these rules, LL will enforce the rules and/or punish the protestors. The first two models discuss this.
· The  mall  may  be  responsible  for  ensuring  access  to  the  restaurant  either  under provisions in the lease or under a constructive eviction theory. (See 3d model)
· Other relevant local or state law might regulate noise or blocking physical access or fire  hazards  and  allow  AA  to  act  directly  against  the  protestors  to  protect  her business.  Although we didn't  directly address anything much like this in class, I gave some credit to students who explored the possibility.
· Other stores in the mall might have concerns about the protests or might already have experienced  problems.    If multiple  tenants  complain  together,  LL might  be more willing to take action in response.
b. LL/Mall  Authority  re Protests:  Assuming you can find some  way to get LL to pay attention to your concerns, you should find out the extent to which the law allows LL to limit or exclude the protestors.   As we discussed, most states don't  follow JMB, so it's very possible LL can simply  exclude  the protestors  entirely.   If you are in a state that requires malls to allow protestors, you need to check and see what restrictions on the protests the law allows.

c.  Protest Activities/Harm:   You usefully could explore the protest activities to date and any evidence of harm to your client.  However, AA is concerned mainly re future harm. Thus, I rewarded students who tried to figure out what the protests would be like after Your Ice opens. This might entail  asking AA what she expects and why (see 3d model), checking  published reports or  with other  mall  owners  about earlier  protests  at other  Your  Ice locations  (see 2d model), or simply asking the protestors themselves (see all three models).   Some clever ideas related to assessing the likely harm from the protestor activity:
· Check to see if security cameras are recording the protests. 

· Check how the mall has handled other protests.
· See  if Fitzgerald's  has  tables or  waiting  areas  outside  the  restaurant close to the protest area.

(2) Common Problems
a. Too Much Energy on the Schmid Test:  Many students spent a lot of time investigating Qs related to this test, which is what NJ uses to balance First Amendment concerns against the Right to Exclude regarding private property open to the public.   While this might be a useful exercise in other contexts, it was not the best use of your time on a problem involving a large mall.   In NJ itself: JMB has already done this analysis and ruled against the large malls and it seems unlikely that a different large mall would yield a different result.  Other states (that don't necessarily follow Schmid) probably have addressed the recurring issue of malls and protestors directly.  I gave you some limited credit for Schmid analysis, but there wasn't much point to Qs like, "What is the extent of the invitation to the public?" (Do you know of a large mall that limits its "invitation" in any way during business hours?)
b. Investigation/Negotiation Arguably Outside AA 's Concern or Influence:
>-   Trying to Stop YI from Opening.  Although keeping YI out of the mall would stop the protests, LL already has entered a lease with YI.  She presumably is aware of the child labor accusations  and probably would face a lawsuit if she tried to break the lease shortly before the new store opens.
>-   Determining  Accuracy  of Accusations:   This  would  be very  expensive.   Are you going  to  send  a  team  to  Indonesia to  search  vanilla  farms?    Moreover,  you  are unlikely  to  affect  the  protests  much  with  a  headline  that  says, "Local  restaurant operator determines child labor accusations unfounded."
>-   Negotiations Unlikely to Help:
o 
You are not positioned to conduct negotiations between LL and the protestors. o
You could try to talk to the protestors directly, but, absent legal leverage, they

probably  have no reason to care  what AA thinks  (although I suppose  you

might try to bribe them with food).
o 
Without even Corned Beef and Cabbage to offer, you'd  almost certainly have even less success negotiating with the national office of YI about their vanilla buying, especially if their public position is that they don't employ child labor.
(c) Transfer to Curley's/Katelyn:   LL behaved oddly after talking to K, but has not yet decided whether she  would approve  the lease transfer.   You effectively  were asked whether AA could make the transfer happen over LL's objection if AA decides to leave the mall.  This requires exploration  of AA's right to transfer and of a possible discrimination claim.
(1) Right  to Transfer/Reasonableness of Rejection:
a.  Legal Framework:   You'd  start by looking at what the lease says about whether LL must consent to the transfer and whether the consent can be withheld for any reason.  You'd then see if the jurisdiction implies a reasonableness term in commercial leases and, if it does, whether the term can  be waived  in the lease.   If either the lease or the law requires reasonableness, you'd  need  to see if the lease or law defines that term in this context. Because LL hasn't  yet rejected the transfer, at this stage you next would need to try and anticipate possible reasons for saying no and check which ones would be allowed.
b.  Possible   Reasons   for  Rejection/Reasonableness:   Almost  certainly,  discrimination would  fail  any  reasonableness   test.    You  also  might  explore  other  reasons  that  might  be problematic, like a change in the value of the lease as in Funk. You also should explore in some depth  possible  legitimate  reasons for rejecting Curley's  as a tenant;  just because the menu is similar  to Fitzgerald's doesn't  mean that the chain is necessarily suitable for this mall (see 2d model).   Similarly,  you should explore problems with K as the responsible party (credit issues, criminal record, lack of experience, etc.). (see 3d model)
(2) Race  Discrimination
a.  Legal Framework:  Even if the lease and state landlord-tenant law allow LL to reject a transfer for any reason, she cannot violate anti-discrimination  laws.  This is the one place in Q1 you can be certain of the relevant law: the Civil Rights Act of 1866 prohibits denying somebody a property right (like a lease transfer) on the basis of race or ethnicity.  You might also check to see if state or local anti-discrimination law creates a separate claim. As in most discrimination cases here, the law is straightforward.  It is unlawful for LL to reject K because she is East Asian. The job of the lawyer is to compile evidence going to the reason for the rejection.

b. Evidence Supporting/Refuting  Discriminatory Intent:   Here, AA's account of LL's treatment of K and of the e-mail provide some evidence of discrimination.   As with the reasonableness inquiry,  you  need  to  check  for  possible  legitimate  reasons for  LL  to  reject
K/Curley's (described above).   A few students also explored whether K in fact had trouble with English  and  whether  there  was  some legitimate  reason  LL  believed  Curley's  serves  Chinese food.  Both seem unlikely, but no harm in checking.  (See 1st & 2d models).
You need to look for additional evidence of discriminatory intent.  This is tricky, because you really can't Q LL herself and you don't  want to push into a clear rejection that she might not otherwise make.  Still, you could get a detailed account of the meeting with LL from K and AA (see 1st two  models)  and you could begin to see if you can find other evidence of anti-Asian behavior  and comments from AA (see 2d model) and from other mall tenants. (see 2d and 3d models) You might also see if you can get demographic info about the area and about the mall tenants/employees. Note  that  you  generally would  focus  on treatment  of Asian or Chinese/Korean  people. Unless your claim is that a defendant is a white supremacist (or the equivalent),  the treatment  of one ethnic group often is not good evidence of how they'll  treat another.
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 This  was the best overall answer,  getting  the highest  score on my internal system (more than twice the median) and earning a grade of 19. The student flit almost eve1y topic I thought  important  and  included  nice details, especially on Parts (a) &:  (b). Part (c) is a little weaker than the other two models.
(a) IWH/Partial Constructive Eviction
IWH/Lease
- Look at cases and statutes to find if the jurisdiction recognizes IWH?
- If so is it tied to the housing code? [MAF: would be building code here]
- Does the jurisdiction imply the IWH in commercial leases (This is the big question)
-Was there a breach?

-What constitutes a breach in the jurisdiction? Look at the statutes and cases
-If tied to the housing code, look at it to see if violations occurred
- Look at the lease to see if there is a provision to see who is responsible for repairs
-Talk to Land  A to see if there  was any communication between them two about who would pay for the repairs [Good idea]
-Talk to A to see if there is evidence of the violations or repairs and to get a better understanding of how big the leak is (receipts, witness accounts). How much water is actually dripping?
-When did the leak even occur? How many weeks/years has it been going on for? Talk to other workers in the restaurant; when did they notice the leak?

-What remedies are available? Look at statutes and cases
- What does A want? (Withhold of rent, abatement, repair and deduct?)
- Does jurisdiction use contract remedies such as damages? Look at statutes
- If so talk to A to see what damages occurred  [Good list of detailed Qs below]
- Destruction of office supplies? Computer?
- Emotional or other physical damages?
-Talk to other workers to see if any of their  stuff was damaged?
- Did the leak cause a slow in business and cause A to lose money on food service? (could be relevant for damages calculations)
-Look to see what are notice requirements in jurisdiction and was there enough time given to repair?
- Does the situation here fit those requirements?
-Talk to A
- When did she first notify L?
- How long did it take for L's people to fix it the first time?
-Talk to L

- Is she planning on coming back to fix the problem and just need more time?
- Has the message even gotten to L? (Might be busy and not realized how bad it was because she is in charge of the whole mall)
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-Does  the jurisdiction even follow this?
-If jurisdiction does not have partial constructive, look at statutes and cases to see if the situation and acts in this case would fall underneath partial actual eviction [good idea]
- Look to see what the requirements are?
-What are the requirements in jurisdiction for A to leave the place? Does A have to completely abandon the office?) Would the fact the metal cabinets are in there violate any requirement of completely abandoning the area?
- Talk to A to see if she goes in the office anymore?  Ask A when she moved everything out of the office? (relevant to moving out in sufficient time like in Gurain)
-Notice requirements? Ask all of the same questions about notice that are asked above.
-Look to statute/cases  to see what remedies are available (Rent abatement, withholding) What remedies does A want? (same kind of legal and fact questions would be asked as above)
(b) Legal
- Look at cases/statutes  to determine if the jurisdiction follows JMB
- If so, look at other cases to see if they have interpreted the reasonable requirement for the protestors and regulation of time, place, manner of mall management
- If not JMB does jurisd follow a test like the Schmid test? Do malls in this jurisd even have to let protestors in the mall?
- Does this mall fall under any of these tests the jurisdiction has? Look at cases/statutes
-Look at cases/statutes  to see if protesters are given ce1tain rights that the mall must follow?
Facts
-Talk to L
- Are the currently any restrictions in place for protestors? (# of people that can come? Where they can protest? Must they clean up after? Certain time restrictions?)
-If there are restrictions can L implement more, or move the protestors to a place where they would not affect A's business?
- If there are restrictions have the protestors that have shown up already been abiding by those restrictions?
-Have any customers complained about the protesters being too aggressive or handing out crude material, or using language not appropriate for every day mall? (Suburban mall probably means a lot of kids around).
- Have other businesses complained that the protestors are interfering with business?
-Talk to Protestors (P) [Not clear that Ps have reason to care about AA, but you can try]
-Are they willing to move to another area? Farther away from F, or maybe to the side of Your Ice that is not connected to F
- What are the protestors doing? When do they plan to protest? Are they handing out pamphlets? If so what kind? (Would be disturbing to some customers if handing out pamphlet of dirty starving child)
-When do they even plan on protesting?  During F's dinner hours? If so would they be willing  to come at different  times or at least not during dinner  hours? (If they were there during dinner hours probably  a greater chance of affecting  F's business)
-How many protestors  plan on coming every time?  (One or two probably  isn't a big deal, but 50 could significantly interfere and cause problems)
-Talk to A

- Are the protesters that are already there interfering  with business? Compare  A's business records from  before protestors and after. (Could  possibly show that the protestors  are hurting A's business)
- See if A has spoken to F's guests to see if they complain  about the protestors? If so, why are they complaining? (Too many? Too loud? Obscene  material?)
- Ask if the protestors are causing congestion,  or a dangerous  area right by the store? (Is it interfering with customers who are possibly outside waiting for a table?)
- Talk to F's employees [good idea]
- See if customers  have complained  about the protestors to them?
-Are F's employees stuck cleaning  up after the protestors?
c) Legal
-Look for statutes/cases that deal with right to transfer
- Does the jurisdiction  follow Funk?
-Does the jurisdiction  imply reasonableness into commercial  leases?
-What cases/statutes has the jurisdiction used? (Cases that say what justifications there are for the LL
to preclude the T from transferring the lease? (Especially incases that deal with restaurants)
-Look at the anti-discrimination statutes, and see if they mention anything about the right to transfer based off of race? [good idea, although as I noted in class, Civil Rights Act of 1866 clearly covers this]
Facts
- Look at the lease
- Is there a provision in the lease that A cannot transfer the lease?
- If there is, does it restrict sub-lease,  assigning, or both (If only one, check if A might transfer the lease by virtue of the other).
-Talk to L  [as noted above, problematic to try to get this info from LL]
- Facts say that menu is similar to F's menu which is Irish and American  food, why is L assuming  that
C is a Chinese  restaurant?  Is it just because of K's appearance?
- Look at K's menu and see if it is at all Chinese.
- Is there already a Chinese  restaurant  in the mall? Has a Chinese restaurant  been in the mall and failed  before? (Might explain why she did not want one in the mall)
- Why did she speak to K as if she couldn't  understand  English well? Is it because she really had a hard time understanding?
-What percentage of restaurant  owners  in the mall are Asian, or other races? (Could show discriminatory?)
-Talk to K

- Does she understand English well (Probably does because grew up in Iowa, but never know)
-Ask K how she felt about the meeting. Did she feel like L was being discriminatory?

- Can she fully pay rent? Move in right away? Talk to her to find out if there is any other reason for why L might not want K besides her appearance
-Talk to A

-Ask her to show you the lease. Has she ever had any conversation with L about what type of restaurants or people L did or didn't like (could show that L is denying the transfer just because of K's appearance)
- Does L predominantly rent to white owners?
- Can A assure L that K will pay her rent? (Funk found this to be reasonable) [good thought, although  if C's is a chain and F's isn't, A unlikely to want this]
Question I:   Student Answer  #2:  Like the first model, this answer hit almost all of the key topics on my  list.   This  student  earned  a grade of 18 for  work that I tit ought  was little stronger than  the first model on Part (c) and a little less strong on the other two Parts.
(a) Roof:  General?
-Ask Client:
-Is A planning on terminating lease/ or use other remedy if the roof isn't fixed?
-How long is she willing to wait for it to get fixed? [good idea]
-Look at lease itself:
-Who is responsible for fixing?
-Any specific "waivers"? If so, does the jurisdiction allow waivers of IWH?
Caselaw/Statutes
-Has court extended housing code (if there is one), IWH requirements, for commercial leases?
- What is included in IWH? In Housing Code? Does it include Roof?
-What are the notice requirements- in writing? must say the Specific harm?
-What remedies are available when something is broken/damaged: constructive eviction? Pay out of pocket for fixing and deduct from rent?
-Does jurisdiction allow Partial Constructive Eviction? What are the requirements?
-Timing?- how soon do they need to stop using the area?
-What constitutes as "not using the area"- everything? "Substantial non-use?" (ie would leaving the cabinets in there be problem?)
-How have courts ruled in the past regarding commercial leases for leaks/ or for other structurally equivalent  problems? Did they require written notice from the T?
Notice:  -Ask Client & L:

-Does L know the patches didn't work?
-had L been in the office lately? Had she seen the leak after putting in the patches? Did she notice a change in flooding?
-Have any other lessees complained about leaking roof? (Could this be a bigger problem that L must be aware of because others are complaining?)
Nature of the Harm
-Ask Client:
-How bad was the leak? Did it ruin furniture? Did everything on the ground get destroyed?
-How would you rate the change between each storm?

-How has L handled the leaking roof?
-Ask Expert Plumber/ Roofer:  Where did the leak start from?
Necessary Use of the Office?
-How often did you use the office? Daily? Only as storage? (how quick does the fix need to be) (b) 1st Amendment Rights:
Caselaw
-Does the state follow JMB? Rights to free speech in a "mall"?  Has the court allowed restrictions? Minimum deposits for extra cleanup? Limit to parts of the mall? Only during certain hours?
-Does the court acknowledge that sometimes the right to exclude protestors is waived if they were allowed in the past? Or do past dealings not matter? [good idea]
Prior Dealings
- Ask mall managers/ mall owner/ employees:
-Has the mall ever had protestors in the past? If so, how did they react: did they allow the protestors?
-How did they handle them? Did they give them restrictions? Have they ever had to call the cops?
-Ask other L's where Your Ice Has Stores:
- Have these protestors been there as well? What was the outcome? How did the other L's handle the protestors?
-Was there a significant effect on income for the Your Ice or other retailers next door? [good idea] Nature of the Protestors   Ask Land  mall employees also mall-guests
-How many? Ask Protestors if they  expect more will join them if the ice cream store comes in

-How close are they getting to Fitzgerald's?   Are they harassing the customers?
-Has their presence had an actual effect on income for the stores already in existence? [good idea]
-Are the protestors using graphic materials? (very offensive if children in the area?)
-Where in the mall are they protesting? Are they getting high visibility? (very effective?)
-Are they near entrances? Are they blocking entrances?-- potential fire hazard? [good idea]
-Has L had to hire increased security/ clean-up crew clue to the protestors?
(c) Denying Consent
Jurisdiction/Common  Law
-Does this jurisdiction follow Funk? (Rejecting consent must be due to economic reasons, not due to personal taste?)  If so, does this jurisdiction extend this to commercial transactions? (Look at prior cases to see what was "Accepted as reasonable"- what was sufficient for economic basis versus what constituted as personal preference)
Land A's Lease;  What are the terms of the lease? Allowed to sublease/assign?  Does the K explicitly say L must consent before transfer?  Does the K include "waiver" of reasonablility? (is this even allowed in the jurisdiction)?
Discrimination
Ask A and K:  Did L ask where K was from during their conversation?
-Did K ask L to repeat herself several times; ask L to annunciate or clarify her sentences? Did K have hearing problems? (goes to why L may have been "talking as if K  didn't speak English")
-Did L know Curley's menu before talking to K (maybe there is another Curley's restaurant in the area that is Chinese food and she made the wrong assumption)
Ask A:
-Prior to meeting K in person, did L appear to be more willing to accept the sublease? (if so, and she changed her mind only after- may show her motives were personal taste)
-Has L explicitly said anything about K's appearance? Or made any racial jokes/statements against
Asian people? [good idea]
-Is there already a Chinese food restaurant in the mall (reason why L said didn't need Chinese Food) Was there a contract in mall already w/ chinese food place that said they wouldn't allow other chinese place to come in?
-Is there a significant asian presence in the mall visitors? w/ other tenants?
--Has L ever leased to an "Asian" before? Also ask prior managers/ tenants of mall the same question?
Nature of Curley's:
-Is Curleys a bar? Is Fitzgerald's a bar? (may not be the same nature- even if the same food)
-What "types of people" go to Curley's (bums? drunks?)
-Ask Employees@ other Curley Locations: [good ideas]
-Are there ever complaints about drunks at Curley's?
- Curley's reputation is in the neighborhood?
-is  it a "child friendly area?
-Is the food price between two restaurants significantly different?
-Has Curley's ever tried to lease from L but she denied them entrance? If so, ask K why
What are the stores next to Fitzgeralds?
-Are there any other restaurants in the mall that also serves the same food, but came in after Fitzgeralds  that might have asked L if they could sign a provision whereby no other "traditional comfort food" can come in?
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  This  answer  also earned  an 18,   The  student missed  a few more  key topics  than  tl1e other two models, but provided  the best factual detail in the class, especially on Parts (a)
& (b), and added some  nice general questions.
(a)
IWH/Lease
Check lease for terms on who is resp. to fix problems (especially if listed for exterior problems that some juris. require LL to fix). Check if lease has express language re: IWH
Check if juris. has an IWH that extends to commercial settings or if it only applies to residential leases (check cases and statutes). 
Does the IWH, if allowed in commercial settings, extend to non- dilapidated lease situations?
Who is the "staff" that the LL had fix the roof the first time that it leaked? Were they skilled laborers who work w/ roofs often, or was it her personal assistant who learned how using HGTV or YouTube? If it was a skilled laborer, was there a warranty that came w/ the first repair? [good idea but unlikely if employee of mall]
Where is the location of the restaurant? Is it in Arizona, where it rains infrequently, or is it in Florida where there are full seasons of wet weather?
How much water is coming through the roof? Is it a little trickle or a full waterfall every time that it rains?
Constructive Eviction
Does the juris. allow partial constructive eviction or must have A left the entire premises for the claim?
Does A have evidence that the space is actually uninhabitable?
How much "stuff”was in the office to begin with? Was it frequently used as an office or an extra storage room?

Was it an easy move to remove the stuff from the office or did movers need to be hired? [good idea]
Are the filing cabinets that remain in the office fixtures (attached or built-in), are they too heavy to move, and are they A's or the LL's? [good idea] Does A still use the file cabinets?
Is the office effectively sealed off, or is it still used even a little bit? (may impact the eviction claim)
Has the loss of the office impacted the business?
Remedies/Damages
Are there remedies provided in the applicable statutes/common law? If so, what is required for A to get the remedies? Is rend abatement allowed? Must the $ be paid into escrow? Can A w/hold rent and self-cure the problem? Does A know anyone who could help her fix the roof herself? Can A void the lease b/c of this in the juris? Does the jurs allow damages for loss of revenue, stress? [good ideas]
Does A have documentation for the damage? Pictures? Video? Witnesses? Estimates to repair the damage both to the structure and anything that was damaged/destroyed  inside the office (computers, electronics, etc.)? Has the damage impacted business at all?  [good ideas]
(b)  Is there common law or statutory language involving malls and protestors (like JMB).
What  is  the  nature  of  the  mall?  Is  it  small  and  private  (Bal  Harbour)  or  is  it  large  and  open

(Dadeland)? If it is small and private, can LL exclude protestors in this juris?
Is there other statutory language or cases regarding general protests, or a LL's unintended impact on a business that could provide secondary support for A's argument? [good idea]
Check for caselaw/statute that allows A to sue Your Ice. [good thought but very general]
What  other  types  of  businesses  does  the  LL  allow  in the  mall?  Are there  any other  "controversial" businesses? Did mall have stores like Nike that faced similar problems? If so, how were those situations handled?
How long have the protestors been on-site already? How long do these protests normally last?

Look to news reports for situations that are similar.
Is this type of protest an ongoing news story that will be in the press for some time, or is it a quick story that will likely go away w/in a few days? Ask local media if coverage will change?
Check and see if the group has a time-frame by asking the leader. Is there evidence (verbal statements to the public, written manifesto online) that the protestors will remain in place indefinitely?
What  type  of  protestors  are  they?  Like  PETA  where  violent  acts  are  used?  Peaceful  handing  out pamphlets? Just talking?
Are the protestors  impeding the flow of customers  in the mall? Are they outside of the restaurant a lot? Have the protestors entered A's restaurant? Are they peaceful if so?
Why does A think protestors will impact sales? Evidence b/c of sales losses already?

Does A have documentation  of the day-to-day activities? Photos, video, eyewitness accounts, diary of impact of the protestors?
What is A's ideal outcome?
What might A settle for (reduced rent, extra signage, increased security guards)? [good idea]
Has A tried to reach out to the protestors?   Might try to ask protestors  if they'll  protest away from restaurant.  [Again no harm in trying, but you probably won't succeed wlo leverage]
Might Your Ice already have a program in place to compensate business "neighbors" who have been inconvenienced/harmed  by its practices? [good idea]
How  long  is Your  Ice's  lease compared  to A's long-term  deal  (ask  LL/depose)? [This  is a really interesting Q although it primarily relates to whether AA  wants to leave the mall, which is outside the scope of the Q. However, it might be useful info to have in a negotiation  with LL.]
(c) Lease Assignment
Does the lease itself allow assignment? What are the requirements? Does the lease allow sub-letting? Does LL have to approve via lease language? Is there evidence re: LL's willingness to transfer at all? to a pre-cleared tenant? to anyone? [good idea]
Is there a statute or common law that guides assignment rights? Does it differ for long-term leases versus short-term? Residential v. Commercial?
Does the lease require a "reasonable reason" like in Funk? Check for a statute that further defines/common  law that clarifies "reasonableness"? Check for cases where the court has forced the LL to allow assignment.
Discrimination: Read the Civil Rights Act of 1866.   How has juris interpreted the act? Has the juris passed subsequent  legis that furthers the protections of the act?  Check for case law that defines "East Asian" as either a race or national origin?
Check w/ other stores in mall to see ifLL  has acted this way towards minorities/Asians before.

Does LL seem to have specific discriminatory tendencies? Check w/ friends and colleagues as well as current and previous tenants.
Is LL normally a funny talker? Is it normal to act like the other person doesn't understand English? Talk to K and gauge her sensitivity towards racism/discrimination? Is she inherently super-sensitive?
Does K speak w/ an accent of any kind? Is it an accent unusual around mall?  [good ideas]
Does LL have other reasons for refusing the assignment? Is K's history good? Credit-worthy? Check for criminal past. Check background. Check references. Check community reputation. [good ideas]
How similar is Cs?  What does "successful" mean? Does the fact that Cs is a chain impact its ability to pay rent even if this  location is unsuccessful?
GENERAL STRATEGY QUESTIONS
Is A the owner or manager of the restaurant? Does the buck stop w/ her re business decisions? Are there other parties at either end of the deals that may have the final say? [good ideas]
Does this mall use a standard form lease? Have there been cases that interpret the form lease? [good idea]
Are there  any other documents  that may be helpful that client would give copies to atty? Letters, notes, diaries, emails, etc. that may show ongoing struggle w/ decision, LL, protestors, or assignment?
What  is A's ideal outcome?  Are there other outcomes that may be acceptable?  Does A have the financial ability to take these claims all the way to/through trial?
�  As they say on TV, for erections lasting more than six hours, you should see a physician.


�  This point is central to the distinction between applying Shack in a short problem in Question II (where you would use the language of the case to structure your discussion) and investigating Shack-like issues in Question I, where you have no reason to believe that other states would pick up on phrases like “dominion over destiny.”





