HOUSING DISCRIMINATION EXAMS: 

COMMENTS & BEST STUDENT ANSWERS

QUESTION TYPE 1: OPINION/DISSENT

QUESTION 1A:  STUDENT ANSWER #1  (This is a solid B+ answer)
Opinion:  Neither one of Ernie’s plans violates the FHA  The purpose of the FHA is twofold:  prohibit discrimination and promote integration.  Both of Ernie’s plans -- (1) maintaining racial quotas as an effort to sustain integration and ward off segregation and all its evils and (2) affirmative marketing with race conscious efforts to promote integration to attract persons of particular race classification -- are within the spirit and scope of the FHA.

The Fed. Courts have ruled on both issues and have come out on opposite ends in spite of the similar nature of the conduct.  A literal approach to the language of the Act would prohibit both practices because they both involve race based decisions:  i.e., Ernie is trying to prevent “tipping.”  Tipping is a phenomena that happens when a neighborhood begins to have black residents over a certain number and the whites in the area leave and move to a predominantly white area.  Once this happens, the area becomes segregated and all the evils of a segregated community persist:  lack of services in garbage collection, school education, grocery stores, employment.  This begins a spiral effect and as money and services decrease so does the upkeep of the neighborhood.  Property levels drop, the areas quickly turns into a poverty stricken area riddled with unemployment, crime, single mother, and a basic moral breakdown.  Ernie’s quota system is on its face discriminating against Blacks and allowing them only a certain number of housing.  However, Ernie is a black man and presumably his intent is not one of racial animus.  His intent is to prevent the repercussions of segregation.  An integrated community will hopefully break the cycle of having blacks families live in a poverty stricken area in spite of their efforts, money, and desire to live a peaceful and prosperous community.  To prevent this affirmative approach is to deny a realistic opportunity at an integrated society which is sure not w/in Congress’s intent.  As Learned Hand once said “there is no surer way to misread a document than to read it literally.”

However, Starret City’s opinion raised a good point that affirmative steps should not be taken unless that particular area can show a history of injury and typically that’s a good rule to follow but in this instance it is sort of like saying, “Well even though intersections designed just like this one have major and deadly accidents, we won’t put in a traffic light until someone dies.”  The data shows this white flight will happen and should not be ignored--as, “well maybe it won’t happen here.”  The problem has to be dealt with and this seems to work as Starret City will show.  

Furthermore, the affirmative advertising is also a weapon to combat segregation, the effect of discrimination.  They are steps taken to promote integration and, yes, it is a race-based decision and on its literal face violates the FHA because pursuing one race over another is itself discrimination.  One race has advantage over another and its taking away the opportunity for the other race to pursue.  But, for the same stated reasons integration is the means by which to eradicate segregation and ultimately discrimination and this is best done by using quotas.  This court agrees that this remedy should have a time period of ending or at least analyzed to see if actual quotas a still necessary or has nature taken its course where people don’t consider race an issue where they live.

Moreover, the history of discrimination can be established with the government.  The government has a duty to eradicate segregation since it was a major contributor to it.  So, Ernie can establish that these procedures are “remedies” to past discrimination and trigger the government involvement by depicting their past.  For example, they are responsible for bureaucratizing “red lining” w/ HOLC and lending government money only to white middle class Americans and categorizing black neighborhoods as financial risks and not lending them money.  This gave private lending institutions the license to redline against black communities.  Furthermore, there are hard facts to show that the FHA and VA loans offered by the government in 40’s and 50’s caused the great flight to the suburbs by lending only to those buying fair house and not multi-family units, not lending to fix up houses, and lending to shaky areas which were located by map redlining black neighborhoods as shaky and this created the public housing that perpetuates the evils of segregation.  As a result, a realistic approach to address the problem is to allow these plans and w/o stated time and the government has an affirmative duty since their promotion of redlining, rest cov., and building the ghetto’s has cemented segregation.

Dissent:  The literal language of the Act prohibits discrimination of any sort.  Legal history supports the contention--strict adherence.  Housing is a desperate commodity for minorities and the quotas are a roadblock to them.  Data shows there’s a great demand for hosing.  Plus, the most important purpose of the Act is to prohibit discrimination of any kind and these plans are intentionally and contrived to consider the color of someone’s skin.  This is contrary to the act’s purpose and aggravates race tensions because it’s a consideration that frustrates the goal to live in a color-blind society.  The plan is overreaching and too broad.  They have no time limits and there is no evidence that Cinnamon Village is itself responsible for segregation.  These plans are licenses to hurt innocent people who have been victims of segregation and shortage of basic housing.  The need to allow adequate living arrangements is awesome and affirmative adv. to whites who don’t have a housing problem or history of it smacks of contravention to the Acts purpose.  Any form of discrimination based on race runs counter to the Act and should be prohibited.

QUESTION 1A:  STUDENT ANSWER #2   (This is also a solid B+ answer).
Opinion:  The opinion of the court of appeals is affirmed.  The letter of the FHA, §3604 makes it clear that any discrimination against any person in the sale or rental of a dwelling based upon considerations of race is prohibited.  (§3604(b)).  The imposition of rigid quotas in the case at bar clearly violates this congressional mandate.  Further, we find persuasive the discussion of quotas given in the 2nd Circuit’s Starret City decision.  As that court noted, the mandate of the FHA offers us two competing goals:  one favoring integration and one prohibiting all forms of racial discrimination.

Certainly integration is a laudable goal, and one countenanced by the FHA, and clearly some level of affirmative action is permitted when used to alleviate the evils of a segregated society, however, as we stated in Wygant, a race-conscious plan may not be “ageless  in [its] reach into the past, and timeless in its ability to affect the future.”  Such a policy must be temporary in nature with a clearly defined goal, i.e., termination point.  See e.g., Johnson v. Transportation Agency.

The policy at issue here satisfied none of these criteria.  It is seemingly infinite in duration, and petitioner has offered no explanation as to how these numbers were reached.  Petitioner may argue that the Starrett case is distinguishable in that there, minorities were restricted access to desired housing, unlike the present case where few minorities have attempted to access the opportunities he presents--certainly far fewer than the 35% he caps has black population at.  This argument, however fails to acknowledge that situation may, and hopefully will change at some point in the future, and his open-ended policy does not, at present, account for such a change.

The dissent argues that petitioners actions are supportive of the important goals of integration, however, their arguments fail to recognize our long-standing rules of statutory interpretation: where a statute is clear on its face we look no further.  This statute clearly outlaws discrimination on its face, and, thus petitioner’s policy cannot stand.  Further, the dissent’s arguments fail to take into account the clear and convincing analysis of social scientists such as Massey and Denton, who in their book American Apartheid, (pp. 226-227) argue that integration maintenance programs, which this closely resembles at present and will clearly become once it reaches its 20% floor, ultimately restricts black residential choice.  In this case, by keeping black tenants to a clearly minority of 35% maximum.

As M & D also explain, (p. 227) petitioners attempts at integration may be seemingly laudable at present, but they do nothing to alleviate the larger problems of segregation.  At best, they may permit a few, mainly middle-class blacks the benefit of suburban life (assuming they are able to qualify for a mortgage).  We do, therefore, affirm.

Dissent:  The majority is a bunch of bozos.  If they truly looked at the history of this body’s decisions, they would have read Trafficante and understood that these measures are meant to be read as broadly as possible.

Here, we have a city which is clearly hypersegregated, to use a term from the “social scientists” that the majority purport to follow.  99% of the suburb at issue is white.  As M & D also argue, the effects of segregation are severe, and all possible steps must be taken to alleviate its evils.  This is a step in the right direction, and one where the FHA’s goal of de-segregation should outweigh its goal of ending discrimination.

At the least, the majority should allow the maintenance of the 20% minimum, especially if they require a showing that the African-Americans offered these homes shall cut fully across the socio-economic spectrum.  The majority should take a page from the bold steps of the New Jersey Supreme Court in their famous Mt. Laurel line of cases.  If, as they purport to, the majority is seriously concerned with ending segregation on a larger level, then fashioning a desegregation remedy in any way possible, goad the legislature into action, as the Mt. Laurel courts did, and support this bold citizen in his attempt to end the self-supporting spiral of evil that is segregation, especially in situations as egregious as this.

If the majority truly believes that they are under a clear mandate to end all discrimination, we turn them again to M & D to realize that only through desegregation can the Races intermingle, learn from each other, and come to terms with the underlying issues which cause discrimination.  We would, therefore, remand for further hearings to determine whether petitioner’s plan would fall within the goals outlined above, and especially, whether he has made any type of delineation as to the socio-economic class of African-Americans to be admitted.

QUESTION 1B:  SAMPLE ONLY; NO MODELS
QUESTION 1C: COMMENTS 

The most common problem with the answers to this question was a failure to do what the question asked.  Unlike an issue-spotter, this question asked for answers to two purely legal questions.  I was looking for statutory and policy arguments for and against (1) extending the Ragin/Saunders line of cases regarding models to handicap and (2) using the ordinary-reader-of-a-protected-class standard.  A number of you discussed other legal issues such as standing, even though the instructions told you to focus on the two questions presented.  A number of you spent time arguing whether the ordinary reader standard was met, even though the trial court found as fact that an ordinary reader would not view the ad as discriminatory.  The two model answers did a nice job staying focused on the questions presented and mustering arguments for both sides on both  issues.  I think the first is a little better than the second.

QUESTION 1C:  STUDENT ANSWER #1 
Opinion:  Bialek Builders (BB) appeals from denial of its motion under Fed R.C.P. 12(b)(6) to dismiss complaint in the instant matter.  Plaintiff alleges that BB advertisement violated 3604(c) of the FHA by indicating a preference for people without mobility-related disabilities in their townhouse developments.  We affirm the court of appeals ruling that the selective use of human models without handicaps can violate 3604(c).  Further, we revise the court of appeals holding that the proper procedure for judging such claims should be the ordinary reader of the protected class and remand for further proceedings under our own “ordinary reader” std.  We state as follows:

I. Validity of the 3604 Claim:  The majority see absolutely no reason why 3604(c) should not be held to advertisers who fail to use models with handicaps regarding the sale or rental of housing.  We, as the 2nd cir did in Ragin, feel that the appropriate place to start is with the statutory language.  3604(c) states, specifically that it prohibits “making, printing or publishing... advertisement[s] that indicate any preference based on ‘handicap.’”  Presumably, Congress, by including handicap in this statutory section, meant it to apply to equally to all protected classes.  While we realize that we have not ever dealt with the question of models that may “indicate a preference”, we feel that the following analysis would apply to 

any of the protected classes, under the FHA.

Like the second circuit in Ragin, we feel that models are a very significant form of persuasion.  Proof is in the instant action.  Alexandra, our plaintiff, grew tired and frustrated enough of not seeing models with handicaps that she used her time and resources to bring the suit.  We believe this visceral reaction is somewhat dispositive of the power of such advertising.

It would be almost silly not to include models w/in the purview of 3604(c).  In this modern age, the more subtle the message, the more powerful.  We point for instance, to the Levi’s ads.  A man going through a car wash in his early model Gremlin has very little to do with blue jeans.  This ad, however, we are told, truly reaches the younger, hipper cooler generation.  Famous for subtlety are the Calvin Klein ads.  One is consumed after seeing a “CK-One” fragrance ad that one will be better off and much cooler if one buys that fragrance after seeing such an ad.  The bottom line is we identify with what we see.  In the instance case, failing to include handicapped models may show that the handicapped are not welcome there.

A second point in support of our posits is that if we do not hold that such models violate the act, we would be essentially taking the teeth out of the statutory provision.  What would then be violative of 3604(c)?  When would any builder advertise “no handicapped people wanted.”  Once again, we go back to our previous point – some of the most effective ads are those that are subtle.  The most famous ads are totally unrelated to the product being sold.  The Bialek ad campaign pictured people doing very active things – walking down staircases, sports activities.  If they truly wanted to accent the fact that people could do all of these activities or architectural points, they could have stated clearly “Jogging Trails” or “vaulting staircase.”  In a memorandum dated January 5, 1995 from FHEO, these types of statements were mentioned as not violative of the act.  What was listed as violative was the statement “no wheelchairs.”  We feel that we need to reach a happy medium – and feel that allowing a cause of action under 3604(c) for failing to use models who have disabilities is a way to reach that happy medium.

Further support for our position is that we do not feel that if we don not allow member of the protected classes under the FHA, like the handicapped, to bring a cause of action under 3604(c) we will be sending a rather dangerous message to those builders who purposely want to discriminate.  “You can use images, no matter how subtle or obvious, in the form of models, to get your discriminatory message across.”  People would argue, as the dissent does, that we are talk about failure to include an image – not putting a specific image in to convey a message of discrimination.  We find that argument unpersuasive.  “Including” or “failing to include” must be reviewed as the same or, once again, 3604(c) becomes meaningless.

Finally, we need to re-emphasize the fact that saying that 3604(c) does not apply w/ equal force to the handicapped as it does with race, we are severely undercutting the power of the FHA with respect to the handicapped.  As with race, Congress has attempted to put the handicapped on equal par with the able bodied people of our society.  The ADA is only one piece of Congress’ approach to fulfill the need of the handicapped in our society.  The FHA provisions must be given teeth or we risk render them ineffective.  Holding that 3604(c) could never be violated for failing to include models who appear to have disabilities would send a message that builders are allowed to send a message that the handicapped are unwelcome.  This would seem rather strange given the fact that our government forces these same builders to expend time, money and other resources, to bring their building in compliance with the access provisions of the FHAA.  We do not know whether the Bialek development is in compliance. with the access provisions, nor do we need to know.  We do believe that to hold that ads not showing people of handicapped status not at least possibly violative of 3604(c) would be completely inconsistent with having such an advertising provision in the FHA in the first place.

II.
The Ordinary Reader Std.:  We don’t, however, see how one could apply an “ordinary reader” of the protected class standard” to determine what is violative of the act.  The ordinary reader should be neither the most suspicious nor the most insensitive of our citizenry.  Ragin.  While we acknowledge the ambiguity of the second circuit’s language, we believe that there is no way we could see the member of protected class as not being somewhat over sensitized to a lack of images of themselves.  We do not mean to imply that the ordinary reader of a protected class would be more paranoid about a lack of images of themselves, we just believe that the words “ordinary reader” and “protected class” are slightly oxymoronic when being read in conjunction with each other.  What is ordinary about a member of a protected class?  We, over the many year of our jurisprudence have been loathe to extend protected status to whole sections of our society.  Part of our resistance is due to the fact that the protected status does connote something very special and – dare we say– something “extraordinary” about these groups in our society.  To then apply an ordinary reader standard based on this protected status totally deletes the “ordinary nature” of the analysis.

We feel that the people of the protected classes are trained to look for possible abuses because it is important to their very survival.  We do not, however, wish to run the risk that these well-trained eyes would end up being the determining factor in the rest of our society.  We also feel that saying the “ordinary reader” would not be able to pick up the message if they are not a member of the protected class somewhat hard to believe.  While we acknowledge that exposure to difference is what people learn fro, we feel that the fact that all kinds of ads reach different people for very different reasons proves that people who are not members of the protected class are able to judge.  Our fear is that people of the protected class are possibly too sensitive to be impartial.  We feel that there is slightly a risk of the fact that advertising would be hauled into court every time someone was offended.  Whereas, an ordinary reader, who is not a member of the protected class, may be more inclined to listen to all of the facts in the case before them.

In the instant litigation, we are concerned that the ordinary reader of a protected class would identify too much w/ Alexandra’s annoyance over the lack of images.  The ads appeared daily for a period of several weeks in two different newspapers.  Is the enough to offend the ordinary reader or just the ordinary reader of the protected class.?  We feel that a properly instructed jury about  just the “ordinary reader” could be just as likely to find a violation as an ordinary reader of the protected class.  We do not, however, feel the ordinary reader of the protected class would not find a violation.  This training to images and subtle messages is integral to their skills of survival and we find the skill appropriate in a non-judicial standard context.  However, when we apply these skills to the present type of circumstance, we feel the scales of “reasonable” gets tipped render the analysis somewhat ineffective.

We feel it would be much more effective to apply a plain old “ordinary reader” standard in conjunction with an appropriate analysis of the surrounding circumstances to be more effective than just looking at the ordinary reader of a protected class

Dissent:  We find the majority’s opinion somewhat unworkable.  How can we engage in an analysis of what the builder did not include in an ad as dispositive?  Further, we do not believe we have the same issues with the handicapped as with race.  The purpose of the FHA is twofold:  (1) prohibit discrimination (2) promote integration:  While we feel that this purpose applies with equal force to all of the classes protected, we do not feel the power of lack of racial images is the same as a lack of handicapped models.  

Although we may agree with the majority that advertise a powerful ad sometimes subtle tool, we do not believe that the lack of handicapped models indicates a preference.  We just believe that they were just not included in the ads.  To engage in an analysis of why some images are included in ads while some are not would be very difficult, if not impossible for a court.  There are a myriad of reasons of why a handicapped person would be included in an ad that do not indicate a preference.  They could be as innocent as not finding the appropriate handicapped model or as sinister as that the townhouses are not in compliance with the access provisions of the FHAA.  Does this mean they are indicating a preference?”  No, it means what was just said.  The violation should not be based on failing to include an image of a handicapped person.  The violation should only be found if appropriate analysis of all of the attendant circumstances clearly show intent to discriminate on the basis of handicapped status.  This is the only workable way to read 3604 (c).  The violation should only be found after a long history of not including these images plus the fact of any evidence that the advertiser purposely decided not to include such images.  We would look at the minutes of meetings that discuss the ad campaign as well as the proofs.  We would not find a violation instantly for failing to include models.  We would also look at the text of the ad for discriminatory intent.  While one photograph may be worth a thousand words, it is not worth thousands of dollars in lawyer’s costs.

2d Dissent:  Ordinary Reader:  If we are to apply an ordinary reader std. at all, it must be from the view of the protected class.  Most people look for images of themselves when buying products.  Advertiser target groups and markets to them.  In the instant case, Alexandra was looking for a townhouse that fits her needs.  None of the ads suggested that the Bialek’s townhouse would.  The “ordinary reader” can’t tell what a protected class’s needs are.  Only the protected classes can.  The majority’s opinion is somewhat laced with prejudice.  It not so subtly suggest that members of a protected class are too hyper-sensitive to judge which ads are innocuous and which ads have discriminatory purpose.  No ad is innocuous.  All advertisements are geared toward a certain group of people.  When ad companies look to see if their campaign are working they look at the response of the group they are targeting, not another group.  If we do not use the protected class in cases such as the one before us, we will never know whether such ads are discriminatory.  We can only learn how powerful these images are through the eyes of people they may most affect.  Not using these analysis would really render 3604(c) “toothless.”

QUESTION 1C:  STUDENT ANSWER #2 
Majority:  The purpose of the FHA is to reduce segregation and promote integration in housing throughout the USA.  3604(c) in its literal working prevents advertisements that “indicates any preference, limitation or discrimination bend on race [or] handicap” with regard to the sole or rental of housing.  We hold that an advertiser can violate the FHA if he or she fails to include models who appear to have disabilities without a valid reason.  In other words, once an individual states a valid claim of discrimination based on his or her handicap status, the burden shifts to the advertiser to show a highly significant business purpose as to why handicap models were not used.  The larger the resources of the advertiser, the more difficult this burden should be.  In the case before us, Bialek Builders (BB) presumably a rich company (b/c owners of 2 large developments) ran ads in 2 newspapers for 2 weeks. 

The dissent will point to the record to note that BB had no intentions of discriminating against any of the protected classes under the FHA as is evident by the fact that the ads featured models of all ages and races.   Nevertheless as Ragin makes perfectly clear, “intent does not matter, the touchstone is the message.”   The “indicate a preference” language from the statute means that if an ad featured many people of different colors it would not indicate a preference; if only whites were featured then the ads naturally indicate a preference for whites over people of color.  Why should people of disabled status not be given the same protection as people of color?  This court holds that a newspaper ad stating “white home” (Hunter) is akin to a series of ads with only able-bodied people which conveys the message “able-bodied people only”

Advertisers target their audience.  The best way to convey the message is often by using spokespeople and/or models that request the type of people you wish to sell your product to.  Supermodels do ads for makeup, not drills.  In  a series of ads in major newspapers by a company that has sufficient resources (presumably), it is blatantly improper to not include at least one model who displays a physical disability.  If the advertiser looks resources or makes a one-time ad, he or she should not be held to that high a standard.  The trier of fact should be left to make the determination.

The next issue is whether the appropriate standard for evaluating claims under 3604(c) are the perceptions of the ordinary reader of the protected class in question.  The cases their for have failed to give a clear answer to this complicated issue (Hunter, Ragin).  This court holds that the appropriate standard is that of an ordinary reader of the protected classes in the FHA.  In other words would a reader who is aware of the fact that minorities, those with different family statuses, sexes and physical ability, should not be given the message from the ad “you are not welcome here.”  The court does not want to force every ad to contain every single type of person.  To the contrary, where appropriate under the first part of our decision, the advertisement should convey the message “All welcome here” to rent or buy.

We are cautious of allowing an ordinary reader of the protected class standard because of the risk that certain people may be overly  sensitive.  For instance, an individual who wears a turban should not have a claim against an advertiser simply because there are no people with turbans pictured - however, if it is shown that no minorities appear in the ads, this individual should be allowed to state a claim under 3604(c).

The dissent will point to the fact that ordinary reader in the surrounding areas were not accustomed to seeing pictures of handicap people in any form of advertising and that our decision blinks at reality.  Nevertheless, the Ragin court holds that over 20 years of ads featuring virtually no blacks in the New York Times violated the FHA yet it took 20 years to bring suit.  Just because people are not aware and are used to discrimination does not mean that it should be allowed to continue.  The whole purpose of the FHA is to remedy discrimination that was acceptable for a very long time. Whether blatant or subtle, we refuse to allow an advertiser to say “you are not welcomed here” because you are handicapped or black or anything else.

Dissent:  The majority’s holding today does nothing more than open the floodgates for needless litigation.  BB displayed no racial animus or any animus to any other protected group through its ads.  The intent of the advertiser should matter in all non-racial matters.  Race is a special category because the Civil Rights Act was concerned primarily with eliminating the vestiges of slavery in our country.  As the majority notes, we can’t force advertisers to picture every type of person in the ads, this would be an undue burden.  We do not know if the ad was the same picture not featuring any people with visible disabilities.  Hunter and Ragin should be limited to their facts because both dealt with color/race.  Any reasonable/ordinary reader in contemporary society should find a problem with an featuring many people, but none or very few of color.  Handicap is simply not the same as race.  The ordinary readers of their community and most likely in the vast majority of communities in America would not be aware of any message that handicap people are not welcomed in BB’s townhouse community.

The Hunter ordinary reader standard is appropriate in that it avoids the problem of overly sensitive people who look to ads to make sure they are separated.  If we allow Alexandra to state a claim, where will it end.  She didn’t even contact BB about purchasing a home and whether there were any other handicap people living there.  She appears to be a bitter woman who wants to pick a fight with anyone that she perceives to violate her rights under the FHA.  The court should not do what is popular at the given moment, the court should instead do what is right.  The ads were distributed in the local newspapers and the local ordinary readers found no problem.  Just because they were not accustomed to seeing handicapped models should not mean that BB should be the scapegoat.  The FHA is concerned with ending discrimination and promoting integration, not punishing homeowners/developers who do not please every single person but clearly operate within the spirit of the FHA.

Question IE:  Comments

This question was designed to allow you to discuss how the FHA should deal with “benign” discrimination.  Because the Supreme Court has never dealt with the issue, you were free to accept or reject the analysis of Starrett City, South Suburban, Raso, etc.  As the lower court holdings suggested, you could have argued either that there was no discrimination within the meaning of the statute or that the court should create a judicial exception.  Both the model answers came up with a number of good arguments on both sides of this issue.  

Question IE:  Student Answer #1

Opinion:  Foster, J.:  The court today is presented with a case of first impression.  We are asked to decide whether our antidiscrim. law and specifically §3604 (a) of the FHA covers national origin caps on these living in a particular building.  We hold that it does and reverse the opinion of the Court of Appeals.

In interpreting the statute, we first look to other cases of this court interpreting the provisions.  Because there is a dearth of cases of this court on this subject, we turn to the plain language of the statute.  §3604 (a) expressly disallows a refusal to rent to a prospective tenant “based on” national origin.  While it is true that this case typifies an example of someone who would have been granted a tenancy but for her National Origin (NO), our inquiry is not ended there.

The dissent and WW argue w/ the Ct. of Appeals that WW’s policy does not take specific account of one’s NO, but rather is “color-blind” so to speak and merely seeks diversity by capping each group in the abstract.  No single group is denied access, in fact all are granted access, especially if they are alone in their NO.  Yet this argument fails to take account of the reality that if the demand for housing is grossly disproportionate among different NO’s the effect of the noble idea of the policy will be to deny this housing.

The Court of Appeals next argues that because this type of discrim. was not w/in the purview of Congress when it passed the FHA, it should create an “implied exception.”  Neither the logic nor law support this creativity however.  First, as the Ct. of App. notes, the FHA was passed in 1968 during a period of the heightened awareness of social ills in Congress, and specifically in response to hypersegregration.  See Am. Apartheid.  While it is true that the dual goals of the FHA sought to both prevent discrim. and promote integration, the context as well as its legisl. history clearly shows that this integration (WW’s policy) was not anticipated by Congress.  WW’s policy does aim for integration, but it is integration of univ. dorms, not society at large.  This is a special case, but to answer this challenge by creating an exception to the FHA fundamentally misunderstands the purpose of anti-discrimination law.

An exception to the FHA creates a new “right” or protection or in the words of Justice Scalia, makes that situation “special.”  See Evans Dissent.  But anti-discrimination law is diluted and made vulnerable to attack by those who support Scalia’s position when it is extended arbitrarily and w/o warrant. [MF: This is a really clever argument].

FHA protects NO, but not of foreign university students (FS).  Legislative history will show that NO was included as a stop gap to fill in ambiguities of “race”  The reason that the FHA protects racial minorities, NO status etc. is not because it is inherently evil to consider those factors. Rather, these anti-discrim. Laws are a direct response to the values that society has injected into those characteristics, prohibiting those groups from full participation in politics/social/economic life. Without that societal assignment of value, or the inherent disempowerment that comes with it see John Hart Ely, Democracy & Distrust, anti-discrim. law becomes superfluous.  Anti-discrim. law is an acknowledgment by the powerful that they must assist the powerless in speaking up for full participation an against discrim.  If the subject group is not the object of this disempowerment, then there is no need to protect them.  While it is true that WW’s policy was a reaction to the neglect of her university for this population, this Court does not believe that a sufficient frequency of discrim. against FS or stigma attached to FS or powerlessness of FS exist to justify creating a broad-based and far reaching exception to the FHA.  Our duty to Congress’s protection of other protected classes requires as much. [MF: Clever turning usual left argument on its head].

Given that no exception of the FHA will be created based on NO for FS, we must evaluate WW’s policy on its own terms, under the FHA.  Because no NO test exists for integration maintenance policies, we will borrow from employment law, as the 2d Cir. did in Starrett City.  Under that methodology WW’s policy fails to withstand scrutiny.  

First, it is not limited in time, it can reach over into the future.  Second, it has no clearly defined goal as an endpoint.  Third, while it is in response to university neglect, it is not the kind of broad societal discrim. that underpinned the policy of race quotas in employment law.  [MF: note that trst actually requires specific, not general, history of discrim.]  Lastly, this policy seeks inclusion but could, in effect discrim. against those on the basis of NO, as the case before us illustrates.  The decision of the Court of Ap. is REVERSED.

Dissent: Newman, J.:  I would follow the reasoning of the Court of Appeals in this case.  WW’s policy furthers the implicit goals of the FHA by fostering a multi-NO community.  In my opinion, all protected classes of the FHA should be treated equally; there is nothing in the language or legislative history that suggests otherwise.  The majority suggests that we differentiate between some kinds of “integration” (i.e. societal, race) and others (univ. & NO).  But this is not our mandate.  The province of the legislature is to make those sorts of purpose distinctions.  [MF: Again, clever taking a typically right wing argument and using it for left.].

This policy seeks only to include - it does not explicitly discrim. against any particular NO group, and the only reason that we have this challenge is because of the very small size of the resource made necessary limiting each group to promote full integration across a very diverse range of people.  I cannot think of anything more in line with purpose of the FHA, as illustrated in my dissent back when I was on the 2d Cir. in Starrett City.  Reject use of S. City test as unfair, contextless borrowing from Employment Law.

Question IE:  Student Answer #2

Opinion: In this case, which presents an interesting spin on a line of decisions concerning “integration maintenance,” we affirm the court of appeals and held that Wendy W (W) did not violate §3604(c) of the FHA. 

To begin, we freely concede that, under a strict reading of §3604(c), W might indeed be found liable for discriminating on the basis of nation origin.  Surely, Mary Khan (M) would have been eligible to live in WISH, but for her national origin.  Nevertheless, we feel it necessary to look beyond such a myopic view of the FHA & proceed to evaluate W’s actions in light of the policies underlying the situation.  Though the dissent excoriates for this “activist” interpretation, it seems clear to us that we judges bear more of a responsibility than simply reading the English language.  (See comments of J. Miller in Contemp. Speluncean Explorers).

Looking to the purpose of the FHA, we thus adopt the explanation asserted by the 2d Circuit in Starrett City; in that case we are told that the dual purposes of the FHA are to (1) stamp out discrimination in the provision of housing and (2) promote integration.  Starrett City further tells us that in cases where both of theses purposes are implicated, the anti-discrimination purpose will prevail over the integration purpose.  While we do not decide the propriety of that analysis as it seems beyond the scope of the case now before us, we note here that this case does not involve any kind of discrimination targeted by the FHA.

As we see from the thorough study conducted by Massey & Denton, the FHA was enacted at the time of great social strife in the United States.  African-Americans, forced by historical practices of redlining and governmental discrimination to live primarily in inner cities, simply did not have the same housing resources that were made available to white Americans.  The FHA was passed w/ the idea that providing legal remedies for discrimination against African Americans and help to eliminate the undercurrent of prejudices & stereotypes that resulted in discrim. housing decisions.

Against this backdrop, the “discriminating” (as the dissent would call it) that we see here is hardly of the same character.  W’s WISH housing is open to people of all national origins: She welcomes everybody.  This is in stark contrast to the blanket discrimination suffered by African Americans prior to FHA (& continuing today). The mere fact that W places a numerical limit on how many students of a certain national origin may live in WISH is irrelevant.  The more important point remains that W is willing to accept anyone, so long as they meet qualifications - and qualifications, we might add that are indeed reasonable, given the purpose of WISH.

Even if we were to find that the caps of 3 persons per country did constitute “discrimination” as targeted by the statute, we think it justifiable to treat the kind of discriminating presented here differently than we might treat discrim. based solely on race.  As support for this thinking, we draw on the insightful commentary presented by the dissenting Justice in Swanner, as well as on our own opinion in the case of Bob Jones (protections against race discrim. trump free exercise).  Although the analysis in these two instances involved different classifications, we think the principle remains the same.  In short, a court may take into consideration the policy-motivations behind the protections provided for each group/right.

Here, we have an American student who is complaining that she was denied housing because she is American.  To hold that the “anti-discrimination” provisions of the FHA disallow such a housing decision would stretch the statue to unreasonable proportions.  American citizens here hardly suffered the discriminatory history in housing that have other nationalities.  To be sure, our decision here is not based solely on the fact that this was an American citizen. We recognize that a Mexican or German student might very well be in the same position as M; Similarly we note that in future years, students of other nationalities might be harmed (we further recognize that these students might in fact be from an African country - which might implicate the anti-race motivations of the statute).  

Nevertheless, we think it important that the groups affected here, and to be affected in the future are international students; we take judicial notice of the fact that our American universities have a long tradition of welcoming students from other countries.  A walk through the campus of any major university will convince even the greater doubters that foreign students are not subjected to discrimination.  [MF: I’m not sure I buy this factual assumption]. It seems clear here that the kind of classifications involved here do not implicate the FHA’s anti-discriminatory provisions.

While the anti-discrim. purpose of the FHA is not implicated, an essential component of our analysis is that the FHA’s goal of promoting integration is indeed brought into play here.  In addition to targeting race discrimination, the FHA seeks to promote communities where people of different backgrounds can live together in harmony, we laud W’s goal here of providing a community where young people from throughout the world can come together to learn about different cultures.  Essential to the community is the maintenance of a balanced population.  We reject the suggestion that the FHA could be used to upset this careful balance.

We also note that W’s idea in assembling WISH was an innovotive response to a problem that she saw in the lack of services provided to international students.  We think it important to not use Congress’s legislation to stunt this kind of creative thought.  Finally, we reject the dissent’s contention that the Title VII test used in Starret city’s opinion to weigh an integration program and an anti-discrim. goal reduces the force of our opinion.  We question the applicability of those tests given that, in any situation, they can be used to find an integration maintenance program as a violation of the Act.  We save more detailed consideration of this pont for another day.

Dissent:  I vigorously dissent from the majority’s poorly reasoned opinion which bears nothing but turn our FHA jurisprudence into terminal silliness.

The majority justifies its freewheeling look at the purpose of the FHA by citing to an academic commentary about the various methods of statutory interpretation.  We on this court have long rejected such an approach to statutory interpretation.  We look, instead to the plain language of the statute before us.  W/o question, the FHA prohibits discrimination on the basis of national origin.  As the majority concedes, the decisions here is based on nothing more than M’s national origin.  If she were not an American, she would be entitled to live in WISH.  Normally, I would not need to go any further, but I must respond to some of the majority’s other points.

First, the contention that national origin should be treated differently than race (based on, of all sources, an Alaska Supreme Court dissent), is completely illegal.  The statute does not specify that we should treat cases as such; without congressional direction to the contrary we are to give each protected class the same judicial treatment.

Even assuming that we could and should treat classes differently, I sincerely doubt that national origin should be on the lower tier.  As a matter of intuition, it seems to me that in many cases national origin is equivalent to race.  In future cases, given the majority’s reasoning here, national origin may very well be used as a proxy for race.  (i.e. “I’m not discriminating against her b/c she’s black, but b/c she’s Canadian.”) [MF: This is a clever point.]

Second, I reject the majority’s contention that the purpose of the FHA was to promote the kind of “integration” we see here.  In short, the type of integration to be promoted is the kind that alleviates the hypersegregration as explained by Massey and Denton - specifically the FHA seeks to encourage living arrangements where blacks and whites live in close spatial proximity to one another.  Placing a bunch of college/grad. students into a building where they can learn about each others’ cultures (while an admirable goal) does nothing for this purpose.

Finally, even if the majority were to consider this an “integration” purpose, it would clearly fail the Starrett City test - using Title VII affirmative action standards - there is not time limit (how long will the program go), no defined goal besides promoting intercultural exchange irrelevant to integration), no specific history of discrimination (here, I agree with the majority that international students haven’t been historically mistreated) and the program may potentially harm minorities (i.e., what happens when more than 3 racial minorities apply to live here).

Though these tests are not dispositive to my conclusion (as said above, I think there’s no integration purpose here), it is important to note in conclusion that those title VII tests are the best test we have.  The majority’s dismissal of the tests given their one sidedness does not convince me - as they haven’t come up w/anything better.  Title VII is the only other context dealing with “benign” discrimination; the tests aptly fit the situation here.

Question IF:  Sample Only; No Models

Question IG: Comments: On average, your responses to Question I were better than usual.  Many of you kept your focus on the relevant issue, which was whether the Supreme Court should adopt the Williams rule.  Staying within the scope of the question, you could have had the side affirming take any of three positions:

· No disparate impact cause of action at all

· No disparate impact cause of action re private defendants

· Disparate impact cause of action limited by the Williams rule.  

You then needed to provide arguments pro and con for whichever of these positions you chose to adopt.  Stronger answers gave more detailed explanations to support their positions and, while arguing one side, took seriously the arguments of the other side.  Both model answers do a good job raising relevant arguments and are nicely focused on the Williams rule.  Common problems included:

1) Applying Disparate Impact Tests:  Many of you spent the bulk of your answer applying one or more of the impact tests and arguing over whether they were met.  Nothing in the question called for you to independently apply disparate impact tests to the facts.  You should assume the plaintiff meets the relevant tests because the issue you were asked to decide only matters in a case that the plaintiff would otherwise win. 

Moreover, the question is designed to be a relatively easy private impact case.  The disproportionate effects are quite strong.  The facts show that the LOF is not necessary to run an upscale apartment building.  The defendant offers no reason to support his policy but the desire to make more money.  Those of you who argued extensively that the tests were not met generally demonstrated at length that you don’t understand the relevant law and/or that you didn’t read the problem carefully.

2) Arguing with or making up the facts:  One of the most important skills involved in answering law school exam questions is working with the facts you are given.  Here, many of you did not like the facts and either argued with them or made up some of your own.  I reduced your score by healthy amounts if you based a large part of your argument on attacking or replacing my facts.

On the government side, for example, some of you argued that African-American households and families with children would be completely excluded from the building.  However, the statistics show that about 40% of each group had enough savings to get into the building if they so chose.  Similarly, some of you suggested that the LOF would make it difficult for some families to obtain housing.  However, since every household in the pool has an annual income of at least $75,000, they are unlikely to find themselves on the streets.

On the defendant’s side, several of you argued that Galt must be using the money from LOF to provide special amenities to his upscale clientele.  This is possible under the fact pattern, but it seems unlikely that, if this were true, Galt would have failed to raise it as part of a business necessity defense.  More importantly, you cannot assert as fact anything about his use of the money.  As far as you know, he is squandering the money on wine, lovers, and song.  What you can argue is that he could be spending the money on amenities and he shouldn’t have to justify his use of the money under a business necessity test if he chooses to do so.

Many of you spent a healthy chunk of your answer addressing the statistics.  As I indicated on several occasions, I do not design questions that force you to assess statistics because many of you are not trained to do so.  Here, to answer the question, you needed simply to accept the district court’s findings that the studied was well-designed and unrebutted and therefore that HUD made a sufficient showing of disproportionate effects.  Unfortunately, many of you who attacked the statistics simply demonstrated that either you hadn’t read carefully or you didn’t understand the statistics very well.  If you have specific questions about the statistics, I’ll be happy to review them with you.  However, you should recognize that this study, if it were real, would provide unusually good evidence of disparate impact.

3) Misuse/misunderstanding of intent:  The plaintiff in a disparate impact case need not provide any evidence of bad intent to prevail.  Even Arlington Heights II and Huntington, which say that evidence of intent can be relevant, make clear that it is not a required element of the claim.  Many of you argued that HUD should not prevail because there was no evidence of intent.  That argument is inconsistent with the existence of a disparate impact cause of action.  Thus, to make the argument relevant, you needed to clearly indicate that you wanted to do away with disparate impact.  If your argument suggested that you were unclear on this point, you lost credit.

The trial court made no finding of fact about whether Galt intentionally designed the policy to exclude African-Americans or families with children and you have no strong evidence of his state of mind.  Some of you treated the lack of evidence as proof that he had no bad intent.  It isn’t.  More importantly, you should have recognized the argument that even if Galt is as innocent as a proverbial lamb, other people aware of a decision in his favor might deliberately adopt the LOF to achieve its discriminatory effects.  

Other students argued that “there was no reason” for Galt to adopt the LOF except to discriminate.  I beg to differ.  Money is a huge motivator and there’s a lot of money at stake here.  If you assume that each apartment gets new residents every five years on average (which strikes me as a very conservative estimate), Galt will collect about 30 LOF’s a year, which is a cool $150,000 before taxes.  

In addition to the logical flaws in the “no reason” argument, it really is inconsistent with the premise of the question.  If you can prove intent, Galt will lose and the Williams defense is unnecessary.  To really discuss the pros and cons of Williams, you have to assume that, at least in some cases, a landlord would adopt the challenged policy without any intent to discriminate. 

4) Plain Meaning Arguments:  Plain Meaning is difficult to discern on the Williams question.  If you are arguing against any use of disparate impact, you could say that the use of the word “discriminate” in §3604 should follow the common understanding of that word, which may include intent.  However, many courts have interpreted this language in both the FHA and Title VII to include disparate impact claims.  

If you accept that “discriminate” includes impact as well as intent claims, then the plain language argument supports HUD, not the defendant.  The statute contains no explicit exception of the kind developed by the Fourth Circuit and, as you know, courts are reluctant to read unstated equitable exceptions into statutes when Congress already has enumerated several explicit exceptions and defenses.

5) Misunderstanding the role of the Supreme Court:  The Supreme Court gets to decide when the circuit courts are right and wrong.  Thus, you should not have treated Williams (or Betsey or Arlington Heights II) as binding precedent.  Moreover, ideally your opinions should have demonstrated an awareness that the Supreme Court’s decisions don’t merely resolve the cases before them but also establish rules for many similar future cases.  

6) Insufficient support for conclusions:  Finally, many of your answers, particularly on the side affirming, resorted to quick unsupported rhetorical moves.  One popular argument was to simply say “We are a capitalist society.”   Well, sort of.  As you should be aware from Contracts and Property (and life), many of our markets are highly regulated.  To take the most obvious example, zoning often prevents individual property owners from maximizing the return on their investment.  Moreover the FHA itself does not allow profit as a defense to an intentional discrimination claim (you can’t exclude children on the grounds that childless people will pay a large premium to live in child-free space). Thus, you always need to justify your reliance on capitalism by explaining why the values that support free markets (individual autonomy;  maximizing total wealth in society, etc.) outweigh the conflicting values (here, integration and inclusion of less privileged groups in a wider array of housing).

Question IG:  Student Answer #1: Majority:  Reverse – there should be cause of action where disparate impact (DI) results from having less money.  Having such cause of action disables LL’s from using money as a weapon/pretext for staving off unwanted tenants. An LL who is aware of city demographics can easily pinpoint who can/can’t afford certain financial obligations associated with renting and respond by putting financial requirements in place accordingly. On the other hand, dissent argues that the market will weed out LL’s who try that if other LL’s in the area don’t join. Few people (no matter how wealthy) will pay more money if comparable options exist so the market (supply/demand) will weed out the other. On the other hand, there might be potential T’s that are hip to LL’s plan to exclude people who have less money (and are likely African American or families with kids) and like the idea of all white, no kid apartments, so will pay the premium. By not having this cause of action, it’s possible to encourage such behavior on part of LL and T’s – therefore, exacerbate segregation, limit integration, and remove a lot of the bite of the FHA by essentially promoting this pretextual way of excluding protected classes. 

Along the same lines, the LL’s behavior is not in many cases enough to bring successful intent claim. So by having a DI claim for LOF type behavior, there is potential redress for those FHA protected classes affected by the program, which essentially bars them from housing options. On the other hand, dissent will argue class not a protected class and it’s an attenuated road between class and FHA protected characteristic: it’s not always the case that less money is associated with African Americans or family status, so the LOF shouldn’t be a violation. The stats might differ from city to city and we would only confuse people and open the possibility of lots of baseless claims by allowing this cause of action. But the whole point of DI is to detect impact of neutral policy. If you read American Apartheid, the link between class and race is tightening and segregation only serves to exacerbate the economic disenfranchisement of African Americans and perpetuates the segregated housing phenomenon. So the cause of action will help limit the effect that class has on segregated housing (making housing more expensive, excludes AA’s and other protected groups).

If we don’t reverse Court of Appeals decision, we create scenario where historically disfavored groups like AA’s are again precluded from housing options. Here LOF highlights the link between class status and protected characteristics. The impact on families with children has in recent years become problematic – which is why Congress added it to FHA in 1988 amendment. While the dissent keeps harping on the need to stick to text of the FHA, and says, since it says nothing about impact claims, we should affirm the lower courts reliance on Williams. However we see need to graft this DI claim to the FHA. The whole point of the judiciary is to spot areas where Congress would not have intended a particular result and interpret the statute in furtherance of the statutory purpose. The stats in this case are alarming (58% AA, 64% families with kids). Since R is a major U.S. city, it’s likely the same impact in other cities around the country, so our decision today aggregated to affect the whole country may have significant impact of furthering integration objectives of FHA as well as limiting segregation (other purpose of the statute). 

Dissent also notes that it’s one LL so what’s the big deal? I urge dissent to refer to prior arguments – noting the aggregate effect of allowing lots of single building owners implement LOF’s could be significant. While no one has joined Galt yet. If we were to uphold the lower court, it might send a message that G’s behavior is okay and then they’d join in and then the ripple effect of one building with LOF to many buildings with LOF would arise.

Dissent:  We get the link between money and family status/AA’s is strong and that if you raise the prices on an apartment, then some people may not get to live in a particular place. But this cause of action infringes on individual’s right to maximize profits in a business venture, which as far as we can tell, is not a violation of the FHA given a fair reading of the text. 

We’d like to point out that just because one LL does LOF type policy, not everyone will join in. Further, LL’s who do that LOF type stuff will get weeded out of market if the market won’t bear it. If the market does bear it, than why should the court stand in the way? Court should stay out of the way of market mechanism because if people are willing to pay LOF that means they can afford it, if they can’t then there will be other housing options available to those that can’t afford. 

Majority says this phenomenon will exacerbate segregation. But we think that just because you can’t afford to live in a luxury high rise, then it doesn’t mean you get to file a lawsuit. Should protected class members be able to file suit because they can’t afford to buy a Mercedes and they have to drive a Honda or Ford? That wouldn’t be Congress’ intent. (Upscale apartment not meant to be available to everyone). Sure housing is more of a necessity than a luxury car, so how about another analogy to point out logically, extreme and absurdity of majority. If a high rise was built with glass-walled units, it’s likely that very few families with kids would rent there; Glass walls not child proof from over active toddlers throwing toys around. (Allowing financially based cause of action opens up door to this type of action because now the attenuated characteristics of each protected group favored). Would those people be able to sue based on some family status claim? 

This brings me to second reason. Allowing this claim discourages investments in real estate because business people can’t make business decisions regarding housing without the fear of being sued. This cause of action is infringement on ability of entrepreneur to operate freely in a market economy, charge what he wants to, and suffer the risk the market pricing him out. Dare I say, it’s un-American. Furthermore, upscale building owners should be allowed to maintain a level of financial security in the short run by charging LOF”s. Just because the LOF isn’t needed to keep the building running doesn’t mean owner should be precluded from providing insurance policy of sorts on his investment. It is not totally unreasonable to want to secure the investment in that way. 

While majority thinks that without cause of action the FHA will lose steam, we think the market will take care of the disparity between central policies – such that if the LOF building isn’t priced out then it will attract willing and able T’s and that will leave more housing options that don’t charge LOF to those that can’t afford LOF. The other problem I have with majority is with this “aggregation” argument they make (if we uphold lower court than landlords in other American cities will perceive it as a green light and go ahead with LOF policies). That assumes that the demographics of Rand are similar across other major cities and thus the impact would be the same. Even if that’s true – it’s not the judiciary’s job to make that kind of statistical assessment/guess and come up with policy to fit it. Leave it to the legislature. In the words (sort of) of Keen and Scalia, we should have upheld lower court, not grafted a cause of action where the statute doesn’t textually support it, and let the legislature fix it with an amendment if they don’t like our decision. Just like they did with Price/Waterhouse and amendment to Title VII (even though it’s different statute – same sort of argument).

The tradeoff between precluding property owners from pursuing their business interests for the sake of an impact claim/cause of action which we are not statistically sure will have that great an impact on furthering integrative purpose of FHA and segregation reducing purpose of FHA is a bold one for the court to make. Therefore, I dissent.

Question IG: Student Answer #2: Majority:  Reasons to allow Impact Cause of Action at All:

1) Title VII has it, normally we have expended some causes of action to both

2) Practical – people can mask discrimination

3) Need this because without it, can not meet purpose of FHA to end discrimination 

4) Integration is important, see Am. Apartheid, once segregation kicks in, it is tough to get rid of. 

5)  Why no Scalia dissent in Huntington? If thought no Cause of Action, should have said so 

Court of Appeals Decision Reversed:  History has shown us that segregation has been tied to poverty and this has been perpetuated over time, through numerous tactics (insurance redlining, flat out discrimination, deflation of property values, denial of access to important amenities such as good schools). Thus, in order to prevent another hill to be surmounted by certain protected groups, we reverse the court of appeals.

As shown by the facts, the burden fell mostly on AA (African-Americans) and families (F). True, the apartments in question are upscale, or luxury, and may not be of serious need to these persons, thus it could be argued that they should go elsewhere, where no “LOF” exists. However, where there may be housing in Rand(R) without “LOF”, it may not be as suitable, or have the same amenities as in this particular area of R. Why should these persons be forced elsewhere, simply because they lack the extra $5,000. The unfortunate result, is that those AA’s and F’s who must move elsewhere will end up inhabiting middle to low-income housing. First, this will have a large effect on persons with lesser incomes as now the supply of housing in their price range will most likely go down. Where are they to go? The dissent does not seem to be worried. Second, as noted in American Apartheid, “Green (i.e. cash) follows whites.” Thus, those persons who would have been able to live at “Fountainhead” are deprived of better schools, possibly safer areas, and the values of integration. This is a serious problem.

Certainly, one could argue that the apartment complex was only 150 units. Such a small number cannot have such a large effect, that the policy should be killed. But this argument is flawed, in that if we allow this private defendant to use things like the “LOF” in the long run there may be a huge aggregate effect that could loom large. Outside the small percentage of wealthy persons, this poses a serious problem.

Fear of reduced housing and higher housing costs as a result of real estate developers dropping out of the business, because they believe it is not profitable is also unfounded. As the lower court found, other businesses were able to make substantial profits without any “LOF”. I find it hard to believe that the real estate business will disappear right before our eyes. 

This court is also not worried about the administrative burden of increased litigation on cases such as these. True there will be many situations where we must decide whether the money is necessary or not, but we are up to this job. With that in mind, we will not “punt” and leave the decision up to the legislators, who most likely will do nothing, in their own interests. 

Finally, we note that for the time being our decision is strictly applicable to F and AA, in which the government has an unusually strong interest in protecting. How are our children to grow and flourish into future leaders without adequate housing. Additionally, race (especially AA) have been excluded from the benefits of middle to upper class housing for as far back as I can think. Past measures have not worked to protect them, and we should thus not reduce their possible causes of action, which would essentially make them much worse off.

Dissent:  Counters to Reasons for Disparate Impact

3. What discrimination? A lot of people think means intent. 

5.  Impact cause of action not in text, so no need for Scalia dissent in Huntington

Court of Appeals Should be Affirmed:  Nothing in the FHA says anything about the “wealthy class”. Disparate impact because of less finances is a part of American society. Sure it would be great if everyone could be rich, but historically that is not how the system works. 

The majority speaks mostly on long term worries, mostly reducing any potential consequences of their decision into nothing. How can they not be worried about increased litigation? It costs money to litigate, even if the decision is in favor of the landlord (L). Thus although profits may be good without “LOF”, L may be attacked on other things like the “security deposit is too high” (boo-hoo). The result does equal fewer landlords or developers and thus, decreased housing. Thus the result is that poverty and segregation is furthered anyway.

True, history has shown a problem with segregation of AA (note: I’m not sure I agree with F). But the purpose of the FHA was to give them an equal opportunity to housing. They can get the housing, just save $5,000 cash. The court should be focusing less on small apartments in nice areas that are expensive, and more on our true problem, middle and low-income housing. Let’s make baby steps before we jump ahead of ourselves. We have not yet solved this problem, which is clearly the bigger of the two.

Finally, the court exaggerates its role in the conduct of FHA cases. We are not here to determine social policy. That is for the legislators. I imagine they know a lot more about the subject than this court does. I feel little comfort from the majority’s narrow holding and am sure that they will as well when our docket fills up with similar claims. 

QUESTION IJ:  Comments


18 of the 19 students who took the exam answered this question.  There were quite a few strong answers.  Below you will find descriptions of what I was looking for for each part of the question followed by a short list of common problems.

(a) Does §3607(a) allow advertising of the religious preferences it permits?  This part of the question was an opportunity for you to show off your statutory interpretation skills on a problem we hadn’t discussed in class. Useful topics to discuss include:

· Literal argument (no language regarding ads in 3607) v. obviously implied from right to apply preferences.  Some of you argued it would “make no sense” to allow the preferences without the right to tell people about them.  However, that is precisely how the smallholder’s exemptions are constructed. 

· Purpose:  you could talk about either the purpose of 3604(c) or of 3607(a) or both.  I became convinced in the course of reading your exams that the strongest argument on this issue was that 3604(c) was intended to completely eliminate discriminatory ads.  It is too difficult for newspapers and readers to determine whether the advertiser really meets the exemption and allowing some exceptions to 3604(c) would open the door to difficult line-drawing problems and to ads that will create psychic harm.  You could also read the limitations in 3607(a) (can’t use it to discriminate re race, color, national origin) means it’s a relatively low priority exemption.

·  Structure: Compare 3603, which doesn’t cover ads, but says so explicitly.  Could argue that lack of explicit language about 3604(c) means different result or that Congress did not intend any exceptions to 3604(c).

· Canons: read exemptions narrowly; don’t add exemptions if Congress provided some

· 1st Amdt Concerns (both speech & religion):  The structure of the problem was designed to encourage you to argue the canon that the statute should be read in a way that minimizes the possibility of constitutional issues.  I gave credit for useful analysis either under Central Hudson or the Free Exercise Clause (note that Swanner was decided under the Alaska Constituytion and doesn’t apply here.

(b) Is an online ad posting site covered by 3604(c)?:  This was an issue we talked about some in class and that you might have identified as a possible test question.  Useful topics to discuss included:

· Literal argument: Does GL “publish” or “cause to be published”?  Some of you made useful arguments discussing whether GL’s role fits with in the common understanding of these words.  This was one useful place to discuss the bulletin board analogy. 

· Some students noted that the relevant technology was not anything Congress anticipated in 1968.  Some argued from this that we ought to read the statute to include online publication so new technology doesn’t defeat the purpose of the statute.  Others argued that it wasn’t within Congress’s contemplation, so we should wait for Congress to put it in the statute.

· Purpose of 3604(c):  Another place to put the bulletin board analogy.  You could note that effective enforcement requires including it or that the statute was never designed to cover this kind of activity.

· Canons: read the statute broadly to effectuate purposes; don’t add exemptions not alreadyin statute.

· Parallel to Singleton:  some of you made interesting arguments talking about whether GL is like Rosalie’s Rentals.  However, these arguments were most effective if you made clear that Singleton was discussing a different statutory provision for a different purpose. 

· Equity/ forcing GL to alter business plan:  Many of you made appealing arguments about it being unfair to force GL to completely restructure its business.  However, you need to find a way to tie these arguments into the statutory question you are addressing.  The arguments in Ragin about burdens were tied to the Times’s argument that the statute vikolated Freedom of the Press.  GL is claiming it’s not a newspaper and so it’s not going to try to rely on the First Amendment. 

 (c) A few exam technique notes:

· Stay within the scope of the question you’re asked.  The question doesn’t call for a discussion of whether Slice is a religious organization or whether it’s ads violate §3604(c) under the ordinary reader test.

· Take the facts you are given.  Arguments that GL certainly would be able to find cheap and effective ways to screen are inconsistent with the facts found by the trial court.

· Try to set up your answer to make arguments on each side of both issues.  A number of you only dissented from one of the two positions and so left off a whole set of arguments

· No matter what form I give you to write your answers, you should be concise and focus on the key analysis.  Some of you wrote long introductions, copied out the questions and laid out the facts, leaving yourself much less time to write.  

Question IJ:  Best Student Answer #1 

Majority: (a) We would reverse the Appellate Court on this issue and affirm the holdings of the trial court. §3607(a) entitles Slice (S) to advertise its religious preferences. To begin with, an analysis of the FHA’s structure and text shows that besides 3607’s religious exemption, there is another important exemption to the Act → 3603(b), which is a smallholder’s exemption. The introduction to this exemption specifically states that 3604(c) still applies to those exempt as smallholders. Thus, one might expect that 3607 would contain a similar phrase if Congress actually intended for 3604(c) to still apply. There is no such disclaimer in 3607, however, and that absence indicates that 3604(c) is not still applicable. Certainly Congress would have made this intention as it did with the smallholder’s exemption.
Additionally, as stated by the trial court, the exemption should be “read broadly in light of possible First Amendment implications” to allow S to advertise its preferences. After all, S is not profiting from the housing ads themselves, so the ads can be considered protected dissemination of speech and ideas, not commercialized speech. Although the dissent may argue that S does still profit from the housing ads through the commercial ads on the screen margins, in reality housing ads are only a small subset of the ads that S provides (jobs, cars, personals). Therefore, if this advertising was to be limited, it might raise serious 1st Amendment concerns as a restriction on the free dissemination of ideas.
There are also other policy reasons for allowing this advertising including efficiency → announcing will prevent potential applicants who disagree with this lifestyle from wasting their time on showing up and being humiliated because they aren’t the “Christian type”. Its not as if the statements make by S would be misleading, they are just putting the public on notice.
Finally considering that 3607 is likely a result of the policy community → because “it demonstrates a concern for avoiding conflict with the 1st Amendment” (Fajer), it should be given a purposive reading (Foster) to further the purpose of allowing religious groups to choose their own lifestyle and congregate together. Advertising is consistent with this purpose.

(b) G is not liable under §3604(c) because it is more similar to a public bulletin board then a newspaper (“NP”). Although the dissent feels that it is closer to a NP, relying on the meager legislative history of the FHA, the dissent incorrectly relies on the testimony of one person from floor debates who felt that ads newspapers were precisely one of the evils the Act was designed to correct. In fact, different Congressmen vote for different reasons and one person’s statements don’t show Congress’ real reasons for adopting the current FHA language “publish” or “caused to be published”.

In fact the ads on G-list are more like a bulletin board because they are public and free. The dissent is wrong to heavily rely on the fact that the website has 100,000’s/hits per week because some of these hits are for other products and types of ads. Thus the dissent’s argument that like newspapers, the ads get a lot of exposure, loses some credibility. 

Furthermore, making G implement screening policy would be prohibitively expensive and time-consuming – an undue burden. No statistics have been presented showing that the amount of ads expressing racial preference is so great that it would outweigh the benefit of free access to housing info. If S must bear the burden of this cost it likely will go out of business or be forced to pass the costs along to its customers. Charging customers to post of search would be a restriction to obtaining housing and would defeat the underlying purpose of FHA → equal access to housing.
Dissent: (a) The majority ignores the proper starting point for this analysis. Under the plain language of 3604(c), one cannot “publish … [an ad]…that indicates a preference…based on…religion” Nothing in §3607 indicates that Congress intended otherwise with respect to religiously exempt organizations. Furthermore, the majority’s reliance on parallel structure to the explicit disclaimer in 3603 is misapplied. This statute is a result of the political community – a compromise to appease religious Congressman (Fajer info memo) and its language must be treated as final because it is the deal reached by Congress. Thus, it is not the Courts job to speculate about missing language. It must stick to what is there (Keen).

Additionally, the majority incorrectly advocates a broad reading of 3607, when it is well known that a Court should interpret ambiguous exemptions to remedial statutes NARROWLY. (Columbus, Hogar Agua, City of Edmonds). In light of the FHA’s remedial purpose of providing equal/fair housing to all, this exemption should not be interpreted broadly so as to allow “discriminatory, preferential” advertising based on religion. Indeed, this would defeat the underlying purposes of the FHA and the ads therefore should be prohibited.

(b) The majority’s argument that G-list is like a bulletin board is thin, and it is actually closer to a newspaper because of its broad exposure to the public. While  bulletin board is local and is viewed only by those in the community, the website is national and can be accessed by anyone with a computer from any location. Although the majority correctly points out that some of the website hits can be attributed to non-housing ads, this doesn’t undermine the point that bulletin boards arguably get nowhere near that amount of exposure in one week. Furthermore G-list housing gets even more exposure than a newspaper ad because users can use search parameters to quickly find what they are looking for, which shows that the discriminatory ads will have a wide-reaching impact.

Finally, in light of the legislative history (see Hunter) of the FHA, G-list should be liable for these ads because like newspaper ads, discriminatory website ads are precisely one of the evils the Act was intended to prevent because of their wide audience, affecting the public’s morale nationwide, and the possible deterrence effects that will result from punishing G-list, a nationally recognized website advertising medium. It is time to follow the Act’s language and underlying policy and set an example! 

Question IJ:  Best Student Answer #2 

Majority (a) Whether a religious organization which is permitted by the exemption in FHA 3607(a) to adopt limitations or preferences for members of its own religion is allowed, under FHA 3604(c), to advertise for such a preference is an issue of first impression before this Court. For the reasons stated below, we hold that the prohibitions on discriminatory advertising do apply to exempted religious organizations. 


Our analysis begins with the plain language of the FHA, which in 3607 stated nothing in the Act prevents a religious organization from “limiting the sale, rental or occupancy… or from giving preference” to member of its religion in housing. On its face, the provision does not mention advertising. It is useful, therefore, to turn to the CFR. CFR §100.10, which provides guidance on the administration of the FHA exemptions, contains language in subsection (c) which indicates to this Court that the exemption was NOT meant to shield such organizations from the prohibitions on discriminatory advertising. That section notes that single family homes and Mrs. Murphy’s exemptions are still subject to the prohibitions on discriminatory advertising. With this language, the regulations appear to remove discriminatory advertising from the exemption. The dissent argues, quite reasonably, that because this section (c) does not mention that advertising limitations still apply to religious organizations, religious organizations are in fact free to advertise using religious preference, such an assertion is in contravention to this Court’s principles of statutory construction.


Because reasonable minds can disagree on whether the FHA itself exempts religious organizations from the ban on discriminatory advertising we must refer to the Court’s methods of statutory construction. To start, it is well settled that courts should not announce equitable exceptions to statutory provisions that do not appear in the text itself. (Hogar Agua) Because neither the FHA not the regulations specifically exempt religious organizations from the advertising provision in 3604(c), it is not for this court to do so. The dissent’s insistence on creating such an exemption would result in a flood of discriminatory advertising cases this court chooses not to invite. Furthermore, Congress, I enacting the FHA, knew it was strong medicine to accomplish its goals of equal opportunity in housing and legislatures knew the statute would have some incidental effects on religious organizations and the like. We must be true to Congress’s remedial goal and thus interpret ambiguous exemptions such as this one narrowly. (Columbus Hogar Agua)


Next, looking at the structure of the statute as a whole we note that because the restrictions on discriminatory advertising are applied to the other exemptions provided in this section, it is reasonable to conclude it applies to all the exemptions in 3607. as our brother Foster argued Speluncean Explorers, without a clear statement of legislator’s intent (which we are lacking here), courts must look to the overall goal/purpose of the statute. With the FHA’s broad remedial purpose in mind, we concluded Congress intended the ban on discriminatory advertising to apply to all exempted entities in the FHA. This conclusion is strongly supported by policy considerations, for example the stigma and harm which are likely created when readers of such ads get the message they are not welcome at the housing.


Finally, we will briefly address the district courts claim that 3607(a) should be read broadly in light of the 1st Amendment. This statement by the lower court overlooks lower court precedent which holds that commercial speech receives less protection than other forms of speech. Advertisements for housing are purely commercial in nature. We are not faced with the question of whether such restrictions on advertising would violate constitutional principles, although we note U.S. v. Hunter would provide a good starting point for such analysis, to be followed by a run through the Central Hudson test.


In sum, religious organizations permitted to limit housing opportunities may not also advertise such limitations in contravention of 3604(c). Reversed.

 (B) We affirm the portion of the holding of the Court of Appeals holding Greg’s list liable under §3604(c) if such ads are posted on its site. A web-service such as Greg’s list falls within the plain language of 3604(c), which makes it unlawful to “make, print, or publish…or cause to be made, printed or published ANY notice, statement or ad”… Two parts of the language are important → (1) the fact that the legislature worded the provision broadly to encompass entities making, publishing, or causing to be made and (2) the use of the word any. Congress could have provided us with no clearer indication of its intent for 3604(c) to operate broadly against ANY discriminatory ads. 


The web service is without a doubt either publishing or causing ads to be published. The dissent illogically questions whether posting something on a website is publishing. We shall not be so arcane as to suggest it isn’t. Entire newspapers are ‘published’ online now.


The 4th Circuit’s analysis in Hunter correctly noted that 3604(c) on its face provides no exemptions for newspapers or anything else for that matter. If every phrase in the statute if possible is to be given direct effect, we must find ads on Greg’s list are included under the ambit of ‘any…ads’. Furthermore, the readership of Greg’s list is so extensive as to be analogous to that of a national newspaper. Discriminatory ads in a vehicle of such a widespread circulation would go against the purpose of the Act. The dissent may buy into the argument that imposing such restrictions on Greg’s list will be an undue burden. However, Greg’s list already contains a cadre of employees (albeit technical). We do not think it would be unduly burdensome for the service, which likely does quite well financially because of other ads on its site, to hire employees to cover quality control of ads. If Greg’s list adopted an anti-discriminatory policy outlining what is or isn’t allowed in ads the burden would eventually be minimal. 


Again, we must consider the purpose underlying the FHA, which includes the goal of eradicating stereotypes perpetuated by discriminatory housing. Ads indicating ‘Christians only’ send the message that non-Christians are not welcome and may be used as a proxy for discrimination based on other protected characteristics.

 In sum, we hold that, if found to be in violation of 3604(c), the ads appearing on Greg’s list do violate the statute.

Dissent:  (A) The majority’s long-winded opinion makes short shrift of the HUD regulations which clearly exempt SFHs and Murphy’s exemptions from the ban on discriminatory housing but make no such exemptions for religious organizations. The majority is doing the very thing it accuses the dissent of attempting – it is creating an additional provision into the statute which is just no there. When a legislative body wants to include advertising in a ban on discriminatory housing practices it surely knows how to do so. (See Miami Beach Ord. 62-112a-providing religious organizations are allowed to limit and advertise such limitation.) The absence of the word advertising from 3607(a) and CFR 100.10(a) is conclusive. The FHA contains the language that legislators, after much debate, finally agreed on, and we must apply the statute as written.

(B) Again, the majority is reading an application into the statute to further its own policy goals. A website does not make, publish or cause to be made or published – it ‘posts’. None of the traditional processes involved with publishing (editing, proof-reading, taking $ for housing ads) are present. If Congress intended such a service to be included in the ambit of 3604(c), it could have amended to statute to say so. Furthermore, the HUD regulations on discriminatory advertising provide no insight into electrical/web devices. The majority is legislating from the bench, deciding that an entirely new category of defendants will be included under the FHA. I do not look forward to the backwash of confusing litigation that will follow today’s opinion.

Question IK:  Professor’s Comments:  This question was an opportunity to show off how well you could work with arguments about when it is appropriate to ignore the literal reading of the statute.  There were some very strong answers.  The most common problems included failure to stick to the question presented, failure to read the facts carefully, failure to tie policy arguments to the statute, failure to address the arguments raised by the lower court and by the other opinion you wrote, and treating lower court cases like Braunstein and Starrett City as though they were binding on the Supreme Court.  Some possible approaches to the problem follow: 

(A) Literal Violation:  A good place to start is that the conduct here literally violates §3604(a) and falls within no express exemption.  Liz sometimes puts applicants on the waiting list because they are the “wrong sex” for an available apartment.  You don’t have to discuss whether this falls under the “otherwise make unavailable” language of 3604(a); she is simply refusing to rent or denying housing because of sex.  Those of you who argued that putting somebody on a wait list is not a denial were generally not very convincing.  First, a specific apartment is denied to the applicant.  Second, in cases we read like Starrett City and Asbury, the courts treated putting someone on a wait list or extending the amount of time on the wait list as violations of the statute.


Several students suggested that Liz also violated 3604(d) because she sometimes would tell applicants a sex-segregated apartment was unavailable when she was saving it for people of the correct sex.  This is a plausible argument, although I think the provision was designed for owners who really were lying about availability.  Here, Liz might have been upfront about what she was doing, which might not really violate §3604(d).

(B) Ways to Get Around Literal Argument:  Below are four approaches to get around the literal argument.  They overlap to some extent and you could have used more than one in sequence or in combination.  Several students also argued that L should be able to do what she wants with her own property.  That might be a reasonable policy argument in another context, but the whole point of the FHA is that the owner can’t do whatever she wants if what she wants is to discriminate because of a protected characteristic. 


(1) Both Sexes Treated Alike (Braunstein):  You could support this argument made by the trial court by noting that there is no evidence of any negative effect on either sex as a group, that there is no stigma here, that the building as a whole wasn’t segregated, etc.  You might want to argue that this is a rule that can be used for sex but not race and then defend that it’s OK to treat the characteristics differently (see below). 

(2) Benign Discrimination:  Lower court cases have approved “benign discrimination” in some circumstances.  E.g., Starrett City; South-Suburban; Bangerter.  You might argue that L’s policy falls within this category.  While it is not serving a vital FHA policy like integration or protecting the safety of persons with disabilities, the policy is trying to satisfy a demand for sex-segregated housing by the tenants in question and arguably serves their interests in privacy and safety. Although it probably wouldn’t meet the Starrett City test (unlimited duration; not addressing history of segregation or imbalance), you can distinguish Starrett City because neither sex is systematically disadvantaged and, as the trial court noted, there is no ceiling quota for the building.


(3) Congressional Intent:  The trial court argued that Congress could not have intended to make Liz’s policy unlawful.  This is a classic Speluncean Explorers kind of argument.  In addition to arguments from those readings, you might have discussed the following related points:

· Sex-segregated facilities are common and are not seen to violate sex discrimination provisions.  E.g., presumably a condo complex could have sex-segregated changing facilities by its pool. The second model does a nice job with this argument.

· Sex is different from race (and some of the other protected characteristics), because there generally is no stigma attached to sex segregation and because there are legitimate reasons like privacy and safety for preferring single sex living space.  You could note in response that the safety and privacy arguments are considerably stronger in the context of roommates than here (where people are living in separate apartments).

· Sorting people onto different (roughly equal) floors within one building doesn’t cause the sorts of harms usually associated with steering.  No group is systematically disadvantaged and, with the residents integrated on most floors and sharing elevators, etc., this doesn’t seem like the sort of “segregation” that we usually worry about. 


(4) Protecting Religion: Although religion was clearly a part of this problem, you had to use it carefully to make it legally relevant.  Some thoughts on appropriate and inappropriate ways to include religion in the problem: 



(a) Constitutional Claims (X): You should not have discussed the Free Exercise Clause.  The problem explicitly said that Liz did not claim that application of the FHA to her situation violated her First Amendment rights.  I also told you I wasn’t going to test constitutional doctrine on the exam.  Many of you discussed the test from Swanner anyway, which was particularly egregious, since that case involved the Alaska Constitution, which of course would not trump the federal FHA.



(b) §3607 Religious Exemption (X):  I not explicitly instruct you not to discuss this exemption because I thought it so obviously did not apply that I optimistically believed there was no need to warn you off it.  Briefly, Liz is a private landlord, not a religious organization; there is no evidence that she is a non-profit or non-commercial entity; she is not favoring members of her own religion, but instead making decisions on the basis of sex; there is no evidence she raised the claim; and it is not mentioned as part of the question the Supreme Court agreed to address.



(c) Religion as a Policy Argument (√):  You can usefully use the religious interest as a policy argument supporting a decision to not read the statute literally.  The argument is most effective if you focus on the religious interests of the tenants.  Liz herself may share their religious beliefs, but (unlike the landlords in Smith and Swanner) she is not trying to force anyone else to adhere to her views.  Instead, she is providing a space for some of her tenants to live according to their beliefs.  You can support any of the other arguments in this section by saying something like, “We especially see no need to adhere to a literal reading of the statute where to do so would deprive some of the tenants of a housing choice that they believe is religiously mandated.  We should always try to avoid interpreting a statute in a way that might raise constitutional concerns.”

 (C) Harms Flowing from Liz’s Policy:  To support the literal argument and to counter some of the responses, you usefully could try to identify specific harms that might arise if Liz and others like her could continue using her policy.  Here are several possibilities:   


1.  Individuals Are Harmed:  Even if men and women collectively are treated the same, any time an individual doesn’t get a dwelling because of one of the protected characteristics, it is the kind of harm the FHA seeks to prevent. 


2.  Possible Effects:  A few students cleverly argued that, although there was no evidence here of harmful effects on men or women as a group, there might be in other cases. For example, you might have a situation like Braunstein itself where the demographics were skewed toward one sex.  In addition, sex-segregated floors might lead to unequal provision of services (as may have happened after the Starrett City decision).  For example, the landlord might decide, in keeping with common sex stereotypes, that the male floor needed less frequent cleaning or less fancy carpeting.  Obviously, you could address these problems when they arose, but you could also say that adhering to the literal language of the statute in the first place is simpler.


3.  Mixed-Sex Groups:  A handful of students noticed a crucial point I missed when I drafted the problem:  If you wish to live together with one or more persons of the opposite sex, Liz would exclude you from both the sex-segregated floors.  This doesn’t necessarily mean that a court would strike down the policy, but the case would certainly look more compelling if brought by a heterosexual married couple or by a single mother with a male child.  


4.  Many People Don’t Want Sex-Segregated Floors:  Quite a number of you made this argument, but I’m not sure how significant it is.  For one thing, there is no shortage of housing that is not segregated by sex.  For another, L is not forcing anyone to live in sex-segregated floors if they don’t want to.  Obviously, there are enough people who desire (or do not mind) this way of living, that Liz’s building is generally full. 

(D) Chevron Analysis:  The question invited you to show off your facility with Chevron analysis and you lost credit if you didn’t at least try to explain how you’d get around Chevron on the side supporting Liz.  This was a difficult task because the HUD regulation appears to be consistent with either a literal reading of the statute or a slightly broad reading that furthers the purposes of the FHA. 


1.  Ways Around Chevron
a.  HUD Regulation Doesn’t Cover This Situation:  Perhaps the easiest way to get around Chevron is to argue that the regulation relied on by the trial court does not in fact address the policy at issue here.  Several of you cleverly argued that the language of the reg  (“Assigning any person … to a particular floor of a building…”) doesn’t apply, because Liz did not “assign” people to the sex-segregated floors, but allowed them to select those floors if they wanted them.  Note that this isn’t a foolproof argument; she arguably does assign people collectively to particular floors and might assign you to a different floor if you asked for a room on the “wrong”  floor.

A more subtle version of this argument is to say that there is really no evidence that HUD considered the specific conduct at issue here, so absent a definitive interpretation by HUD, there’s no reason to give deference. 



b.  Congress Really Intended Not to Cover This Situation:  The Chevron materials we read did not really address a situation where the regulation might seem to be a reasonable interpretation of the statute as written, but the court is nonetheless convinced that Congress did not intend the result reached by the agency.  Presumably, if a court is convinced that the statute has a different meaning, it would not give deference to the agency.   I gave credit for arguments of this type, particularly if you made a good case regarding Congressional intent.  Both model answers make arguments of this type. 


  2.  Common Problems



a.  Statute v. Regulation: Many of you didn’t recognize that 24 CFR §100.70(c)(4) is a HUD regulation (not a statute) interpreting the relevant statute, §3604(a).



b. Consistency with Literal Argument:  If you argue in one of your opinions that L’s conduct literally violates §3604(a), then, to be consistent, you must argue that the HUD interpretation is simply correct under the first step of the Chevron analysis.  There is no need to give deference because there is no statutory ambiguity. 



c. Meaning of Deference:  In this context, if the court gives deference to the agency, declaring its interpretation is “reasonable” does not require that the interpretation be the best or only one, but just that it is one of a range of plausible interpretations.  A number of students incorrectly suggested the interpretation was unreasonable because, for example, they identified some policy reasons opposing the interpretation. 

Question IK:  Student Answer #1:  This is a terrific answer.  The student handles the substantive arguments very well and does a really nice job using language carefully, particularly in ways that indicate a good understanding of the Supreme Court’s role in a case like this.
Majority: As the Court of Appeals correctly  noted, Liz's policy literally violates 3604(a).  This is so because “but for" the sex of the applicant, housing would otherwise be made available to many who are forced to endure the inconvenience of a wait list.  Most apartments in L's building are usually rented out, and Liz's policy of sex-segregation quite literally “makes unavailable" and “denies" housing units to qualified applicants because of sex.  Moreover, Liz's policy of steering applicants towards particular floors also literally violates 3604(d), because it represents that a dwelling is not available, when such a dwelling is in fact available - just on a different floor.  

In interpreting statutes, this Court should first look to the language, because the language represents the law as enacted by the legislature - the deal as it was struck on the floor of Congress.  This Court should follow statutory language literally as written, unless doing so would lead to an "absurd" result, or there is a clear ambiguity present.  We feel that striking down a policy of patronizing discrimination, whose effects are felt by denying housing on the basis of sex, works no absurdities.  Even so, we will indulge in  briefly examining Congressional intent on this issue, which we feel clearly supports our interpretation of the FHA.


Congress enacted the FHA in order to help end segregation and make housing available to all US citizens, regardless of membership in classes enumerated by the FHA.  The trial court argued that "Congress did not intend to forbid benign sex segregation consistent w/ trad. social norms."  Yet this makes no sense to us.  If the intent of Congress was to maintain “trad. social norms", why would Congress bother in inserting sex into the FHA, thus giving men and women equal access to housing?  Perhaps an analogy to race may be appropriate.  Would this Court uphold a policy consisting of “Whites only" and “Blacks only" housing, even if Whites and Blacks were technically treated identically?  Because the purpose of the FHA was to discourage and break pernicious patterns of housing segregation, such a policy would clearly be unlawful under the scope of the Act.  In order to combat this form of discrimination—which may make housing technically available, albeit in different areas to different groups—lower courts have correctly held that this behavior, dubbed “steering,” violates 3604(a) and (d) by preserving and encouraging patterns of segregation.


The dissent notes that since “sex" segregation in housing is certainly not synonymous with racial segregation in housing, “steering" on the basis of sex should be allowed, where such conduct might be held unlawful if done on the basis of race.  The structure of 3604, we feel, disposes of this argument.  In adding "sex" to the list of protected characteristics, Congress inserted it right alongside race, religion and national origin in the statute, suggesting that Congress intended us to view sex discrimination as synonymous with race discrimination in housing, or at least not carve out non-statutory exemptions to the Act where we would not be able to do so for race.  This can be contrasted with Congress' treatment of handicap, which, though included in 3604(c), received its own section in 3604(f).  We note that handicap-based discrimination contains its own set of issues, which may justify treating it differently from other forms of discrimination.  Congress recognized this by including a unique section for handicap claims, where sex is inserted right alongside race.  [MAF: Very nice use of structure of statute.]

In Trafficante, we held that the FHA is to be broadly construed. Exemptions (as a corollary) should be very narrow.  By allowing this form of literal discrimination, we would be doing injustice to this maxim, and carving out a broad exemption to the Act which has no grounding in statutory language.  In addition, we would shroud the Act in ambiguity, suggesting that - perhaps - steering and segregation of this form may be acceptable when it comes to familial status as well.  We feel that this confusion is too heavy a price to pay, and is unacceptable, given the sweeping intent of Congress to make housing available for all.  We further note that treating men and women differently for housing purposes implicates hopelessly outdated forms of patronizing - as mentioned by at least one lower court in Reece - which insults grown adults' ability to make their own choices when it comes to housing.


Finally, we note that HUD effectively held Liz's policy to be explicitly unlawful in its regulation 100.70(c)(4).  We feel that this interpretation is reasonable on the first prong of the Chevron analysis:  the literal language of 3604(a) and (d), and the policies underlying the FHA (as outlined above), suggest that Congress did indeed speak on this precise issue, and made the answer clear.  Yet even were we to indulge in supposing that Congressional meaning is not clear, we feel that HUD's interpretation is coherent and reasonable, given the broad interpretation the FHA should be subject to.  We note that we must give an agency like HUD deference in considering its interpretations of Congressional statutes.  Accordingly, we AFFIRM the Court of Appeals, holding that Liz's policy is unlawful, as violative of 3604(a) and (d).

Dissent:  The majority today incorrectly holds that benign, non-invidious and consensual living arrangements which feature different living spaces for different sexes are violative of 3604 (a) and (d).  We begin by noting that at least one lower court, in Braunstein, held that a policy which made the availability of 2-bedroom apartments turn on whether a child was the same sex as the parent did not violate the FHA, even though this policy, in the words of the majority, made housing unavailable to applicants “but for" the sex of the parent (and child).  The court in Braunstein, quoting a Title VII case, aptly noted that "sex discrimination results when the opportunities ... offered to one gender are less valuable ... than those offered to the other."  Here, the facts suggest no qualitative difference between living on the 2d floor and living on the 3d floor.  Nothing about the housing suggests that apartments available to females are any different, or less valuable, than those available to males.  In addition, the men's floor is available about as often as the women's floor, so there is no practical difference in access which might make the policy violative of the FHA on a disparate impact theory.


Moreover, we note that this form of sex-sorting was largely self-imposed, and did not involve the form of "outdated patronizing" referred to by the majority.  Indeed, because most of Liz's tenants are current Theobald students or graduates, many students PREFER sex-segregated housing, and the University encourages this preference, Liz's policy is merely a response to the demands of the market, rather than a form of patronizing.  We note that were the University to expand its on-campus housing, most students seeking housing w/ Liz would reside in sex-segregated housing anyway.  We also note that Liz only offers 2 floors which are segregated by sex,  to meet the demand of her tenants.  Those wishing to reside in a co-ed environment are free to rent an apartment on other floors of Liz's building.  


Moreover, nothing in the facts suggests Liz makes any efforts to "steer" applicants towards a given floor.  Presumably, applicants are free to make their own decision about where to reside (be it on the sex-segregated, or co-ed floors).  Nothing in these facts suggests that Liz herself actually pushes females to the female-only, or males to the male-only floor.  We feel that this behavior does not constitute a "refusal to rent", since qualified applicants are free to receive housing on co-ed flooring, assuming space is available.  We also note that out of 5 floors, only 2 happen to be sex-sorted, whereas 3 are available to any applicant.


The majority suggests that sex should be treated similarly as race for FHA purposes.  We feel this distorts congressional purpose in enacting the Act.  The FHA was enacted largely to combat race-based segregation and discrimination.  Clearly, there is no history of invidious sex-based housing discrimination in this country, like there is for race.  The majority is incorrect in noting that sex and race are treated exactly the same in the statute.  We note that in the religious exemption to the FHA, Congress noted that if a religion bases membership on "race, color, or national origin", it does not qualify for the exemption.  This suggests that race has a higher position on the pantheon of values protected by the FHA than sex, and should be treated with greater care than benign efforts to make people comfortable by sorting housing on the basis of sex.  [This is a terrific argument.]

We note that HUD will allow roommate ads to specify a preference for sex, even though this literally violates 3604(c).  In addition, almost every public building in this country, including this courtroom, has bathroom facilities segregated on the basis of sex (where such segregation would be impermissible on the basis of race).  Because of these differences, sex-based sorting of this sort should be permitted.  Because Congress primarily passed the FHA to prohibit race-based discrimination and segregation, HUD's strict interpretation of sex-based steering as violative of the FHA misses the point of the statute, and should be overruled.

Question IK:  Student Answer #2:  This is not quite as strong as the first model, but I liked the use of existing sex-segregated housing to pinpoint Congressional intent and to defeat Chevron.    
Majority: We have been asked to determine when, if ever, sex-based sorting of tenants w/in a multi-unit residential building violates the FHA. While we agree that steering practices may violate the FHA and perpetuate discrimination and segregation, we hold that such steering practices might be deemed lawful if the housing provider has sincere religious convictions or if there is another compelling purpose. Because of the invidious nature of discrimination and segregation in any form, however we will not allow such steering practices if there is a commercial nature involved.

Chevron Analysis: Step 1: We must first look to the plain meaning of section 3604(a), which  makes it unlawful to “refuse to sell or rent…refuse to negotiate…or otherwise make unavailable…on the basis of sex.” Legislative history confirms that the goal of the FHA was to eliminate segregation and promote integration; however the bill was passed mostly in the context of race.

We also note that Congress was aware of sex-discrimination in housing (i.e., convents & monasteries, religious schools like Theobald, and sex-segregated dorms) and did not explicitly outlaw such discriminating practices.  Indeed since 1974 when sex was added to the FHA, such practices have continued.  We emphasize, however that such discrimination is done where housing is not offered commercially.

While we should give a generous construction to the FHA based on the importance of its non-discrimination policies (see Trafficante), we are loathe to outlaw all “steering”-type practices because of the longstanding practice of sex-segregation in housing as outlined above.  The dissent notes that such practices are exempted by 3607, but this is only for religious organizations.. We feel that 3604(a) mandates should be left slightly open to allow for legitimate, rational, non-commercial steering such as in dorms. We also encourage Congress to amend the FHA to make the status of such practices clear.

Step 2: The lower courts, seeing ambiguity in the plain meaning of the stature, sought to apply the HUD interpretation of the statute to discern its meaning. 24 CFR 100.070(c)(4) deems it unlawful under 3604(a) to “assign a person to a particular floor at a building…because of … sex.” We note that, in light of the FHA’s policy of antidiscrimination and promotion of integration, this seems on first glance to be a reasonable interpretation. However, it ignores the history of segregation based on sex in convents, monasteries, religious schools and dorms.  We note that, under Chevron, deference should be given to the agency interpretation.  However, the interpretation ignores long-standing policies by non-commercial institutions.

The interpretation also ignores the fact that there is less stigma with respect to sex segregation. We segregate based on the sex of all the time, bathrooms & showers being prime examples.  Again we are loathe to change a policy where the stigma with respect to other classes—race, handicap and familial statutes primarily–is much stronger. Also, there are compelling policy reasons to allow this. For example; religious institutions may discriminate based on sex (as above) and we may be able to reduce the risk of sexual assault against women through segregated floors.  We also note that there was no disparate treatment – both males & females treated alike here – thus no violation per Braunstein.
In sum, because HUD’s interpretation of 3604 does not take into account that the primary concern of Congress was race segregation and discrimination; that Congress was aware of sex segregation policies in housing, but did not explicitly outlaw such policies; and that there is less stigma with respect to sex discrimination, we feel 100.170(c)(4) should not be read to flatly prohibit sex-based steering.  
We limit our holding only to non-commercial housing – we do not wish to commercialize such discrimination, but we wish to preserve religious & moral freedom. We reverse, and remand with instructions to determine if Liz operates commercial or non-commercial housing.  If commercial in nature, Liz’s policy will be held to violate 3604(a) 

Dissent: I disagree with the majority, and would affirm the judgment of the court of Appeals.  The majority plainly misunderstands the law. 3604(a) clearly prohibits sex-based steering practices. There is no commercial or non-commercial distinction at issue.

Chevron  Step 1: The plain meaning of the statute makes it unlawful “to refuse to rent or sell…or to otherwise make unavailable …on the basis of … sex.” Clearly, this steering practice makes housing unavailable on the basis of sex. Further, per Trafficante, we should read the statute broadly to effectuate Congressional intent- i.e. to eliminate discrimination & segregation in housing.  If Congress wanted to make non-commercial steering lawful, they should have written in into the statute.

Step 2: If the statute is ambiguous, we look to the agency interpretation, giving deference to the agency interpretation. 24 CFR 100.070(c)(4) clearly advances Congressional policy & statutory mandate (i.e. eliminating discrimination) and there is no compelling reason that the agency is wrong.  There is no non-commercial exception in the statute.

We should be loathe to limit housing opportunities based on sex, whether commercial or non-commercial. Sex discrimination is historically suspect (see women’s suffrage movement, sex discrimination in employment). Sex-segregation does create a stigma, and it limits housing opportunities for both male and females.  There are other ways to address safety issues.

Absent a statutory exemption, we must read the statute broadly per Trafficante. If public opinion on the issue were to change, Congress can create an exception. We, as the court, must protect statutory rights.

Question IL:  Professor’s Comments:  For most students, this was the weaker of the two answers.  Most students did not provide enough support for their conclusions on at least one side of at least one of the major issues. In addition, quite a few students spent at least several paragraphs on issues I thought were outside the scope of the question.  That said, I was impressed by the range of arguments you made collectively. Together you found several strong arguments on each side of each issue that were not made explicitly either by the cases or in our class discussion.  
A. §3604(b): Available Language & Policy Arguments from Helprin & Koch & Beyond

1.  Statutory Interpretation Arguments:



a.  Literal Arguments: 
· Gourlay argument re “in connection with” (See Models #1, #2, #3).  

· Koch argument re residence as “privilege” (See Models #1, #2, #3).  

· Arguments about the nature of services/facilities provided by HOAs (in covenants in purchase documents, so in connection with sale v. in exchange for later fees and dues, so separate transactions) (See Model #3)


b.  Arguments from Related Provisions
· Use of “enjoyment” in 3604(f)(3) (Gourlay; Models #1, #2, #3).

· Use of “services and facilities” in 3603 (Model #2).

· HUD regs don’t list post-acquisition harms in explaining 3604(b).

· If conduct is covered by 3617, unnecessary to use 3604(b).

c.  Arguments from Congressional Intent:  See debate between Koch & Helprin as to whether Congress intended to address post-acquisition activities. (See Models #1, #2, #3).  

2.  Policy Arguments:

a.  General Policy Against Discrimination:  Proponents of covering post-acquisition activities can point to the general FHA policies in favor of fair housing and against discrimination and note the caselaw saying the FHA should be interpreted generously.  (See Models #1, #2).  More specific uses of nthe general policies include:

· If denial of services/housing is not allowed at the time of sale, but HOAs are not subject to liability for post-acquisition behavior, they could simply wait until the sale is complete, then cut off services or harass unwanted residents afterward.  (See Model #1) 

· Relatedly, if (as was true here) the characteristics in question were not apparent at the time of purchase, why should HOAs be allowed to harass the owners when they later find out they have a protected characteristic. (See Model #3)

b.  Special Concerns re HOAs

· Because caselaw suggests this cause of action would be available to a tenant denied services by a landlord, you usefully could argue about whether HOAs are sufficiently different from landlords to suggest a different result.  (See Models #1, #3).

· Facilities of the kind at issue here are often pivotal to the decision to purchase a unit governed by an HOA and some residents would see access to facilities as crucial to the enjoyment of their home.  (See Models #2, #3).  

c.  Administrative Concerns:  Those arguing against coverage of post-acquisition claims will make floodgates arguments.  (See Model #1).  One of the non-model answers made the interesting argument that these denial of services cases belong in state court with other claims against HOAs and with related dignitary torts.

3.  Arguments Outside the Scope of the Question
a. Assessing Whether Allegations Were Sufficient to State a Cause of Action:  The plantiffs alleged that the HOA denied them access to the facilities because of national origin and religion.  If you decide that post-acquisition activities are covered, those allegations should be enough to withstand a motion to dismiss.  Unlike the 3617 claim, where the Supreme Court would need to decide the amount of harassment necessary to trigger the statute, there isn’t really any similar question of severity to decide here.   
b.  Fall River & Sufficient Allegations of Bad Intent:  Spending time on this issue was not a good idea because (i) the lower courts didn’t address it; (ii) the Supreme Court did not list it as a question for decision; and (iii) it seems very unlikely that the Court would not allow discovery as to the intent of the two unmentioned Board members where the general allegation is that the Board acted with discriminatory intent, and the specific allegations are that two of the Board members both had bad intent and tried to influence others to act on the basis of that intent.  This is a case where the Fall River issues are likely to arise in the context of sufficiency of the evidence, rather than on a motion to dismiss.
B. §3617:  To address this issue, in both the majority and the dissent, you needed to choose a legal test, defend your choice, then discuss whether the allegations in the complaint were sufficient to meet your test.  Most students were weakest about defending their rule.  Sometimes, the nature of the chosen test was such that it was pretty obvious whether the allegations were sufficient and I did not penalize in those cases for not providing an elaborate analysis of the allegations.

1.  Choosing and Defending a Legal Test



a.  Possible Tests




i) McDermott:  Force or compulsion (see Model #1 dissent; model #4 dissent).



ii) Gourlay & Court of Appeals in the fact pattern (similar, but not identical):  whether the discriminatory conduct was so severe or pervasive that it would have the effect of causing a reasonable person to [G: “abandon” v. CtApp: “seriously consider abandoning”] the exercise of his or her housing rights.”  (see Model #1 majority; model #4 majority).  It is important that you recognize that, although both Gourlay and McDermott relied in part on ejusdem generis and floodgates arguments, the two cases adopted quite different tests. 



iii) Babin:  Directly effect the exercise of housing rights (see Model #2 majority(slight variation))




iv) Other:  (see model #2 dissent).


b.  Defense:  Ideally, you need both to explain why your specific rule is a good idea and why the likely alternatives are worse.  This can involve:

specific to rule chosen; not just others bad or don’t want to go too far; rhetoric:  fund’l 



i) Legislative Interpretation Arguments:  The arguments based on ejusdem generis and on redundancy are in the models.  One important argument that nobody raised is that interference with §3604(b) (access to facilities) might require a lesser showing than interference with §3604(a) (access to housing); even if you have to consider leaving for the latter, wouldn’t simply losing access to facilities without leaving be enough for the former?



ii)  Policy Arguments:  As we discussed in class, because “interference” is so vague, courts struggle with the tension between trying to most thoroughly protect the rights granted by the FHA and the need to provide some clear limit on how §3617 can be used.  You can generally argue that narrower interpretations of “interference” do not protect against some important harms, but that broader interpretations increase litigation, turn minor disputes between neighbors into federal cases and risk chilling free speech.  




iii)  Precedent:  To defend a rule, you can discuss how it would apply to the facts of lower court cases and explain why keeping or rejecting the results in those cases is sensible.  It would be particularly interesting to hear how you’d handle Wilkey and Babin/Hughes.  (Model Answer #2 does some good work on precedent).




iv) Relationship between §3604 and §3617: The lower courts did not address this question directly, so you did not need to cover it in your answer.  I gave credit for discussions of the issue (see Model Answer #4).


c.  Deciding Whether the Allegations Met Your Test:  




(i) Apply Your Test Carefully:  Several students lost points because their discussion of the allegations did not seem to follow the language of their test.




(ii) Take Seriously the Seriousness of the Allegations:  Many students were quite dismissive of the §3617 claim here in one of their opinions. Your discussions needed to recognize that, collectively, there’s quite a lot going on here.  If the claim were simply based on gossip, asking people to leave, and shutting them out socially, then this would clearly raise concerns both about this merely being a minor dispute between neighbors and about chilling free speech.  

However, the alleged attempt to change the outcome of the HOA decision about access to facilities may take it beyond a simple dispute between neighbors into something with legal consequences regarding property rights.  Moreover, vandalism; use of racial/religious epithets; lying at the HOA proceeding and fighting almost certainly are not protected by the First Amendment.  (See Model Answer #1 Majority for a very good discussion of why the allegations are serious).
C. Common Problems

1. Disregarding the Procedural Posture:  A disturbing number of students discussed this problem in terms of “the evidence,” “the facts,” or “the record.”  The case is before the Court after the trial court granted a motion to dismiss for failure to state a claim.  All you have at this stage are allegations.  Moreover, in that posture, you have to assume the defendants’ motives were discriminatory and simply assess whether the conduct alleged would be enough to violate the statute.  


2.  Lack of Care Making Arguments:

· Neighbors v. HOAs:  Many of you failed to take into account in your arguments that the 3604(b) claim was against the HOA while the 3617 claim was against the neighbors.  For example, some of you, following Gourlay, argued that allowing this post-acquisition claim would turn every dispute between neighbors into an FHA claim.  However, that argument is much weaker in a case where the key action is a vote bythe HOA Board to deny access to facilities.  

· Distinguishing Cases:  Where the legal issue is what the rule should be, it is not particularly useful to distinguish key precedents on their facts unless you explain why the difference in facts is significant enough to require a different rule.

· Internal Consistency:  You need to make sure that all your arguments are consistent with both the rule you choose and the result you reach.  Quite a few students made inconsistent arguments, especially on the 3617 issue.

3.  Substantive Arguments re Protected Characteristics:  Some students questioned whether the alleged facts would constitute discrimination on the basis of either religion or NO.  I don’t think there is a serious question about either category:

· NO:  Because Z is of Arab/Egyptian origin, surely Mo and the boys are as well.  Surely Congress meant “NO” to include ethnic heritage.

· Religion:  Although Z is the only practicing Muslim in the house, if the family experiences discrimination because of their association with her, it should be actionable under the statute.  See Sorenson (race discrimination if evicted because of Afr-American guests).  Moreover, the epithets being used suggest that some f the neighbors perceive that Mo and the boys might be Muslims and, as I suggested in class, that should be enough to sustain a claim.

· Cause of action by Jews against Jews:  Nothing in the FHA makes this a problem.  The only place we discussed it was in th context of §1982 and the argument was rejected there, too.
Question IL:  Best Student Answers:
Question IL:  Student Answer #1:  [MAF: This was the best overall answer. The treatment of 3617 was probably the strongest in the class, providing some solid defense of the rules in each opinion and, in the majority, a terrific discussion of the application of the 3d Circuit’s test to the allegations. The 3604(b) analysis is also strong, particularly the policy arguments in the majority.]
Majority:  3604(b): FHA was enacted “to provide…for fair housing throughout the U.S.,” w/ the dual purposes of ending discrimination and furthering integration in housing. 42 USC 3601, Starrett, South Suburban. We affirm lower ct’s 3604(b) holding and adopt Koch as the relevant standard, as this furthers the FHA’s purposes.

Text of 3604(b) includes disc in “privileges of sale or rental.” As Koch ct persuasively argued, “residing” w/in a dwelling (post-acquisition =P-A) is the most natural privilege that flows from purchase/rental. To limit services to just pre-acquisition would not further Act’s purpose, b/c it would allow disc to occur w/ no remedy, just b/c sale papers have been signed.
 Fair housing includes the right (=rt) to reside, not just the rt to buy.  In this case
, for example, it would make no sense to allow the Es to buy their home in 2002 in a gated community governed by a Homeowners’ Association (=HA), then to allow the HA to “disc…in the provision of services” to E family in 2007 (or any time after 2002), just b/c of the passage of time. Especially in HA context, pre-acquisition rt would mean little, b/c the HA doesn’t provide most (or arguably, any) services until after a sale. We should give effect to every term of statute, and since there are arguably no services provided by the HA in connection w/ a sale, and HAs are common in housing, to deny the P-A rt would make the term “services” meaningless in many cases. [MAF: Clever point.]
 Dissent (=dst) cites Gourlay’s limited interpretation (=interp) of 3604(b), focusing on phrase “in connection therewith.” 1st, FHA terms should be “construed generously” to promote Act’s purposes, which this interp ignores. Trafficante, City of Edmonds.
 2nd, Gourlay rationale suggests there should be a P-A claim for HA. In footnote (=FN) (20), ct notes plain meaning of 3604(b) would likely extend P-A in connection w/ rentals. In FN 11
, ct notes an ongoing relationship b/w landlord-tenant that does not exist b/w purchaser-seller, which the ct uses to suggest that 3604(a) may be read more broadly in rentals. See also Halprin. This case deals w/ a HA, which has an ongoing relationship w/ the purchaser (in fact, here the Es live in b/w 2 Board =Bd members), which is common in HA context, where bd members usually live in the same neighborhood or building as the purchaser. See also Pinchback. Since HA arguably even closer than the landlord in many cases, arg for P-A claims in HA context becomes even stronger, even under Gourlay’s limited (and not binding) reading of 3604(b). 

We also reject dst’s arg that HAs should not be included w/in 3604(b). Although this case does involve certain personal neighbor disputes, a HA can have a great deal of power in community. Pinchback. [MAF: Very nice use of Pinchback.] Nothing w/in the text of 3604(b) excludes HAs, and to allow the exclusion would not further FHA purpose. If a HA were allowed to “discriminate…in the provision of services” based on a protected characteristic, that should clearly be a 3604(b) violation. Here, i.e., the HA has control over the common areas, and the power to ban people permanently from them. If the HA is doing this based on a discrim purpose (i.e. religion/national origin), that goes against FHA purpose. 

3617 We also affirm Appeals ct’s standard for “interference” (=interf) (“so severe or pervasive…likely effect of causing reasonable person = RP to seriously consider abandoning the exercise of his or her housing rts”) and reject Trial ct’s “force or compulsion” requirement. Further, ev seems sufficient to state claim under this standard. 

As a preliminary matter, Trial Ct’s standard would make the other terms in 3617 mere surplusage, since that seems to overlap w/ the definitions of “coerce,” “intimidate.” As canon of statutory construction, we should not read words as surplusage. Gourlay. If Cong included word “interf,” w/in 3617, it must have intended for it to have a separate meaning.
 This definition strikes the appropriate balance, especially b/c the dst’s claims that this is too easy a standard are resolved by the intent requirement, which is difficult to prove and will prevent flood of litigation the dst warns against.  [MAF:  The student could have spent more time defending that the rule chosen instead of the trial court’s was the correct one.]
Applying this standard to this case, the complaint seems to make out enough of a 3617 claim, assuming E can prove intent. Throughout complaint, it is clear that C and L made repeated efforts, through their actions and their children’s, to likely cause a RP in the E family’s shoes to seriously consider abandoning the exercise of their housing rts. As soon as C & L discovered the “Arab lady” was M’s mother, they relayed info to several neighbors in the community, and C expressed concerned to multiple neighbors that E’s were terrorists. This is extremely serious accusation that is not to be taken lightly, especially in this day and age (w/ FISA phone-tapping, racial profiling after 9/11, and Homeland Security issues). Perhaps spreading rumors alone would not be enough to “interfere” w/ enjoyment of the property. However, Es were subjected to alienation in their neighborhood b/c of these terrorist accusations, spray-painting of the words like “terrorist” and other slurs,
 and constant screaming of such terms to mother-in law when she entered/left house. Further, b/c of N & J, these terms followed the E boys to school, where they suffered as a result of constant teasing by their classmates. Although the FHA deals w/ housing, schools are often a part of a reason to move into a neighborhood (or in this case move out of one), and here the fact that the E boys couldn’t even escape these terrorist accusations (which can be directly linked to L & C) in school suggests that a RP in this family’s situation would likely consider moving, and giving up their FHA rts, which must be a violation of 3617. 

Dst characterizes situation as a series of neighborly disputes that cts should stay out of. However, as S.Ct., we have a duty to shape policy for lower cts. While neighborly disputes such as not inviting the Es to social events is clearly not a matter for the cts, the vicious spreading of accusations of terrorism, based on prejudices of religion and national origin, are both serious and pervasive. B/c of L & C’s conscious effort to attack the E family b/c of their perceived religion and national origin, L & C effectively interfered w/ the E’s enjoyment of their home and the privileges that flow from such residence, including attending neighborhood schools and enjoying common areas. Although dst wants to defer to HA b/c elected, clear that L & C also engaged in severe discriminatory conduct by corrupting the democratic process by lying to the Board. L & C not only lied to the Board about who started the fights, but they also reiterated their prejudices (and perhaps the stereotypes they were feeding throughout the neighborhood) by claiming it may have been b/c of their heritage.
 As a result, E’s teenage boys
 lost access, permanently, to pools and athletic facilities controlled by HA. Especially serious b/c of the boys’ age, but w/ the multitude of other problems faced by E family as a result of L&C’s vicious lies, it should definitely be enough to force RP to consider moving, especially where clear that 2 members of the Board (who also live on each side) have so much power to control access to certain “facilities” (which if disc, falls w/in 3617
 text).  

Here, more than a series of indirect consequences b/c of ambiguous statements by two neighbors opposed to a crisis home for mental patients. McDermott. (“more important that we express our fears…vehemently”). There is instead a family faced w/ serious and pervasive allegations and attacks by two people who have some power to influence elected HA
, and in a context of such harassment where a RP would seriously consider giving up his rts to housing, or perhaps even where the rt to enjoy the property no longer exists in reality. This is clearly interf under 3617. 

Dissent: 3604(b): Majority (=maj) fails to read plain language of 3604(b): “to discriminate…in terms, conditions, or privileges of sale or rental of a dwelling, or in the provision of services or facilities in connection therewith….” (emphasis added) As Gourlay (which is not binding, but persuasive) noted, italicized portion limits claims for disc provision of services to those in connection w/ actual sale, not P-A services, b/c 1st clause only mentions sale/rental of a dwelling. Gourlay, Halprin. 


Maj’s interp seems to insert word “enjoyment” into 3604(b). This is not the role of the cts. Cong wrote this statute, and left that word out. Further, Cong knew how to use the word, since it is included in both 3604(f)(3) and 3617. This suggests that 3604(b) is limited to the actual sale transaction, and that the P-A claim (for anything other than handicap, which is covered by 3604(f)(3)
 lies in 3617. 

Maj wrong to look to Gourlay’s FNs for guidance. When the HA context involves a purchase, as in this case, 3604(b) clearly does not allow P-A claims. Further, cts should not be getting involved in neighborly disputes, as in this case.  Unlike the landlord-tenant situation, a purchaser has greater property rts in his home, and is also on more equal footing w/ the HA than the landlord-tenant relationship. 

3617: Maj’s low standard will create flood of litigation. Maj fails to consider well-founded statutory construction: ejusdem generis 
. 3617 presents list of 3 specific phrases, followed by general term “interf,” which is clearly a catch-all provision, and therefore must be limited to scope of specifics. I would include trial ct’s requirement of “force or compulsion,” b/c otherwise anyone would be able to bring in a 3617 claim based on neighborly disputes and upset feelings, allege intent (w/o any good ev of it), and then flood the courts w/ endless litigation. The RP standard is too complex for housing situation, and “force and compulsion” would  maintain  traditional claims like car-bombing, Sturgiss, firebombing homes, Waheed, and other similarly brutal acts. Further, “seriously consider leaving” language is ambiguous, and will not prove  practicable standard b/c it is too subjective, even w/ inclusion of RP test (which, as in torts, is often tailored to parties, and may be exceptionally unworkable in the housing context). 

I disagree that there is ev in complaint to meet even maj’s low interf standard. L & C have 1st Amendment rts, mere rumors can’t be basis for interf claim. Unless words contain clear threats, 3617 should not allow words alone to be enough, since would make so many common neighborly disputes (and gossips) subject to litigation. McDermott.
Question IL:  Student Answer #2:  [MAF:  This answer is very solid on both issues.  On the 3604(b) question, the majority contains a very strong argument based in the language of 3603, although the dissent is a little stronger overall.  On the 3617 question, although there a couple of pretty solid argumnts in the dissent, the majority is much stronger, showing a really good sense of what the cases say and how to use them.]
Majority: §3604(b):  Plain/Dictionary Meaning of Statute – Not clear whether “services or facilities in connection therewith” under §3604(b) relates to “privileges of sale or rental” (“PSR”) or “dwelling.”  Plain meaning of “services and facilities” (“S/F”) of dwelling includes facilities like pool and athletic facility as part of package of buying home in community.  Epstein family (“EF”) bought home in anticipation of use of these facilities.  Yet, “S/F” in connection with “PSR” could only include those realtor, title, loan, and other services happen prior to the completion of the sale or lease of the property.  Therefore, plain meaning not clear if a §3604(b) violation.  Where plain meaning is ambiguous, cts. look at dictionary definition of word to find plain meaning from ordinary usage.  Gourlay.

Even if ct. assume that statute should interpret “S/F” to relate to “PSR,” dictionary meaning of facilities in connection with privileges of rental could include post-acquisition amenities like pool and athletic equipment, especially where landlord has ongoing duty to keep apartment and common areas habitable.  See Gourlay.  If dictionary definition could extend to post-acquisition S/F in context of rental, likely that it could also extend to sale, especially where HOA has similar duty as landlord to keep common areas habitable.  Yet, “S/F” could strictly be interpreted, as it was under “plain meaning,” only include S/F associated with the financial transaction of sale or rent.  Where plain meaning not clear, ct. must look at canons of construction (“CC”) to find meaning of statute.  Gourlay.

CC – If legislature uses particular language in one part of statute but omits in another section, presumption that legislature intentionally excluded language.  Gourlay.  Under §3604(f)(3)(B), legislature provided for protection against discrimination on basis of handicap to include “equal opportunity to use and enjoy a dwelling.”  Phrase clearly applies to post-acquisition enjoyment of property.  No such phrase of use and enjoyment exists under §3604(b).  If §3604(b) already included use and enjoyment of dwelling, there would have been no reason for legislature to include §3604(f)(3)(B) in statute.  Therefore, legislature intended to not provide for protection against discrimination in post-acquisition services, like pool and athletic equipment.

“S/F” interpreted as statutory terms of art.  Both “S/F” are found in statute under §3603(b)(1)(A) and §3603(c)(2).  Plain reading of (b)(1)(A) refers to S/F used in pre-acquisition of sale or rental by real estate brokers, agents, and salesmen.  This interpretation is clarified and supported in (c)(2).  Statute should be interpreted consistently throughout; two sections are the only other sections in statute where “S/F” are used in conjunction. Likely that legislature intended that “provision of S/F in connection therewith” refer to the pre-acquisition PSR of dwelling, as it is under (b)(1)(A) and (c)(2).[MAF:  This is very good!]

Policy and Legislative History Arguments – CC provide adequate evidence that §3604(b) does not encompass post-acquisition HOA pool and athletic use; BUT court still look to legislative history and policy if any doubt.  Santa Fe Trail.  Original purpose of FHA to address discrimination practices cut off inner city blacks to access to suburban housing.  Koch.  Where FHA concern was to address access to suburban housing for minorities, not clear how protection against post-acquisition discrimination could further this goal.

App. Ct. relies on Koch which bases large part of opinion on Neudecker.  Neudecker found post-residence acquisition claims based on disability allowed under §3604.  However, since Neudecker involved disability, Neudecker ct. upheld post-residence acquisition claim based on §3604(f)(3)(B), “equal opportunity to use and enjoy dwelling.”  While this phrase is present under §3604(f), it is clearly absent from §3604(b).  CC ( legislature purposely excluded from §3604(b).  Koch court cannot rely on Neudecker for a §3604(b) claim.

3617:  Though EF not entitled to claim under §3604(b), EF still may recover under §3617, as held in Koch, Sofarelli, Stirgus.

Plain/Dictionary Meaning – “Interference” defined in dictionary as interposing in way that hinders or impedes; come into collusion or be in opposition; enter into or take part in concerns of others.  Webster’s; Salisbury.  Not clear what conduct is included under definition; too expansive including innocuous conduct like enforcement of covenants against family of different religion or race; competitive bidder; landlord not allowing minorities to have parties on certain nights of week, etc.  Risk that every  dispute between neighbors of different races end up in federal ct. over FHA claim.  Gourlay.  If plain meaning not clear, look at CC to find meaning of statute.  Gourlay.

CC – Where general term follows specific term, general term should be understood as reference to and in context to specific term.  Gourlay; Salisbury.  “Interfere” is general term and is preceded by three specific terms, “coerce,” “threaten,” and “intimidate.”  Salisbury court held that all three specific terms require some act of force or compulsion.  Therefore, “interfere” should also be limited to acts of force or compulsion.  Salisbury.  However, Salisbury court overstates its ejusdem generis claim.  “Coerce”& “intimidate” both have force or compulsion in definition.  Webster’s.  Yet, definition of “threaten” does not explicitly involve any form of “compulsion” or “force.”  Not clear how Salisbury court would reconcile this distinction.  More instructive to look at how other cts. define “interference” under §3617 to carve out working definition.

Past Court Decisions – Gourlay held that “interference” claims are limited to conduct that is so severe or pervasive that would have effect of causing reasonable person to abandon exercise of housing rights.  Ct. compares conduct to Title VII hostile work environment claims; look for violence or threats of violence.  Gourlay finds close call where no violence or property damage occurred, content and context of discriminatory statements are limited, and only alleged discrim. action is filing of lawsuit.  Stirgus and Koch supported severe and pervasive standard, finding firebombing of house or systematic sexual assault and battery of women violated §3617.  

OTOH, cannot discover how far statute goes by observing direction in which it points.  Babin.  §3617 “interference” not limited to force or compulsion but also people in position to directly disrupt exercise or enjoyment of protected right & exercise power with discriminatory act.  Though, Babin found that seller not liable under §3617 where house sold to highest bidder even though buyers were motivated by animus to keep home intended for mentally disabled out of neighborhood.  Economic competition act not direct enough act to “interfere” with potential buyers’ enjoyment of rights.  Contrasted with Hughes, where court rejected Babin and found that “interference” did exist.  Economic exception rejected, especially where irrational behavior to spend money for purpose of prohibiting someone else from living next to you based on handicap.  

Majority rejects Hughes; creates test based on Babin.  Not clear Hughes court analysis of what is irrational behavior.  Bank’s behavior in Hughes might not be all that irrational if other buyers are also irrational.  Bank is motivated by making sure property values stay high and owner will be able to repay mortgage.  If other homeowners on street will sell property if handicap home moves in, then economic rational for bank to give mortgage to third party not opening handicap home.  


Majority creates test of “interference” based on tort-like proximate cause test.  While overt acts as described in Gourlay, Stirgus, and Koch are included in definition of “interference,” other less overt behavior also included.  Π must show that less overt act motivated by discrimination or animus was direct cause to Π’s loss of enjoyment of housing right.  Π must show no superseding or intervening causes to loss of enjoyment; if Δ shows superseding or intervening cause, then Π has no cause of action under §3617 “interference.”

Under allegations, clear that behavior of Cohen and Levy families (“CLF”) motivated by hatred for EF’s Arab background and CLF never punished children for name calling & vandalism against EF.  Ct. reluctant to find §3617 violation for mere name calling, but CLFs’ complete disregard for children’s behavior led to physical fight between EF children and CLF children.  CLF lied to Board for children to hide their children’s wrongdoing.  CLF children’s violent acts, along with the less overt acts of lying, were direct cause to EF children’s loss of enjoyment of pool and athletic equipment.  Acts as alleged fall squarely into definition of “interference” under §3617. 
DISSENT:  §3604(b):  
Plain Meaning – As owners of home in neighborhood, EF have property rights in common areas that they purchased with their home and pay for their maintenance in monthly dues to HOA.  Privilege or right of enjoying use of pool and equipment flows out of definition of purchase or rental of dwelling.  Koch.

CC – Does not provide clarity to meaning of clause.  §3603(b)(1)(A) and §3603(c)(2) both deal with exemptions as it relates to rental or sale of dwelling by parties which does not involve facilities or services of brokers, agents, or salesmen.  Not clear how this context of exemption could be imposed on §3604(b) which deals with prevention of discrimination in sale or rental of dwelling.  Majority’s analysis provides little clarity on the issue of interpretation.  As majority points out, “F/S” could relate back to “PSR” just as much as it could relate back to “dwelling.”

Legislature intended to provide disabled extra protection against discrim.; created statute to address special needs of disabled because face different type of discrim. than other groups.  However, just because legislature decided to provide disabled protection against discrim. under §3604(f)(2)(A); does not foreclose possibility that §3604(b) also provides post-acquisition protection; could be mere coincidence.  CC do not show solid conclusion; ct. look at legislative history.  Santa Fe. 

Legislative History – Courts construe terms of FHA generously.  Trafficante.  FHA created to promote truly integrated living patterns.  Gourlay; Starrett City.  First section of FHA originally presented to legislature to include policy of preventing discrimination in occupancy of housing.  Starrett City.  Agree with majority that original purpose was to address business practices preventing blacks from leaving inner city ghettos.  Starrett City.  Goals and purpose would be defeated if FHA provided pre possession but not post possession protection against discrim.  Gourlay.  

Even if legislature had not contemplated post possession, FHA was passed due to public outcry to social problem of severe racial discrimination against blacks.  Starrett City.  Legislature is voice of people.  Ambiguities of statute should be resolved with what that voice would want today.  Mandy.  Public voice today would want to continue to meet the problems of discrim.  Not always best approach to interpretation through literalism.  No surer way to misread a document than to read it literally.  Starrett dissent.  Legislative purpose of FHA prohibit discrim. as well as further integration.  Starrett; So. Suburban.  Construing statute to exclude post-acquisition discrim. defeats that purpose.

§3617:  Agree that CLF children’s actions amount to violation of §3617.  Disagree with majority’s test.  Too narrow where fails to find acts by bidders and banks whose less overt, indirect actions are clearly discrim. as “interference” under §3617.  Test focus less on causation and more on intent.  Greater the malicious and discrim. intent and less rational justification for act, greater attenuation between act and harm should be allowed.  Under this test, discrim. of Δs in Wilkey and Hughes found malicious with little to no rational justification.  So, still violation of §3617 “interference,” though act is attenuated.

Question IL:  Student Answer #3 (3604(b) Issue Only):  [I thought this was the best treatment of this issue; good on both language and policy in both the opinion and dissent.]
Majority:  Section 3604(b) of the Fair Housing Act does allow claims for post acquisition claims. The primary goal of the Fair Housing Act is to prevent discrimination and provide access to housing.  Section 3604(b) makes it unlawful “[t]o discriminate against any person in the terms, conditions, or privileges of sale or rental of a dwelling…” (emphasis added).  These privileges do not cease to exist once a dwelling is acquired.  

Had Congress meant to limit the protection of §3604(b) to the sale of the dwelling, as the trial court found in its reliance on Halprin, they would have omitted the mention of privileges and simply referred to what is at issue in a sales transaction: terms and conditions.  It can be argued that the term “privileges” simply refers to the general privilege of being able to buy or rent a home, but this is unfounded as that privilege is protected in §3604(a) and §1982. 

The term “privileges” was added to ensure that tenants and owners receives equal privileges that flow from the rental or sale of a home- privileges that continue through the duration of occupancy.  As discussed in Koch (page 117), legislative history supports the interpretation that Congress was concerned with preventing discrimination during occupancy. 

The case at hand serves as a good example of why §3604(b) creates a post acquisition claim.  The religious and national origin classifications that are at issue were unknown to the defendants at the time of acquisition.  Religion, national origin and some types of disabilities are not immediately visible, and therefore may not be discovered until after housing is acquired.  To read the statute so narrowly as to prevent a post-acquisition claim under §3604(b) would completely undercut the goals of the FHA and leave some victims of discrimination without remedy simply because their protected classification was not facially visible and the discovery and subsequent discrimination occurred during occupancy.  [MAF: This is a nice argument].

§3604(b) allows for a claim for denial of services by a homeowners’ association. The Court of appeals correctly relied on the post acquisition analysis in Koch, and appropriately extended this reasoning to the current case.  Homeowners’ associations are increasingly prevalent and in many cases control the very services and amenities that make a neighborhood or a building desirable to prospective buyers.  The use of swimming pools, gyms, and other common areas are selling points for the development and privileges that flow from purchasing a home or condo.  Mandatory homeowners’ association dues are used for the maintenance and upkeep of these facilities for the enjoyment of all members.  The board (or governing body with any such title) of a homeowners’ association is, with respect to services and amenities, essentially a landlord.  [MAF: nice argument.] The Court of Appeals reliance on Koch (involving a landlord and renters) is appropriate.  

The trial court relied of Halprin, a case involving a dispute with a homeowners’ association.  Even if we had not rejected the Seventh Circuit’s narrow reading of §3604(b), Halprin involved harassment and the imposition of an additional regulation, but not the outright denial of services by a homeowners’ association on the basis of a protected classification.  

Where a homeowners’ association allegedly denies services post-acquisition on the basis of a classification protected by the FHA, §3604(b) does allow for a claim.  The allegations are that the HOA treated the Epstein children differently by permanently banning them from the pools and athletic facilities, whereas the Levy and Cohen children received only a temporary ban.  For the §3604(b) claim to be successful, the plaintiff must show that the difference in treatment by the HOA board was based on religious and/or national origin.  

Dissent:  The plain language of §3604(b) makes no mention of a claim for post acquisition for denial of services by a homeowners’ association.  The statute 

only prohibits the discriminatory provision of services and facilities in connection with a sale of a dwelling.  The context of the use of the phrase ‘in connection therewith’ clearly limits claims for discriminatory provision of services to the provision of those services in connection with a sale, because the preceding sentence mentions only the sale or rental of a dwelling.
Gourlay.  Had Congress intended the statute to allow for a post-acquisition claim that protected use and enjoyment, they would have stated it, as is the case with §3604(f)(3).  

Though we do not find a claim against an HOA, we do not read the statute to exclude all post acquisition claims. The majority rely follows the reasoning of Koch, arguing that where the HOA is paid a fee and manages amenities, the HOA essentially becomes a landlord.  The language of the statute provides for the protection of “privileges of sale or rental,” and we interpret occupancy as a privilege flowing from the sale or rental. Halprin.  In Koch, the landlord was still effectively in control of the occupancy of the apartments, in which case the statute allows for a post-acquisition claim.  

The extension of the status of landlord to an HOA board is erroneous.  First, the HOA does not control occupancy as a landlord does.  Members of an HOA, no matter how powerful the HOA board, are still the owners of their property and control the privilege of occupancy that flows from a sale.  Second, the balance of power between a landlord and tenant versus an HOA board and member is very different.  Landlords essentially hold all power at the time of rental and post-acquisition. An HOA board holds virtually no power at the time of sale and has limited power post-acquisition.  Finally, Members of an HOA are also able to impact the composition of and decisions made by the HOA board through their votes and involvement, whereas tenants have no power, aside from moving, to change their landlord.  

Even under this Court’s expansive reading of §3604(b), the denial of services by the HOA cannot support a claim.  The “privileges of sale or rental” do not include the services provided by the HOA.  The purchase of a home in a neighborhood with amenities provided by an HOA does not guarantee access to the amenities; payment of HOA fees and membership in the HOA does.  The services provided by an HOA are privileges of payment of dues separate from the acquisition of a home.  [Clever idea, although often part of the closing documents a sale.]
Question IL:  Student Answer #4 (3617 Issue Only):  [MAF:  This was probably the second strongest on this issue (after the first model).  The majority opinion is particularly strong, doing nice solid work both in defense of the Gourlay rule and on application to these allegations.]
Majority:  3617 of the FHA states that “it shall be unlawful to coerce, intimidate, threaten or interfere with any person in the exercise or enjoyment of… any right granted or protected by” 3603-3606. The cts have struggled with the meaning of the concededly ambiguous term “interference.” See McDermott, Gourlay, Babin, Hughes. In one circuit, McDermott found that the term is a catchall and the section requires “force or compulsion.” In another circuit, Gourlay held that interference is conduct that is so severe/pervasive that a reasonable person would leave.  In addition to the confusion over the term “interference,” some cts have held that 3617 stands alone (Gourlay, Stirgus), while others have required a violation of 3603-3606, thereby turning the section into an aiding and abetting section. Ex. Frazier.

We do not read “interference” as being solely a catchall designed to require force and compulsion. Interference is its own term in the series, meaning “to hinder” or “impede” and to take part in the concerns of others. Webster’s 9th New Colleg. Dictionary. There are acts that lack force or compulsion yet still interfere so much as to deprive a property owner of their enjoyment. See Hughes. However, we take seriously the words “hinder” and “impede.” We recognize, as the Dissent points out, that the cts cannot be flooded with neighbor squabbles and that only severe actions will qualify as interference. We agree with the lower court’s variation of Gourlay standard. Discriminatory conduct cannot be merely inconvenient; it must be so severe or pervasive that it would make a reasonable person seriously consider leaving. We rely on the parallel reasoning of Title 7’s hostile work environment, expounded on further in Gourlay. We overrule McDermott as to the meaning of interference. 

Here, like in McDermott, neighbors sought to interfere with the use of another’s property based on the spreading of lies and misstatements. Like in Gourlay, a homeowners association allegedly acted unfairly to homeowners. In Gourlay, the ct’s examples of actionable interference included racial slurs, physical violence, property damage and numerous derogatory statements. [MAF:  good use of Gourlay.]
In the case at bar, conduct fitting each of categories allegedly occurred. The E’s fence was repeatedly spray painted with derogatory phrases by the children of CC and LL. These actions occurred after the realization that Monfia was Egyptian and her Muslim mother moved in. These actions continually damaged the E property and even after the children were caught their parents took no action. In Seaphus v. Lilly repeated acts of vandalism were held to be actionable under 3617. In Stirgus racially motivated violence and vandalism was also held actionable. We believe that there needs to be a uniform standard when it comes to vandalism and violence. Assuming that E’s sons were not the initial aggressors, the boys suffered violence at the hands of the sons of CC and LL. CC and LL themselves peppered the grandmother with derogatory phrases and urged E to leave the development. CC and LL’s conduct after they were legally advised by GG to stop their comments isolated E in silence. LL accused Monifa of lying about being Jewish and CC stoked concerns that the family was “hiding a terrorist cell.” Their children harassed the E boys at school. We find that because of these discriminatory actions, E states a claim for interference upon which relief can be granted. It is possible a reasonable person would consider moving based on these numerous events. As an aside we note that if these actions do not rise to interference then interference would mean only the extreme violence of Stirgus and cross-burning- essentially force and compulsion. 
Because we held in Section I that E stated a cause of action under 3604(b) it is unnecessary to this case to state whether 3617 stands alone or needs a cause of action from 3603-3606. However in the interest of resolving the circuit split we hold that section 3617 does not need a violation of another section for the claim to be actionable. If 3617 were not independent then actions by third parties that interfere with a family actually living in their house would go unpunished. The section would be reduced to an aider/abetter clause of the prior sections and that was not the announced intention of Congress. We agree with the reasoning in Koch and Neudecker. Had the legislature intended the section to turn on violations of 3603-3606, they could have written the section as such.

Dissent: Although we agree with the majority’s holding that 3617 does not require a separate violation of the FHA, we cannot agree with their definition of interference. Based on the canons of construction as noted in McDermott, interference is a catchall for conduct flowing under coerce, threaten and intimidate. It is impossible that Congress would prevent force and compulsion and then add in hindrance and a dalliance into the affairs of others. The majority simply says again that the punishment of bad acts (the ends) justifies the interpretation (means); the result of which will be increased litigation.  

Because no force or compulsion was used, we would reverse the Ct of Appeal. We would overrule Gourlay in so far as the standard for 3617, and although we feel for E, we would dismiss the complaint.  

� Legislative history (=LegH) also supports P-A rt. Although we are not aware of any LegH directly on point w/ P-A rts in HA context, Koch includes the original statement of policy of the FHA (including “occupancy” of housing). The inclusion of 3605 in FHA also suggests Congress (=Cong) was concerned w/ P-A disc. Koch.


� Not reaching decision on issues, but accepting the allegations as true for the sake of argument


� Both of these are cited in Koch, and are binding as Supreme Court cases. 


� FN 11 deals w/ 3604 (a), but it is the rationale that matters in this discussion. 


� We reject dst’s notion that “interf” is a catch-all provision. Nothing in text of the statute or legislative history suggests this. Interfere has its own unique definition, and if Cong disagrees w/ our interp, they may amend 3617 accordingly. 


� “Dirty Arab Bitch” spray painted on E’s fence for the world to see is a arguably a hate crime, and may be dangerous (to a different degree as a car bomb, Sturgis, which presents a more immediate threat) as it may draw negative attention and further threats or other actions from community members.   Further, the issue of whether N & J actually spray painted can be flushed out at trial. It is enough at the pleading stage. 


� This is not democracy, and the voting remedy is likely to have little effect, whereas here, neighborhood is 60% Jewish, Bd is 80% Jewish, and there is a longstanding historical Arab-Jewish conflict.


� One of whom was also kicked off the JV Soccer Team (no sports, greater effect on RP?) 


� Further, if disparate treatment in way HA is applying rules (i.e. in a disc’tory manner), that should be FHA violation. 


� Arguably similar to Arlington Heights, departure from procedure, and Rizzo. 


� Koch, further surplusage arg about 3604(f)(3), (f)(2), which is identical to 3604(b)


� Plus, everyone knows a canon of construction means nothing if it is not in Latin. 
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