DISABILI TY LAW (FALL 2022)

UNIT ONE SUPPLEMENT
The McDonnell-Douglas Burden Shift
THE STRUCTURE OF THE BURDEN SHIFT


In McDonnell Douglas v. Green, 411 U.S. 792 (1973), and Texas Dept. Of Community Affairs v. Burdine, 450 U.S. 248 (1981), the Supreme Court elaborated the burdens of production and proof in a lawsuit by a private individual claiming that an employer had violated Title VII, the federal statute prohibiting discrimination in employment.  Federal courts interpreting the federal Fair Housing Act have adopted the structure of the McDonnell Douglas burden shift, which is laid out below.  
The Plaintiff’s Prima Facie Case:  In a case in which the plaintiff claims s/he was not hired because of race discrimination, under McDonnell Douglas, the plaintiff bears the initial burden of demonstrating a version of the following prima facie case:

(1) that s/he belongs to a racial minority;

(2) that s/he applied and was qualified for a job for which the employer was seeking applicants;

(3) that s/he was rejected

(4) that after the rejection, the position remained open and the employer continued to seek applicants from persons with similar qualifications.

See McDonnell Douglas, 411 U.S. at 802.  The Court made clear that the precise nature of the prima facie case would vary with the particular claim being made.  See id.n.13. For example, in Burdine, the Court held that the plaintiff met the first and fourth prongs of the prima facie case by showing that she was a woman who applied for a job that was eventually given to a man.  See 450 U.S. at 253 n.6.  The prima facie case creates a rebuttable presumption that discrimination has occurred.  Id. at 254.

The Defendant’s Burden of Production: Once the plaintiff has provided evidence sufficient to state the prima facie case, the burden shifts “to the employer to articulate some legitimate, non-discriminatory reason for the employee’s rejection.” McDonnell Douglas, 411 U.S. at 802.  The defendant’s explanation “must be clear and reasonably specific.”  Burdine, 450 U.S. at 258.  However, Burdine makes clear that this is merely a burden to produce some evidence, not a burden of proof:

The defendant need not persuade the court that it was actually motivated by the proffered reasons. … It is sufficient if the defendant’s evidence raises a genuine issue of fact as to whether it discriminated against the plaintiff.   To accomplish this, the defendant must clearly set forth, through the introduction of admissible evidence, the reasons for the plaintiff’s rejection.

Id. at 254-55. 

Although this burden is quite easy to meet, “the defendant nevertheless retains an incentive to try to persuade the trier of fact that the … decision was lawful [so it] normally will try to prove the factual basis for its explanation.”  Id. at 258.

The Plaintiff’s Ultimate Burden:  After the defendant meets its burden by articulating a legitimate reason for its actions, the plaintiff has an opportunity to prove by a preponderance of the evidence that the articulated reason was merely a pretext for forbidden discrimination. McDonnell Douglas, 411 U.S. at 804; Burdine, 450 U.S. at 215.  The burden to show pretext 

merges with the ultimate burden of persuading the court that she has been the victim of intentional discrimination. She may succeed in this either directly by persuading a court that a discriminatory reason more likely motivated the employer or indirectly by showing that the employer’s proffered explanation is unworthy of credence. 

Burdine, 450 U.S. at 256.   


While the trier of fact considers plaintiff’s evidence of pretext, it may continue to consider the evidence that made up the prima facie case.  The defendant’s articulation of a legitimate reason eliminates the presumption in favor of a finding of discrimination, but does not undercut the probative value of the evidence that constituted the plaintiff’s initial showing.  See id. at 255 n.10.


If the trier of fact finds that the defendant’s articulated reason is false, does the plaintiff automatically win?  The Supreme Court said “no” in St. Mary’s Honor Center v. Hicks, 509 U.S. 502 (1993).  The Court held that because the plaintiff retains the ultimate burden of proving that the defendant engaged in forbidden discrimination, simply disproving the asserted rationale does not provide a victory as a matter of law.  The fact-finder still must be convinced that discrimination was the true reason for the defendant’s actions.  “It is not enough  … to disbelieve the employer; the factfinder must believe the plaintiff’s explanation of intentional discrimination.  Id. at 519.

However, in Reeves v. Sanderson Plumbing Products, 120 S.Ct. 2097 (2000), the Court clarified that simply presenting the prima facie case plus evidence rebutting the defendant’s articulated reason can be sufficient to satisfy the plaintiff’s ultimate burden.   No additional submission of evidence is necessary.  Id. at 2109.  The Court noted, however, that such a showing would not always be sufficient.  For example, judgment as a matter of law for the defendant would be appropriate 

if the record conclusively revealed some other, nondiscriminatory reason for the employer’s decision or if the plaintiff created only a weak issue of fact as to whether the employer’s reason was untrue and there was abundant and uncontroverted evidence that no discrimination had occurred.  

Id. at 2108.  Together, Hicks and Reeves suggest that, when a plaintiff’s only evidence beside the prima facie case goes to showing the falsity of the defendant’s proffered reason, the finder of fact will usually be allowed to decide whether there is liability.

JUSTIFICATIONS FOR THE BURDEN SHIFT

The prima facie case serves to “eliminate[ ] the most common non-discriminatory reasons for the plaintiff’s rejection. “  Burdine, 450 U.S. at 254.  For example, if the plaintiff cannot provide evidence that s/he was qualified for the job in question, s/he cannot proceed.  Similarly, if the employer decided it no longer wanted to hire anyone for the job, the plaintiff should be unable to provide evidence to meet the fourth prong.  Once the prima facie case has eliminated these reasons, the employer’s acts, “if otherwise unexplained, are more likely than not based on the consideration of impermissible factors.”  Id. (quoting Furnco Construction Corp., 438 US 567, 577 (1978)).  Thus, the creation of a rebuttable presumption of discrimination is appropriate.  Id.

The defendant’s burden of production serves to narrow the focus of the case “so that the plaintiff will have a full and fair opportunity to demonstrate pretext.”  Id. at 255-56.  It prevents the plaintiff from having to anticipate and disprove every possible legitimate reason for the defendant’s acts.  It also takes into account that the defendant will usually have much better access to information about the challenged decision.  Once the plaintiff knows the defendant’s claimed reason, it can use the discovery process to explore relevant evidence that is in the defendant’s possession.  See id. at 258.
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DISCUSSION QUESTIONS
1.01. What possible purposes can you identify for each of the following types of claims if brought on behalf of people with disabilities?

(A) Disparate Treatment

(B) Construction Requirements

(C) Reasonable Accommodations/Modifications

1.02. The Supreme Court and the Textbook primarily characterize the issue in Davis as what constitutes an “otherwise qualified” individual.  Why does it make sense to also view as deciding when a proposed modification (or accommodation) is reasonable? What specific language in Davis might be used as legal standards for determining reasonableness in this context?
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SHAPIRO v. CADMAN TOWERS, INC.
 51 F.3d 328 (2d Cir. 1995)

MINER, Circuit Judge:  Defendants‑appellants Cadman Towers, Inc., a 400‑unit city‑aided cooperative apartment building in Brooklyn, and Sydelle Levy, the president of the cooperative's Board of Directors, appeal from an order. . . granting a preliminary injunction in favor of plaintiff‑appellee Phyllis Shapiro, a Cadman Towers cooperative apartment owner who is afflicted with multiple sclerosis. The injunction, issued pursuant to 42 U.S.C. §3604(f), requires Cadman Towers, Inc. and Levy (collectively “Cadman Towers”) to provide Shapiro with a parking space on the ground floor of her building's parking garage. For the reasons that follow, we affirm. . . .

BACKGROUND.  In the late 1970s, ... Shapiro was diagnosed as suffering from multiple sclerosis (“MS”), a disease of the central nervous system. One of Shapiro's doctors, Lave Schainberg, describes the type of MS suffered by Shapiro as one that follows a “relapsing progressive course where the patient goes downhill in a stepwise fashion over many years and eventually, in 30 or 35 years, becomes totally confined  to a wheelchair.” While MS ordinarily is characterized by an “unpredictable course,” the disease generally “manifests itself by difficulty in walking, urinary problems, sensory problems, visual problems, and fatigue.” Factors such as stress, cold temperatures, or infection tend to aggravate the symptoms. At times, Shapiro suffers physical weakness, difficulty in walking, loss of balance and coordination, fatigue, and severe headaches. During good periods, she can walk without assistance; at other times, she needs a cane or a wheelchair. Shapiro also suffers from severe bladder problems, resulting in incontinence. She presently catheterizes herself to relieve the buildup of urine.

   
In 1990, Shapiro moved into a two‑bedroom apartment in Cadman Towers. During her first two years there, Shapiro used public transportation and private car services to commute to her job as a guidance counselor at a middle school and to various social events. However, each of these modes of transportation presented various difficulties to Shapiro because of her disease.

   
In early 1992, Shapiro acquired an automobile. Parking space in her Brooklyn Heights neighborhood, as in most parts of New York City, is extremely scarce. Initially, Shapiro parked her car on the street, taking advantage of a city‑issued “handicapped” sticker that exempted her from normal parking rules and regulations. Even with that, however, it still was extremely difficult for her to find a parking spot, as many other persons who work or live in her neighborhood also have special parking privileges. Shapiro testified that the long delay in finding a parking space and walking to her building resulted in numerous urinary “accidents.” When she used an indwelling catheter, this delay would cause the bag to fill up, resulting in pain and leakage. 

The Cadman Towers apartment complex where Shapiro lives consists of two buildings and two parking garages. At 101 Clark Street, where Shapiro's apartment is located, there are 302 apartments and 66 indoor parking spaces. At 10 Clinton Street, there are 121 apartments and 136 parking spaces. The parking rate at either location is approximately $90 per month, considerably less than the $275 charged by the closest commercial garage. Due to the disparity in numbers between apartments and parking spaces, Cadman Towers generally has adhered to a first‑come/first‑served policy when allocating parking spaces. Pursuant to this policy, an individual desiring a parking space makes a written request to have his or her name placed on a waiting list. An applicant first waits for a space at 10 Clinton, and, after being assigned one at that location, becomes eligible to await assignment of a space at 101 Clark. Parking‑space users were required to live in Cadman Towers, and each apartment could be allocated only a single space. There were, however, exceptions to the building's usual policy. Six apartments had two parking spaces, apparently under a grandfathering arrangement, and at least one elderly resident was permitted to have her son, who works nearby, use her parking space. Also exempted from the first‑come/first‑served policy are three spaces given without charge to certain building employees as part of their compensation.

   
In February of 1992, Shapiro requested that a parking spot in the 101 Clark Street garage be made available to her immediately on account of her disability. This request was denied by the cooperative's Board of Directors, and Shapiro was advised to place her name on the appropriate waiting list. Her present counsel  and her brother, who also is an attorney, then wrote to the Board, requesting that Ms. Shapiro receive an immediate parking spot. After receiving these letters and consulting with counsel, Cadman Towers took the position that any duty under the Fair Housing Act to accommodate Shapiro's disability did not come into play until she was awarded a parking space in the normal course. Once Shapiro became entitled to a parking space, the building would then attempt reasonably to accommodate her disability, perhaps by assigning her a parking space near her apartment. 

   
... Shapiro filed a complaint with the Department of Housing and Urban Development ("HUD"), alleging housing discrimination under the Fair Housing Amendments Act. After an investigation, HUD issued a charge of discrimination.... Shapiro elected ... to have her claims addressed in a civil action filed in the district court. ... [S]he filed a complaint ... alleging that Cadman Towers' refusal to provide her with an immediate parking space violated ... 42 U.S.C. §3604(f).  With her complaint, Shapiro also filed a motion for a preliminary injunction.  ... [T]he United States filed a complaint against Cadman Towers ... alleging housing discrimination on the same grounds pleaded by Shapiro, and the two cases were consolidated.  After conducting an evidentiary hearing, the district court granted Shapiro's motion for a preliminary injunction.... The injunction prohibited Cadman Towers from refusing to provide Shapiro with an immediate parking space on the ground floor of the garage at 101 Clark Street.

DISCUSSION  

 * * *

Irreparable Harm.  A showing of irreparable harm is essential to the issuance of a preliminary injunction. To establish irreparable harm, the movant must demonstrate “an injury that is neither remote nor speculative, but actual and imminent” and that cannot be remedied by an award of monetary damages. Tucker Anthony Realty Corp. v. Schlesinger, 888 F.2d 969, 975 (2d Cir. 1989). Here, the district court premised its determination of irreparable harm upon its finding that Shapiro was subject to risk of injury, infection, and humiliation in the absence of a parking space in her building. Specifically, the court found that Shapiro suffers from "an incurable disease that gradually and progressively saps her strength and interferes with her balance and bodily functions." The court summarized the impact of Shapiro's condition as follows: 

Plaintiff's disease makes her a candidate for accidental loss of balance, particularly during the winter season when her condition is aggravated. In addition, her urinary dysfunction results in episodes of embarrassing humiliation and discomfort which could be significantly reduced were she allowed to park indoors. The inconvenience suffered by a typical city resident forced to de-ice the car after a winter snowstorm is mild when compared to the discomfort, stress, and ensuing fatigue experienced by plaintiff when faced with the same task. 


Cadman Towers contends that many of the factual findings upon which the district court premised its determination of irreparable harm were clearly erroneous, and that the injunction should be overturned for that reason.

Shapiro’s Medical Condition.  Cadman Towers contends that the district court erred by failing to give sufficient weight to the testimony of other building occupants and the building staff regarding their observations of Shapiro's condition. These witnesses testified that, prior to the initiation of the proceedings giving rise to this appeal, Shapiro had always appeared to walk normally and that they had never observed her using a wheelchair. In discounting these observations by lay observers unfamiliar with Shapiro’s disease or its symptoms, the district court relied instead on the testimony given by Shapiro’s medical experts, including her treating physician. The district court's reliance on medical evidence adduced at the evidentiary hearing unquestionably was proper and the findings based thereon cannot be said to be clearly erroneous. Moreover, any purported inconsistency between the lay witnesses' observations and the testimony of Shapiro’s experts is, as the district court found, explainable by the fluctuating nature of Shapiro’s symptoms.

   
Cadman Towers also takes issue with the district court’s assessment of Shapiro’s urinary difficulties, arguing that Shapiro’s incontinence could be remedied by the permanent use of an indwelling catheter. While the district court did not make a specific finding with respect to this point, each party's expert testified that long‑term use of an indwelling catheter was inadvisable due to the risk of serious complications, including recurring infections. It seems clear that the district court credited this testimony and found that the permanent use of an indwelling catheter was medically inadvisable for Shapiro.  Inasmuch as this finding has substantial support in the record, it is not clearly erroneous.

Availability of Other Parking for Shapiro.  Cadman Towers argues that Shapiro did not need a parking space in its garage, because she could park on the street in spaces set aside for handicapped persons or in a commercial parking garage. However, the district court found that parking spots on the street frequently were unavailable to Shapiro or were too far away, and this determination is supported by the record. Similarly, the record supports the district court's determination that, in view of the severity of the difficulties experienced by Shapiro, the closest commercial parking garage also is too far from her apartment.

 
In sum, we believe that the district court's factual findings with respect to Shapiro's medical condition and the associated hardships are well supported by the record and are not clearly erroneous. We therefore conclude that the district court did not err in determining that Shapiro would likely suffer irreparable physical and emotional harm absent issuance of the injunction.

Likelihood of Success.  To establish Shapiro's likelihood of success on the merits, we must examine the statutory scheme under which she brings this suit. The Fair Housing Amendments Act of 1988 ("FHAA") was enacted to extend the principle of equal opportunity in housing to, inter alia, individuals with handicaps. ...  The legislative history of [§3604(f)(3)(B)] indicates that 
the concept of “reasonable accommodation” has a long history in regulations and case law dealing with discrimination on the basis of handicap.  A discriminatory rule, policy, practice or service is not defensible simply  because that is the manner in which such rule or practice has traditionally been constituted.  This section would require that changes be made to such traditional rules or practices if necessary to permit a person with handicaps an equal opportunity to use and enjoy a dwelling.

H.R. Rep. No. 711, 100th Cong., 2d Sess. (1988).  Applying these principles, the district court concluded that Shapiro was likely to succeed on the merits of her FHAA claim. . . .

Interpretation of “Reasonable Accommodation”.  Cadman Towers contends that the district court erred by failing to interpret the phrase "reasonable accommodation" used in 42 U.S.C. §3604 in the same manner as the phrase has been interpreted under Title VII of the Civil Rights Act of 1964. Title VII requires an employer to “reasonably accommodate” an employee's religious observances or practices, provided that the requested accommodation would not work an “undue hardship” on the employer's business.  Cadman Towers contends that cases construing the term “reasonable accommodation” under Title VII consistently have held that the concept of “reasonable accommodation” requires only equal treatment and in no event extends to “affirmative action.” See Trans World Airlines, Inc. v. Hardison, 432 U.S. 63, 76‑77, 84, (1977) (Title VII's rule of “reasonable accommodation” did not require employer to compel a more senior worker to work a shift that the plaintiff could not work for religious reasons). Applying the Title VII standard for religious accommodation, Cadman Towers argues that, while Shapiro must be given an equal opportunity to use the building's parking garage, the court erred in granting her preferential treatment.

   
While Cadman Towers may be correct in its assertion that, under Title VII, any accommodation requiring more than a de minimis cost is an “undue hardship” and thus unreasonable, its reliance on Title VII is misplaced. We believe that in enacting the anti‑discrimination provisions of the FHAA, Congress relied on the standard of reasonable accommodation developed under §504 of the Rehabilitation Act of 1973....  Section 504 prohibits federally‑funded programs from discriminating on the basis of a handicap and requires such programs to reasonably accommodate an otherwise‑qualified individual's handicaps. The legislative history of section §3604(f) plainly indicates that its drafters intended to draw on case law developed under §504, a provision also specifically directed at eradicating discrimination against handicapped individuals.


The legislative history of §3604(f) makes no reference to Title VII nor to the cases interpreting it. The absence of such a reference is highly significant, because the concept of reasonable accommodation under §504 is different from that under Title VII.  While the Supreme Court has held that §504 was intended to provide for “evenhanded treatment of qualified handicapped persons” and that it does not “impose an affirmative‑action obligation,” [Southeastern Community College v. Davis, 442 U.S. 397, 410-11 (1979)], the Court explained in a later case that “the term ‘affirmative action’ referred to those ‘changes,’ ‘adjustments,’ or ‘modifications’ to existing programs that would be ‘substantial’ or that would constitute ‘fundamental alterations in the nature of a program’  rather than those changes that would be reasonable accommodations,” Alexander v. Choate, 469 U.S. 287, 300 n.20 (1985). Accordingly, “reasonable accommodation” under §504 can and often will involve some costs. See Dopico v. Goldschmidt, 687 F.2d 644, 652 (2d Cir. 1982) (“Section 504 does require at least ‘modest, affirmative steps’ to accommodate the handicapped . . . .”).

   
In light of the legislative history of §3604, which specifically indicates that the term “reasonable accommodation” was intended to draw on the case law under §504..., and the fact that both provisions are directed toward eliminating discrimination against handicapped individuals, we conclude that the district court correctly relied on the standards for “reasonable accommodations” developed under §504, rather than the more restrictive standard of religious accommodation developed under Title VII. Thus, Cadman Towers can be required to incur reasonable costs to accommodate Shapiro’s handicap, provided such accommodations do not pose an undue hardship or a substantial burden.

Duty to Accommodate Shapiro. Cadman  Towers also argues that any duty to accommodate Shapiro has not yet arisen. In its view, only when Shapiro reaches the top of the parking garage's waiting list in the normal course will parking be a “service[] or facility. . . [offered] in connection” with the rental of her dwelling. 42 U.S.C. §3604(f)(2). We disagree. Pursuant to §3604(f)(3)(B), Cadman Towers is required to make reasonable accommodations in its rules and practices so as to enable Shapiro to “use and enjoy [her] dwelling.” As discussed above, without a nearby parking space, Shapiro is subjected to a risk of injury, infection, and humiliation each time she leaves her dwelling and each time she returns home. We agree with the district court that, under these circumstances, nearby parking is a substantial factor in Shapiro's “use and enjoyment” of her dwelling.

Further support for this conclusion is found in 24 C.F.R. §100.204(b), a regulation promulgated by HUD that provides an example of a “reasonable accommodation” under the FHAA. The example set forth in §100.204(b) posits a building with 300 apartments and 450 parking spaces available on a first‑come/first‑served basis, and states that  the duty to make "reasonable accommodations" obligates the building management to reserve a parking space for a mobility‑impaired tenant near that tenant's apartment. It explains the reason for this as follows:

Without a reserved space, [the tenant] might be unable to live in [the apartment] at all or, when he has to park in a space far from his unit, might have difficulty getting from his car to his apartment unit. The accommodation therefore is necessary to afford [the tenant] an equal opportunity to use and enjoy a dwelling.

Although the situation before us is different from the example, because at Cadman Towers there are fewer parking spaces than apartments, this regulation makes it clear that the use and enjoyment of a parking space cannot be considered in isolation from the tenant's ability to use and enjoy her dwelling place, a right specifically protected by the FHAA....

   
Cadman  Towers, however, attempts to use the example set forth in §100.204(b) to support its position. It argues that HUD's inclusion of such an innocuous example of a reasonable accommodation must have been intended to demonstrate that only trivial burdens can be placed on property owners. This argument is without merit. “There is no suggestion in the regulations that [these examples] are intended to be exhaustive... .” United States v. Village of Marshall, 787 F. Supp. 872, 878 (W.D. Wisc. 1991) (rejecting the same argument). Moreover, such a interpretation would be inconsistent with the Supreme Court's admonition that the Fair Housing Act be given a “generous construction,” based on the importance of the anti‑discrimination policies that it vindicates. Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205, 211‑12 (1972). 

Rights of Other Tenants.  Cadman Towers also argues that a reasonable accommodation under the FHAA cannot include displacing tenants who already have parking spaces assigned to them or interfering with the expectancy of persons already on the waiting list. It bases this argument on lines of cases under §504 and Title VII involving seniority rights in the workplace in which courts have held that displacing workers with seniority is not a reasonable accommodation. Cadman Towers analogizes its first‑come/first‑served allocation of parking spaces to a traditional seniority system in the workplace, typically implemented under a collective bargaining act.

   
The extent to which a “reasonable accommodation” for a handicapped individual can burden or take away rights or privileges enjoyed by non‑handicapped persons is an important question of first impression in this Circuit, particularly in the non‑workplace context. However, it would be premature for us to reach this issue now. The district court found that Shapiro could be accommodated without displacing any existing tenants, because three parking spots are reserved for building personnel and these workers could park in a commercial garage. Moreover, the court found that one parking space was used by a person that did not live in the building. These findings are well supported by the record and will not be disturbed on appeal. Accordingly, four parking spaces  were available for handicapped individuals that would not impair the rights of other non‑handicapped building tenants. We note, however, that the policies implicated in collective bargaining and labor‑relations cases  are different from the policies implicated in the assignment of a parking space to a handicapped person.

Conclusion as to Likelihood of Success.  Based on the foregoing, we agree with the district court that defendants are under a duty to reasonably accommodate Shapiro’s need for a parking space in Cadman Towers' parking garage. We also agree with the district court that this accommodation may involve some changes to Cadman Towers' present method of allocating parking spaces and may require the cooperative to incur some costs. In view of Cadman Towers’ refusal to make any accommodations for Shapiro's handicap, reasonable or otherwise, we therefore conclude, as did the district court, that Shapiro has demonstrated a clear likelihood of success in establishing a violation of the FHAA.

Conclusion as to Issuance of the Injunction.  Having upheld the district court's determinations that (1) Shapiro would likely suffer irreparable physical and emotional harm absent issuance of the injunction and that (2) Shapiro had demonstrated a clear likelihood that she will succeed on the merits of her FHAA claim, we conclude that the district court did not abuse its discretion by requiring Cadman Towers to provide Shapiro with a parking space in its garage during the pendency of this litigation.  Indeed, faced with Cadman Towers' failure to suggest any alternative solutions, the district court had little choice but to enter the injunction requested by Shapiro.
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DISCUSSION QUESTIONS: Shapiro
1.03.  Unlike the Rehab Act and the ADA, the FHA does not refer to “otherwise qualified” individuals.  Assuming Congress deliberately chose the relevant language for each statute,  what reasons might support the difference?
1.04.
In Shapiro, the defendant challenged a number of the trial court’s findings of fact.  What were these challenges and how did the court of appeals respond?  Why might a lawyer recommend to a client that they not raise these issues on appeal?  Is there any harm in trying?

1.05.
What argument from a parallel statute does the defendant make about the meaning of “reasonable accommodation?”   Why does the court reject this argument?  What information does the court provide about what the phrase means?

1.06.
What arguments do the parties in Shapiro make about the applicability of 24 CFR §100.204(b)(2)?  What do you think the provision suggests about the correct outcome of the case?

1.07.
The court never needs to reach the hard question of whether the statute would require the cooperative to give her a parking space if it meant displacing the existing parking rights of another tenant.  How would you apply the standards from Davis to that question How should the question be resolved?
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