DISABILI TY LAW (FALL 2023)

UNIT TWO SUPPLEMENT
DISCUSSION QUESTIONS
2.01: Identify one ability or condition that some animals have that you wish you could have. (Eyes of an eagle; sense of smell of a bloodhound; flght of a bumblebee, etc.)

2.02:
(a) Identify one ability or condition that you have that many humans don’t. 

(b) Identify one ability or condition that some other humans have that you don’t.

2.03: In deciding which impairments or conditions should get legal protection as “disabilities,” what factors should we consider? What percent of humans have that particular condition?  The extent of a person’s “fault” in acquiring the condition? The particular type of conduct fr which the person is seeking help (employment, housing, education, etc.) ? Other factors?
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FRANKLIN BUILDING CORP. v. CITY OF OCEAN CITY

946 F.Supp. 1161 (D.N.J. 1996)  

ORLOFSKY, District Judge.  Plaintiff Franklin Building Corp. ... has filed this action, on its own behalf and on behalf of several “John Doe” plaintiffs, against the City of Ocean City ..., the City Council of the City of Ocean City ..., the City Administrator, and several members of the Council both in their official and individual capacities.  Franklin alleges that, by failing to pass a “resolution of need,” the Council wrongfully blocked Franklin’s proposed housing project.1 
  
Plaintiff principally alleges that the Council’s failure to approve its request for a “resolution of need” constituted a violation of the Fair Housing Amendments Act of 1988.  Plaintiff also claims that defendants violated Section 504 of the Rehabilitation Act of 1973, denied the plaintiffs equal protection and due process of law, violated 42 U.S.C. §1983, violated the New Jersey Constitution, New Jersey’s Municipal Land Use Law, and New Jersey’s Law Against Discrimination, and tortiously interfered with Franklin’s prospective economic advantage. ... Plaintiffs seek declaratory, and injunctive relief, as well as compensatory damages.

  
Plaintiff ... has moved for partial summary judgment on the issue of defendants’ liability under the FHAA... .  Defendants oppose Franklin’s motion and have filed a cross-motion for partial summary judgment seeking to dismiss plaintiffs’ claims based upon the FHAA and all claims against the individual defendants.  These partial summary judgment motions require this court to determine the proper scope of a municipality’s duties under the FHAA when presented with an application for a “resolution of need” ..., and whether the City Council of Ocean City breached those duties in its consideration of Franklin’s proposed housing project for seniors.  In addition, defendants’ cross-motion for partial summary judgment presents the question whether the defendants who are named in their individual capacities are insulated from liability by absolute legislative immunity or qualified immunity.

  
While a number of Circuit Courts of Appeals have addressed the FHAA in the context of denials of zoning variances or conditional use permits, this appears to be a case of first impression insofar as it presents the question whether a municipality’s failure to approve a “resolution of need,” which precedes a zoning board decision, violates the FHAA.


How our society provides for its elderly is among the most sensitive of contemporary issues.  The so-called “graying of America” has led commentators to question seriously whether sufficient facilities exist to serve this rapidly growing sector of our population. Health care concerns often dominate the debate.  However, considerable effort has been expended researching the availability of appropriate housing for the elderly.  ...

   
Franklin contends that the actions of the City Council of Ocean City have reduced the housing options that would otherwise have been available for New Jersey’s elderly.  Ocean City contends that Franklin’s proposal would not adequately have addressed the real housing needs of senior citizens, and that its opposition to the resolution of need was based upon a legitimate belief that Franklin’s proposal would not have addressed the need for elderly housing.  Because the summary judgment record is inadequate to resolve the issue of whether the Council’s conduct violated the FHAA, partial summary judgment as to this issue must be denied.  Although the applicability of the doctrine of legislative immunity to the facts of this case presents a close question, which I have resolved in plaintiff’s favor, defendants’ cross-motion to dismiss all claims against the Council members in their individual capacities will nevertheless be granted on the basis of the defendants’ qualified immunity. ... 

I.  Facts.  Franklin Building Corporation contracted to purchase the Flanders Hotel in Ocean City, New Jersey, with a view to converting the hotel into an “age restricted” rental property. Franklin proposed to accept only tenants aged 55 and over and planned to set aside approximately twenty percent of the project’s units for low and moderate income families. Franklin applied to the City Council of Ocean City for a “resolution of need,” without which it could not secure financing from the New Jersey Housing and Mortgage Finance Agency (“NJHMFA”).  Franklin alleges that this financing was critical to the success of its planned renovation of the Flanders. Franklin further contends that the City Council was aware that “it could not ... go forward with the proposed project” without NJHMFA financing.  


When the approval of the “resolution of need” was moved before the Council, after several months and two public hearings, it failed to receive a second, thereby effectively defeating Franklin’s application.  Faced with no possibility of obtaining NJHMFA-backed financing, Franklin abandoned the Flanders Hotel project. …

III.  Discussion:  


A.  Standing.  Defendants contend that Franklin lacks standing to sue under the Fair Housing Act. ... Generally, one cannot assert the rights of third parties in a suit in federal court. However, the Supreme Court has concluded that the Fair Housing Act extends standing to any party who can demonstrate injury in fact, the Article III minimum threshold for standing.  See Havens Realty Corp. v. Coleman, 455 U.S. 363, 377-78 (1982).  Indeed, under the FHAA, a plaintiff builder may assert the rights of third-party “John Does” who allegedly would have benefited from the proposed housing.  Hovsons, Inc. v. Township of Brick, 89 F.3d 1096, 1100 n.2 (3d Cir.1996).

Notwithstanding this clear mandate to interpret the standing requirement broadly in cases brought under the Fair Housing Act, defendants contend that Franklin lacks standing because it is “not within the class of persons intended to be protected by Congress in enacting the Fair Housing Act,” since it did not intend to lease units in its finished project to “handicapped” older adults. The standing requirement focuses upon the allegations of the complaint. ... Franklin has alleged that defendants discriminated on the basis of handicap, namely, the misperception that the potential residents of the Flanders Hotel project would be incapable of independent living because of their age, and that Franklin has suffered economic injury as a result of this discrimination.  To require more from Franklin to confer standing would transform the standing inquiry into a judgment on the merits.  If the intended tenants of Franklin’s proposed housing project do not fit within the definition of handicapped persons, plaintiffs cannot prevail on the merits.  This, however, is beyond the scope of this court’s inquiry into the question of plaintiffs’ standing.

  
Defendants further contend that Franklin lacks standing because it has no continuing economic interest in the Flanders Hotel project.  Defendants rely upon Nasser v. City of Homewood, 671 F.2d 432, 437-38 (11th Cir.1982), for the proposition that Congress did not intend “to entrust the enforcement of the Fair Housing Act” to developers who suffered only economic injury and whose project was no longer “viable” when suit was filed.

  
Notably, although Nasser was decided approximately one month after the Supreme Court’s decision in Havens Realty, the Eleventh Circuit makes no mention of that case.  Thus, it is not immediately clear that Nasser ‘s view of the proper extent of standing under the Fair Housing Act entirely comports with more recent cases.  If there is, indeed, any conflict, this court must follow Hovsons.

  
Moreover, Nasser is easily distinguished from Hovsons and the present case.  The basis for denying plaintiffs standing in Nasser was the absence of any “allegation of interference with the plaintiffs’ rights or that [the plaintiffs] have aided or encouraged any other person in the exercise or enjoyment of any right protected by the Act.”  Franklin in fact alleges that the City of Ocean City illegally discriminated against the “John Doe” plaintiffs on the basis of perceived handicap.  

Finally, defendants contend, in the alternative, that Franklin lacks standing to seek injunctive relief, because it has no continuing interest in the Flanders Hotel project.  In addition to “injury in fact,” Article III requires that the injury be of a kind that will be redressed by a favorable decision. ... A thorough review of plaintiffs’ complaint reveals no allegation of an intention to develop any similar project in the immediate future in the City of Ocean City which would require a “resolution of need.”  Accordingly, I conclude that plaintiffs lack standing to seek injunctive relief.

  
B.  Prima Facie Discrimination.  Having concluded that this case is justiciable, albeit only as to plaintiffs’ claims for damages, I now turn my attention to the merits of the competing motions for partial summary judgment.  The Fair Housing Amendments Act of 1988 extended the protections of the Fair Housing Act to persons with disabilities. ... The Act substantially borrowed its definition of “disability” from Section 7 of the Rehabilitation Act of 1973.9 A similar definition was subsequently incorporated into the Americans with Disabilities Act..., so that cases interpreting the ADA are relevant to this discussion.

  
Franklin does not, indeed, it cannot assert that the John Does are disabled under either the first or second prong of §3602(h).  Instead, Franklin asserts that the John Does are members of the protected class by virtue of “being regarded as having” a disabling impairment.  This third prong of the “disability formula” is designed to combat invidious stereotypes.  According to Judge Posner, a definition of disability that includes “being regarded as disabled,”

although at first glance peculiar, actually makes a better fit with the elaborate preamble to the Act, in which people who have physical or mental impairments are compared to victims of racial and other invidious discrimination.  Many such impairments are not in fact disabling but are believed to be so, and the people having them may be denied employment or otherwise shunned as a consequence.  Such people, objectively capable of performing as well as the unimpaired, are analogous to capable workers discriminated against because of their skin color or some other vocationally irrelevant characteristic.

Vande Zande v. State of Wis. Dept. of Admin., 44 F.3d 538, 541 (7th Cir.1995) (applying the definition in the context of employment discrimination).

  
In broadly defining “disability” to include invidious stereotypes, “Congress acknowledged that society’s accumulated myths and fears about disability and disease are as handicapping as are the physical limitations that flow from actual impairment.”  School Bd. of Nassau County v. Arline, 480 U.S. 273, 284 (1987) (discussing Section 504 of the Rehabilitation Act).  Franklin contends that the Council stereotyped the would-be tenants of the facility when it expressed concern that the John Does would not be able to live independently.  This court agrees that invidious stereotyping of our elder citizens persists in our society.

  
Ordinarily, a plaintiff in a discrimination suit must demonstrate both membership in the protected class and an act of discrimination directed towards him or her.  The third prong of the Act’s definition of disability collapses these two requirements into a single inquiry:  Did the defendants intentionally discriminate against the plaintiffs because of a misperception that the John Does were disabled?  If the plaintiffs can show that the Council acted out of this mistaken belief, then the plaintiffs will have demonstrated both membership in the protected class and the intent by the Council to discriminate.

Franklin alleges that the Council refused to pass a resolution of need because it regarded the John Does as handicapped and that this misperception was an act of discrimination in violation of the FHAA.  As an example, Franklin points to a letter ... from Gerald J. Corcoran, Esq., Ocean City Solicitor, to Michael A. Fusco, II, Esq., the attorney for Franklin, in which Mr. Corcoran relates the city administration’s opposition to the Flanders Hotel project, stating in part that “it is unrealistic to expect that all occupants of the facility will be in good health and that they will not need walkers, canes, wheelchairs and similar assistance from time to time.”  Mr. Corcoran also doubts that the dining room, as proposed, would accommodate the projected 300 residents, in part, he observes because of the need to spread the tables well apart “because of the age of the occupants and their dexterity and physical needs.”  


There is some evidence in the summary judgment record that defendants simply disbelieved Franklin’s assertions regarding its would-be tenants.  Defendants claim they believed that the project, as described by Franklin, would be subject to state regulation. In fact, Richard Deaney, the city administrator, explains at one point that the City sought information from Franklin “as to how the medical needs of residents would be met.”  

  
Also relevant to this determination are the statements of municipal officials. Ocean City’s Mayor ... allegedly urged the Council to oppose the “resolution of need.”  Mayor Knight asserts that he has “no specific recollection,” but was “generally opposed” to the Flanders Hotel Project because he felt “it was not in the best interest of the economic development of the City of Ocean City as a resort community.”  

  
Defendants contend that there is no admissible evidence in the record to support the conclusion that members of the Council discriminated on the basis of “perceived handicap” in failing to approve a resolution of need for the Flanders Hotel project.  Defendants argue that the FHAA does not require a municipality to grant concessions to a builder whose proposed project serves the non-handicapped elderly, citing Brandt v. Village of Chebanse, 82 F.3d 172 (7th Cir.1996).  It is true that nothing in the FHAA forbids a municipality from denying a zoning variance or any other accommodation to a builder based upon strictly neutral factors.  Brandt (concern for possible flooding justifies refusal to approve builders proposal).  Based upon the summary judgment record before this court, however, it is not possible to determine, as a matter of law, that Ocean City acted only out of a legally permissible concern for “economic development,” untainted by any impermissible characterization, or invidious stereotyping of the potential residents of the Flanders Hotel project as “handicapped.” Rather, this inquiry, like all inquiries into intent, is difficult to resolve on summary judgment. ... For purposes of these motions, therefore, it cannot be said that Franklin has failed to make out a prima facie case of discrimination in violation of the Act.  Accordingly, summary judgment in favor of defendants on plaintiffs’ claims based upon the FHAA must be denied.

  
Franklin, however, cannot prevail on its motion for partial summary judgment on the strength of its prima facie case alone.  In order to prevail on summary judgment, Franklin must show that there are no genuine issues of material fact.  Franklin has failed to demonstrate that there are no genuine issues of material fact regarding the intent to discriminate, vel non, on the part of the Council.  This is more than an issue of material fact, it is the single most important issue of material fact in this case.  Absent a showing of an intent to discriminate on the basis of a “perceived handicap,” plaintiff’s prima facie case collapses.  It is usually inappropriate to resolve matters of intent, which, by their nature, often involve credibility determinations, on a paper record.  Accordingly, partial summary judgment in favor of plaintiff on defendants’ liability under the FHAA must also be denied. ...

Evidence of Discriminatory Intent by Private Defendants

This is a list of categories of evidence relevant to showing or refuting discriminatory intent and examples of each.  The examples come from cases cited below.  You are not required to read those cases, but you might wish to skim through some of them to better understand how they use the particular evidence in question.  
I organized the list in a way that makes sense to me, but many variations are possible. Because the organization and the categories are mine, you cannot cite to the list outside of class.  However, , you can always use the categories to help analyze evidence in real cases.  
(1) Statements/Acts Indicating Concern About Protected Characteristic


Saying race was cause of decision.  Sorenson.  

Statements that applicants undesirable due to race.  Cato. Pinchback.  


Desire of manager to see applicants before giving application. Smith, 

Explicit policy re protected class.  Marable (footnote); Pinchback.

Questions designed to determine if applicant is in protected class.  Cato.  Pinchback.  


Note:  Courts find Qs about race or ethnicity of prospective tenants highly suspect, hard to imagine legitimate purpose, so strong evidence of discrimination. See Jancik; Soules,
 (2) Evidence of Other/Past Behavior re Protected Category 


Racial Make-up of Complex.  Frazier. Marable. Pinchback. Sorenson. 

Tester Evidence.  Asbury.  Frazier.

Directing plaintiff to housing mostly occupied by plaintiff’s protected class.  Asbury.


Evidence of Treatment of Other Members of Category.  Frazier. Pinchback.  

Statements showing general evidence of prejudice against protected category.  Phillips. 
[Abuse of discretion to fail to admit evidence of prior discriminatory acts,  Miller]

(3) Timing of Decision 

Change of attitude after conversation about race.  Cato. 


Change of attitude after discovering inter-racial couple was “together.”  Frazier.


Evidence that decision made before defendant knew of supposed reason.  Cato.  Marable.

Co-op changes procedures after voting on white applicant but before voting on African-American applicant at same meeting.  Robinson
(4) [In]Consistent Treatment of Applicants in Application Process 

Refusal to give application or show apartments.  Asbury.  


Failure to communicate exceptions to policies.  Asbury. 

Inconsistencies checking on employment and credit.  Marable.  


  --cf. Did checking process on Ps and all testers.  Frazier


Long delays in dealing with the plaintiff.  Smith

Condo/co-op board uses different procedures.  Phillips. Pinchback. Robinson.

(5) [In]Consistent Application of Eligibility Criteria 

Inconsistent application of credit & single criteria.  Marable.  

Inconsistent application of preference against unmarried couples.  Cato. 


Inconsistent application of policies re children.  


Use of Subjective Criteria.  Frazier.  Marable. Robinson

Association didn’t want owner of car washes but had owner of dry cleaning stores.  Phillips
(6) Evidence of Defendant’s Credibility 


Inconsistencies between testimony and documentary records.  Marable. Smith.

Changing stories about reasons for treatment of plaintiffs.  Cato.  Marable.  


Finding of discrimination in earlier investigation.  Marable.


Evidence that plaintiff is good candidate for housing opportunity.  Marable. Robinson.

Cases Cited

· Asbury, 866 F.2d 1276 (10th Cir. 1989)

· Cato, 779 F.Supp. 937 (N.D. Ill. 1991)

· Frazier, 27 F.3d 828 (2d Cir. 1994) 

· Jancik, 44 F.3d 553 (7th Cir. 1995)

· Marable, 644 F.2d 390 (5th Cir. 1981)

· Miller, 595 F.2d 780 (D.C. Cir. 1978)  

· Phillips, 685 F.2d 184 (7th Cir. 1982)
· Pinchback, 907 F.2d 1447 (4th Cir. 1990)

· Robinson, 610 F.2d 1032 (2d Cir. 1979).

· Smith, 536 F.2d 231 (8th Cir. 1976).

· Sorenson, 532 F.2d 496 (5th Cir. 1976)

· Soules, 967 F.2d 817 (2d Cir. 1992).

DISCUSSION QUESTIONS
2.04:  What arguments does the court in Franklin use to determine that the alleged discrimination of the case falls within the definition of “handicap”?  Are there problems  with the court’s approach?

2.05:  What was the evidence tending to support intentional discrimination in Franklin?  
2.06:  What was the evidence tending to refute intentional discrimination in Franklin?  
2.07:  Explain the significance to Guckenberger of the following distinctions:

(a) Requirements for retesting v. requirements for initial testing.

(b) Requirements for A.D.D. v. requirements for Dyslexia.

(c) Currency requirements without a waiver process v. with a waiver process

2.08:  What was the evidence in Guckenberger that BU’s criteria were screening out learning disabled students?  How persuasive was this evidence?

2.09: What were the problems in Guckenberger with BU’s process for reviewing accommodations requests?  How easy would it be for BU to prevent those problems?

2.10: Raytheon notes that George Medina wrote a letter to the EEOC on behalf of the employer (T119) that raised the following questions:

(a) Medina says Hernandez’s “non-selection for rehire [was] not based on any legitimate disability.” What did he mean by this? Can you explain why the courts treated this as a disability discrimination case anyway?

(b) Medina referred to Hernandez’s “complete lack of evidence indicating successful drug rehabilitation.” From what you know of the case, was this a correct assertion?

2.11: Ultimately, the courts in Raytheon found sufficient evidence to send the case to the jury on a disparate treatment theory.  Consider the following questions:
(a) Joanne Bockmiller testified that “she did not know that respondent was a former drug addict when she made the … decision” not to rehire him. (T119)  In addition, there seems to be no dispute that the employer had a policy not to rehire former employees who had been dismissed for violation of its policies.  Why don’t these points preclude a disparate treatment claim here?

(b) The Supreme Court really didn’t specify the evidence that supported Hernandez’s disparate treatment claim.  What evidence might there be that would preclude summary judgment here?

(c) What is the relevance of Hernandez’s letter from his pastor? (T118)

2.12: The Supreme Court in Raytheon didn’t address the possible Disparate Impact claim because Hernandez did not raise it properly.  
(a) Try to explain in your own words the nature of that claim.  
(b) If the claim had gone forward, the company could have defended it by showing its actions were justified by “business necessity.’  What evidence might there be that its no rehire policy constituted a business necessity?  What missing facts could you use to determine whether there was such a necessity.
2.13:  What arguments does the court make in Southern Management that recovering addicts fall within the definition of “handicap”?  Why does the court believe that the exception that is written into §3602(h) does not apply?  Are the court’s arguments convincing?  
(   (   (   (   (

Fair Housing Act:  General Exemptions (42 U.S.C.) 

§3603. 
(b) Exemptions. Nothing in [§3604] (other than subsection (c)) shall apply to—

(1) any single‑family house sold or rented by an owner: 

Provided, That such private individual owner does not own more than three such single‑family houses at any one time: 

Provided further, That in the case of the sale of any such single‑family house by a private individual owner not residing in such house at the time of such sale or who was not the most recent resident of such house prior to such sale, the exemption granted by this subsection shall apply only with respect to one such sale within any twenty‑four month period: 

Provided further, That such bona fide private individual owner does not own any interest in, nor is there owned or reserved on his behalf, under any express or voluntary agreement, title to or any right to all or a portion of the proceeds from the sale or rental of, more than three such single‑family houses at any one time: 

Provided further, That … the sale or rental of any such single‑family house shall be excepted from the application of this title only if such house is sold or rented

(A) without the use in any manner of the sales or rental facilities or the sales or rental services of any real estate broker, agent, or salesman, or of such facilities or services of any person in the business of selling or renting dwellings, or of any employee or agent of any such broker, agent, salesman, or person and 

(B) without the publication, posting or mailing, after notice, of any advertisement or written notice in violation of [§3604(c)]; 

But nothing in this proviso shall prohibit the use of attorneys, escrow agents, abstractors, title companies, and other such professional assistance as necessary to perfect or transfer the title, or

(2) rooms or units in dwellings containing living quarters occupied or intended to be occupied by no more than four families living independently of each other, if the owner actually maintains and occupies one of such living quarters as his residence. …
§3607.  Exemption.

(a) Religious organizations and private clubs.  Nothing in this subchapter shall prohibit a religious organization, association, or society, or any nonprofit institution or organization operated, supervised or controlled by or in conjunction with a religious organization, association, or society, from limiting the sale, rental or occupancy of dwellings which it owns or operates for other than a commercial purpose to persons of the same religion, or from giving preference to such persons, unless membership in such religion is restricted on account of race, color, or national origin.  
Nor shall anything in this subchapter prohibit a private club not in fact open to the public, which as an incident to its primary purpose or purposes provides lodgings which it owns or operates for other than a commercial purpose, from limiting the rental or occupancy of such lodgings to its members or from giving preference to its members.

(b) Numbers of occupants;  housing for older persons… :
(1) Nothing in this subchapter limits the applicability of any reasonable local, State, or Federal restrictions regarding the maximum number of occupants permitted to occupy a dwelling.  Nor does any provision in this subchapter regarding familial status apply with respect to housing for older persons. …
(   (   (   (   (
1 A “resolution of need” is a prerequisite to securing financing backed by the New Jersey Housing and Mortgage Finance Agency.  In pertinent part, the New Jersey Housing and Mortgage Finance Agency Law of 1983 provides: 


No application for a loan for the construction, improvement or rehabilitation of a housing project containing rental units to be rented at below market rates to be located in any municipality shall be processed unless there is already filed with the secretary of the agency a certified copy of a resolution adopted by the municipality reciting that there is a need for such housing project in the municipality. 


N.J.Stat.Ann. §55:14K-6.


9 The legislative history illustrates Congress's intent that the definition of disability in the Fair Housing Amendments Act should be interpreted consistently with the definition of disability contained in the Rehabilitation Act.  See H.R.Rep. No. 711, 100th Cong., 2d Sess. 22 (1988), reprinted in 1988 U.S.C.C.A.N. 2173, 2183.
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