Taber  v. Jenny:   Reading Comprehension Self-Quiz

Correct Answers, Comments & Explanations

Correct answers in bold type; Prof’s comments & explanations in Italics.
(1) Who is Jenny?

(a) Captain of the ship Hillman.

(b) Presumably one of the owners of the Hillman.

(c) Captain of the ship Zone.

(d) Presumably one of the owners of the Zone.  The opinion gives the names of both captains, neither of which is Jenny.  This is the original lawsuit, so Taber is one of the libellants, who represent the interests of the Hillman.  Thus, Jenny is on the side of the Zone and this has to be the correct answer.   The owners of the ships would have earned property rights and receive profits from the acts of their employees, the crew.  The owners paid the crew room, board, and wages for their labor. 
(2) Which of the following correctly describes what happened to the items that the crew of the Hillman attached to the whale in question?

(a)  The anchor was taken back to New England by the Zone.  It was thrown overboard.
(b)  The harpoons were retrieved by the mate of the Hillman.  “[T]he mate of the Hillman seeing the Zone boiling down, went on board of her and ascertained that she had taken the whale.  The irons were lying upon her deck, and he took them away.” (p.64)  
(c)  The waif was thrown overboard by the Captain of the Zone.  We have no info on what happened to nhe waif.
(d)  None of the above.

(3)  What does the term “dragged the anchor” mean? (See top of p.65)

(a)  The force of the current acting on the whale carcass pulled the anchor some distance from where the crew initially placed it, but the anchor remained caught in the sea-bed. The court says the whale was not found adrift, but might have dragged the anchor some indeterminate distance from where the crew of the Hillman left it.
(b) The force of the current acting on the whale carcass pulled the anchor out of the sea-bed so both were left floating free, but with the anchor slowing the movement of the whale carcass.

(c) The anchor stayed where the crew initially placed it, but the tow-line stretched out so that the whale carcass moved some distance from where the crew had left it. Unlikely that stretching the rope would be described using this term. 
(d) Someone dressed the anchor in women’s clothing. 
(4) The whale in question in Taber was killed in July 1852.  What is the best explanation for why the court did not issue its opinion until 1856?

(a) A whale is a very large animal, so it took a very long time for the crew of the Zone to process its carcass into transportable products.

(b) It took much of the intervening time for the ships to return to New England from the North Pacific.  See Introduction to Whaling Cases at p.60.
(c)  It took much of the intervening time for the court to conduct the extensive hearing needed to resolve the case.  Nothing in the case suggests this is so.
(d) After the case was tried the first time, an appellate court reversed the judgment and remanded for a new trial.   Nothing in the case suggests there was an earlier trial or an appeal.
(5) Which of the following legal claims was made by the respondents?

(a) The libellants never owned the whale in question.  The court says that once killed, anchored, and marked, the whale “bec[a]me the absolute property of the Hillman….” Respondents don’t seem to have challenged this. 
(b) Under general principles of law, they were entitled to the whale carcass because it had returned to natural liberty. The case never discusses concept of “returning to NL.” 
(c) Under the customs of the whaling industry, they were entitled to the whale carcass because the crew of the Zone cut into the whale carcass before the Hillman claimed it.  This claim is discussed in the paragraph running from the bottom of p.64 to the top of p.65. 
(d) All of the above.

(6) At the end of the top paragraph on p.65, the court says, “there is no proof of usage embracing such a case.”  What does this mean?

(a) Respondents did not cite to any judicial opinions addressing the legal significance of an anchored whale carcass that dragged its anchor.  A “usage” is a custom, not a judicial opinion.
(b) Customs of North Pacific whalers cannot be used as authority in legal proceedings in the United States.  The court doesn’t say anything like this. 
(c)  The whale carcass in question did not drag its anchor.  The court specifically says that it is impossible to tell whether this occurred, plus the quoted passage addresses the existence of a custom. 
(d) Respondents did provide any evidence that there is a whaling custom addressing an anchored whale carcass that dragged its anchor.

(7) According to the opinion, respondents were not entitled to a salvage fee for recovering the whale carcass for which of the following reasons?

I.   Whale carcasses cannot be the subject of salvage.  The court never says this. 
II.  Respondents did not behave like salvors.  The court says, “the conduct of the captain of the Zone was not that of a salvor, and was such as would preclude him from now assuming that character.”  

III. Respondents did not raise the issue of salvage in their pleadings or arguments.  This seems to be what the court refers to when it says “that question … is not presented by the pleadings, nor by the propositions, or arguments on either side.”   
IV. There was not a sufficient danger that the libellants would lose the whale carcass to warrant invoking salvage.  This is the issue the court says “need not now be considered,” so it does not resolve “[w]hether the whale, when found by the crew of the Zone, was in a condition of peril so as to be the subject of salvage service….”
(a) All of the above.

(b)  I and II.

(c)  II and III.

(d)  II and III and IV.

(8) The court says, in the last sentence on p.65, “A whale not being the product of human care or labor, does not, of itself, purport to be property….”  What does this mean?

(a) Humans cannot have property rights in wild animals like whales until they expend labor to kill or capture them.  This doesn’t take account of the phrase “purport to be property,” which in this context means something like “send a clear message that it belongs to someone.”
(b) Property rights only can apply to man-made products. The case holds that libellants retained property rights in the whale, so this cannot be correct. 
(c) When there is only one whale carcass floating in the ocean by itself, it does not appear to have a human owner.  The phrase,“of itself”here doesn’t mean “just one whale by itself” as opposed to “a whole bunch of whales.”  Instead, it means that the whale carcass in and of itself does not send a clear message that it belongs to someone.  That message requires some evidence of “human care or labor,”which in this case are the marks of appropriation.
 (d) A whale carcass floating in the ocean without any “marks of appropriation” does not appear to have a human owner.


