HOUSING DISCRIMINATION SPRING 2015:

SAMPLE STATUTORY DRAFTING EXAM QUESTIONS

General Note: Over the years, although what I was looking for on these questions has stayed the same, I have tinkered with the precise wording of the instructions. I will employ the following language on your test and you can utilize it if you do any of the old questions below.
Compose a draft of a memo for your boss assessing the proposed amendment. The memo should include:

- Technical Critique including identification of technical drafting problems with the amendment as written and identification and ex​planation of possible changes to address these problems (if Rep. Waf​fle decides to support the substance of the amendment); and

- Substantive Critique including discussion of the pros and cons of the substance of the amendment and identification and explanation of possible substantive changes to improve the amendment.

2A.  You are a staffer for U.S. Rep. Constant Waffle, a moderate from central Missouri.  Expressing concerns about “quotas,” some House Republicans have been considering measures to eliminate the disparate impact causes of action from the FHA.  To try to prevent the total elimination of disparate impact analysis, some moderate Democrats and Republicans have drafted a provision to amend the FHA to only allow disparate impact analysis when the defendant is a government entity, because proving the intent of a government entity is particularly difficult.  The provision would add the following language to the statute:

§3604(g): 


(1) In determining whether a violation of this section has occurred, disparate impact analysis shall only be employed where the defendant is a state, a municipality, a government-operated housing authority, or another government entity.


(2) Nothing in this subsection should be read to forbid or prevent the continued use of differences in effect to state a prima facie case of disparate treatment.

2F.
You work at the U.S. House of Representatives on the staff of Rep. Constant Waffle, a moderate from central Missouri.  One of his colleagues, Mel T. Cutcheral (D.-Salinas, Cal.), recently received a complaint from a constituent who tried to set up a special home for graduate students from China near one of the campuses of the University of California.  The constituent had been warned by a local fair housing agency that such a program would violate the federal FHA. In response, Rep. Cutcheral has therefore proposed the following amendment to the FHA.  He intends it to allow special interest housing (like the Chinese Graduate Student Theme House) that is not simply a cover for traditional discrimination (e.g., the “Aryan Nation White Supremacy Theme House”).

Acceptable Limited Theme Housing Exception 
(1) In rental housing, it is not a violation of §3604 to give preferences to current or potential tenants in Theme Housing (as defined below) whose presence furthers the theme of such theme housing.

(2) Theme Housing must meet the following four requirements:

(a) It has to contain no more than fifty dwelling units and must be housing no more than 100 individuals at any one time.

(b) There must be a clearly articulated theme that is made known to all applicants and residents.

(c) The theme must not be about excluding specific groups protected by the Fair Housing Act.

(d) Operators of theme housing must run regular programming available to all tenants that is focused on aspects of the theme and general interest programming shall be insufficient.

2G.
You work at the U.S. House of Representatives on the staff of Rep. Constant Waffle, a moderate from central Missouri.  One of his colleagues, William Hearst Garrison (D-Mass.), wants to clear up some uncertainty regarding the advertising provision of the FHA.  Garrison has proposed the following amendment to be added at the end of the present text of §3604(c) as part of that subsection:

1) The selection of human models appearing in a notice or advertisement shall be a relevant consideration, but only for claims that the relevant protected class is race, color, national origin, or familial status.

2) The particular media or location in which a notice or advertisement is displayed or distributed and the likely audience that results from that also are relevant to determine if it is in violation of this subsection.

3) It is a defense to an action relying on paragraphs (1) or (2) of this subsection that it is unduly expensive at the present time for the defendant to present more models or advertise in additional media or locations.

2H. You work at the U.S. House of Representatives on the staff of Rep. Constant Waffle, a moderate from central Missouri. One of his colleagues, Rep. Pura Nallajee (D-Illinois), wants to amend the FHA to clarify instances when courts should not use Title VII analysis.  In particular, she would like to ban the applications of Title VII used in Pinchback, in Starrett City, and in DiCenso. Rep. Nallajee has proposed the following amendment:

§3604(g). Employment of Title VII analysis in interpreting this section is not appropriate in the following situations:

(1)  The so-called “futile gesture” claim; 

(2) The use of the test for judging the lawfulness of affirmative action cases in employment for assessing programs designed to maintain racially integrated housing; or

(3) Determining the amount of discriminatory behavior necessary to claim hostile environment harassment by a landlord or by a representative of the landlord in the context of rental units. 
SPRING 2015: 
We did not cover DiCenso or sexual harassment.

Paragraph (3) provided as example.
2J. You work at the U.S. House of Representatives on the staff of Rep. Constant Waffle, a moderate from central Missouri. One of his colleagues, Rep. Rich D. Vellupper (R-Florida), wants to amend the FHA to help landlords and homeowners’ associations by clarifying and limiting their responsibilities to people with disabilities.  Rep. Vellupper has proposed the following amendment:

§3604(f)(3)(D).  For purposes of subparagraphs (A) and (B) above, a proposed accommodation or modification is unreasonable if the housing provider or the neighboring residents experience a substantial hardship or an undue burden, which includes but isn’t limited to: 

(i)  A change that increases inconvenience dispropor-tionately to the benefits achieved; 

(ii) Financial costs that are likely to result in increases of 2% or more in monthly rent or owners’ fees; or

(iii) Fundamentally altering the relevant nature of the housing at issue.

