State v. Shaw:  Sample Brief

Parts of the Brief in Bold Type; Prof’s Comments in Regular Type (Largely Based on Written Submissions of Prior Classes) 

(1) Citation:  State v. Shaw,  67 Ohio St. 157, 65 N.E. 877 (1902)  -OR-





65 N.E. 877 (Ohio 1902)

(a) Citation convention is that if the reporter includes the name of the state, you need not include it again in the parenthetical.  However, if you cite only to the regional reporter, you do need to indicate the name of the state.  
 (b) When a state is a party, you refer to it as “State” (or “Commonwealth” if it’s Pennsylvania, Virginia, Kentucky or Massachusetts).  

(2) Statement of the Case: 
Criminal action against Shaw, Thomas, and one other person, who together had taken fish out of nets belonging to others, for grand larceny. - OR-
The state of Ohio charged Shaw, Thomas, and one other person, who together had taken fish out of nets belonging to others, with grand larceny.

(a) You can treat as a “fact” those points that the court takes as given in the opinion you are briefing.
· In Shaw, the court assumes the state’s version of the facts is true, so your descriptions of the parties can incorporate the state’s perspective.  Thus, you can refer to Thomas and Shaw as “men who took fish out of nets belonging to others.”

· However, do not incorporate legal conclusions into the statement.  For example, it would be incorrect to say that Shaw and Thomas “stole” the fish; that assumes that the fish belonged to the net-owners, which is what the Ohio Supreme Court had to decide.

(b) Identify by name any party who’ll play a major role in the discussion (e.g., Thomas).  

(c)  Specific Points re Criminal Cases

(i) In a criminal action, the state (not the party who was robbed or assaulted) brings the lawsuit.  The prosecutor is not a party to the suit, but rather is the state’s lawyer.  

(ii) When describing a criminal case, say the state “brought a criminal action against” or “charged” (rather than “sued”) the defendant.  Because the state is always the complaining party in a criminal case, you also can simply say “A criminal action against ...” Normally, we don’t refer to the state as a “plaintiff” in a criminal case (the term suggests a civil suit).

(iii) A criminal action is not brought “on behalf” of the victims, which would mean they were the real interested parties.  Rather, it seeks redress for violation of peace and order on behalf of all the people of the state.

 (iv) You need not list the relief requested in a criminal case; the state is always seeking a conviction and either incarceration or fines. The state is not seeking damages, which is a monetary remedy in a civil suit.  

 (v) Some students have made the arrest central to their statements of the case.  This is incorrect.  An arrest is not a lawsuit or even part of one.  You can be indicted without being arrested. Many people who are arrested are never charged with a crime.

(3) Procedural Posture:  Thomas was tried separately.  At the close of the state’s evidence, the trial court directed a verdict in his favor. The state excepted [appealed].
(a) Do not include steps that had no bearing on the outcome of the case or are implied by the circumstances.  E.g., in Shaw, although the trial court initially overruled the motion for directed verdict, it eventually granted it.  Its initial decision did not affect the outcome in any way, so it need not go into your brief.  Similarly, you need not say that the jury returned the verdict of not guilty.  When the trial court directs the verdict, the jury has no choice.

(b) Do not include the trial court’s reasoning.  If it is important, you can incorporate it into the issue.

(c) Do not include the indictment in Shaw; it is the step that begins the lawsuit, so it just repeats the info from the statement that the state charged the defendants; this section is for steps that take place after the lawsuit has begun.  

(4) Facts:
Third parties owned nets they used to trap fish in public waters.  Once in the nets, some fish could escape, but under ordinary circumstances, few did.  Thomas and others removed fish from the nets.

(a) In Shaw, the court has accepted the state’s version of evidence as true for purposes of the appeal.  Thus, you can treat this version as “fact” and need not describe anything as “alleged” or “claimed.”
(b) Not all relevant facts are in the “facts” section of the opinion.  Every year, many Shaw briefs miss that the court treated as a “fact” that, ordinarily, few fish escape from the nets.

(c) Only include facts needed to understand the court’s discussion of the case. 

(1) Where the issue in a case is fairly precise, you often can edit the facts down to a very brief summary.  E.g., in Shaw, the court is deciding whether a net must be escape-proof to create property rights.  The important facts are those listed above. 
· The lengthy account of the capture of the defendants has no legal relevance that I can see.  
· The dollar value of the fish would have been relevant at trial to meet the minimum value necessary for grand larceny.  However, the Ohio Supreme Court does not address that legal question and the dollar value doesn’t matter for the property question it does address. 

· Specific dates, places, and personal names rarely are legally relevant.
(2) In some cases, the court’s analysis will be less focused.  You might see phrases like, “We hold that, at least under all these circumstances, plaintiff did enough to acquire property in the fish.”  If the court does not make clear which facts are determinative, you should include more facts because any of them might have affected the result.  See Manning & Albers.
(5) Issue: 
Did the trial court err in directing a verdict for the defendant [on the grounds that defendant did not commit grand larceny] because owners of nets cannot have property rights in fish found in their nets where some fish can escape from the nets?

(a) Think about how the appellant’s argument fits into the relevant cause of action.  In Shaw, what did the net have to do with grand larceny?  The trial court apparently believed that if the net was not escape-proof, the net-owners had no property rights to the fish in the net.  If the fish did not belong to the net-owners, the defendants did not commit a crime by taking them.  Thus, the issue really is not what constitutes “grand larceny”; everybody seems to agree that if the fish belonged to the net-owners, taking them would constitute grand larceny.  The gist of the issue is when does a net create property rights in fish. 

(6) Holding

(a) Narrow: The trial court erred in directing a verdict for the defendant [on the grounds that defendant did not commit grand larceny] because owners of nets can have property rights in fish found in their nets even if some fish can escape from the nets.

(b) Broader #1:  The trial court erred in directing a verdict for the defendant [on the grounds that defendant did not commit grand larceny] because people obtain property rights in wild animals when they bring the animals under their power and control, and then maintain sufficient control to show an intent not to abandon them.
(b) Broader #2:  The trial court erred in directing a verdict for the defendant [on the grounds that defendant did not commit grand larceny] because people obtain property rights in wild animals when they confine them in an enclosure where they may subject them to their own use at their pleasure, and then maintain reasonable precautions to prevent escape.
 (7) Rationales:  

 (a) A version of a doctrinal rationale:  If fish are in a net “where they may be taken at any time at the pleasure of the owner,” the net-owner has sufficient property rights in the fish so that if a third party removes them “with felonious intent, [it] will be larceny.”  2 Russ. Cr. 83.  Here, although some fish could escape from the net, the ones found in the net “were so safely secured that the owners of the nets could have taken them out of the water at will….”  Thus, the net-owners could have had property in the fish even though the net was not escape-proof.

(b) Another version of a doctrinal rationale:  For the owner of nets to maintain ownership of fish found in the nets, the “law does not require absolute security against the possibility of escape” but merely that the owner “maintain[ ] reasonable precautions to prevent escape….”[citing the “authorities above quoted,” which may mean 2 Russ. Cr. 83 and 2 Bishop Cr. Law, section 775].  Thus, the net owners here could have had property in the fish taken even though their nets were not absolutely escape-proof.

(c) Two possible policy rationales arising from the same language:  
· The court said requiring that the nets be escape-proof was “unnecessarily technical….” The court may have meant that requiring the net-owner or the government to prove that the net was escape-proof was too great a burden because it would be so difficult to do and the proof would use up too much court time. Therefore the court rejected the “Perfect Net Rule.”

· The court said requiring that the nets be escape-proof was “unnecessarily technical….” The court may have meant that fishermen should not have to actually create an escape-proof net to get property in fish, but instead should be rewarded for making or using nets that work reasonably well for their purposes. Therefore the court rejected the “Perfect Net Rule.”
  (d) A More Speculative Policy Rationale:  Although it does not say so explicitly, assuming that fishing with nets is widespread in the area, the court might have been concerned that permitting people like Thomas to raid the nets would make this kind of fishing more expensive and even drive some net-owners out of the market.  Thus it may have rejected the “perfect net rule”to protect the industry and even the local economy.

 (8) Result:  Reversed and presumably remanded for a new trial.

