Suggested Analysis of Review Problems 3P-3S  Spring 2019
(3P) Discuss what interests might be created by the following grant:  

Renee conveys Adwacre “to Stacy for life, then to my heirs, but should Stacy marry before she turns 35, to Marni.”  

(1) Ambiguities/Difficulties: 


(a) Today or “At Common Law”? 

          (Presumption of Fee Simple v. Presumption of Life Estate
· Today:  Marni’s Interest is in Fee Simple

· At Common Law:  

· Marni’s Interest is in Life Estate, requiring a Reversion in the Grantor to take after M’s death if the condition is violated.

· NOTE:  Even at common law, a grant “to my heirs” was presumed to be in fee simple; no need to write “to my heirs and their heirs.”

(b) R Dead or Alive? 
(i) Dead: Remainder is vested in R’s heirs as defined by intestacy statute 

(ii) Alive:  As written, contingent remainder in R’s heirs (unascertained)

(c) Condition Void? The condition is a partial restriction on marriage, so a state might find that it violates public policy.  Reasonableness might depend on factual context.


(i) Relevant Arguments/Stories Include: 

· If the condition only operates to cut off the interest in Renee’s heirs and doesn’t harm Stacy directly, it doesn’t really “restrain” S’s ability to marry, so should be OK  
· If Stacy is 34 at the time of the grant, a court might see this as a de minimus restriction.  However, if Stacy is 18 and a court believes that she must lose her life estate if she doesn’t wait 17 years to be married, it might find the condition void.  

· Similarly, if S is ill and might not live to be 35, this seems like a big imposition.

(ii) If Condition Void? Pencil out condition and resulting interest in M
(d) M’s Interest Intended to Cut Off Life Estate? Language of the grant unclear as to whether the interest to Marni is intended to cut off Stacy’s life estate or to go into effect only at Stacy’s death.  Relevant Arguments/Stories Include:
· If the purpose is to discourage Stacy from marrying young (or to discourage fortune-hunters from marrying her), it would be most effective if it cut off the life estate.  
· If the grantor wanted to be clear that M’s interest doesn’t cut off S, she could have written, “then to M.”

· If grantor wanted to be clear that M’s interest does cut off S, she might have placed it right after the life estate.  
· If M significantly older than S, probably intended to cut off. 

· If M being supported by S, might be to ensure continued support and therefore would have to cut off.
(2) Resulting Interests: 

· Stacy has:

(a) life estate:  if M’s grant void or intended to follow the life estate


(b) life estate on executory limitation: if M’s grant valid and intended to cut off S’s interest.

· Renee/her heirs have:


(a) ascertainable heirs: vested remainder subject to divestment: if grant is a will, so Renee is dead at the time of the conveyance, her heirs will be living ascertainable people, so their remainder is vested, but they can still lose the property if Stacy marries too young.


(b) heirs: contingent remainder + Renee: reversion:  if Renee is still alive; heirs interest is contingent because they are unascertainable while Renee is alive.  Along with the contingent remainder, there must be a reversion in the grantor. 


(c) Renee [or successors]: an additional reversion if we are operating at common law and M’s interest is in life estate.  If R is dead, it would pass through her will or by intestacy.

· Marni has (future interests in fee simple today; in life estate at common law):


(a) nothing: if court voids marriage condition


(b) shifting executory interest  if court holds that the interest is intended to cut Stacy off or if the interest in Renee or her heirs is a vested remainder.


(c) contingent remainder:  if court holds that the interest is intended to wait until Stacy dies and the heirs are holding a contingent remainder.  It is not an alternative contingent remainder because it is not a mirror image of the interest in R’s heirs.
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(3Q) Discuss the state of the title to Brothelacre in the following scenario:  

Xaviera granted Brothelacre “to Betsy if it continues to be used as a house of prostitution, but if not, my heirs can take it.” 

Xaviera later died, survived by no children or spouse, but by her mother, Yvonne.  Xaviera left a will which gave all her real property interests to her friend Phil.  

Shortly after Xaviera's death, Betsy closed the existing brothel on Brothelacre and replaced it with an ad agency.  

(1) Not Ambiguities

(a) Time Frame: I will assume that the ad agency means that the time is not “at common law,” so interest in Betsy is in fee simple.
(b) Meaning of My “Heirs”:  We interpret a gift to X’s “heirs” as going to the people who will take at her death underthe relevant intestacy statute (here, presumably Y) , not to the beneficiaries of her will.
(2) Ambiguities/Difficulties in Original Grant
(a) Is Condition Valid?  Prostitution is illegal in most states, although legal at least in Nevada.  If the condition is illegal, courts will pencil it out, leaving the grant reading “to Betsy.”  Betsy would then have a fee simple absolute.  

(b) Is Condition Supposed Operate Automatically or Do the Heirs Have to Act?

(i) Arguments for Automatic 
· “Continues” sounds like time language
· Grant is to use land for a particular purpose (v. punish grantee for violation)

· Condition in 1st Clause

(ii) Arguments for Grantor Having to Act 
· Two part grant  

· “My heirs can take it” sounds like she wants them to have a choice
· Presumption in favor of fee simple on condition subsequent, 
 (3) Ambiguities/Difficulties Arising Later 

(a) Does change to ad agency violate grant?  Most likely, although it would be amusing to try to argue that there is less difference than one might think.  A court would be unlikely to call an ad agency a house of prostitution, among other reasons, because of the potential implications for lawyers!  As I noted in class, this could buy you a quick point on a written answer, but would not be part of a multiple choice question. 
(4) Resulting Interests
Betsy has:

(a) fee simple absolute:  if the condition is void


(b) fee simple on executory limitation:  if condition valid and not breached.  Grant to “heirs” while a live is equivalent of grant to third party grantee.  


(c) nothing: if condition valid and violated

Future Interests at the time of the grant:


(a) nothing: if the condition is void.


(b) executory interest in X’s heirs: if the condition is valid 

What Happens to Future Interests (if any still exist) at X’s death:


(a) executory interest in X’s heirs: goes to Y, who is almost certainly X’s “heir” under intestacy statute

What Happens to Future Interests When B Changes Use of Land?


(a) if no violation, they remain as before


(b) if violation and grant is interpreted to be automatic, Y will have fee simple.


(c) if violation and grant is interpreted not to be automatic, Y will have to take action to reclaim.
(43) Discuss who owns Stoberacre in the fol​lowing scenario:  
Rob’s will says: 

I leave Stoberacre to Craig for his support and benefit so long as the property is not used for commercial purposes, then to my nephew Jonathan and his heirs if Jonathan reaches the age of 35.

After Rob's death, Craig moves onto Stoberacre and writes success​ful novels on the premises, doing deals with his publisher over the phone.  
Craig subsequently dies.  Three days later, Jonathan turns 35.  

1.  Not Ambiguity: Common Law v. Today (Deals on the Phone)
2.  Ambiguities/Difficulties at Time of Grant
(a) Is C’s interest a life estate or a fee simple? Arguments: 

· Presumption is fee simple. 

· “Support and benefit” read as life estate in some states

· “Then” normally suggests remainder, but maybe here means “if condition violated.”  
· Helpful to have more facts about relationship between R and C. Any reason to think it’s a support life estate?
· Check age of J (more likely fee if J very young)
· Is condition intended to be just on C (more likely life estate) or on whoever owns the land (more likely fee)?

(b) When is J’s interest intended to take effect?  Possibilities

· If C has life estate:  
· Could  be simply waiting for l.e. to end 

· Could be intended to take either if violation or as a remainder
· If C has fee:
· Could take if condition violated and J turns 35
· Structure of grant plus fact that J is family member might mean that J is intended to cut off C’s interest when J turns 35 regardless of whether condition is violated.  

· Note that arguments about when interest is to take effect are similar to those about life estate v. fee. 

G will retain any interest not transferred (e.g., condition violated but C not 35) [image: image2.wmf]

· 3.  Subsequent Events

(a) C’s Activities (Is Condition Violated?)  Arguments:

· Literally, C doing commercial activities:  working for $ and doing business negotiations.  (Literal arguments generally taken seriously when interpreting grants)
· Could check cases or local zoning laws on “commercial purposes”
· Nowadays, this is probably typical of residential use of property (lots of people work at home) 

· No customers appear to be coming to house, which is often concern behind barrinbg commercial uses in residential neighborhoods. 
· House still being used as residence, so “supporting” C
· Was R aware that C wrote novels at home? If so, presumably would have said something more specific if intended to prevent  
(b) C Dies Three Days Before S Turns 35:

(i) If C had life estate & S had contingent remainder, latter would be destroyed if Destructibility applies.  Absent Destructibility, becomes an executory interest.

(ii) If C had fee, it would pass through C’s will or to his heirs, burt would remain subject to S’s interest. 
4.  One Branch of Time Line (Others in old exam Qs)
If C had life estate & when C dies, condition not violated: 
· J had contingent remainder; condition not met.
· R (or Successor = S) had reversion.
· What Happens at C’s Death?
· If destructability:  R or S has fee simple absolute.
· If no destructability: 
· R or S has fee simple on executory limitation
· J has springing executory interest 
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(3S) Discuss the state of the title to Steve-Acre in the following problem:  

Steve Stevens died in 1990.  His valid will contained the following provision:  “ I leave Steve-Acre to my wife for life, then to my children who reach 21 & their heirs, but if any child should marry a person who isn’t Jewish, that child’s share should go to my first grandchild to turn 21.” The will bequeathed any property not otherwise disposed of to the American Red Cross.  When he died, Steve had three children, Anna, Bill, and Claudette

In 1996, when Steve’s wife died, Anna was 25, Bill was 22, and Claudette was 16.  Anna was married to David, who was Jewish.  

In February 1998, Anna and David had a mystic experience and both converted to Buddhism.  To date, none of Steve’s children have had or adopted children themselves. 

(1)  Analysis at Time of Grant (S’s Death)


(a) Ambiguities/Questions


(i) Is the condition legal?  Partial restriction on marriage.  Is it enforceable?

· Could argue OK b/c less burdensome than Shapira in at least 2 ways:
· Don’t have to marry to get the money
· Presumably you could marry a convert to Judaism without violating the condition
· Might try to argue that Shapira is not respectful enough of the religion of the recipient, especially if s/he is no longer Jewish.  Also it’s kind of odd if the grantor is trying to preserve religious heritage to punish a “mixed” marriage by possibly giving the child of that marriage its parent’s share.
(ii) What is supposed to happen if the condition is violated but there are no 21-year old grandchildren?  
· The way the grant is worded, the condition appears to be attached to the interest in the grandchild, so looks like nothing happens until there is a 21-year old grandchild.  
· Possible (though quite unlikely) to read grantor’s intent to take property away from children in question immediately if they violate.    Given the ages of the parties, a time gap between any violation and the vesting seems very likely, so you’d think the grantor would have made clearer arrangements.  

· If read as divesting the children immediately if the condition is violated, grantor would retain a future interest to cover the gap between the violation and whenever the interest in the grandchild vests.  I won’t follow through on (or test!!) this unlikely & complex set of possibilities.


(b) Interests created at time of grant:  

· Life Estate in Wife

· Contingent Remainder in Children Who Turn 21

· Remainder because interest follows a life estate

· Contingent b/c children have to turn 21 before they can take

· Not “subject to open” or subject to divestment” because we don’t use those phrases to modify contingent remainders because CRs are always uncertain.
· Reversion in Steve, retained when he created the Contingent Remainder in the will, then passed to ARC through the residuary clause.

· Interest in 1st Grandchild to turn 21: 

· If condition is void, grandchild’s interest gets penciled out along with the condition 

· If condition is valid, shifting executory interest in 1st grandchild to turn 21.  This interest can only become possessory if the interest in the children vests first (can’t take the “share” of someone who doesn’t have a share).  The only interests that can be cut off would be vested remainders or fees in the children, so this is an executory interest, not a remainder. 

(2) Impact of Subsequent Events


(a) A & B Turn 21 (1992-95):  
· A & B in turn get vested remainders subject to open (C can still join class), subject to divestment (if condition valid).

· Reversion held by ARC divests when A turns 21.

(b) Wife Dies (1996)

· A & B share fee simple that could be shared further if C turns 21.  
· If condition is legal:

· Fee Simple is subject to executory limitation (still lose property if marry non-Jew; Anna could get divorced and remarry). 
· Shifting executory interest remains.
· C retains interest.  Under Rule of Convenience, although no new people can be born into the class once A & B take possession, because C is alive, we wait to see if she turns 21 and if she does, A & B’s interests are partially divested. This is not something we covered Spring 2014 and it won’t be tested.
(c) A & D Convert (1998):  



(i) Does Conversion of Husband Violate Condition?

· Literal reading of grant says no (he was Jewish when he married her).  
· If purpose is to ensure continuity of religious belief, maybe condition violated, However, treating subsequent conversion as a violation would require ongoing oversight and inquiry into the religious lives of the spouses, which is much more complex than simply checking religion at the time of the wedding (as in Shapira). 



(ii) Consequences
· If condition is invalid or if it’s not violated, no change.

· If condition violated, we have a problem because no grandchild there to take.  Probably remains with A, but could go to ARC (see above).
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