Review Problem 1A

Discuss whether, in the following circumstances prior to the availability of COVID vaccines, Alec could have refused to wear a mask in the public areas of his apartment building as a reasonable accommodation under 42 USC §3604(f)(3)(B). Assume that the federal statute and regulations and the Davis standards govern this problem, but that the cases we read interpreting §3604(f)(3)(B) and the ADA are persuasive rather than binding.


Alec has a respiratory ailment that qualifies as a “handicap” under the FHA. He often has difficulty breathing, especially if he has to do even mild exercise like walking more than a few yards (he has parking spaces right next to the entrances both at home and at work). He has purchased two sets of breathing equipment that provide him with a strong flow of oxygen.  He keeps one at his apartment and one in his work office.  He generally has to use one of these machines for about fifteen minutes every three or four hours or he doesn’t get enough oxygen and is likely to faint (or worse).


When people started wearing masks because of the pandemic, Alec discovered that he could not get enough oxygen if wearing any of the masks he was able to get from his doctors, in local stores, or on the internet. Alec is a talented architect and he rapidly reached an agreement with his boss that he would not have to wear a mask when he needed to be in the office so long as he was tested for COVID once a week.  Because of his respiratory condition, regular testing was medically useful anyway, so his doctors rapidly arranged for weekly tests. Alec also agreed not to enter any small enclosed spaces at work (like elevators) if another person was already there. Similarly, Alec’s co-workers quickly got used to not using elevators or rest rooms when he was there first.


Alec’s landlord Ludmilla imposed a rule that all tenants had to wear masks when they were in the building outside of their own apartment. Ludmilla was unwilling to agree to the same arrangements Alec had with his boss. She said she couldn’t be certain, even with the tests, that Alec hadn’t contracted the virus in the time between tests.  


Knowing of the breathing machine Alec had in his apartment, she suggested that he get a portable version, which could keep his nose and mouth covered when he was outside his apartment.  However, the portable machines cost over $35,000. They also are heavy to carry, so using one would put some additional stress on Alec’s lungs.
DISCUSSION QUESTIONS
(i) Is Alec’s Requested Accommodation Necessary for his Use and Enjoyment of His Apartment? (CLK MIL NGU)
(ii) Would the Requested Accommodation Fundamentally Alter the Housing Provided? (SOB VER CLK)
(iii) What Burdens Would the Requested Accommodation Create for the Landlord and for Other Tenants? Are These Burdens Substantial? (MIL NGU SOB)
(iv) What Benefits Would the Requested Accommodation Provide to Alec? Do the Hardships Created for the Landlord and for Other Tenants Outweigh these Benefits (Making Them Undue)? (VER CLK MIL)
(v) To Judge Accommodations Suggested by Defendants,  We Look to See whether These ate Reasonable to the PWD.  In other words, Does the D’s Proposal Substantially Meet the Needs of the PWD? (NGU SOB VER)
