Chapter 7.  Regulation by Contract:  The Law of Servitudes

EXPRESS EASEMENTS:  OVERVIEW

A.
Creation: by formalities necessary to convey real property


B.
Interpretation or "Scope of the Easement"


1.
Problem:  Language of an easement does not clearly state whether a particular use of the easement is acceptable or whether increased use of the easement for the same purpose is acceptable.



2.
Basically interpret like a contract: 




a.
what did the parties intend?




b.
what objective evidence is there of the parties’ intent?



3.
Blackletter tests include:




a.
“Use must be reasonable considering the terms of the grant”




b.
“Evolutionary not revolutionary” changes allowed.




c.
“Burden must not be significantly greater than that contemplated by parties”



4.
Remedies for overuse




a.
injunction prohibiting overuse (automatic in most jurisdictions)




b.
damages for overuse




c.
termination only if profit




i) overuse generally will not terminate an easement  





ii) however, courts will enforce a forfeiture provision in grant


C.
Termination of Easements



1.
Expiration date set in grant ("Owner of Blackacre has an easement over Whiteacre until the year 2000"; "Owner of Whiteacre has an easement over Blackacre so long as St. Martin’s Church holds services on Whiteacre.").



2.
Release: document with all deed formalities releasing interest back to owner of servient tenement.



3.
Common ownership: If both the servient tenement and dominant tenement come into common ownership, however briefly, the easement is extinguished.



4.
Adverse Possession: use of the servient tenement for the adverse possession period in a manner inconsistent with the existence of the easement (e.g., a building on top of the right of way).



5.
Estoppel:  (some states) easement holder apparently acquiesces in servient tenement holder eliminating the easement; servient tenement holder reasonably and detrimentally relies on the acquiescence.



6.
Abandonment:  act of the dominant owner indicated an intent to abandon the easement; mere non-use insufficient.



7.
Elimination of Purpose (some states): If the purpose of the easement is destroyed without fault of the servient tenement holder, the easement will be extinguished.  For example, an easement to get to a lake might be extinguished if the lake dries up permanently.
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DISCUSSION QUESTIONS
107.  Should the usual presumption in favor of interpreting ambiguous grants as creating fee simple interests apply in the context of cases like Chevy Chase? 
108.  In Chevy Chase, what test or tests did the court use to determine whether the proposed use was within the scope of the easement?  Does the court’s approach include or substantially overlap one or more of the “blackletter tests” listed on S167?  Would the result be substantially different under any of the “blackletter tests”?

109.  In Marcus Cable, what test or tests did the court use to determine whether the proposed use was within the scope of the easement?  Does the court’s approach include or substantially overlap one or more of the “blackletter tests” listed on S167?  Would the result be substantially different under any of the “blackletter tests”?
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PETERSEN v. FRIEDMAN
328 P.2d 264 (Cal. App. 1958)

KAUFMAN, Presiding Justice.  The parties are owners of adjacent parcels of improved real estate situated on Franklin Street in San Francisco. Plaintiff’s complaint sought to perpetually enjoin the defendants from violating an express easement of light, air and unobstructed view created in favor of plaintiff’s property and to compel the defendants to remove certain television aerials and antennae. The trial court found all of the allegations of the complaint to be true, rendered judgment for the plaintiff, and issued both injunctions requested. Defendants appeal.


The nature and creation of the easement appurtenant to plaintiff’s property is not in dispute. On November 6, 1942, Mary Petersen, now deceased, also known as Mrs. Chris Petersen, by a grant deed duly recorded conveyed a part of her property on Franklin Street to C. A. Petersen. The deed contained the following reservation of an easement: 

Reserving, however, unto the first party, her successors and assigns, as and for an appurtenance to the real property hereinafter particularly described and designated as ‘Parcel A’ and any part thereof, a perpetual easement of right to receive light, air and unobstructed view over that portion of  the real property hereinabove described, to the extent that said light, air and view will be received and enjoyed by limiting any structure, fence, trees or shrubs upon said property hereinabove described or any part thereof, to a height not extending above a horizontal plane 28 feet above the level of the sidewalk of Franklin Street as the sidewalk level now exists at the junction of the southern and western boundary lines of the property hereinabove described. Any obstruction of such view above said horizontal plane except by a peaked gable roof extending the entire width of the front of the building referred to herein and extending 9 feet in an easterly direction from a point 1 foot 6 inches east of Franklin Street, the height of said peaked roof being 3 feet 2 inches together with spindles 3 feet in height on the peak of said roof, and except the necessary number of flues or vents constructed of galvanized iron and/or terra cotta not over 4 feet in height, shall be considered an unauthorized interference with such right or easement and shall be removed upon demand at the expense of second party, and his successors and assigns in the ownership of that real property described or any part thereof. 

Thereafter, the defendants, by mesne conveyances from C. A. Petersen, acquired all of the property conveyed by the deed of November 6, 1942, subject to the reservation. Plaintiff is the duly appointed and qualified executor of the estate of Mary Petersen, which is the owner of the dominant tenement.


Defendants’ contentions on appeal are limited to the following: 1) that it could not have been the intent of the parties to preclude the erection of television aerials and antennae on the defendants’ roof as the easement was created before such devices were known; 2) that the evidence does not support the judgment.


The language of the easement is clear and leaves no room for construction or determination of the intent of the parties, as contended by the defendant. Its purpose is to avoid any type of obstruction of the light, air and view without regard to the nature thereof. The reservation was not limited to the use then being made of the servient estate, but extended to all uses to which the servient estate might thereafter be devoted. Easements of light and air may be created in this state. Civil Code, §801; Bryan v. Grosse, 155 Cal. 132. Although we have not been able to find a California precedent on an easement of view, the weight of authority is that such an easement may be created by express grant. See 142 A.L.R. 467 and cases collected therein. It has been held in this state however that interference with an easement of light, air or view by a structure in the street is ground for an injunction. Williams v. Los Angeles R. Co., 150 Cal. 592.


As to defendant’s second contention, the issues of whether or not the aerials and antennae obstructed plaintiff’s view and otherwise interfered with the easement to the detriment of the plaintiff, were questions of fact for the lower court. The plaintiff offered evidence as to the size and nature of the obstructions and testified that because of the presence of the aerials and antennae, he received a lesser rental for the apartments on his property. The question of granting or refusing an injunction is addressed to the sound discretion of the lower court and its action will not be reversed on appeal unless there appears to be an abuse of discretion. Williams v. Los Angeles R. Co., supra. The record here supports the judgment.
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DISCUSSION QUESTIONS
110.  How does the court respond to each of the defendant’s arguments in Peterson?  Are its responses convincing? Can you formulate an argument that the burden on the servient tenement is greater than anticipated?  How might the court respond?

111.  Why is it easier to determine the scope of a negative easement than that of a positive easement?

Review Problems 7A-7E
(7A) Santa-acre and Elfacre are neighboring parcels of land.  Santa-acre is adjacent to a garbage dump.  Elfacre is a big lot containing a small cottage.  The owners of the parcels reach the following agreement: "Elfacre’s owners shall have the right to cross Santa-acre to dump garbage in the adjacent garbage dump."  Later, Elfacre’s owners tear down the cottage and put up a toy factory, which produces seven times the garbage that the cottage did.  Discuss whether they can use the right of way to dump the factory’s garbage.
(7B) Mike owned Cyracre, a ranch located in a valley in a sparsely populated area.  In 1962, he bought his first television set, but discovered that it got poor reception because of his location.  Debbie, the owner of Keanacre, a neighboring ranch, did not have reception problems because Keanacre is located on a plateau above Cyracre.  They entered into a written agreement that said, “The owners of Cyracre may place and maintain an antenna onto the Keanacre barn and run wires from the antenna to Cyracre to allow television reception for that property.”  Mike immediately put up the antenna and wires. However, even with Liz’s antenna, his TV reception was not great. Earlier this year, tired of poor reception and frustrated because cable television still was not available locally, Mike purchased a satellite dish. He wishes to place it on Debbie’s barn where the antenna is now, but she objects. Discuss whether Mike can place his satellite dish on Debbie’s barn.

(7C) Discuss whether, in the following problem, Robyn can prevent Jorie from riding her horse on the easement across Rhodes-acre:  Christina and Robyn owned neighboring lots called Carr-acre and Rhodes-acre respectively.  A driveway ran along the western edge of Rhodes-acre from Hungerford Highway to the edge of Carr-acre.  

Christina thought it would be convenient when traffic was a problem to use the driveway to get on and off her lot instead of using the street in front of her house.  She also wanted to go jogging on a route that included the driveway.  In 1985, Robyn allowed Christina to purchase an easement, created with all proper formalities, that included the following language: 

Those living on Carr-acre can use the driveway across the western  edge of Rhodes-acre in vehicles or on foot for access to and from Hungerford Highway and for exercise.

In 2006, Jorie purchased Carr-acre and moved onto the property along with her horse, Diamond Dinner.  Jorie likes to ride her horse every morning on Christina’s old jogging route.  She also sometimes rides the horse along Hungerford Highway to the nearest village to run errands. 

(7D) The Bar-Z Dude Ranch consists of 35 guest cabins near Lake Geller.  The path to the lake is on the west side of the ranch, so it is inconvenient for guests staying in the 12 cottages on the east side.  The owners of the Bar-Z purchased an easement from the neighboring S-4 Ranch that contained the following language:  "Guests of the Bar-Z Ranch shall have the right to use a path across the S-4 Ranch to reach Lake Geller if that path is the closest access to the lake from the cabins in which they are staying."  Subsequently, an earthquake destroyed the path from the west side of the Bar-Z to the Lake.  Can all guests of the Bar-Z now use the easement across the S-4 Ranch?  
(7E) Discuss the factual and legal research you would need to do in order to advise Carlos regarding the concerns described below.  About three years ago, Carlos Cabrera bought a large farm in the state of Preston, on which he grows cotton, green beans and bell peppers.  Recently, oil was discovered at a new well on Camp Osprey, a dude ranch owned by Sam Sackel located directly north of the farm.  Sam showed Carlos a genuine-looking document that describes an easement that allows oil workers employed by Camp Osprey to cross roads on Carlos’s farm to access oil wells on Camp property.  According to the farm’s foreman, the easement was created to service earlier oil wells that have since stopped producing and was intended to allow the workers to operate the wells without disturbing the activities of the dude ranch.  Carlos wants to know whether he has to allow Sam’s oil workers to use the easement to service the new well.
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DISCUSSION QUESTIONS
112.  Normally courts state that an Easement by Estoppel requires reasonable and detrimental reliance.  Was the reliance in Stoner reasonable?  Was it detrimental?  

113.  Some jurisdictions do not recognize Easements by Estoppel, arguing that the doctrine  undermines the Statute of Frauds and that claimants should make sure of their legal rights before relying on a mere license.  On the other hand, neighbors don’t typically commit all arrangements they make to signed writings. Do you think states should allow Easements by Estoppel in cases similar to Stoner?  If they do, should they be conditioned on payment of some damages to the servient tenement holder?

114.  To what extent do the following rationales for adverse possession also support the doctrine of Prescriptive Easements?


(a) reward beneficial use of land


(b) punish sleeping owners


(c) recognize psychic connection to, or investment in,  the land


(d) protect people and the legal system from being burdened with “stale” claims 

115.  Be prepared to discuss the evidence in MacDonald that is relevant to each element of prescriptive easements.

116.  What evidence should be necessary to meet the “open and notorious” element?  MacDonald Properties says, “The owner of the servient property must have actual knowledge of its use.”  Other states do not require actual notice.  Is it a good idea to do so?  Can a claim of prescriptive easement with regard to underground utilities like sewer pipes ever be open and notorious (see Note 7 on P863)?

117.  “The best justifications for granting an implied easement are reliance and need.  Thus, if claimants cannot meet the elements of an Easement by Estoppel or of an Easement by Necessity, they should not be able to get a Prescriptive Easement unless they pay market value for it.”  Do you agree?
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Review Problems 7F-7H
(7F) Sammy owns Whiteacre; his neighbor Davis owns Redacre.  Because access from Whiteacre to roads is difficult, Davis allows Sammy to use a road across Redacre to reach Whiteacre.  Sammy decides to turn his house on Whiteacre into a bed & breakfast inn.  He hires contractors to construct a pool, tennis courts and an addition to the house; the contractors use the road across Redacre to get to Whiteacre.  Sammy advertises the new inn in local papers.  Although he sees the contractors cross his land and sees the ads, Davis does not attempt to stop Sammy from using the road until after guests have started to arrive.  Discuss whether he is estopped from revoking Sammy’s right to use the road.
(7G)  Andrew owns a large undeveloped lot in the state of Readiness.  The lot is bordered on the south side by a state highway and on the other three sides by lands owned by other parties.  Bob wants to purchase the northern half of Andrew’s lot to create a residential subdivision.  He is aware that the parcel he wishes to purchase is landlocked, but he intends to buy the more attractive parcel immediately to the north to extend his subdivision and provide access to public roads. Andrew and Bob negotiate the following provision, which appears in the final deed of sale:

The parties recognize that this parcel is landlocked, but intend that no easement by implication or necessity be granted over the seller’s remaining property.  

Unfortunately, after he finalized the sale from Andrew, Bob was unable to complete a deal with the owners of the parcel to the north.  Subsequently, Bob died, leaving all his property to his son Gilbert.  Gilbert brought suit against Andrew to acquire an easement-by-necessity over Andrew’s land.

The trial court found that all of the elements of an easement-by-necessity were present and held that the intent of the parties was irrelevant because easements-by-necessity were created to further the public policy favoring productive use of land.  

The court of appeals reversed, holding that the state should not create easements-by-necessity in favor of those who knowingly waived their rights to access. The state Supreme Court granted review to decide whether purchasers of landlocked parcels should ever be able to expressly waive their rights to access.

Draft the analysis sections of an opinion and of a shorter dissent for the Supreme Court of Readiness deciding this question in the context of the facts of this case.  Assume that Readiness does not have a private eminent domain statute like the ones described in Note 8 on P864.

(7H) Discuss the factual and legal research you would need to do in order to advise Chris regarding the concerns described below: Chris Chaykin is the CEO of Tuazon Toppings, a company that packages and transports ingredients used by independent pizzerias in several U.S. states.  Tuazon has recently increased its sales in the city of New Brittany and Chris has come to your firm (Lowenthal, Rossman & Rubenstein) regarding the company’s attempt to obtain adequate warehouse space in the city:

Three months ago, Chris purchased an existing warehouse from the Peraza Popover Co. in March and has started using it.  David Dahlgard Development Co. (DDD) is engaged in a major construction project on a lot it owns adjoining the warehouse.  The construction site was flooded during the heavy rains last month. While cleaning up, DDD employees discovered that the water and sewer lines serving Chris’s warehouse ran across the DDD lot before connecting with the municipal pipes on the far side.  DDD and Tuazon’s in-house counsel searched both the public records and their own files, which revealed that the two lots had once belonged to a single owner.  However, they found no evidence of express easements addressing the pipes.  DDD is now threatening to sue Tuazon to enjoin the use of the pipes and Chris wants to know if that lawsuit would be likely to succeed.    
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HISTORICAL DEVELOPMENT OF PROMISSORY SERVITUDES
At English common law, agreements regarding land were only enforceable as real covenants.  For a real covenant to bind subsequent owners of the properties in question, the parties to the original contract had to intend that it run, the contract needed to touch and concern the land, and there had to be privity both between the original parties (horizontal) and between those parties and the current residents or owners (vertical).  

Because horizontal privity was limited to landlord-tenant relationships and the dominant and servient tenements to an easement, relatively few of these restrictions were enforced.  In other words, if a landlord wanted to bind people who took over his tenant’s leasehold, he could.  If the dominant tenement holder wanted to enforce requirements related to his easement on all holders of the servient tenement, he could.  But if a landowner wanted to divide his parcel and limit the activities of the purchaser of one portion of the lot, he could not make those limits binding on subsequent owners.

Perhaps because there were lots of good reasons to allow the person dividing his parcel to create binding agreements, courts developed two ways to broaden the traditional limits on the enforceability of real covenants.  First, in many jurisdictions in the United States, the definition of horizontal privity was expanded to include the grantor-grantee relationship.  This allowed more contracts involving land to bind successors.  

Second, the English courts of equity invented the Equitable Servitude.  This device allowed the courts to enforce these contracts in equity by granting injunctions where the parties to the original contract intended that it run, the contract touched and concerned the land, and the burdened party had notice of the restriction.  The elimination of the privity requirements meant that not only could grantors create contracts that run with the land of their grantees, but for the first time neighbors whose property had no legal relationship could create contracts that ran with the land.

The evolution of the modern subdivision in the US led to further development of these doctrines.  As early as the middle of the 19th Century, American entrepreneurs were dividing up large parcels of land and selling the resulting smaller parcels for residential use.  A humorous example of one of these early subdivisions is described in Charles Dickens’s novel, Martin Chuzzlewit.  



In any event, these subdivisions raised new issues.  The law of real covenants and equitable servitudes is based on express promises made between the landowners.  In the subdivisions, it was common for the seller to exact promises from the buyers, but less common for him to give explicit promises back.  Because the later purchasers succeed to the interests of the developer, they can enforce the promises made by the earlier buyers.  However, the earlier buyers could not enforce against the later ones because their lot was not one of the ones that was the recipient of the promise at the time it was made.  For example, suppose there were four lots sold, each with a promise made to the developer:


Buyer of Lot 1 promises to developer (who owns Lots 2-4)


Buyer of Lot 2 promises to developer (who still owns Lots 3-4)


Buyer of Lot 3 promises to developer (who still owns Lot 4)


Buyer of Lot 4 promises to developer (who now owns nothing)

If #1 violates his promise, #2-#4, the successors to the promisee, can enforce.  But if #3 violates her promise, only #4 can enforce, because #3 only made her promise to the owner of #4.



Because of this system’s apparent unfairness to the earlier purchasers, courts developed a couple of legal theories to allow the earlier purchasers to enforce against the later ones.  One theory is that the developer implicitly promises the earlier purchasers that he will place identical restrictions on the lots sold later.  Thus, the earlier purchasers can sue to enforce these implied promises.  These are what some courts call “reciprocal negative easements,” although for our purposes, they should more accurately be called implied equitable servitudes. Plaintiffs claiming under this theory must show that the development was sold by a common owner with a common scheme in mind for the whole development.  In other words, in order for the court to imply a promise, it has to believe that the developer intended to create a relatively uniform subdivision where all the lots were similarly restricted.



The major theoretical drawback to this theory is that it binds subsequent purchasers to an unwritten promise regarding the use of land.  Many jurisdictions were uncomfortable with this evasion of the statute of frauds, and so they developed an alternative theory.  This theory is that the earlier purchasers are the intended beneficiaries of the promises made from the later purchasers to the developer, and as intended beneficiaries, they can sue to enforce the contract.  This “third-party beneficiary approach” also requires a common scheme.  There would be no reason to view the buyers as beneficiaries of each others’ promises in absence of a uniform scheme.  The theory, however, will not work where there were no later purchasers or in a case where the later purchasers made no promises.  Without an express promise from a later purchaser to enforce, the earlier purchasers have nothing to hang their hats on.

The continued evolution of servitudes followed from the further development of the idea of the subdivision.  Owners of adjacent properties became aware of the advantages of pooling their resources to acquire common recreational facilities, common maintenance services, etc.  They created homeowners’ associations to collect money from the property owners and act as the owners’ agent in acquiring and maintaining the common areas and services.  

For these associations to be effective, they had to be able to enforce restrictions on and collect money from subsequent purchasers of the lots governed by the association.  Arguably, however, they might have trouble under traditional servitudes law.  For one thing, promises to pay money traditionally didn’t run with the land.  For another, the association was a corporation that owned no land, so it technically was not in privity with anyone.  A pivotal decision in moving the law of servitudes forward was the N.Y. Court of Appeals decision in Neponsit (the key points of which are described on P896 and P903)  Neponsit, by viewing the vertical privity and touch and concern requirements expansively, allowed the associations to perform their allotted functions within the traditional framework.  Today, statutes in most jurisdictions permit homeowners’ associations to carry on their functions without having to demonstrate vertical privity or touch & concern in every individual case.
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NAHRSTEDT v. LAKESIDE VILLAGE CONDOMINIUM ASS’N

878 P.2d 1275 (Cal. 1994)

ARABIAN, J., Dissenting
“There are two means of refuge from the misery of life: music and cats.” –  Albert Schweitzer.
    
I respectfully dissent. While technical merit may commend the majority’s analysis,
 its application to the facts presented reflects a narrow, indeed chary, view of the law that eschews the human spirit in favor of arbitrary efficiency. In my view, the resolution of this case well illustrates the conventional wisdom, and fundamental truth, of the Spanish proverb, “It is better to be a mouse in a cat’s mouth than a man in a lawyer’s hands.” 

    
… I find the provision known as the “pet restriction” contained in the covenants, conditions, and restrictions (CC&R’s) governing the Lakeside Village project patently arbitrary and unreasonable within the meaning of Civil Code section 1354. Beyond dispute, human beings have long enjoyed an abiding and cherished association with their household animals. Given the substantial benefits derived from pet ownership, the undue burden on the use of property imposed on condominium owners who can maintain pets within the confines of their units without creating a nuisance or disturbing the quiet enjoyment of others substantially outweighs whatever meager utility the restriction may serve in the abstract. It certainly does not promote “health, happiness [or] peace of mind” commensurate with its tariff on the quality of life for those who value the companionship of animals. Worse, it contributes to the fraying of our social fabric.
  …

   
… [P]laintiff challenges this restriction to the extent it precludes not only her but anyone else living in Lakeside Village from enjoying the substantial pleasures of pet ownership while affording no discernible benefit to other unit owners if the animals are maintained without any detriment to the latter’s quiet enjoyment of their own space and the common areas. In essence, she avers that when pets are kept out of sight, do not make noise, do not generate odors, and do not otherwise create a nuisance, reasonable expectations as to the quality of life within the condominium project are not impaired. At the same time, taking into consideration the well‑established and long‑standing historical and cultural relationship between human beings and their pets and the value they impart, enforcement of the restriction significantly and unduly burdens the use of land for those deprived of their companionship. Considered from this perspective, I find plaintiff’s complaint states a cause of action for declaratory relief. 

THE BURDEN.  Under the majority’s construction of Civil Code section 1354, the pet restriction is unreasonable, and hence unenforceable, if the “burdens [imposed] on the affected land ... are so disproportionate to the restriction’s beneficial effects that the restriction should not be enforced.” What, then, is the burden at issue here?  Both recorded and unrecorded history bear witness to the domestication of animals as household pets.
 Throughout the ages, dogs and cats have provided human beings with a variety of services in addition to their companionship—shepherding flocks, guarding life and property, hunting game, ridding the house and barn of vermin. Of course, the modern classic example is the assist dog, which facilitates a sense of independence and security for disabled persons by enabling them to navigate their environment, alerting them to important sounds, and bringing the world within their reach.
 Emotionally, they allow a connection full of sensation and delicacy of feeling. 

   
Throughout the ages, art and literature, as well as mythology, depict humans in all walks of life and social strata with cats and dogs, illustrating their widespread acceptance in everyday life.
  Some religions have even incorporated them into their worship.
  Dogs and cats are also admired for the purity of their character traits.
  Closer to home, our own culture is populated with examples of the well‑established place pets have found in our hearts and homes.
 

   
In addition to these historical and cultural references, the value of pets in daily life is a matter of common knowledge and understanding as well as extensive documentation. People of all ages, but particularly the elderly and the young, enjoy their companionship. Those who suffer from serious disease or injury and are confined to their home or bed experience a therapeutic, even spiritual, benefit from their presence.  Animals provide comfort at the death of a family member or dear friend, and for the lonely can offer a reason for living when life seems to have lost its meaning.  In recognition of these benefits, both Congress and the state Legislature have expressly guaranteed that elderly and handicapped persons living in public‑assistance housing cannot be deprived of their pets. Not only have children and animals always been natural companions, children learn responsibility and discipline from pet ownership while developing an important sense of kindness and protection for animals.  Single adults may find certain pets can afford a feeling of security. Families benefit from the experience of sharing that having a pet encourages. While pet ownership may not be a fundamental right as such, unquestionably it is an integral aspect of our daily existence, which cannot be lightly dismissed and should not suffer unwarranted intrusion into its circle of privacy.  

THE BENEFIT.  What is gained from an uncompromising prohibition against pets that are confined to an owner’s unit and create no noise, odor, or nuisance?

   
To the extent such animals are not seen, heard, or smelled any more than if they were not kept in the first place, there is no corresponding or concomitant benefit. Pets that remain within the four corners of their owners’ condominium space can have no deleterious or offensive effect on the project’s common areas or any neighboring unit.  Certainly, if other owners and residents are totally unaware of their presence, prohibiting pets does not in any respect foster the “health, happiness [or] peace of mind” of anyone except the homeowners association’s board of directors, who are thereby able to promote a form of sophisticated bigotry. In light of the substantial and disproportionate burden imposed for those who must forego virtually any and all association with pets, this lack of benefit renders a categorical ban unreasonable under Civil Code section 1354.

The proffered justification is all the more spurious when measured against the terms of the pet restriction itself, which contains an exception for domestic fish and birds. A squawking bird can readily create the very kind of disturbance supposedly prevented by banning other types of pets. At the same time, many animals prohibited by the restriction, such as hamsters and the like, turtles, and small reptiles, make no sound whatsoever. Disposal of bird droppings in common trash areas poses as much of a health concern as cat litter or rabbit pellets, which likewise can be handled in a manner that avoids potential problems. Birds are also known to carry disease and provoke allergies. Neither is maintaining fish without possible risk of interfering with the quiet enjoyment of condominium neighbors. Aquarium water must be changed and disposed of in the common drainage system. Leakage from a fish tank could cause serious water damage to the owner’s unit, those below, and common areas. Defendants and the majority purport such solicitude for the “health, sanitation and noise concerns” of other unit owners, but fail to explain how the possession of pets, such as plaintiff’s cats, under the circumstances alleged in her complaint, jeopardizes that goal any more than the fish and birds expressly allowed by the pet restriction. This inconsistency underscores its unreasonableness and discriminatory impact.

THE MAJORITY’S BURDEN/BENEFIT ANALYSIS.   From the statement of the facts through the conclusion, the majority’s analysis gives scant acknowledgment to any of the foregoing considerations but simply takes refuge behind the “presumption of validity” now accorded all CC&R’s irrespective of subject matter. They never objectively scrutinize defendants’ blandishments of protecting “health and happiness” or realistically assess the substantial impact on affected unit owners and their use of their property. As this court has often recognized, “deference is not abdication.” People v. McDonald, 37 Cal.3d 351, 377 (1984) Regardless of how limited an inquiry is permitted under applicable law, it must nevertheless be made.    Here, such inquiry should start with an evaluation of the interest that will suffer upon enforcement of the pet restriction. In determining the “burden on the use of land,” due recognition must be given to the fact that this particular “use” transcends the impersonal and mundane matters typically regulated by condominium CC&R’s, such as whether someone can place a doormat in the hallway or hang a towel on the patio rail or have food in the pool area, and reaches the very quality of life of hundreds of owners and residents. Nonetheless, the majority accept uncritically the proffered justification of preserving “health and happiness” and essentially consider only one criterion to determine enforceability: was the restriction recorded in the original declaration? If so, it is “presumptively valid,” unless in violation of public policy. Given the application of the law to the facts alleged and by an inversion of relative interests, it is difficult to hypothesize any CC&R’s that would not pass muster. Such sanctity has not been afforded any writing save the commandments delivered to Moses on Mount Sinai, and they were set in stone, not upon worthless paper.  

Moreover, unlike most conduct controlled by CC&R’s, the activity at issue here is strictly confined to the owner’s interior space; it does not in any manner invade other units or the common areas. Owning a home of one’s own has always epitomized the American dream. More than simply embodying the notion of having “one’s castle,” it represents the sense of freedom and self‑determination emblematic of our national character. Granted, those who live in multi‑unit developments cannot exercise this freedom to the same extent possible on a large estate. But owning pets that do not disturb the quiet enjoyment of others does not reasonably come within this compromise. Nevertheless, with no demonstrated or discernible benefit, the majority arbitrarily sacrifice the dream to the tyranny of the “commonality.”

CONCLUSION.  Our true task in this turmoil is to strike a balance between the governing rights accorded a condominium association and the individual freedom of its members. … [T]he majority’s failure to consider the real burden imposed by the pet restriction unfortunately belittles and trivializes the interest at stake here. Pet ownership substantially enhances the quality of life for those who desire it. When others are not only undisturbed by, but completely unaware of, the presence of pets being enjoyed by their neighbors, the balance of benefit and burden is rendered disproportionate and unreasonable, rebutting any presumption of validity. Their view, shorn of grace and guiding philosophy, is devoid of the humanity that must temper the interpretation and application of all laws, for in a civilized society that is the source of  their authority. As judicial architects of the rules of life, we better serve when we construct halls of harmony rather than walls of wrath.  I would affirm the judgment of the Court of Appeal.  
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SELECTED FLORIDA STATUTES REGARDING CONDOMINIUMS

718.113(4) Display of flag.  Any unit owner may display one portable, removable United States flag in a respectful way regardless of any declaration rules or requirements dealing with flags or decorations.

718.123(1) Right of owners to peaceably assemble.  All common elements, common areas, and recreational facilities serving any condominium shall be available to unit owners in the condominium or condominiums served thereby and their invited guests for the use intended for such common elements, common areas, and recreational facilities….   The entity or entities responsible for the operation of the common elements, common areas, and recreational facilities may adopt reasonable rules and regulations pertaining to the use of such common elements, common areas, and recreational facilities.  No entity or entities shall unreasonaby restrict any unit owner's right to peaceably assemble or right to invite public officers or candidates for public office to appear and speak in common elements, common areas, and recreational facilities.

718.1232. Cable television service;  resident's right to access without extra charge.   No resident of any condominium dwelling unit, whether tenant or owner, shall be denied access to any available franchised or licensed cable television service, nor shall such resident or cable television service be required to pay anything of value in order to obtain or provide such service except those charges normally paid for like services by residents of, or providers of such services to, single-family homes within the same franchised or licensed area and except for installation charges as such charges may be agreed to between such resident and the provider of such services.
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DISCUSSION QUESTIONS
118.  California legislation requires that courts enforce covenants in the declarations of homeowners’ associations “unless unreasonable.”  How did the Court of Appeals in Nahrstedt interpret that command?  Why did the California Supreme Court reject the lower court’s interpretation?

119.  What arguments does Nahrstedt provide for giving homeowners’ associations wide latitude to do as they please? What counter-arguments do you see?

120.  Nahrstedt seems to distinguish between covenants found in the initial documents setting up the homeowners’ association and those created in by-laws passed later by the owners.  Why should these types of regulations be treated differently?

121.  Nahrstedt identifies three types of situations in which covenants will be seen as unreasonable (see P920).  For each of the three, can you identify at least one possible covenant that the court might have in mind? 

122.  Justice Arabian suggests that associations should not be able to regulate activities that are “strictly confined to the owner’s interior space” if they do “not in any manner invade other units or the common areas.”  What are the strengths and weakness of this test?

123.  Consider how the following covenants would fare under the test adopted by the Nahrstedt majority and the test proposed by Justice Arabian.  What other considerations not explicitly raised by either side in Nahrstedt are suggested by these examples?

(a) No basketball hoops


(b) No satellite dishes


(c) No exterior decorations (e.g., flags and holiday displays)


(d) No animal products


(e) No smoking


(f) No cohabiting unmarried couples

124. Who is in a better position to decide which validly adopted covenants are impermissible: courts or the legislature?
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REVIEW PROBLEMS (7I-7K)
(7I) Discuss whether, under the standards employed by the majority opinion in Nahrstedt, the Hoffman Homes Board of Directors can enforce its “Adult Occupancy Rule” against Olive in the following scenario:  Hoffman Homes is a development of four-bedroom townhouses governed by a lawfully created Homeowners’ Association and its Board of Directors.  Among the CC&Rs in the original set of governing documents was an “Adult Occupancy Rule,” which prohibited more than ten people over the age of 18 from being physically present inside any one townhouse at one time.  The applicable state and local government housing and building codes do not allow permanent residence by more than ten adults, but do allow up to thirty adults at a time to be physically present in the townhouses.   


Olive O’Connell owns a townhouse in the development.  She belongs to a book club and periodically hosts the club’s members for an evening of literary discussion, Diet Slice soda, and pizza.  On several occasions, more than a dozen adults have been in Olive’s townhouse for these book club meetings.  The Board of Directors has informed Olive that these meetings violate the Adult Occupancy Rule. 

(7J)  Discuss whether, under the standards employed by the majority opinion in Nahrstedt, the Tiffany Townhouses Board of Directors can enforce its rule excluding Omar’s Aunt Andreea in the following scenario:  The U.S. Drug Enforcement Agency, in conjunction with its state counterparts, created “DELONG,” (Drug Enforcement List of Offenders, Nationally Gathered), a national public database of people who have been convicted of selling or possessing illegal drugs.  Shortly afterwards, Tiffany Townhouses (TT) filed the appropriate governing documents to create a development of four-bedroom townhouses governed by a Homeowners’ Association and its Board of Directors.  

Among the CC&Rs in TT’s original set of governing documents was a provision that barred from owning or visiting a unit in the development “any person” listed in DELONG for an offense committed as an adult.  Owners were screened at the time of purchase. Visitors either were screened in advance at the request of owners or were detained at the entrance gates to be checked before entering.  

Omar purchased a unit in TT last summer.  This Thanksgiving, the security guards at the entrance gate informed him that his 73-year old Aunt Andreea could not enter the development because DELONG listed her 1970 conviction for possession of marijuana.
(7K)  Discuss  whether, in the following problem, the “no shellfish or pork” rule is unreasonable under the test employed by the majority opinion in Nahrstedt. Assume that no religion requires its adherents to eat pork or shellfish.:  A group of Orthodox Jews worked with a developer to build and market a condominium community designed to make it easier for Jews who wish to follow an Orthodox lifestyle to live in a modern city.  The group properly filed the necessary documents to create a common interest community governed by a homeowners’ association.  The CCRs explicitly provided that people with any religious beliefs were welcome to purchase units so long as they complied with the behavioral restrictions listed elsewhere in the CCRs. One of these rules prohibited any resident from cooking or eating pork or shellfish (forbidden by Jewish dietary laws) anywhere in the community.  
Stephen Sondheim, The Road You Didn't Take

You're either a poet or you're a lover 

Or you're the famous Benjamin Stone.  

You take one road, 

You try one door,

There isn't time for any more.

One's life consists of either/or.

One has regrets which one forgets,

And as the years go on,

The road you didn't take hardly comes to mind,

Does it?

The door you didn't try,

Where could it have led?

The choice you didn't make never was defined,

Was it?

Dreams you didn't dare are dead.

Were they ever there?

Who said?

I don't remember, I don't remember at all.

The books I'll never read wouldn't change a thing,

Would they?

The girls I'll never know, I'm too tired for.

The lives I'll never lead couldn't make me sing,


Could they? Could they? Could they?

Chances that you miss,

Ignore.

Ignorance is bliss;

What's more, you won't remember,

You won't remember at all,

Not at all.

You yearn for the women,

Long for the money,

Envy the famous Benjamin Stones.

You take your road,

The decades fly,

The yearnings fade, the longings die.  

You learn to bid them all good-bye.

And, oh, the peace, the blessed peace.

At last you've come to know:

The roads you never take go through rocky ground,

Don't they?

The choices that you make aren't all that grim.

The worlds you never see still will be around,

Won't they?

The Ben I'll never be,

Who remembers him?

STEPHEN SONDHEIM, GIANTS IN THE SKY

There are Giants in the sky!

There are big tall terrible Giants in the sky!

When you’re way up high

And you look below

At the world you left 

And the things you know;

Little more than a glance 

Is enough to show 

You just how small you are.

When you’re way up high

And you’re on your own

In a world like none

That you’ve ever known,

Where the sky is lead 

And the earth is stone,

You’re free to do

Whatever pleases you,

Exploring things you’d never dare

‘Cause you don’t care,

When suddenly there’s

A big tall terrible giant at the door,

A big tall terrible lady Giant sweeping the floor.

And she gives you food

And she gives you rest

And she draws you close 

To her Giant breast,

And you know things now that you never knew before,

Not till the sky.


Only just when you’ve made

A friend and all,

And you know she’s big

But you don’t feel small,

Someone bigger than her

Comes along the hall

To swallow you for lunch.

And your heart is lead 

And your stomach stone,

And you’re really scared

Being all alone …

And its then you miss

All the things you’ve known

And the world you left 

And the little you own—

The fun is done.

You steal what you can and run.

And you scramble down

And you look below;

And the world you know 

Begins to grow.

The roof, the house and your Mother at the door, 

The roof, the house and the world you never thought to explore.

And you think of all of the things you’ve seen,

And you wish that you could live in between,

And you’re back again,

Only different than before,

After the sky.

There are Giants in the sky!

There are big tall terrible awesome scary wonderful

Giants in the sky!!

� The majority invest substantial interpretive significance regarding the enforceability of condominium restrictions in the replacement of “where reasonable” in Civil Code former section 1355 with “unless unreasonable” in Civil Code section 1354.  Other than the statutory language itself, however, they cite no evidence the Legislature considered this a “material alteration” or intended a “marked change” in the statute's interpretation. Although I fail to see other than a semantical distinction carrying little import as to legislative intent, I find the pet restriction at issue here unenforceable under either standard.


� The majority imply that if enough owners find the restriction too oppressive, they can act collectively to alter or rescind it. However, realistically speaking, implementing this alternative would only serve to exacerbate the divisiveness rampant in our society and to which the majority decision itself contributes.


� Archeologists in Israel found some of the earliest evidence of a domesticated animal when they unearthed the 12,000�year�old skeleton of a woman who was buried with her hand resting on the body of her dog. Romans warned intruders “Cave canem” to alert them to the presence of canine protectors.  Cats were known to be household pets in Egypt 5,000 years ago and often mummified and entombed with their owners. According to the English Nuns Rule in 1205, “Ye shall not possess any beast, my dear sisters, except only a cat.” 


� Although it is possible only to estimate the total, well in excess of 10,000 individuals avail themselves of the benefits of guide, alert, and service dogs in California alone.  State law guarantees them the right to live with their animals free from discrimination on that basis.  Thus, to the extent the pet restriction contains no exception for assist dogs, it clearly violates public policy. At oral argument, counsel for the association allowed that an individual who required assistance of this kind could seek a waiver of the pet restriction, although he in no manner assured that the association's board would necessarily accede . . . . In any event, this “concession” only serves to prove the point of discriminatory impact: disabled persons who have dogs to assist them in normalizing their daily lives do not have the equal access to housing guaranteed under state law if they must go, hat in hand as an Oliver Twist supplicant, to request an association board's “permission” to live as normal a life as they are capable of with canine assistance.


� For example, poetry runs the gamut from the doggerel of Ogden Nash to T.S. Eliot's “Old Possum's Book of Practical Cats.”


� Eastern religions often depict dogs as gods or temple guards.  Ancient Egyptians considered the cat sacred, and their religion included the cat goddess Bastet. 


� For example, the Odyssey chronicles the faithfulness of Odysseus's dog... . In 1601, when the Earl of Southampton was being held in the Tower of London, his cat is reputed to have located his master's cell and climbed down the chimney to join him during his imprisonment. And military annals document the wartime bravery and courage of dogs in the K�9 Corps.


� The President and his family often set a national example in this regard. Chelsea Clinton's cat “Socks” is only the latest in a long line of White House pets, including Franklin Roosevelt's “Fala” and the Bushes' “Millie.”


� On a related point, the association rules and regulations already contain a procedure for dealing with problems arising from bird and fish ownership. There appears no reason it could not be utilized to deal with similar concerns about other types of pets such as plaintiff’s cats.
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