PROPERTY E SPRING 2013
SUPPLEMENTAL COURSE MATERIALS
Unit I:  But It’s Mine! 

Involuntary Transfers of Property Rights

Chapter 1:  An Important Stick in the Bundle: 
The Right to Exclude and Some Exceptions

DISCUSSION QUESTIONS

1.  The court in Jacque quotes the U.S. Supreme Court as saying that the right to exclude if one of the “most essential” rights of a landowner.  Why is it so important?
2.  The court in Jacque says an intentional trespass causes “actual harm” to the property owner even if the harm is non-monetizable.  Aside from the risk of adverse possession, what kind(s) of harm do you think the court has in mind?  

3.  After the citations to Dolan and Kaiser Aetna on the bottom of P56, the court included the following passage (deleted by the casebook authors):

Yet a right is hollow if the legal system provides insufficient means to protect it. Felix Cohen offers the following analysis summarizing the relationship between the individual and the state regarding property rights: 

[T]hat is property to which the following label can be attached: 

 To the world: 

Keep off X unless you have my permission, which I may grant or withhold. 



Signed: Private Citizen 

 

Endorsed: The state 

Felix S. Cohen, Dialogue on Private Property, 9 Rutgers L. Rev. 357, 374  (1954).
Try to state in your own words the meaning of the Felix Cohen quote.  How does the quote fit into the court’s analysis?

4.  Suppose the Wisconsin legislature is holding hearings on whether to pass a statute overruling the result in Jacques. You are a staff attorney making recommendations to  the relevant committee.  How persuasive do you find the arguments listed below?  What ultimate recommendation would you make and why?

(a) Landowners should not receive any sort of damages when they have not been harmed in a tangible way.

(b)  In Jacque, the cost to the defendant of taking the road around the Jacques’ land almost certainly was much greater than the harm to the Jacques’ land caused by the unauthorized crossing.  It would thus be cost-efficient for society to allow the truck to cross without subjecting the truckers to punitive damages so long as they pay for any actual damage they cause.

(c)  As Note 3 (P58) indicates, most states do not award punitive damages for intentional trespass if there were no actual damages awarded.  Wisconsin should follow the majority rule.
(d) As Note 4 (P58) indicates, Wisconsin, like many other states, has a statute making trespass a crime under some circumstances. In cases like Jacque, the possibility of criminal charges is a sufficient deterrent to intentional trespass. Assume the Wisconsin statute reads as follows:  
Any person who trespasses on any privately-owned lands after being forbidden so to trespass by the owner shall be guilty of a misdemeanor and punished by a fine… .
5.  In what circumstances would be appropriate for a court or legislature to place limits on the right to exclude?  Or, to put the question another way, in what circumstances should a person be allowed to enter someone else’s land without permission?

( ( ( ( ( ( ( ( (
STATE v. SHACK
277 A.2d 369 (N.J. 1971)

WEINTRAUB, C.J.: Defendants entered upon private property to aid migrant farmworkers employed and housed there.  Having refused to depart upon the demand of the owner, defendants were [convicted of] violating N.J.S.A. 2A:170—31 which provides that “[a]ny person who trespasses on any lands … after being forbidden so to trespass by the owner … is a disorderly person and shall be punished by a fine of not more than $50.” … 

 
Complainant, Tedesco, a farmer, employs migrant workers for his seasonal needs.  As part of their compensation, these workers are housed at a camp on his property.  Defendant Tejeras is a field worker for … the Southwest Citizens Organization for Poverty Elimination, … (“SCOPE”), a nonprofit corporation funded by the Office of Economic Opportunity…. The role of SCOPE includes providing for the “health services of the migrant farm worker.”  Defendant Shack is a staff attorney with the Farm Workers Division of Camden Regional Legal Services, Inc. … (“CRLS,”) also a nonprofit corporation funded by the Office of Economic Opportunity….  The mission of CRLS includes legal advice and representation for these workers.


Differences had developed between Tedesco and these defendants prior to the events which led to the trespass charges now before us.  Hence when … Tejeras wanted to go upon Tedesco's farm to find a migrant worker who needed medical aid for the removal of 28 sutures, he called upon … Shack for his help with respect to the legalities involved.  Shack, too, had a mission to perform on Tedesco's farm; he wanted to discuss a legal problem with another migrant worker there employed and housed.  Defendants arranged to go to the farm together.  Shack carried literature to inform the migrant farmworkers of the assistance available to them under federal statutes, but no mention seems to have been made of that literature when Shack was later confronted by Tedesco.

 
Defendants entered upon Tedesco's property and as they neared the camp site where the farmworkers were housed, they were confronted by Tedesco who inquired of their purpose.  Tejeras and Shack stated their missions.  In response, Tedesco offered to find the injured worker, and as to the worker who needed legal advice, Tedesco also offered to locate the man but insisted that the consultation would have to take place in Tedesco's office and in his presence. Defendants declined, saying they had the right to see the men in the privacy of their living quarters and without Tedesco's supervision.  Tedesco thereupon summoned a State Trooper who, however, refused to remove defendants except upon Tedesco's written complaint.  Tedesco then executed the formal complaints charging violations of the trespass statute.

I.  The constitutionality of the trespass statute, as applied here, is challenged on several scores.  It is urged that the First Amendment rights of the defendants and of the migrant farmworkers were thereby offended.  Reliance is placed on Marsh v. Alabama, 326 U.S. 501 (1946), where it was held that free speech was assured by the First Amendment in a company‑owned town which was open to the public generally and was indistinguishable from any other town except for the fact that the title to the property was vested in a private corporation.  Hence a Jehovah's Witness who distributed literature on a sidewalk within the town could not be held as a trespasser. …  [Marsh] rest[s] upon the fact that the property was in fact opened to the general public.  There may be some migrant camps with the attributes of the company town in Marsh and of course they would come within its holding.  But there is nothing of that character in the case before us, and hence there would have to be an extension of Marsh to embrace the immediate situation.


Defendants also maintain that the application of the trespass statute to them is barred by the Supremacy Clause of the United States Constitution … on the premise that the application of the trespass statute would defeat the purpose of the federal statutes, under which SCOPE and CRLS are funded, to reach and aid the migrant farmworker.  The brief of the United States, amicus curiae, supports that approach.  Here defendants rely upon cases construing the National Labor Relations Act and holding that an employer may in some circumstances be guilty of an unfair labor practice in violation of that statute if the employer denies union organizers an opportunity to communicate with his employees at some suitable place upon the employer's premises.  


The brief of New Jersey State Office of Legal Services, amicus curiae, asserts the workers' Sixth Amendment right to counsel in criminal matters is involved and … that a right to counsel in civil matters is a “penumbra” right emanating from the whole Bill of Rights under the thinking of Griswold v. Connecticut, 381 U.S. 479 (1965), or is a privilege of national citizenship protected by the privileges and immunities clause of the Fourteenth Amendment, or is a right “retained by the people” under the Ninth Amendment….


These constitutional claims are not established by any definitive holding.  We think it unnecessary to explore their validity.  The reason is that we are satisfied that under our State law the ownership of real property does not include the right a bar access to governmental services available to migrant workers and hence there was no trespass within the meaning of the penal statute.  The policy considerations which underlie that conclusion may be much the same as those which would be weighed with respect to one or more of the constitutional challenges, but a decision in nonconstitutional terms is more satisfactory, because the interests of migrant workers are more expansively served in that way than they would be if they had no more freedom than these constitutional concepts could be found to mandate if indeed they apply at all.

II.
Property rights serve human values.  They are recognized to that end, and are limited by it.  Title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises.  Their well‑being must remain the paramount concern of a system of law.  Indeed the needs of the occupants may be so imperative and their strength so weak, that the law will deny the occupants the power to contract away what is deemed essential to their health, welfare, or dignity.


Here we are concerned with a highly disadvantaged segment of our society.  We are told that every year farmworkers and their families numbering more than one million leave their home areas to fill the seasonal demand for farm labor in the United States. … The migrant farmworkers are a community within but apart from the local scene.  They are rootless and isolated.  Although the need for their labors is evident, they are unorganized and without economic or political power.  It is their plight alone that summoned government to their aid.  


In response, Congress provided under … the Economic Opportunity Act of 1964 for “assistance for migrant and other seasonally employed farmworkers and their families.”  Section 2861 states “the purpose of this part is to assist migrant and seasonal farmworkers and their families to improve their living conditions and develop skills necessary for a productive and self‑sufficient life in an increasingly complex and technological society.”  Section 2862(b)(1) provides for funding of programs “to meet the immediate needs of migrant and seasonal farmworkers and their families, such as day care for children, education, health services, improved housing and sanitation (including the provision and maintenance of emergency and temporary housing and sanitation facilities), legal advice and representation, and consumer training and counseling.”  As we have said, SCOPE is … funded under this section, and CRLS also pursues the objectives of this section although … it is funded under [a separate part of the Act], which is not limited in its concern to the migrant and other seasonally employed farmworkers and seeks “to further the cause of justice among persons living in poverty by mobilizing the assistance of lawyers and legal institutions and by providing legal advice, legal representation, counseling, education, and other appropriate services.”


These ends would not be gained if the intended beneficiaries could be insulated from efforts to reach them.  It is in this framework that we must decide whether the camp operator's rights in his lands may stand between the migrant workers and those who would aid them.  The key to that aid is communication.  Since the migrant workers are outside the mainstream of the communities in which they are housed and are unaware of their rights and opportunities and of the services available to them, they can be reached only by positive efforts tailored to that end.  The Report of the Governor's Task Force on Migrant Farm Labor (1968) noted that “One of the major problems related to seasonal farm labor is the lack of adequate direct information with regard to the availability of public services,” and that “there is a dire need to provide the workers with basic educational and informational material in a language and style that can be readily understood by the migrant.”  The report stressed the problem of access and deplored the notion that property rights may stand as a barrier, saying “In our judgment, ‘no trespass’ signs represent the last dying remnants of paternalistic behavior.”

 
A man's right in his real property of course is not absolute.  It was a maxim of the common law that one should so use his property as not to injure the rights of others. … Although hardly a precise solvent of actual controversies, the maxim does express the inevitable proposition that rights are relative and there must be an accommodation when they meet.  Hence it has long been true that necessity, private or public, may justify entry upon the lands of another. Hence it has long been true that necessity, private or public, may justify entry upon the lands of another.  For a catalogue of such situations, see Prosser, Torts (3d ed. 1964), §24; 6A American Law of Property (A. J. Casner ed. 1954) §28.10; 52 Am.Jur., 'Trespass,' §§40-41; see also Restatement, Second, Torts (1965) §§197‑211; Krauth v. Geller, 31 N.J. 270, 272-273 (1960).


The subject is not static.  As pointed out in 5 Powell, Real Property (Rohan 1970) §745-46, while society will protect the owner in his permissible interests in land, yet

[s]uch an owner must expect to find the absoluteness of his property rights curtailed by the organs of society, for the promotion of the best interests of others for whom these organs also operate as protective agencies. The necessity for such curtailments is greater in a modern industrialized and urbanized society than it was in the relatively simple American society of fifty, 100, or 200 years ago.  The current balance between individualism and dominance of the social interest depends not only upon political and social ideologies, but also upon the physical and social facts of the time and place under discussion. …

As one looks back along the historic road traversed by the law of land in England and in America, one sees a change from the viewpoint that he who owns may do as he pleases with what he owns, to a position which hesitatingly embodies an ingredient of stewardship; which grudgingly, but steadily, broadens the recognized scope of social interests in the utilization of things.  … 

To one seeing history through the glasses of religion, these changes may seem to evidence increasing embodiments of the golden rule.  To one thinking in terms of political and economic ideologies, they are likely to be labeled evidences of  “social enlightenment,” or of “creeping socialism” or even of “communistic infiltration,” according to the individual's assumed definitions and retained or acquired prejudices.  With slight attention to words or labels, time marches on toward new adjustments between individualism and the social interests.

 

The process involves not only the accommodation between the right of the owner and the interests of the general public in his use of this property, but involves also an accommodation between the right of the owner and the right of individuals who are parties with him in consensual transactions relating to the use of the property. Accordingly substantial alterations have been made as between a landlord and his tenant. See Reste Realty v. Cooper, 251 A.2d 268 (N.J. 1969); Marini v. Ireland, 265 A.2d 526 (N.J. 1970).

 

The argument in this case … included the question whether the migrant worker should be deemed to be a tenant and thus entitled to the tenant's right to receive visitors , or whether his residence on the employer's property should be deemed to be merely incidental and in aid of his employment, and hence to involve no possessory interest in the realty. … We see no profit in trying to decide upon a conventional category and then forcing the present subject into it.  That approach would be artificial and distorting.  The quest is for  a fair adjustment of the competing needs of the parties, in the light of the realities of the relationship between the migrant worker and the operator of the housing facility.



Thus approaching the case, we find it unthinkable that the farmer‑employer can assert a right to isolate the migrant worker in any respect significant for the worker's well‑being.  The farmer, of course, is entitled to pursue his farming activities without interference….  But we see no legitimate need for a right in the farmer to deny the worker the opportunity for aid available from federal, State, or local services, or from recognized charitable groups seeking to assist him.  Hence representatives of these agencies and organizations may enter upon the premises to seek out the worker at his living quarters.  So, too, the migrant worker must be allowed to receive visitors there of his own choice, so long as there is no behavior hurtful to others, and members of the press may not be denied reasonable access to workers who do not object to seeing them.

 

It is not our purpose to open the employer's premises to the general public if in fact the employer himself has not done so.  We do not say, for example, that solicitors or peddlers of all kinds may enter on their own; we may assume for the present that the employer may regulate their entry or bar them, at least if the employer's purpose is not to gain a commercial advantage for himself or if the regulation does not deprive the migrant worker of practical access to things he needs.



And we are mindful of the employer's interest in his own and in his employees' security.  Hence he may reasonably require a visitor to identify himself, and also to state his general purpose if the migrant worker has not already informed him that the visitor is expected.  But the employer may not deny the worker his privacy or interfere with his opportunity to live with dignity and to enjoy associations customary among our citizens.  These rights are too fundamental to be denied on the basis of an interest in real property and too fragile to be left to the unequal bargaining strength of the parties.  



It follows that defendants here invaded no possessory right of the farmer‑employer.  Their conduct was therefore beyond the reach of the trespass statute.  The judgments are accordingly reversed…. 
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DISCUSSION QUESTIONS

6.  The opinion in Shack correctly points out that traditionally, public and private necessity “justify entry upon the lands of another.”  Identify at least three different kinds of situations to which you can imagine a court applying this rule.  Are the facts in Shack similar enough to the situations you have identified that they should fall within this rule?  What evidence can you find in the opinion that necessity was not the legal theory that formed the basis of the court’s decision?
7.  Could we rely on bargaining to protect the interests of the workers in Shack?  In other words, if these interests were sufficiently important to the workers, wouldn’t they insist on making provisions for them in their employment contracts?
8.  Why does the court in Shack say that deciding the case without relying on the state or federal constitution is “more satisfactory”?  On what non-constitutional legal theory does the court rest its decision?
9.  What does the N.J. Supreme Court mean when it says, “Property rights serve human values.”?  Why does the court include the quote from Powell on Real Property? 
10.  The Court in Shack provides some limits on the right of access intended to protect the landowners.  Are these limits sufficient to protect the landowners’ interests?
11.  Is Shack consistent with Jacque?
12.  Suppose you represent the New Jersey Apple-Growers Association.  A number of the members of the association approach you to express their unhappiness with Shack. What steps can you take?
13.  The opinion in Shack states that members of the press will be among those a landowner cannot completely exclude.  How is the press similar or different to the other groups that the court protects?  What do these similarities and differences suggest about whether the press should be treated similarly in this situation?
14.  Identify one or more passages in the case that could be used in future cases as a “rule” to help decide the scope of the right to exclude in future similar cases.  For purposes of this question, focus on language that might be used to define circumstances in which the owner cannot exclude (rather than language explaining the limits that the owners can place on visitors they are forced to allow). 

15.  Suppose the circumstances listed below, the landowner claims the right to exclude the parties in question, who claim a right to enter based on Shack, which is binding precedent in the jurisdiction.  Identify the strongest arguments you can for each side based on both comparing the facts in the hypothetical to the facts in Shack (as in DQ13) and on the key language you identified in DQ14. 
(a) A worker wishes to have a spouse or long-term partner stay overnight on the premises.

(b) Members of a religious group who normally go door-to-door to share their religion with others wish to enter the premises to interact with the workers.
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REVIEW PROBLEMS

For our review of problems 1A and 1B, be ready to discuss the following questions:

· Are the people the owner wishes to exclude sufficiently similar to the service workers allowed access to the farm in Shack that the owner should not be able to exclude them.

· What would the result be if you apply the language from Shack that “the employer may … not deprive the migrant worker of practical access to things he needs”? 

· Is the potential interference with the owner’s legitimate interests sufficiently large that he should be able to exclude the people in question?.

· What other language from Shack might be useful in resolving this problem?
1A. Discuss whether, in the following scenario, Gabriel must let teachers from LON go onto his land in a jurisdiction that follows State v. Shack:  Gabriel owns a large peach orchard.  For several weeks each summer, Gabriel hires migrant workers to pick the peaches.  The workers, many of whom speak little or no English, live in cabins on his land during their employment. Language Opportunities Now (LON) is a non-profit corporation whose purpose is to help teach English to migrant workers and other agricultural laborers.  During the period Gabriel employs the migrant workers, LON wishes to send one or two teachers to Gabriel’s land to give English lessons each evening after the day’s work is complete.  
1B. Discuss whether, in the following scenario in a jurisdiction that follows State v. Shack, Alyssa can prevent Perez Pizza from delivering food to migrant workers while they are residing on her farm:  Alyssa Austin owns a large vegetable farm.  Each year during the five weeks when the various vegetables are ready to harvest, she employs migrant workers to assist her regular employees.  Alyssa provides the migrant workers with three good meals a day in the farm’s dining hall and with on-site housing that comes with free water and coffee and with well-stocked reasonably-priced vending machines.


Earlier this year, Alyssa converted to Islam. Under Islamic law, pigs are considered unclean and cannot be eaten or touched. To ensure that she never comes into contact with pork products, Alyssa stopped serving them in her dining hall and forbade both temporary and permanent employees from bringing in any food from outside the farm (drinks are allowed).  

Alyssa’s farm is twenty miles from the nearest town.  However, one company in the town, Perez Pizza, has been willing to deliver food to the farm.  In past years, some of the migrant workers have ordered pizza from Perez if they didn’t like the dinner offering or as a late night snack.  Perez Pizza uses pork products in many of its menu offerings. Now Alyssa wants to prevent them from bringing food to the migrant workers on the farm.  

1C.  Carlos Cabrera  comes to you for legal advice about the following situation:   About three years ago, Carlos bought a large farm in the state of Preston, on which he grows cotton, green beans and bell peppers.  Carlos employs migrant workers (MWs) for several weeks a year to harvest his crops.  While on the job, the MWs live in barracks on the farm.  To help foster good feeling among the MWs, a prior owner of the farm built a large meeting hall adjacent to the barracks.  Carlos follows a tradition among farmers in Preston to give MWs Sundays off.  During the time he has owned the farm, his MWs have invited MWs working at neighboring farms to join them every Sunday at the meeting hall for a religious service and subsequent social event.  Carlos wants to know whether he has to allow them to do this.
· Assuming you have no information about the relevant law in Preston, what legal research would you need to do in order to begin advising Carlos?

· Assuming Preston follows State v. Shack, what factual investigation would you want to do in order to best advise Carlos?
1D.  Trisha owns a large strawberry farm in Harmony, a U.S. state that follows State v. Shack. For several weeks each spring, Trisha hires migrant workers (MWs) to pick strawberries.  The MWs, many of whom speak little or no English, live in cabins on her land during their employment. 
Agricultural Management Initiative of Texas (AMIT) is a joint venture of several dozen large Texan farms.  It sends representatives outside Texas to farms where MWs are employed to provide information about available employment in Texas and, where possible, to sign workers up for these future jobs.  AMIT representatives speak several languages and only provide information regarding jobs that begin at least one week after the current job is expected to end.  The farms they represent all provide transportation for the MWs to get to the Texan jobs. AMIT representatives are paid a base salary and get commissions for each MW they sign who completes a job in Texas.  
Although they have not been specifically invited by the MWs working for Trisha, the AMIT representatives would like to go onto her farm to speak to the MWs while they are staying there.  Trisha would like to exclude the AMIT representatives.

1E. Discuss whether, in the following scenario, Joe must let Brother Alexander conduct religious services on his land in a jurisdiction that follows State v. Shack:  Joe runs a large farm and hires migrant workers for several weeks each year to pick his crops.  He provides housing for the workers on the farm.  This year, almost all the migrant workers Joe has hired belong to the same religion.  They would like to have Brother Alexander, a local clergyman of their religion, come to the farm once a week to conduct religious services (outside of normal working hours).  However, Joe believes the services Brother Alexander conducts are blasphemous.  A very religious man himself, Joe does not want these services taking place on land he owns.
1F. Discuss whether, in the following scenario, Matt can exclude Sarah from his farm in a jurisdiction that follows State v. Shack:  Matt owns a farm and employs migrant workers to pick some of his crops.  While they are working for Matt, they live in housing he provides on the farm.  Professor Sarah Shelley is an eminent labor sociologist at nearby Keyser State University who has done important studies of American workers and has frequently testified in front of the U.S. Congress about her work.  As part of the research for her current study, she wants to come on to Matt’s farm after working hours and explain her project to the workers.  She then would return after working hours on subsequent days to interview at more length any workers who agreed to talk to her.
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Federal Fair Housing Act (FHA)
(42 U.S.C. §3601 et seq.)

§3601.  Declaration of policy.  It is the policy of the United States to provide, within constitutional limitations, for fair housing throughout the United States.

§3602.  Definitions.  As used in this title— ***

(b) "Dwelling" means any building, structure, or portion thereof which is occupied as, or designed or intended for occupancy as, a residence by one or more families, and any vacant land which is offered for sale or lease for the construction or location thereon of any such building, structure, or portion thereof.

(c) "Family" includes a single individual.

***

 
(h) "Handicap" means, with respect to a person—

(1) a physical or mental impairment which substantially limits one or more of such person's major life activities,

(2) a record of having such an impairment, or

(3) being regarded as having such an impairment,

but such term does not include current, illegal use of or addiction to a controlled substance (as defined in ... 21 U.S.C. §802).

***

(k) "Familial status" means one or more individuals (who have not attained the age of 18 years) being domiciled with—

(1) a parent or another person having legal custody of such individual or individuals; or

(2) the designee of such parent or other person having such custody, with the written permission of such parent or other person.

The protections afforded against discrimination on the basis of familial status shall apply to any person who is pregnant or is in the process of securing legal custody of any individual who has not attained the age of 18 years.

§3603. [Exemptions] …

(b) Exemptions. Nothing in [§3604] (other than subsection (c)) shall apply to—

(1) any single‑family house sold or rented by an owner: 

Provided, That such private individual owner does not own more than three such single‑family houses at any one time…
Provided further, That … the sale or rental of any such single‑family house shall be excepted from the application of this title only if such house is sold or rented

(A) without the use in any manner of the sales or rental facilities or the sales or rental services of any real estate broker, agent, or salesman, or of such facilities or services of any person in the business of selling or renting dwellings, or of any employee or agent of any such broker, agent, salesman, or person and 

(B) without the publication, posting or mailing, after notice, of any advertisement or written notice in violation of [§3604(c)]; 

but nothing in this proviso shall prohibit the use of attorneys, escrow agents, abstractors, title companies, and other such professional assistance as necessary to perfect or transfer the title; or

(2) rooms or units in dwellings containing living quarters occupied or intended to be occupied by no more than four families living independently of each other, if the owner actually maintains and occupies one of such living quarters as his residence. …
§3604.  Discrimination in the sale or rental of housing and other prohibited practices.   ... [E]xcept as exempted by [§§ 3603(b) and 3607], it shall be unlawful–

(a) To refuse to sell or rent after the making of a bona fide offer, or to refuse to negotiate for the sale or rental of, or otherwise make unavailable or deny, a dwelling to any person because of race, color, religion, sex, familial status, or national origin.

(b) To discriminate against any person in the terms, conditions, or privileges of sale or rental of a dwelling, or in the provision of services or facilities in connection therewith, because of race, color, religion, sex, familial status, or national origin.

(c) To make, print, or publish, or cause to be made, printed, or published any notice, statement, or advertisement, with respect to the sale or rental of a dwelling that indicates any preference, limitation, or discrimination based on race, color, religion, sex, handicap, familial status, or national origin, or an intention to make any such preference, limitation, or discrimination.

(d) To represent to any person because of race, color, religion, sex, handicap, familial status, or national origin that any dwelling is not available for inspection, sale, or rental when such dwelling is in fact so available.

(e) For profit, to induce or attempt to induce any person to sell or rent any dwelling by representations regarding the entry or prospective entry into the neighborhood of a person or persons of a particular race, color, religion, sex, handicap, familial status, or national origin.

(f)
(1) To discriminate in the sale or rental, or to otherwise make unavailable or deny, a dwelling to any buyer or renter because of a handicap of—

(A) that buyer or renter,

(B) a person residing in or intending to reside in that dwelling after it is so sold, rented, or made available; or

(C) any person associated with that buyer or renter.

(2) To discriminate against any person in the terms, conditions, or privileges of sale or rental of a dwelling, or in the provision of services or facilities in connection with such dwelling, because of a handicap of—

(A) that person; or

(B) a person residing in or intending to reside in that dwelling after it is so sold, rented, or made available; or

(C) any person associated with that person.

(3) For purposes of this subsection, discrimination includes—

(A) a refusal to permit, at the expense of the handicapped person, reasonable modifications of existing premises occupied or to be occupied by such person if such modifications may be necessary to afford such person full enjoyment of the premises …; 

(B) a refusal to make reasonable accommodations in rules, policies, practices, or services, when such accommodations may be necessary to afford such person equal opportunity to use and enjoy a dwelling; or

(C) in connection with the design and construction of covered multifamily dwellings for first occupancy after [March 13, 1991], a failure to design and construct those dwellings in such a manner that—

(i) the public use and common use portions of such dwellings are readily accessible to and usable by handicapped persons;

(ii) all the doors designed to allow passage into and within all premises within such dwellings are sufficiently wide to allow passage by handicapped persons in wheelchairs; and

(iii) all premises within such dwellings contain the following features of adaptive design:

(I) an accessible route into and through the dwelling;

(II) light switches, electrical outlets, thermostats, and other environmental controls in accessible locations;

(III) reinforcements in bathroom walls to allow later installation of grab bars; and

(IV) usable kitchens and bathrooms such that an individual in a wheelchair can maneuver about the space.  …

(7) As used in this subsection, the term "covered multifamily dwellings" means—

(A) buildings consisting of 4 or more units if such buildings have one or more elevators; and

(B) ground floor units in other buildings consisting of 4 or more units.
*  *  *

(9) Nothing in this subsection requires that a dwelling be made available to an individual whose tenancy would constitute a direct threat to the health or safety of other individuals or whose tenancy would result in substantial physical damage to the property of others.

*  *  *

§3607.  Exemption.

(a) Religious organizations and private clubs.  Nothing in this subchapter shall prohibit a religious organization, association, or society, or any nonprofit institution or organization operated, supervised or controlled by or in conjunction with a religious organization, association, or society, from limiting the sale, rental or occupancy of dwellings which it owns or operates for other than a commercial purpose to persons of the same religion, or from giving preference to such persons, unless membership in such religion is restricted on account of race, color, or national origin.  Nor shall anything in this subchapter prohibit a private club not in fact open to the public, which as an incident to its primary purpose or purposes provides lodgings which it owns or operates for other than a commercial purpose, from limiting the rental or occupancy of such lodgings to its members or from giving preference to its members.

(b) Numbers of occupants;  housing for older persons;  persons convicted of  making or distributing controlled substances;  good faith defense
(1) Nothing in this subchapter limits the applicability of any reasonable local, State, or Federal restrictions regarding the maximum number of occupants permitted to occupy a dwelling.  Nor does any provision in this subchapter regarding familial status apply with respect to housing for older persons.

(2) As used in this section, "housing for older persons" means housing—

(A) provided under any State or Federal program that the Secretary determines  is specifically designed and operated to assist elderly persons (as defined in  the State or Federal program);  or

(B) intended for, and solely occupied by, persons 62 years of age or older;  or

(C) intended and operated for occupancy by persons 55 years of age or older,  and—

(i) at least 80 percent of the occupied units are occupied by at least one person who is 55 years of age or older….
 (4) Nothing in this subchapter prohibits conduct against a person because such person has been convicted by any court of competent jurisdiction of the illegal manufacture or distribution of a controlled substance as defined in section 802 of Title 21.
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DISCUSSION QUESTIONS

Fair Housing Act

16.  The most fundamental provisions of the FHA are §§3604(a) and (f)(1), which prohibit discrimination in the sale or rental of housing.  What sorts of people are protected by these provisions?

17.  What is discrimination on the basis of “familial status”? Why might this be a serious problem?  Why is there a special exception for this type of discrimination in §3607(b)?

18.  The FHA prohibits discrimination on the basis of “sex.”  In what kinds of situations do you imagine housing discrimination on the basis of sex most commonly occurs?

19. What do you think might be the purpose(s) of the following provisions:

· 3604(e)

· 3604 (f)(3)(A)

· 3603 (b)(2)

· 3607(a)

· 3603 (b)(1)
Private Property Open to the Public

20  Note 2 (P84) refers to Professor Epstein’s explanation for the common law rule that innkeepers and common carriers had to accept all paying customers.  Do you find the explanation convincing?  Can you think of other possible explanations?  What are the possible costs of this rule to the landowner? To society?

21.  What are the justifications for Civil Rights statutes prohibiting discrimination regarding access to public accommodations?  Would it be preferable to replace these statutes with a version of the common law rule for common carriers (i.e., any commercial establishment open to the general public cannot exclude anyone except people who have actually damaged or disrupted the business)?  

22. What policy considerations might explain the exceptions to Civil Rights statutes that allow discrimination by private clubs?  Do you think these exceptions should exist?

23. What harms would the racetrack operators in Brooks have suffered if the court had held that they could not exclude the plaintiffs? How significant are these harms?

24.  Assuming the common law rule for innkeepers and common carriers is not extended to all businesses open to the public, would it nevertheless make sense to extend it to racetracks, sports stadiums, and similar operations that are regularly attended by thousands of people?

25.  If their right to exclude is limited, what are the possible harms to the landowners in JMB Realty?  How significant are these harms likely to be?

26.  What benefits to society might there be to allowing political activists to hand out leaflets at privately-owned shopping centers?  How significantly would these benefits be reduced if the activists had to do their work elsewhere?

27.  Suppose you represent the owners of a relatively small mall in New Jersey.  What would you tell your clients regarding the following questions about J.M.B. Realty?

(a) Does the case open up all malls in the state to protestors or will its application be determined on a case-by-case basis for each mall?

(b) Assuming the case governs, do all political/protest groups have to be treated alike?

(c) Assuming the case governs, what kinds of limits or requirements can the mall impose on protestors?  E.g., can they be required to stay in designated areas? Can the mall require any sort of deposit to cover possible security or clean up costs?

28.  Suppose at the time Shack was before the New Jersey Supreme Court, JMB Realty had already been decided.  What arguments can you make about whether the facts are similar enough to those of JMB Realty that the New Jersey Supreme Court’s decision limiting the shopping center’s right to exclude should govern Shack as well? What result if you apply the test from Schmid (see P89) to the facts of Shack. 
29.  Can you formulate a rule or a set of standards for when a business generally open to the public should be prevented from excluding particular individuals or activities? 
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REVIEW PROBLEMS
1G.  Your client Melissa recently inherited from her grandfather a large parcel of land containing a shopping mall.  Melissa now owns the buildings and is landlord for the various stores and restaurants who lease space to do business in the mall.  One of the tenants in the mall is Everman Sportswear, an outlet store for an international company most famous for selling athletic shoes.  Over the last several years, activists have accused Everman of using overseas sweatshop labor to manufacture some of its products.  Some local citizens have come to the mall regularly on weekends to stand near the Everman store and hand out leaflets laying out these accusations.  Melissa’s grandfather allowed this, but Everman has complained bitterly that the leafletters are driving away potential buyers.  Melissa wants to know if she can do more to satisfy her tenant.  What legal and factual research would you have to do in order to advise Melissa?

1H.  Analyze the problems in note 5 on P95 using the materials in Chapter 1.

1I.  Ophelia purchased a two-acre lot containing a residence.  About 100 feet below the surface of the lot, there is a portion of an empty cavern, which extends beyond the edges of Ophelia’s lot for hundreds of yards in every direction.  The cavern once held natural gas that had been legally removed by Gasco through wells on a neighboring lot.  Gasco wishes to reinsert natural gas into the cavern because it is cheaper and safer to store it there than in tanks on the surface.  However, if Gasco reinserts gas into the cavern, inevitably some of it will accumulate in the part of the cavern underlying Ophelia’s lot.  Ophelia would like to prevent Gasco from reinserting the gas unless they pay rent for the use of the space under her lot. What arguments can you make based on the materials in Chapter 1 about whether Ophelia can prevent Gasco from reinserting the gas?
1J.  A private college hosts an event at which a government official is giving a speech.  The college advertises the event in the surrounding community, inviting the public to attend. A group of people who are not students or employees of the college wish to stand on land owned by the college outside the building where the event is held to hand out leaflets protesting government policies associated with the speaker.  What arguments can you make based on the materials in Chapter 1 about whether the college can exclude the protesters? Are there facts that are not given to you that might be significant?
1K.  Fairest Downs is a gated community of single-family homes in the state of  Brophy with a Homeowners’ Association (FDHA) that is properly registered with the state.  In addition to the private homes, the community includes several common areas including a large public meeting and event room, a gym, two swimming pools, a child care center, and a small general store staffed by residents.  FDHA employs full-time security guards, so non-residents cannot enter the community unless they are guests of a resident.


Last year, FDHA had an unpleasant experience when a reporter who knew some of the owners attended a half-day meeting of its Board.  The reporter wrote a long unflattering story about the meeting that appeared in the Christian Science Monitor.  Because they were nervous it could happen again, the owners unanimously enacted a new by-law banning owners from having reporters or photographers as guests in the community.


What arguments can you make based on the materials in Chapter 1 about whether FDHA should be allowed to enforce its new ban?  You should consider the possibility that a court might allow the ban under some circumstances but forbid it in others.
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