
PROPERTY E SPRING 2013
Information Memo # 6 (4/20/13)

Chapter Six:  Landlord-Tenant Law
TABLE OF CONTENTS

(A) Coverage Overview (IM113)
(B) List of Relevant Old Exam Questions (IM113)
(C) Review Problems:  Comments & Best Answers (IM114-46)
 (A) Coverage Overview
* = Statutes that Could Appear on Test 
A.  General Information 


1.  Some Themes in Landlord-Tenant Law 


2.  The Process of Eviction & Landlord’s Remedies Generally


3.  * Fl.Stat. §83.56(2) & (3)

B. Habitability & Related Issues


1.  Claims Arising Out of The Right to Quiet Enjoyment 



a.  Partial Actual Eviction:  Barash



b. Partial and Complete Constructive Eviction:  Barash & East Haven 



c.  Landlord Responsibility for 3d Party Acts


2.  Implied Warranty of Habitability: Javins 


a. Minimum Housing Standards: Breach, Notice, Remedies, Waivability

b. * Fl.Stat. §§83.51; 83.56(1); 83.60


c.  * Miami-Dade County Housing Code §§17-23(1); 17-27(7)


d.  Possible Extension Beyond Low Rent Residences
C. Limits on the Right to Select Tenants


1.  The Right to Transfer & Reasonableness Requirements


a.  Reasonableness:  Implied Term & Definition: Funk



b.  Waivability

2.  Anti-Discrimination Statutes



a.  Scope of Federal Statutes: 42 U.S.C. §3604(a) & Civil Rights Act of 1866 

b. Evidence of Discrimintory Intent: Sorenson & Marable 
(B) List of Relevant Old Exam Questions
1G  1P  3G  3V  4G  4M  4U  4AB
(C) Review Problems:  Comments & Best Answers
(1) Review Problem 6A (Tim’s Party & §83.56(2))

I have two sets of best student answers to this problem.  The first set responds to the seven individual questions I laid out for you and was done as a group project that was turned in during a past semester.  The second set responded just to the fact pattern and was done on an actual exam.  

(a) Mid-Semester Group Projects:  All Seven Questions

Q1:  Student Answer #1: Tim's actions are more like those in 83.56(2)(a) that do not require the landlord to give an opportunity to cure because such actions constitute immediate damage.  For example, the Florida Landlord-Tenant Act states that destruction, damage, or misuse of the landlord's or other tenants' property by a tenant's intentional act does not require the landlord to give the tenant an opportunity to cure.  This may be because such acts cause an immediate damage.  It may be argued that Tim's party constituted an intentional misuse of the landlord's property and the tenants' property by allowing the noise to get loud enough to reach the other tenants' property and disturb them.  The landlord could further argue that Tim's actions could not be cured because the damage of disturbing the other tenants had already been done.  Conversely, actions that require the landlord to give an opportunity to cure, such as having an unauthorized pet, parking in an unauthorized manner, or failing to keep the premises clean, are such that if violated one time, no damage to the property or to the tenant's property has been done.  These actions are curable.  They can be fixed without causing damage to the property.  However, a loud party, even if it happens only once, causes irreversible damage that cannot be fixed merely by preventing it from happening again.

Q1:  Student Answer #2: The examples given in 83.56(2)(a) are one-time acts that cause disruption and/or damage to other tenants' property regardless if they are corrected.  Tim's party caused several tenants to call the police because of the noise level.  The party's noise level caused a one-time disruption to other tenants.  Violations described under 83.56(2)(b) are acts that at their first occurrence may not immediately cause a disruption and/or damage to another's property.  These violations, if corrected may not even cause a disturbance to other tenants.  Tim's party, even if it went on the rest of the evening without disturbing the neighbors was at first disruptive and falls under the parameters set by 83.56(2)(a).

Q2:  Student Answer #1: There are quite apparent differences between the examples of noncompliance in 83.56(a) and 83.56(b). The examples in (a) are of a more grievous nature than those listed in (b).  Tim held a party that disturbed his neighbors but was brought under control by the police.  In the fact pattern, Tim did not cause any intentional damage to the property, it did not continue to disturb the neighbors, and it was the first time Tim violated the lease, so there seems to be no continuous unreasonable disturbance.  Further, Tim's party can be paralleled with the violations listed in (b) in that they are not violations that are committed recklessly or with intent to cause harm to the property, therefore he should not be subjected to immediate eviction as per 83.56(a).

Q2:  Student Answer #2: If an act, not in compliance with the statute, is of the nature that it can easily or inexpensively be remedied by the tenant, and is only slightly annoying to other tenants then the tenant should be given the opportunity to cure the noncompliance prior to having their rental agreement terminated.  Tim's noncompliance was that he permitted unauthorized guests on the property in the sense that drunk and disorderly guests are considered "unauthorized".  Although the party may have been a disturbance to the neighbors, there were no additional complaints made after the police had been there, therefore his conduct cannot be regarded as subsequent or continuous.  Tim's noncompliance can easily be cured he will refrain from having parties.  On these grounds, and in light of the fact that this is Tim's very first violation, Linda should not be able to terminate his rental agreement immediately, but instead should give him the opportunity to cure the noncompliance.

Q3:  Student Answer #1: Linda can argue that as a matter of policy she should be able to evict Tim without an opportunity to cure because the nature of Tim's party and the actions of his guests placed her in a vulnerable position.  According to Trentacost, Linda has an implied duty to provide a reasonable measure of security for her tenants.  This implied duty to provide security exists independently of her knowledge of any risks.  Therefore, Linda could have been held liable for any security violations against the other tenants by Tim's drunk and disorderly guests.  Additionally, the drunk and disorderly behavior of Tim's guests could have led them to injure themselves possibly leaving Linda open to tort liabilities.  Finally, some tenants may have rented in this particular building because it was quite and safe; therefore, Tim's party created a nuisance that violated the purpose of the space for which Linda could have been held liable.

Q3:  Student Answer #2: In this situation, the landlord should be able to evict immediately because if she were to allow a second chance as a matter of policy, that would convey a message to all other tenants that they were permitted to throw one large, wild party.  They would know that they could have one party without suffering the consequences of eviction.  The landlord does not want to have to deal with a lot of big, out of hand parties on her complex, especially when some of those parties might inevitably result in police intervention, as was the case with the party Tim threw.  In addition, parties such as these always carry the risk of people getting hurt or property getting damaged, neither of which the landlord wants to be required to deal with due to a "one-party" policy rule.  Therefore, in order to let tenants know that this type of behavior will not be tolerated, the landlord should not, as a matter of policy, allow Tim an opportunity to cure the noncompliance.

Q4:  Student Answer #1: As a matter of policy, Tim's conduct is not sufficient to allow the landlord to evict him immediately because the violation was Tim's first offense and it was not of a destructive or permanent nature.  If a tenant is permitted to be thrown out because of two people who become out of control at a party, then it seems there would be no limit to the reasons a landlord may have to throw a tenant out.  A line must be drawn somewhere.  If Tim is thrown out, then what will happen next?  An angry X comes over and creates a scene, which is out of the control of the tenant, but since a neighbor complains there is justification for eviction?  Or how about the tenant is baby-sitting two rowdy brothers who start wrestling and bump against an adjoining wall of a neighbor who complains.  Should this also be ground for an eviction?  Perhaps if these disturbances were continual they would justify eviction.  However, as a first offense, if is clear that such offenses are curable because there are times when a situation becomes out of control before a person has time to make appropriate adjustments.  Therefore, a line must be drawn in order to prohibit landlords from being able to evict for any reason at all.

Q4:  Student Answer #2:  As a matter of policy, the landlord should not be permitted to evict a tenant the first time something like this happens because that would result in too much power in the hands of the landlord.  For example, without knowing exactly what would offend a new landlord, a tenant might without knowledge do something that could cause him to be evicted.  This would not be a good policy because the tenant would be at the mercy of the landlord's discretion at any time.  The tenant needs an opportunity to know what the landlord considers acceptable and unacceptable conduct in order for the tenant to understand his limits and/or boundaries as far as guests and parties are concerned.  In addition, a policy such as this could also result in a significant number of tenants being evicted due to an accident or mistake that might occur at no fault to the tenant even though it occurred at his or her apartment.  Therefore, because there exists too much opportunity for innocent misunderstanding, the tenant should not, as a matter of policy, be evicted the first time this type of conduct occurs.

Q5:  Student Answer #1: In question two, we argue that Tim's party does not fall under the violations listed in 83.56(2)(a) because the disturbance was not continuously unreasonable, reckless, or with an intent to harm the property.  From a policy standpoint, it seems unreasonable to allow the landlord to evict for a violation that was so easily curable and not recurrent.  Because the disturbance was easily curable, did not harm the property, and was not recurrent, the party is not like the violations in 83.56(2)(as). Arguing for Linda is more difficult.  In question three, we pointed out that the party was at once disruptful, coupled with a strict interpretation of the statute may lead to Tim's eviction.  Practically, eviction seems like quite a jump as Tim never violated the lease before and the party's disturbance was immediately stopped.  The policy argument for Linda is partially dependent on what type of apartment complex she is running.  It is unlikely in a college town with usually a tight housing market that student residents or any other resident would more out on the basis of a single disturbance.  Overall, Linda's push for eviction is extreme because the disturbance created no damage, was not repetitive, and was easily curable.

Q5:  Student Answer #2:  Linda seems to have a stronger argument in this case because of all the responsibilities and obligations that flow from the landlord-tenant relationship.  Linda carries a duty to insure the safety of all tenants, as well as guarantee them peaceful enjoyment of their leased premises under the implied warranty of habitability.  A party is an example of noncompliance that could potentially pose major damages to the property, to the tenants, and to guests, all of which the landlord could be held responsible for.  One consequence of holding a landlord liable for so many things is that landlord must take extra precautionary measures to protect themselves.  Linda is simply doing what she must to ensure to the best of her ability that she will not be sued.

Q6:  Student Answer #1: If Linda found that there was damage to some of the common areas of the apartment complex or damage in Tim's apartment that occurred as a result of the party this would strengthen her current arguments for immediate eviction.  According to section 83.56(2)(a), if there was some damage or destruction to the landlord's property, caused by a tenant's actions, this would fall under the reasons listed by this section of the statute as grounds for immediate eviction.  If there was damage to the landlord's property this fact would not only lend strong support to the argument that the disturbance was unreasonable, but damage alone would be grounds for immediate eviction.

Q6:  Student Answer #2: A fact that would help Linda's legal position would be if Tim had furnished alcohol to minors.  Considering that the party was attended by college age students it could be easily assumed that there was underage drinking that took place on the premises.  Linda could show that Tim not only acted in an unreasonable manner but also broke the law by allowing underage persons to consume alcoholic beverages upon his premises.

Q7:  Student Answer #1:  If it could be shown that Tim's party was not disturbing the neighbors until two of his friends showed up drunk, that he asked them to leave, that the friends started creating a disturbance to which the neighbors called the police and the disturbance was abated after the arrest of the two drunk friends, then his legal position would be strengthened.  In this scenario Tim is attempting to control the situation and is being sensitive to the rights of the neighbors, but causes beyond his control are responsible for the disturbance.  If this fact could be established then it would seem completely unreasonable for the Linda to punish Tim.

Q7:  Student Answer #2: An additional fact that would be helpful to Tim would be that the apartment building was located between two fraternity houses near the UM campus.  It can be assumed that an apartment building adjacent to fraternity houses would have to tolerate a higher noise level as opposed to one located in a strictly residential neighborhood.  Tim's use of his property during the night of his party would not be inconsistent with the use of the surrounding property (the frat houses).  Tim's legal position would be facilitated because his actions were clearly within the acceptable norm of that particular neighborhood.

(b) Answers to Fact Pattern as Short Final Exam Question 
Student Answer #1:  The landlord will argue that the noncompliance was of a nature that he should not be given an opportunity to cure it under 83.56(2)(a).  He would argue that this party was a destruction of the property or a misuse by an intentional act

(1)  destruction:  The landlord could say any loud party does damage to the property and should not be given an opportunity to cure. Tenant's response:  There is no evidence of destruction.  The states use of this word is meant to cover defacement or actual physical damage.

(2) misuse by intentional act:  The landlord will argue that this is a misuse of the property.  People are supposed to live there, not have loud parties and it was clearly intentional--who could have such a loud party unless it were on purpose.  Tenant's response:  It's my property.  Having parties there is a normal use of property.  Or, I didn't do it on purpose.  They just showed up--it got out of hand, it wasn't intentional.

The tenant would argue that this was a one-time event that he should be given a chance to cure.  He would equate it more with permitting unauthorized guests or failing to keep the premises clean and sanitary-events, like this, that can be easily fixed and if behavior changes, will never happen again.

Given property law's general respect for the rights of people in possession of property--the tenant has psychic ties to property, he probably put some effort into fixing up the apartment suit his needs--I expect they would favor the tent in this matter.  The landlord may not terminate the lease under 83.56(2).
Student Answer #2:  The landlord would have to argue that the party was similar to the listed items of noncompliance in (a), which do not require him to give warning.  First, she could argue that a loud, all-hours party in a residential neighborhood is misuse of the property.  Certainly, it is an intentional act of T, or at least a continued unreasonable disturbance ("unreasonable" evidenced by arrests and complaints; "continued" because lasted long enough for cops to come.)

Second, the party is not like the list in (b), which requires giving an opportunity to cure.  The party is unlike parking on a lawn, or keeping the place dirty, in that others are not harmed (as was the case with the party).  Also, since it would be difficult to "correct" the damage, there is no reason to give T the opportunity.  Therefore, all she has to do is give T 7 days notice to vacate.

T probably has a better argument.  He would counter the landlord's first argument by examining the statutory language "misuse" is in context of permanent physical damage, as shown by misuse following "destruction" and "damage."  A party, as not physically damaging anything, does not fit into this category.  Further, although the statute does not limit the list to those three possibilities, it is reasonable to assume that a similar limit on only physical harms applies, based on the examples given.

Next, since the harm from the party wasn't (2) intentional (he wasn't arrested for the problem--it was his friends) or (2) continued condition (only happened once), there doesn't seem to be a good reason for the party to be classified under sec. (a).

On the other hand, there is good evidence that T's party falls under (b), as a temporary condition like a messy house.  It can be fixed (by not doing it again).  So he would have the chance to "cure" the problem.  So the landlord shouldn't be able to evict immediately.
(2) Review Problem 6B (IWH & Upscale Rental)

(a) Professor’s Comments: This problem is framed as a policy question:  Should the state extend a remedy it uses for the Implied Warranty of Habitability (IWH) to other substantial breaches of residential leases?  I was looking for pro and con arguments for extending the remedy.  Some students also usefully created interim positions (e.g., extend remedy if rent paid into escrow or if sufficient notice and time).


(1) Important arguments include:



(A) Contract Policy: C agreed to a relatively expensive lease so likely to have relied on presence of amenities and entitled to higher expectations. Withholding rent might be most effective remedy (see below). On the other hand, C still has beneficial use of the property and normal contract remedy when possession is not at issue is suit for damages after the fact.  Moreover, no reason to think tenants of middle to upper class housing have bargaining power issues that might justify a different result. 



(B) Effectiveness of Remedy:  C would argue that suing for damages through the regular civil system is not an effective remedy because it is too time-consuming and expensive for most residential tenants and because it does not provide adequate incentives for the landlord to comply with the lease terms in a timely fashion.  Hitting the landlord in the wallet is the most effective way to encourage quick repair.


  O might respond that withholding rent is too extreme a remedy because it allows the tenant to act in a way that, in the short run, is very harmful to the landlord and is not necessarily proportional to the harm. Cutting off cash flow to the landlord may also make it harder to get the repairs done.   Moreover, there will be line-drawing problems not present in habitability cases where the housing code often provides clear rules to determine when to apply the remedy.  Presumably, tenants will not be entitled to withhold rent every time a light bulb goes out. Thus, courts will have to determine which breaches are substantial and neither tenants nor landlords will be able to predict when that will be, and lots of litigation will follow.


O also might argue that other remedies like repair-and-deduct (if the jurisdiction allows them) would be better suited for this kind of problem because the property gets fixed and the amount withheld precisely matches the harm created.  However, tenants may not have cash available to fix large items like the appliances at issue here and may not have expertise necessary to locate and oversee competent repairmen.   



(C) Housing/Habitability Policy  As is true with the IWH, the landlord almost always has more relevant expertise and may be able to perform the work more cheaply through, e.g.,  discounts for multiple repairs.  The landlord has a longer term interest in the premises than the tenant and often will have greater cash flow.  So long as landlords gets adequate notice (which really wasn’t at issue here), it is good policy to put the burden on them.  Moreover, unlike marginal “slum” housing, small extra financial burdens probably won’t drive landlords out of this kind of market.  

On the other hand, courts have justified the replacement of ordinary contract remedies by relying on policy concerns about the health and safety of the residents and the tenants‘ need for minimally adequate housing.  These concerns are not present here.  Because the urgency is less, arguably the courts should wait for the legislature to act rather than extending the remedy themselves. 

 
(2) Common Problems:



(A) Focus of Question:  Many students apparently did not read the call of the question carefully and thus made one or more common errors:

· Discussing whether the IWH was breached or the premises were uninhabitable, rather than whether the remedy should be extended even when the premises are habitable.  Or similarly, discussing extending the IWH rather than simply the remedy.   Not only were these questions outside the scope of the question, they were unlikely to be seriously contested.  The broken items are insufficiently connected with the ability to live safely in the house to be proper subjects for the IWH.
· Discussing only the correct result in the case without any sense of finding the right rule for this and all similar situations.

· Discussing whether there had been a breach of the Implied Covenant of Quiet Enjoyment or a Constructive Eviction. The former is unlikely because usually there must be a much more severe interference to breach that covenant.  Constructive eviction is very unlikely when the tenant has not left the premises.  Most importantly, you were not asked to discuss these issues.

· Discussing whether the eviction was retaliatory.  Again, you weren’t asked to do this.  In addition, the retaliation analysis first depends on your answering the question I did ask.  If you decide that the tenant was not entitled to withhold, then the landlord is entitled to evict for non-payment of rent and there is no retaliation.  
· Discussing whether the remedy was provided by lease or by statute.  If it was, the state would not have to reach the question I gave you.



(B) Other Common Problems:

· The remedy of withholding rent does not mean the tenant pays nothing.  Instead it is a right to defer payment until the landlord is in compliance with the IWH, at which time the tenant pays back rent less damages for the landlord’s breach.  The remedy has the effect of putting the landlord in the position that a plaintiff tenant would normally be in:  no money in hand until the issues are fully resolved. 

· Many students suggested that the landlord was not given sufficient time to fix the broken appliances.  I think a court would not be very sympathetic to this claim because (i) C apparently followed the rules the jurisdiction has developed for breaches of IWH; and (ii) M told C that the landlord was not going to try to fix anything, so O is probably estopped from complaining about adequate time.  

· Adopting any rule to resolve an issue of first impression reduces uncertainty to some extent.  If you want to argue that one rule provides more certainty than the alternative, you need to explain why.  
· The correct spelling of the most abused word on the exam is “amenities.”

Student Answer #1: This is a very strong answer, raising good arguments for both  positions, considering an alternate remedy, and arguing that the breaches are similar to partial constructive eviction:  Chris signed a lease for a fancy 4 br house.  The things not working are the dishwasher, dryer, and pool. The remedy of withholding rent available to breaches of implied warranty of habitability should be extended to substantial breaches of a lease because they interfere with his expectations of what he was getting by signing the lease. Chris signed a lease for this dwelling based on the expectation that he would have access to these and that he would have a right to quiet enjoyment of these items.  The rental price of the house in all probability reflects the presence and anticipated enjoyment of these items.  If we were to compare a house w/o any of the items w/ the house Chris is occupying, the likelihood of a disparity in rental price seems high.  



However, Chris can technically still “live” in the house in the sense that he can still physically inhabit the space.  While a non-working pool, dryer, and dishwasher may inconvenience Chris, there are reasonable alternative actions that Chris can take.  He can hand wash his dishes and air dry his clothes.  On the swimming pool, perhaps he can use a friend’s or go to the beach.  We don’t normally associate the habitability of dwelling with the state of a swimming pool.  Moreover, the fact that these things are not working probably would not violate any housing codes in the city that Chris is living in and probably do not pose a danger to Chris’s health.  Re the swimming pool and the 3ft. waves: Just don’t go in and you’ll be safe.  Technically, one would argue that these things are luxury items that the landlord is under no duty to provide.  They are simply add-ons and make the property more attractive to potential renters.  That they are temporarily inoperable does not approach the threshold of habitability, which is typically associated w/ things like heat, water, working locks, etc.


 As an alternative, Chris could withhold partial rent and pay an amount minus the cost of losing access to the items.  However there are 2 issues: (1) How does a tenant calculate such a setoff ?; (2) If the landlord is getting at least partial payment, how will that motivate the landlord and cure the defects?  Tenants are in an unequal bargaining position these days mainly due to lack of knowledge of their legal rights.  Chris may be a law student, but that does not mean he is aware of all of his legal rights.  Moreover, the law should apply to the average individual who will probably know less than Chris.  As such , to expect tenants to engage in a calculation of how much value they have lost by not being able to access service seems unreasonable.  Additionally, we want to punish landlords who don’t cure because the appearance is that they are in breach of a contract, and as a matter of policy, we do not want to encourage landlords to breach.  To allow set offs would incentivize those landlords in possession of properties that are at the cusp of breaking down to lease out at premium prices.  At the very least they will accrue those premium rents until the house breaks down and the tenant begins either withholding or setting off the rent.  In the end, the landlord is better off if we mandate a set off.  By allowing the tenant to withhold, we create a financial incentive for landlords to cure any problems. 


Additionally, Chris could argue that he has been partially evicted from his home by losing access to the pool, dryer, and dishwasher.  Although some could argue that physical access means actually being able to go somewhere, denial of use of a thing looks like being physically denied access to the things.  In the end, not being able to use something is the same as being denied the right to get to it.  In partial eviction situations, withholding the rent is a common remedy.  thus, the courts should extend the remedy of withholding rent to breach of a lease that do not make the premises uninhabitable under the theory that Chris’s right to quiet enjoyment has been breached due to partial eviction.

Student Answer #2: I’m not overfond of this pro-then-con layout, but this student did a nice job raising important arguments each way.  Pro: People who rent houses/apts. are renting a “bundle of goods and services.” When you rent a “fancy” house, you have expectations and needs that you have contracted for.  You may need the house for entertainment, enjoyment, and even business.  When these services are worked into the K (contract), a house without them is not useful as the house you want to live in.


Here C is locked into a 3 year lease which specifically says a pool, dishwasher, and dryer are part of the property.  The landlord has very quickly fallen short of its promise. The best way to get a landlord’s butt in gear it to keep rent from them.  C told M about the problem and 3 weeks went by with no action at all.  The state of A should give C a way to stay out of court and help himself.  If the hard-earned money (at least Daddy or Mommy’s) C spent on rent is not buying the house bargained for, then withholding rent is the way to get some action that is fastest and least intrusive on the court’s time.  


Further, the landlord will have to fix the problems for the next tenant (or try to find someone who wants a luxury house sans pool).  Why allow evictions for people trying to enforce (peacefully and with the Mighty Dollar) a bargained for level of habitability.


Con: The Warranty of Habitability is meant to mean a livable space.  It protects that minimum expectations of a safe dwelling usually codified by the legislature in housing codes.  Its remedies shouldn’t extend to fringe items like pools and dishwashers.  These are nice but fall well short of what is needed to live safely and healthfully.  Normally, the warranty is not allowed to be bargained away (although it can be waived in some jurisd).  It should also not be allowed to be extended through contract. If someone bargains for a pool, then they can seek enforcement of this K through well-established means. 


Allowing people to withhold rent for fringe items would be a slippery slope:  Where would the line be drawn?  The blinds don’t work?  The can opener?  The cable goes out?  It will not reduce lawsuits, but increase them, as every dispute will turn into an action for eviction.


Withholding rent is an important tool but it should be reserved for the most egregious breaches.  It also reduces the landlord’s cash flow (as is the case here) which makes it even tougher to fix smaller problems due to lack of funds.
(3) Review Problem 6C (Lawyering: Rosanne Saloon)

Partial Outline of Possible Investigation
(Headings in Bold; Legal Questions in Italics; Factual Questions in Normal Type)

I.  Warranty of Habitability


A.  general info



1.  available genlly?  for a duplex? waivable?



2.  check lease for relevant provisions



3.  Ask if conversations w landlord re responsibilities for repairs


B.  possible violations 



1.  check rules in statutes &  housing codes



2.  ask client re 




a.  detailed info on roof leak




b.  other possible violations




c.  evidence of? (pictures, receipts, witnesses)


C.  notice reqmts



1. check rules in statutes



2. Did she meet? records or copies of notices?


D.  check statute/caselaw for available remedies



1.  repair & deduct? $ limit? notice requirements?




a.  Price of repairs?




b.  Client have $?



2.  rent withholding? Need to deposit $ in escrow? notice?



a.  client willing to risk lawsuit?



3.  availability of damages? for what?  requirements? 




a. ask client to itemize harms 





i) monetary: property damage; clean-up costs; other costs





ii) medical: client & child





iii) non-monetary: stress; lack of sleep etc.




b.  documentation on above




c.  check for tenant duty to mitigate





i) steps taken to minimize harm



4.  other possibilities




a. report to housing auth?




b. civil suit by client?  Requirements?





i) time frame in local court?





ii) client willing/able to bring suit?

II. Partial Constructive Eviction?


A.  available in jurisdiction?  legal requirements?



1. have to moved out of room? 



2. notice requirements



3. available remedies? rent deduction? dmgs?


B.  ask client re facts & supporting evidence 



1. mostly same Qs as for warranty of habitability



2. more focused Qs on remaining uses/abandonment of 2d bedroom



3. research into market price of 1-bedroom apts (re damages for no 2d bedroom)

III. Strategic Points:  Check w client re:  


A.  available $ or friends who could do repairs


B.  available time?


C.  difficulty of moving out? willingness of landlord to release from lease?


D.  Relative preference for options:

1) w/hold rent?

2) repair & deduct?

3) move out?

4) civil suit? 

(4) Review Problem 6D (Tempest at the Teapot)

I have used this fact pattern both as an in-class exercise and as a short written assignment for which students had to write out actual arguments for one party or the other.  Below you will find a summary of key points on the issues we covered in Spring 2013, followed by comments and best student answers from prior classes.

(a) Key Points:  Spring 2013

(i) Arguments re Possible Eviction Due to Failure to Pay Rent: 


A.  Whether Landlord’s Notice to Tenant Was Adequate




1.  Why is Notice re Rent Imperfect Under §83.56 (3)?
· Possible that landlord’s address, etc. not present, although might be on letterhead or envelope. 

· Dates in notice improperly count weekend days as part of the three days the tenant has to pay.

· Some students always read the statute to say that the notice cannot be issued until three days after rent was due. Although the first sentence of 83.56(3) arguably is ambiguous about whether the three days must come after the default or after the notice, the language of the suggested notice makes clear that it comes after the notice.
2.  Should This Imperfection Mean That Landlord Cannot Evict for Non-Payment:  The statute does not tell us the legal consequences of an imperfect notice.  A court would have to decide as a matter of policy which types of errors are essentially harmless and which are severe enough to invalidate the notice.
· Address: It seems unlikely that the omission of the address would make the notice ineffective unless there is some reason to believe that the tenant did not know where rent should be paid.
· Wrong Date Given as Deadline:  Policy arguments include:
· Landlord will argue that since she didn’t file her lawsuit until after the correct deadline, this is harmless error.
· Tenant will argue that notice should be thrown out b/c, e.g., some tenants might have given up trying to get adequate funds in reliance on the early deadline.


B.  Had Landlord Violated Any Duties to Tenant Related to Habitability ?




1.  What Does Dade Housing Code Require of Landlord?  


a. Plumbing:  17-23(1) makes it a housing code violation to not have adequate hot and cold water.  (other provisions like 17-23 (2)(3)(4)  & 17-25(6) also might apply). Students looking at the Housing Code sometimes point to provisions governing the tenant’s conduct, but   Given that the water is often unavailable in a number of apartments, the problem really can’t have anything to do with F’s maintenance of his own unit. 


b.  Roaches: Under 17-27(7), the tenant is responsible for extermination if his is the only unit infested.  The landlord is responsible if multiple units are infested or the infestation is the owner’s fault.  Whether other units are infested is a fact question to which you have no definite answer, although it’s a reasonable inference that if F’s infestation is very heavy, the roaches are not confined to F’s unit.
2.  Landlord’s Overall Duty Given §83.51 & Lease Provision (4)(f): 
· Under 83.51(1), the landlord has a duty to comply with the housing codes and the duty is not waivable in a multi-unit apartment complex.  Thus, Miranda cannot waive her responsibilities under the housing code for running water and for extermination if multiple units are infested.
· The provisions listed in 83.51(2)(a) (including extermination) are waivable, but they are obligations in addition to responsibility for applicable housing codes.  Thus, if the Housing Code does not put responsibility for the roaches on the landlord, the waiver in (4)(f) is enforceable as to extermination.
· Note that under 83.47(1), Provision (4)(f) is unenforceable to the extent it purports to limit the landlord’s responsibilities under the Housing Code.

C.  Could Tenant Raise Habitability as a Defense to Non-Payment of Rent? 83.60(1) says that a tenant can’t raise a habitability defense in an action for non-payment of rent unless he had given written notice to the landlord (i) of the habitability claim and (ii) of your intent to withhold rent.  It is unlikely a court would construe the cockroach note generously enough to meet these requirements.  F might argue that the notice should not be required where the landlord concedes she knew of F’s concerns, but even a sympathetic court would be unlikely to ignore the legislature’s specific requirement that the tenant notify the landlord of his intent to withhold rent.
(ii) Arguments re Possible Eviction Due to Pet or Aerial 



A.  Whether Tenant Violated Lease or Statute 


1.  Pet Violates Explicit Lease Provision:  Some students have argued that Caliban should be viewed as a necessary security device rather than a pet.  This is clever but a court is unlikely to view the pet as “necessary” because:
· Presumably lots of tenants live in the complex without guard dogs.
· This is Florida: buy a gun!



2.  Did Aerial Violate §83.52?
a.  83.52(6):  Defacement:  This is the provision most likely to create a successful claim for the landlord.  First, it’s the claim that she actually made in the notices.  Second, it is likely not to be a very attractive to the outside of the building and so literally within the term “deface.”  Of course, the hanger-antenna is less serious than, e.g., graffiti, because it can be removed easily without significant work or expense.  However, I suspect a court will give a landlord a lot of leeway to decide what the outside of her building is supposed to look like.

b.   83.52(5): Unreasonable Use of Electrical Facilities & Appliances:  As some of the critiques noted, this is probably aimed at misuse of things that belong to the landlord.  M might argue it is a misuse of the television, but people used to do this all the time, so unlikely to rise to the level of “unreasonable” contemplated by this provision. The most unreasonable aspect of the aerial is its appearance, which is why “defacement” seems the right claim.

c.  83.52(7): Unreasonably Disturb Neighbors; Breach of Peace:  As some critiques noted, this seems aimed at noise, not upsetting their aesthetic sensibilities.  If you rely on this provision, you’d need a good defense of how the neighbors were disturbed. One clever student noted that if the window looked out on a common outdoor balcony (as is common in Florida apartments), it might get in the neighbor’s way and fall within this provision (“You could poke someone’s eye out!”)



B.  Right to Cure or Immediate Eviction?

1.   Pet = Right to Cure:  The statute is explicit that a tenant gets a right to cure an unauthorized pet. You might try to argue that a Doberman is unreasonably dangerous and therefore the dog owner gets no right to cure.  However, there’s no real evidence of danger and M’s notices don’t suggest she is making this claim.  


2.  Assuming Antenna Violated §83.52, Right to Cure?:  Because it is so easy to remove, and it probably doesn’t cause permanent damage, you’d expect tenant to have a right to cure.  However, 83.52(6) mostly addresses pretty harmful stuff and you could try to argue that any claim under that provision only requires one notice.  As I suggested in class, need to try to draw a plausible line to distinguish between activities you can cure and those you can’t.  Review Problem C provides an opportunity to do this.



C. Landlord’s Notices Adequate?

1. 1st Notice Generally:  Bad Faith/Inapplicable: If Mrs. Gonzalo is right that an identical notice is sent out annually to all tenants, a court could easily say it doesn’t count at all, because of bad faith.  In addition, a court might find that a tenant has a right to disregard a notice referring to a non-existent pet and an unspecified defacement.

2. Pet:  Statute is explicit in providing right to cure and it does not require that the tenant had acted in good faith. December 31 notice should have given seven days to cure, which F did.  Some students in prior years argue that the first notice should count because it alerted the tenant to the rule against pets, but I find it hard to believe that a court would allow this because it would encourage landlords to pre-notify of possible future violations and thus undercut the statutory right to cure.

3. Aerial:  If no right to cure, second notice should be fine and aerial not removed. If right to cure, the first notice refers to defacement, but it is not specific.  F might argue that we have no evidence M even had noticed the aerial at that point.  Even if the notice was valid at the time, M continued to collect rent after F failed to respond to first notice, which might be a waiver of claims based on the first notice under 83.56(5).

(b) Work of Prior Classes: General Comments: The most important lessons are that you have to keep your arguments (i) tied to the specific language of the statute; and (ii) connected to the particular legal claims at issue in this problem. Common concerns:


(i) Use of Policy Arguments:  Start your analysis of statutory problems with the text of the statute.  If text is ambiguous or unclear, you can use policy arguments to help resolve the ambiguity.  If the text is unambiguous, you generally will not be able to use policy arguments to convince a court to disregard plain language.  E.g., arguing that habitable living space is very important probably won’t help a tenant if the tenant has not complied with the explicit notice provisions before withholding rent.


(ii) Bad Faith Claims: Several students provided extensive arguments that one or both of the parties acted in bad faith.  However, in the abstract, this doesn’t help either side much.  You need to explain how one of the parties can use the bad faith argument to help prevail on one or more of the various eviction issues (dog, aerial, rent, notices).


(iii) Implied Warranty of Habitability:  There is no Implied Warranty in Florida separate from that created by the statute you have.  Thus, in order to prevail on habitability issues, the tenant must rely on specific provisions in the Housing Code and Florida statutes.

(c) Work of Prior Classes: Best Student Written Submissions:  The dates were different, but the problems were otherwise the same.  Each team of students had to make arguments on all issues for their client.  Their work includes questions of unconscionability and retaliation we didn’t do in 2013.
TEMPEST AT THE TEAPOT: MODEL TENANT RESPONSE #1
1. Tenant defends possession of his apartment based on landlord’ failure to provide notice.  May Notice:  Miranda’s May notification to Ferdie violated the good faith requirement of the Florida Residential Landlord & Tenant Act (“FRLTA”) 83.44.  This act obligates landlords to act with good faith in the performance or enforcement of rental agreements.  Miranda violated this good faith requirement with her practice of regularly distributing notices of noncompliance to all tenants at move in and at an interval equal to the expiration of the first notice for violations that require a period to cure.  These notice mailings accuse all the tenants of keeping a pet and of defacing the property.  Miranda sends out these notices with such frequency as to free her of the inconvenience of waiting around for the tenant to cure problems.  By sending out these notices she is attempting to afford herself the opportunity to immediately evict if any tenant ever does deface the property or keep a pet.  Because Miranda is attempting to avoid giving tenants an opportunity to cure by giving all tenants notice, she is acting in bad faith.  Therefore under FRLTA 83.44, the May notice she sent to Ferdie is inoperative.

If this first notice is not found to be inoperative based on 83.44 it still should not be recognized because it did not provide actual notice of the non-compliance.  In the notice Miranda accused Ferdie of defacing the property and of keeping a pet.  At the time of the notice’s arrival, Ferdie did not have a pet and he had not done anything to the building that normally would fall under the category or “defacing.”  A standard interpretation of the term deface implies a permanent destruction or marring of the building.  As the aerial was only a temporary attachment it is reasonable that Ferdie would assume (like the pet), the defacement complaint also did not apply to him.  If Miranda indeed did intend this first notice to be a valid notice to cure, she should have included detail regarding what she believed to be a noncompliance

January 2nd Notice:  The termination notice sent by Miranda to Ferdie on January 2,2003 should be recognized as a first notice received by Ferdie for the reasons above.  The noncompliance stated within this notice under 83.56 (2)(a) and (b), should characterize the nature of noncompliance one in which the tenant should be given an opportunity to cure.  Within this notice Miranda was specific to the issues of noncompliance: the pet and the aerial.  Under the terms 4(h) of his lease, Ferdie was in violation by keeping Caliban in his apartment.  In response to the notice Ferdie acted promptly and corrected his violation by taking Caliban to an animal shelter.  The aerial noncompliance specified within this notice is not in violation of any terms of the lease nor is it in violation of the FRLTA.  In the FLRTA section 83.52 (6) it states that it is the tenant’s responsibility not to destroy, deface, damage, impair or remove any part of the premises.  Ferdie’s aerial is not a permanent fixture and it does not physically harm the building in any of the ways cited within the statute.  Although the aerial may be unsightly and possibly offends every passerby’s sense of good taste, it does not constitute a noncompliance any more than metallic pink mini-blinds in the window would.  Because the aerial is not a noncompliance, Ferdie has no duty to remove it.  As such, on or before Wednesday January 8th , Ferdie had corrected all noncompliance.

January 8th Notice: This notice was invalid because it included an incorrect payment deadline.  Under 83.56 (3) three day notice shall give the tenant three days to pay, not including Saturday, Sunday and legal holidays.  The notice Miranda sent only gave Ferdie two days to pay, (the 9th and the 10th ), and payment was due on or before the 11th .  The 11th was a Saturday and therefore the notice should have given Ferdie until on or before Monday the 13th.  Strictly construed against Miranda this three-day notice should be invalid. Additionally, because it requested rent payment, it should be construed as a waiver of her right to terminate Ferdie’s lease based on noncompliance.  Under 83.56(5) if a landlord accepts rent with actual knowledge of noncompliance by the tenant, the landlord waives his right to terminate the rental agreement.  Miranda’s written notice that rent was due attempted to solicit payment for a period of time that extended well beyond the earlier eviction date.  Whether or not the rent was paid by Ferdie is immaterial.  The notice was delivered past the eviction date, it reflected a continuation of the established terms of the rental agreement, and therefore Miranda waived her right to action and was in fact expecting payment.

2. Tenant defends against nonpayment of rent under 83.60.  Under 83.60 (1) Ferdie should not be evicted because he is seeking to defend himself under the defense of material noncompliance.  Ferdie has provided notice to Miranda of her violations of FRLTA 83.51 (1) and is withholding rent for reasons thereof.  Under 83.56 (b) Miranda’s failure to comply will allow for Ferdie to have his rent reduced by an amount in proportion to the loss of rental value caused by her noncompliance.  Under 83.60 (1) a material noncompliance by Miranda is a complete defense to an action for possession based on non-payment of rent.  It will be the job of a jury and/or the court to determine the diminution in value of the unit during the period of noncompliance.  Ferdie cannot pay rent directly to Miranda at this time because of FRLTA 83.56 (5).  This statute supports the position that if Ferdie were to pay Miranda directly, he would relinquish his right to bring an action for civil damages based on her noncompliance. 

Plumbing:  Under FLRTA 83.51 Miranda must, at all time during Ferdie’s tenancy (a) comply with the requirements of applicable building; housing; and health codes.  Since the Teapot Estates are in Miami-Dade County, the Miami-Dade County Minimum Housing Standards (“Standards”) are the governing provisions outlining Miranda’s responsibilities. Under the Standards 17-23, 17-25(6) and 17-25(8), Miranda has the duty to assure that (a) sinks, lavatories, tubs and showers are supplied with adequate hot and cold water; (b) all plumbing fixtures water pipes, waste pipes and drains are maintained in good sanitary working condition, free from defects, leaks and obstructions.  

Ferdie and other tenants were unable to get water several times a month.  This problem is likely attributed to a plumbing problem within the building.  Although Miranda attempted within term 4(h) of the lease agreement to waive her responsibility to perform any repairs, this term is invalid because this responsibility under 83.51(1) cannot be waived.  Section 83.51(1), provides that the landlord’s responsibilities can be waived in writing only in the case of a single family home or a duplex.  Ferdie rents an apartment in a complex (the Teapot Estates Complex), unit 45D.   Ferdie’s apartment number 45D stands separate of his address, 4657 Prospero Drive.  It is inferred from the nature of the building, (an apartment complex), his apartment number, (45D), and the mention of his neighbors, (Mrs. Gonzalo and others), that Ferdie’s residence is not a single family home or duplex.   Therefore the provisions set forth under 83.51(1) cannot be waived in writing.  Section 83.47 provides where provisions in rental agreement attempt to waive rights, the provisions are void and unenforceable.  Within the lease agreement 4(f) Miranda attempted to waive these duties in stating that the landlord shall have no responsibility to make any repairs of any kind. Clause 4(f) of the Rental Agreement therefore conflicts with duties set forth under 83.51(1) and is unenforceable under 83.47.  

Miranda is in violation of her non-assignable duty to keep the plumbing in working condition.  Under the terms of FRLTA 83.51 (a) this is a repair for which the landlord cannot contract to tenants.  This failure to repair plumbing by Miranda is a violation of FRLTA 83.51(a) and represents an actionable non-compliance.

Cockroaches:  Within the lease agreement Miranda waived her responsibility of extermination and assigned it to Ferdie the tenant.  FRLTA 83.51(2) specifically allows Miranda to waive her duty to exterminate.  However, 83.51(2) would not be the governing law because 83.51(3) provides that if a landlord’s duties set forth under 83.51(1) are the same or greater than that imposed under 83.51(2), the landlord’s duties are set forth under 83.51(1).  As stated above Miranda’s duties under 83.51(1) encompass all applicable building, housing, and health codes, which includes the fairly extensive Miami-Dade County Minimum Housing Standards.  Therefore, Miranda’s responsibilities are greater under 83.51(1) and the Standards will be the governing law.

Under Standards 17-27, Miranda is obligated to exterminate insects and vermin if more than one unit is infested, or if the infestation of the unit is caused by the landlord’s failure to adhere to the “provisions of this article”.  Cockroaches can travel from unit to unit by way of plumbing.  Because other tenants, like Ferdie, couldn’t get water several times a month, it can be inferred that the plumbing between the units is connected.  Such a connection would facilitate an easy avenue for cockroaches to travel from unit to unit.  Additionally, the cockroaches in Miranda’s unit were so big that a pit bull, a bold and ferocious breed, refused to go into the kitchen.  Cockroaches of this size are likely healthy adult cockroaches.  Since healthy adult cockroaches are well known for their ability to reproduce and scatter rapidly, it is very likely that other units in Teapot Estates are also infested.  Such a multi-unit infestation would obligate Miranda to exterminate.  Therefore, landlord Miranda breached her duty to exterminate vermin under the Miami-Dade County Minimum Housing Standards, incorporated under 83.51(a).  

If subsequent facts provide that Ferdie’s unit is the only unit that is infested, Miranda still will bear the responsibility to exterminate due to her failure to adhere to other provisions of the Standards.  When Ferdie assumed the responsibility to exterminate vermin, he only could have reasonably assumed the responsibility to exterminate vermin that might under normal circumstances find a way into his unit.  Because leaky pipes attract vermin and gaps in plumbing fixtures provide a means of entrance for them, it is very possible that the roach infestation Ferdie experienced is a direct result of Miranda’s neglect to repair and maintain the building.  Ferdie, could not have expected that such an extermination lease term would allow his landlord, by ignoring her repair and maintenance responsibilities, to attract cockroaches and provide a means of entry for a cockroach infestation.  If the infestation is caused by maintenance neglect, this neglect should be found as a failure to carry out other provisions of the standards under 17-27.  As such Miranda is responsible for the extermination of roach infestation caused by her failure to perform her obligations. 

3.  Tenant provided notice as required by 83.60(1).  Notice from Ferdie:  Under FRLTA 83.60 (1) for notice to be recognized it must be written, delivered, it must specify the non-compliance and indicate the tenant’s intention of not paying rent thereof. Miranda was put on notice of Ferdie’s complaints and subsequently she received written notice meeting the requirements of 83.60 (1).  Ferdie verbally alerted Miranda to the cockroach infestation and plumbing problems, afterward he sent a note enclosing evidence of the infestation and requesting that she please exterminate.  Both of these activities acted to put Miranda on notice of the existing problem.  Miranda responded only to Ferdie’s verbal complaint and stated that she could not afford to spend the money on the building.  Frustrated by her inaction, on Monday December 30, 2002 Ferdie delivered notice to Miranda by placing a sign in his window stating, “This place is a dump!  Don’t rent here!”  This sign meets the requirements of notice as detailed by 83.60 (1).  The sign clearly was “written”.  Miranda specifically responded to the sign by engaging Ferdie in a shouting match and demanding he take it down.  Miranda’s response shows that she received the message and that it was “delivered”.  The statement “This place is a dump” was a reference to the “non-compliance issues”, the roach infestation and plumbing problems, of which Miranda was already aware.  In stating, “Don’t rent here”, Ferdie was succinctly stating that he was intending to withhold rent and that he was encouraging others to do the same.

4.  Tenant defends on the basis of retaliatory action by landlord.  Section 83.60 provides that a tenant may raise the defense of retaliatory conduct under 83.64.  Under 83.64, the tenant’s conduct must be in good faith.  Unlike a defense for noncompliance with 83.51(1), there is no requirement of written notice.

Retaliation from Notice:  Ferdie asserts that he is being retaliated against because he hung a sign stating, “This place is a dump!  Don’t rent here.”  Ferdie’s decision to create and post this notice is a direct result of his frustration with Miranda’s repeated noncompliance with the Standards minimum housing requirements.  Ferdie had asked Miranda several times to fix the plumbing and exterminate the roaches only to be refused.  Miranda’s repeated inaction over the period of eight months prompted Ferdie’s action, and therefore Ferdie justly asserted his rights in good faith.   Ferdie’s action should be classified within the activities for which a landlord cannot retaliate under the examples of conduct in 83.64 as both; complaining to the landlord 83.64(c) pursuant to 83.56(1), and encouraging a tenants’ organization 83.64(b).

 
The date the eviction was sent and the noncompliance included within the notice further support the conclusion that this eviction was retaliation against Ferdie.  Miranda delivered the eviction notice on the first unofficial non-holiday day after she noticed the sign.  It is unlikely that his is a coincidence.  Additionally, Miranda noted the makeshift antenna as noncompliance within the eviction notice.  Since Miranda was the owner and the manager of the building, presumably every time a potential tenant had wanted to see the building she would have visited the premises.  It is therefore likely she had been on the premises several times during Ferdie’s eight-month residence at the Teapot Estates.  Therefore, both in her written notice and in her oral conversations with Ferdie Miranda would have had many opportunities to express any concern she had regarding the aerial.  Until the eviction notice however, Miranda never directly indicated she believed the aerial to be a problem.

5.  Landlord cannot defend eviction based on non-payment of rent.  Miranda cannot defend this as retaliation for nonpayment because under the terms of the lease at the time the eviction had been sent out, payment of rent was not yet due, and would not be due for an additional three days.  As no defense is available to Miranda this eviction notice should be deemed a retaliatory action, and Ferdie should be able to defend himself under 83.60.

6.  Landlord should not be granted a variance due to extreme hardship under Standards 17-3 and 17.6( 7.1).  Miranda may argue that she should be granted a variance under extreme hardship 17-3 and 17.6(7.1) because she cannot afford to spend more money on the building, she will likely fail in that defense since running water is essential to modern living.  Under 17.6(7.1), an extreme hardship variance will be considered if the improvements will result in a great economic detriment to the owner, while providing commensurately little benefit to the occupants and public.  However, water is essential for drinking, cooking, bathing, waste removal, and cleaning.  The expectation of working plumbing and running water has been used as the standard that sets apart developing countries from Western civilizations.  The ongoing lack of running water, several times a month, is of much greater significance than having one too few smoke detectors or having lighting that is a few footcandles less of the minimum requirement.  Thus, Miranda cannot successfully argue that providing running water on a regular basis provides commensurately little benefit to the occupants and public since reliable plumbing is the cornerstone of modern, sanitary, Western living. Therefore, Miranda should not be granted a variance for her obligations set forth under 83.51(1).

7.  Legislative Intent and policy supports tenant.  Under 83.60, a tenant may also raise any other defense, whether legal or equitable.   While 83.51(1) mandates compliance with the Standards, Ferdie argues that under equity principles that his action against Miranda should prevail since it is consistent with the legislative intent of the Standards.  Further, the legislature stated in its intents that the purpose of the Standards is remedial for the protection of the public interest, and for that matter, the Standards are to be liberally construed to effect that purpose (17-3).   

Since the legislative intent of these standards is to prevent the creation of slums, deterioration of social values, curtailment of investment and tax revenues, and impairment of economic values (17-2), it is unlikely that the legislature intended allowing a landlord of greater bargaining power, knowledge of legal process, and control of the limited housing market the power to circumvent these critical intents by strategically manipulating the FLRTA .  In this case, Miranda has attempted a retaliatory eviction against Ferdie for asserting his rights by circumventing the 83.56(2)(b) requirement of providing notice to cure.  By clearing this hurdle to remove troublemakers, Miranda can continue to collect rent as a slumlord without disturbance.  In addition, by having superior knowledge of legal process, Miranda was able to send off an eviction notice prior to Ferdie having an opportunity to discuss legal process with an attorney.  Therefore, since the legislative intent is to liberally enforce these Standards in order to protect the public health, safety, welfare and morals, it is unlikely the legislature would approve of ruling in favor of Miranda because she, in bad faith, was able to follow the letter of the law, but not the spirit of it.  

Therefore, since the legislative intent of the Minimum Housing Standards is to remediate substandard housing, the court should favor Ferdie’s action and public protest against Miranda’s propagation of sub-standard slum housing.  Further, since the Minimum Housing Standards provide that it is the duty of municipal departments, officials, and employees to remediate these unfit dwellings, the officers of the court, as municipal officials, have the duty to take action.  It would be contrary to legislative intent to rule in favor of Miranda due to a minor technical detail, such as denying a legally unsophisticated tenant relief because he did not use “The Magic Words” in his notice.  

Further, since Ferdie signed a one-year lease, his options are (1) commit trespass, accept liability, and incur expenses to be reaped by the landlord in order to live in a minimally habitable residence, (2) live in sub-standard housing until his lease expires, (3) incur expenses, inconvenience, and risk of finding a new home in a tight market by breaking his lease, or (4) fight a legally savvy landlord in court who has attempted to block his written notice of noncompliance with 83.51(1) and evict Ferdie in retaliation by circumventing the notice requirements set forth in 83.56(2)(b).  Since Ferdie has been backed into a legal corner to his surprise and detriment, equity should weigh Ferdie’s case in a light most favorable to him.

TEMPEST AT THE TEAPOT: MODEL TENANT RESPONSE #2

In order to remain in the apartment, Ferdie must prevail on arguments against Miranda’s action for possession. Miranda’s action for possession will be based on the termination of the rental agreement because of Ferdie’s failure to pay rent, and/or his failure to comply with statutory requirements or material provisions of the lease (§83.59(1)). To retain possession, Ferdie must show that the lease agreement has not been terminated, or that he has another valid defense such as Miranda’s material noncompliance with §83.51(1), retaliatory conduct (§83.64), or an equitable defense (§83.60).

Ferdie’s Failure to Pay Rent

Validity of Miranda’s 3-day Notice:  Ferdie should retain possession of the apartment because Miranda’s notice of January 8, 2003 to “pay rent or quit” does not comply with the form specified in §83.56(3) and therefore this notice does not serve to terminate the lease. Miranda’s notice was delivered on January 8, 2003 and demands “payment within three days…..on or before the day of January 11, 2003.” The statute requires such notice to read: “payment of the rent or possession of the premises” [emphasis added]. Significantly, the three days are required by §83.56(3) to exclude weekends and holidays, so the earliest date that the statute allows Miranda to demand payment is Monday, January 13, not Saturday, January 11. These departures from the specified form are substantial because they inform the tenant that he must pay rent and has no option to vacate, and because they eliminate one third of the three business days within which Ferdie is obligated to act. Miranda has not given Ferdie proper notice to “pay rent or quit” and therefore Ferdie should retain possession of the apartment since the lease agreement has not been terminated.

Defenses for Failure to Pay Rent:  Since Ferdie has not paid the rent due in accordance with the lease agreement, a defense of payment is not available to him. Instead, within five days after the date of service of Miranda’s process, Ferdie must pay the accrued rent alleged in Miranda’s complaint into the registry of the court or file a motion for the court to determine the amount of rent to be paid (§83.60(2)). By doing this, he will avoid waiving his other defenses and prevent Miranda from obtaining a writ of possession without further notice or hearing. Provided Ferdie complies with the requirements of §83.60(2) he can raise defenses against Miranda’s action on the grounds that Miranda failed to meet her obligation to maintain the premises (§83.51), that she engaged in retaliatory conduct (§83.64), or that he should remain in possession of the apartment because of Miranda’s failure to act in good faith (§83.44), an equitable defense (§83.60).

Obligation to Maintain Premises - Habitability Defense: Material non-compliance with §83.51(1) is a complete defense to an action for possession based on the non-payment of rent (§83.60(1)), but to avail himself of this defense, seven days must elapse after Ferdie delivers to Miranda a written notice specifying the noncompliance and indicating his intention not to pay rent.

Ferdie’s Notice of Miranda’s Noncompliance:  Ferdie provided notice of Miranda’s noncompliance with §83.51(1) by delivering two written notices. The first written notice was delivered before December 30, 2002 and said: “Please exterminate!” These words together with the inclusion of a large cockroach in the note presented Miranda with Ferdie’s complaint regarding her failure to exterminate vermin in the building. (Miranda’s duty to exterminate is discussed below.) The second written notice was delivered on December 30, 2002 and consisted of a sign in Ferdie’s window that said: “THIS PLACE IS A DUMP! DON’T RENT HERE!”

The facts show that Miranda read and understood the sign to signify Ferdie’s decision to take action to compel Miranda to fulfill her obligation to maintain the premises. A shouting argument ensued between Miranda and Ferdie and it can be inferred that Ferdie told Miranda that he did not intend to pay rent until she corrected the problems. It is also certain that Ferdie told Miranda that the place was a dump because of problems with the plumbing, not getting water, and the roach infestation. Ferdie had complained to Miranda about these problems before and his sign in the window was a written notice of his accumulated verbal complaints, a notice that was clearly understood by Miranda to signify Ferdie’s contention that she should fix the plumbing so that water was readily available and that she should exterminate the roaches.

These two written notices, and the verbal interactions that accompanied them, provided sufficient notice to Miranda to meet the intent of §83.60(1) because they made clear the specific habitability issues (roach infestation and plumbing problems), were written, albeit somewhat informally, and were delivered seven days or more before Ferdie raised the habitability defense. Therefore, Ferdie should be free to raise defenses related to §83.51(1) as well as other defenses against Miranda’s attempted termination of the lease agreement as permitted by §83.60. To hold otherwise, would deny unsophisticated tenants like Ferdie a reasonable opportunity to present important facts to the court. Also note that although the statutes specify specific forms for the notices from landlord to tenant (§83.56(2-3)) they do not provide specific forms for notices from tenant to landlord (§83.60). This indicates that the statutory intent was to allow any reasonable notice from tenant to landlord to be acceptable. Here Ferdie’s notices to Miranda clearly conveyed the required information and intentions and should be found to be acceptable under the standards established by the statutes.

Miranda Cannot Waive Her Responsibilities:  Provision (4)(f) of the lease agreement attempts to relieve Miranda of any responsibility for the extermination of vermin and for her responsibility to make any repairs of any kind to any part of the building. However, §83.47(1)(a) clearly states that a provision in the rental agreement is void and unenforceable to the extent that it waives the requirements set forth in these statutes. Furthermore, §83.51(3) stipulates that where the duty imposed by subsection (1) of §83.51 is the same or greater than that imposed by subsection (2), subsection (1) prevails. Thus §83.51(1) controls and §83.51(1)(a) establishes minimum landlord responsibilities as identified in the Miami-Dade County Minimum Housing Standards. Miranda must fulfill the obligations of the landlord delineated in these regulations. She is not allowed to contract them away in the lease agreement.

Material Noncompliance with Obligation to Maintain Premises:  Miranda has failed to comply with the applicable housing codes (Miami-Dade County Minimum Housing Standards) as required by §83.51(1)(a), because of problems with the supply of water to Ferdie’s apartment and because of Miranda’s failure to exterminate the roaches. The facts show that Ferdie’s apartment, as well as other apartments in the complex, are without water service several times a month. Because other apartments are affected in addition to Ferdie’s, the plumbing problem is not within Ferdie’s apartment but is instead a common problem, one that Miranda, as landlord, has an obligation to fix. The statutes require adequate cold and hot water supply to fixtures (Sec. 17-23(1)), require fixtures to be properly connected with hot and cold water lines (Sec. 17-23(4)), and require plumbing fixtures and pipes to be maintained in good working condition (Sec. 17-25(6)). Miranda’s noncompliance is material because it occurs often, several times a month, and completely disables an important utility service. Therefore, Ferdie has a complete defense against Miranda’s action for possession based on non-payment of rent (§83.60), and Ferdie should be entitled to a rent reduction as well as to remain in possession of the apartment.

Miranda also failed to meet her obligations under §83.51(1)(a) and the Miami-Dade County Minimum Housing Standards with respect to the roach infestation. An occupant is responsible for extermination whenever his dwelling unit is the only one infested (Sec. 17-27(7)). However, it is virtually impossible that a roach infestation in an apartment complex will be limited to a single dwelling unit, and responsibility for extermination in such cases must be the responsibility of the owner. Extermination will only be effective if it includes all of the affected units as well as the common areas of the complex. The statute does not expressly identify the party responsible for extermination when multiple units are infested, however because of the policy favoring safe and sanitary living conditions, Sec. 17-27(7) must be read to require that if more than one unit is infested it becomes the responsibility of the owner or landlord to exterminate. The owner has a duty to maintain the premises in a clean and sanitary manner fit for human habitation and this naturally includes extermination of vermin (Sec. 17-27(1)). Miranda’s failure to exterminate the roaches is a material noncompliance with the applicable housing standards and provides another habitability defense against Miranda’s action for possession of the apartment for Ferdie’s failure to pay rent.

Lease Violations

Florida allows termination of a rental agreement if the tenant materially fails to comply with §83.52 or material provisions of the rental agreement. Miranda asserted that Ferdie did not so comply when she sent two notices to Ferdie. The first notice received in May of 2002, one week after Ferdie moved into the apartment, claimed that (1) Ferdie defaced the property, but did not specify how or in what manner, and (2) that Ferdie was keeping a pet. The second notice received on January 2, 2003 alleged that (1) Ferdie defaced the property by placing an aerial on the property and (2) Ferdie was keeping a pet in violation of the lease.

Ferdie’s Pet Dog Caliban:  Ferdie should be allowed to retain possession of the premises because his violation of the lease agreement by keeping a pet was a noncompliance of such a nature that he should be given an opportunity to cure it, which he did (§83.56 (2)(b)). The statute specifically lists permitting unauthorized pets as an activity in contravention of the lease that the tenant should have an opportunity to correct within 7 days from the receipt of a notice of noncompliance. The parties have agreed that Ferdie did not have a pet when the first notice from Miranda was received. Therefore, this first notice did not inform Ferdie of a noncompliance with the lease because there was no pet and hence no noncompliance. A writing cannot provide notice of a fact which is not true. The second notice from Miranda correctly identified that Ferdie was in violation of the lease by keeping a pet. This notice was received on January 2, 2003. Before seven days elapsed, Ferdie removed his pet dog Caliban from the apartment. Ferdie is currently acting in compliance with the provision of the lease not to keep pets and Miranda should not be allowed to regain possession of the apartment on this basis (§83.56 (2)(b)).

Ferdie’s Television Aerial:  Ferdie should be allowed to retain possession of the premises because he has not defaced the property by constructing a television aerial out of wire hangers and placing it out his front window. Ferdie has not damaged, destroyed, or misused the landlord’s property with the aerial (§83.56(2)(a)). Defaced property is generally identified as property that has been marred or damaged. Ferdie did not mar or damage the property with the aerial because the property could easily be restored to its original condition simply be removing the aerial.

In addition, the aerial was in place before Miranda sent Ferdie the first notice claiming that he was defacing the property in violation of the lease agreement. After he received the first notice, Ferdie did not remove the aerial and Miranda did not follow through with the threatened lease termination. This implies that Miranda did not consider the aerial to be a violation of the lease, or that if she did consider it a violation, she waived Ferdie’s obligation to comply by not insisting upon compliance. It would not be in keeping with the intent of the notice requirement of the Landlord and Tenant Act to allow the landlord to waive her right to demand compliance and then months later to evict the tenant without providing the notice specifically required in the Act (§83.56(2)).

Retaliatory Conduct

Evidence of retaliatory conduct may be raised by Ferdie as a defense to Miranda’s action for possession (§83.60). An attempt to terminate a tenant’s lease is unlawful if it is primarily because the landlord is retaliating against the tenant (§83.64). Listed examples of conduct for which the landlord may not retaliate include complaints to the landlord pursuant to §83.56(1) which specifically refers to tenants complaints that the landlord has not maintained the premises under §83.51(1). Here, Ferdie has complained to the landlord informally, verbally, in writing and ultimately by placing a sign in his window. Ferdie’s complaints allege that Miranda was not properly maintaining the apartment complex as required by §83.51(1). Ferdie’s sign in the window represented a significant escalation of his complaints and had a direct impact on Miranda’s business as a landlord because his sign caused a prospective tenant to leave the complex.

Miranda sent a notice to terminate Ferdie’s lease just two business days after Ferdie put up the sign and the resulting verbal altercation. This notice of termination was purported to be based on Ferdie’s television aerial and pet dog Caliban. Ferdie put up the aerial when he first arrived and had kept his pet dog in his apartment for several months. It is extremely unlikely that Miranda did not know of the dog Caliban before the altercation with Ferdie over the sign since it is nearly impossible to keep a big dog like Caliban, a pit bull, a secret for months. From the timing of the notice of termination it can be inferred that Miranda was attempting to evict Ferdie from the apartment complex primarily in retaliation for putting a sign in his window to complain about the conditions. This is precisely the type of tenant behavior that is protected by §83.64. Miranda’s attempts to terminate the lease agreement, and her later action to evict Ferdie for failure to pay rent, were carried out with the intent to remove Ferdie from the apartment complex in retaliation for his complaints and are unlawful under §83.64. This evidence of retaliatory conduct provides a strong defense against Miranda’s action for possession and supports the conclusion that Ferdie should remain in possession of the apartment.

Obligation to Act in Good Faith

Both the landlord and the tenant have an obligation to act in good faith during the performance and enforcement of a rental agreement (§83.44). Miranda has failed to honor this obligation in four ways:

(1)  The lease agreement, that she prepared, attempts to eliminate her responsibility to make any repairs to the complex, in particular repairs which are naturally expected to be the responsibility of the landlord and which are, in fact, the responsibility of the landlord under the Florida Residential Landlord and Tenant Act. Within the statutes it is not possible to contract away these landlord responsibilities and it demonstrates “bad faith” to attempt to do so.

(2)  Miranda has ignored her responsibilities to maintain the facilities by not solving the water supply problem and by not exterminating the roaches. She demonstrated “bad faith” by refusing to address these problems and claiming that they were not her responsibility.

(3)  By sending every tenant a notice of lease violation when they first moved in, and every year thereafter, it can be inferred that Miranda’s intent was to be able to evict any tenant, essentially at will, over a minor infraction. Two notices, and two minor infractions, are required by the statutes, but with the first notice in place, Miranda has every tenant halfway out the door. This conduct demonstrates a disregard for the rules and procedures established in the Florida Residential Landlord and Tenant Act and provides evidence of a “bad faith” attempt to circumvent them.

(4)  In Miranda’s attempted eviction of Ferdie she initially relied on Ferdie’s putting up a television aerial and keeping a pet dog, both minor infractions and both in evidence for several months before the attempted eviction. The timing of her actions shows that Miranda wanted to evict Ferdie because he put up a sign in his window that said: “THIS PLACE IS A DUMP! DON’T RENT HERE!” not because of the aerial or the pet dog. Miranda was acting in “bad faith” when she attempted to enforce the lease agreement under these false pretenses.

Miranda has acted in “bad faith” in the performance and enforcement of the rental agreement with Ferdie. To remove Ferdie from the apartment at this time would be to reward the “bad faith” actions of Miranda and would insult our common notions of fairness and justice. This evidence provides an equitable defense for Ferdie’s failure to pay rent and for this reason he should retain possession of the apartment.

Unconscionable Rental Agreement

Finally, Ferdie should prevail in this case, because the root cause of the dispute with Miranda is a lease provision that should not be enforced by the courts. Miranda told Ferdie she wasn’t responsible under the lease for repairs to the building water supply or for the extermination of roaches. This lease provision is unconscionable. The lease agreement, as a form contract presented on a “take it or leave it” basis to all tenants, is a contract of adhesion. Since the provision disclaiming the landlord’s responsibility for “any repairs of any kind to any part of the building” is unreasonably harsh, one-sided, and unfair to the tenants, the contract provision is unconscionable. Ferdie was within his rights to complain and object to such an unconscionable provision, and even to withhold rent following notice to the landlord. It would be an unjust and outrageous result if Ferdie, as a result of this dispute, should be evicted from his living space. Ferdie should remain in possession of his apartment at this time.

TEMPEST AT THE TEAPOT:  MODEL LANDLORD RESPONSE
The Florida Residential Landlord & Tenant Act applies to Miranda’s action for possession of Ferdie’s apartment because Ferdie rented the apartment from Miranda as a residence, which is a type of  “dwelling unit.” 83.41, 83.43(2)(a)  Miranda is allowed to recover possession because she terminated the rental agreement in her January 2 notice, the required seven day grace period passed, and Ferdie had not vacated the apartment as January 14.  83.59(1)  Miranda should be awarded possession of the apartment because the right of possession belongs to her, not Ferdie, as required by 83.59(3)(a).

The first issue supporting Miranda’s right of possession is Ferdie’s breach of lease provision (4)(h), which prohibits pets.  Ferdie violated this provision by buying a pit bull, Caliban, and keeping it in the apartment for over six months.  Pet violations are usually governed by 83.56(2)(b), which grants the tenant a seven day period to cure the noncompliance.  However, the circumstances surrounding Ferdie’s pet violation make it more appropriately governed by 83.56(2)(a), which allows immediate termination of the lease.  

83.56(2)(a) governs, among other things, subsequent violations that occur “within 12 months of a written warning by the landlord of a similar violation.”  Miranda’s first notice acts as such a warning because it warns Ferdie not just of a similar violation, but of the exact violation he later repeats: “keeping a pet in violation of the lease.”  

Although Ferdie was not actually violating the no-pets clause when the first notice was served, this should not diminish the effect of the warning.  Violations for which a warning has previously been given are punished more harshly because the tenant chooses to repeat conduct he genuinely knows is specifically forbidden by the landlord.  Thus, in regard to treating subsequent violations more harshly, Miranda’s warning serves its purpose: it specifically identifies keeping pets as a forbidden act and identifies the punishment for later violations.  Therefore, Ferdie’s buying a pit bull with this specific knowledge of the wrongfulness of his conduct should be punished as a subsequent violation.  Further, 83.56(2)(a) requires 12 months to pass after a warning before a subsequent violation is not grounds for immediate termination.  Ferdie bought his pit bull a mere one month after the first notice, when the warning was still fresh in his mind.  

Also, Miranda’s distribution of such a warning to each new tenant does not mean it can be taken lightly.  It states termination as a consequence of future violations in clear and understandable language, just as the model warning in 83.56(2)(b) does.  Such grave language should be taken seriously by any tenant and contested if not justified.  Ferdie, by contrast, read and understood the warning but chose to ignore it.  His silence was, in effect, an acceptance of the warning and its terms.  Thus, Ferdie’s purchase of a pit bull one month after the first notice constitutes a subsequent violation and, therefore, Miranda’s immediate termination of the lease was justified under 83.56(2)(a).

83.56(2)(a) also governs “destruction” and “damage” of the property which is a significant burden for the landlord whereas 83.56(2)(b) governs less burdensome conduct like parking and cleanliness violations.  The pit bull, although it has not yet damaged the property, is nonetheless a significant burden for the landlord because it exposes the landlord to potentially crushing liability.  Pit bulls are known for their aggressiveness and deadliness, Ferdie even admits he bought Caliban as protection against muggers.  If Caliban were to wrongfully attack someone on the premises, Miranda may be liable for that person’s injuries.  Given that Miranda cannot afford to spend more money on the apartment building, a personal injury or wrongful death suit against her would be devastating.  Further, if Ferdie retains possession of his apartment, he could easily go to the animal shelter and get the pit bull back.  Finally, it would be difficult for Miranda to discover whether Caliban had returned because, under 83.53, Miranda cannot easily enter Ferdie’s apartment without his consent.  Thus, Caliban is such a liability to Miranda that his mere existence creates a significant burden on her and, therefore, Ferdie’s pet violation is grounds for immediate termination under 83.56(2)(a).

Ferdie may argue the pit bull was necessary to protect himself against neighborhood muggings, but this is unpersuasive.  There are several other ways to protect oneself against muggings that do not violate the lease: walking in well-lit areas, carrying pepper spray or other type of weapon, organizing a neighborhood watch, or complaining to the police.  Even if the premises are unsafe because, for example, there is inadequate lighting, 83.56(1) explains that Ferdie’s remedy is to deliver written notice of the problem to Miranda, not to resort to self-help solutions such as buying a pit bull.

The second issue supporting Miranda’s right of possession is Ferdie’s homemade wire antenna.  Ferdie’s antenna, made of wire hangers and sticking out his front window, violates his obligation to not “deface” property under 83.52.  Although the antenna has not physically damaged the property, it is still defacing it because it has negatively changed the appearance of the property, the same way garbage scattered in front of the apartment would.  A homemade wire antenna is an eyesore, it makes the complex and its tenants look cheap and uncared-for.  Like violations of the rental agreement, violations of 83.52 are also subject to action by the landlord under 83.56(2)(a) and (b).  Like the pet violation, the wire antenna is more appropriately governed by 83.56(2)(a).

Like subsequent violations, 83.56(2)(a) governs continuing violations that occur “within 12 months of a written warning by the landlord of a similar violation.”  The antenna is a continuing violation because Miranda’s first notice warned Ferdie that he was “defacing property,” most likely in reference to the antenna.  

Although the warning did not state what was causing the noncompliance, this does not diminish the effect of the warning.  83.56(2)(b) states that, with regard to the violation, such a warning only needs to specify “the noncompliance.”  This is what Miranda’s warning did when she stated he was “defacing property,” as opposed to other possible noncompliances such as damaging property, failure to remove garbage from the apartment, or parking in an unauthorized manner.  83.56 does not require the landlord to specify what conduct is causing the noncompliance.  The Florida legislature probably excluded this requirement to prevent the tenant’s abuse of the warning system.  For example, if Miranda had cited “the wire antenna in your front window” as the conduct causing the noncompliance, Ferdie could fix the violation by replacing the wire antenna with an aluminum foil antenna, moving the antenna to another window, or arguing the wires were a “receiver” rather than an “antenna.”  This result is obviously undesirable because the tenant has resolved the cited noncompliance but the underlying defacing of the property remains.

Also, Ferdie’s failure to realize what the defacing warning was in reference to does not diminish its effect either.  Since the warning was given only one week after he moved in, there could have only been a small number of modifications he made to the apartment, especially those easily visible from the outside.  Ferdie should have reasonably known his homemade antenna was a possible cause of the defacing warning, even if it met his own standards of acceptable behavior.  Given the notice’s serious language, Ferdie should have at least asked Miranda what was causing the noncompliance.  As with the pet violation, his silence and choice to ignore the warning acted as an acceptance of its terms.  Thus, Ferdie’s failure to remove the antenna constitutes a continuing violation and, therefore, Miranda’s immediate termination of the lease was justified under 83.56(2)(a).

Ferdie may also argue that Miranda accepted his rent for the months of June through December while knowing about the defacing violation caused by his antenna and, thus, 83.56(5) prohibits her from terminating his lease based on that violation.  This argument is without merit because the antenna is a continuing noncompliance.  83.56(5) states that by accepting rent with knowledge of a noncompliance, the landlord waives her right to terminate the lease for that noncompliance, “but not for any subsequent or continuing noncompliance.”  Assuming Ferdie paid his December rent on time, the last possible time Miranda could have accepted rent from Ferdie was December 5.  But the antenna remained unchanged outside Ferdie’s window through December and into January, making it a continuing noncompliance.  Since the noncompliance continued after the last time Miranda accepted rent from Ferdie, she is not barred from terminating the lease based on that noncompliance.

Even without the first notice, the antenna, as well as the “THIS PLACE IS A DUMP! DON’T RENT HERE!” window sign, should be treated as a continuing violation because there is no indication Ferdie will take them down, even if given the opportunity.  He refused to take them down when Miranda asked him to, he did not take them down in an attempt to appease Miranda when she served him a termination notice, and, given the apparent bad blood between him and Miranda, he surely will not take them down as long as he is a tenant there.  Thus, if Ferdie is granted possession of the apartment, Miranda will most likely serve him more notices until they end up in litigation again.  Therefore, for the sake of efficiency and minimizing eviction actions, Miranda should be granted possession of the apartment. 

The third issue supporting Miranda’s right of possession is the sign in his window.  Even if not a continuing violation, the sign is such a flagrant violation it should fall under 83.56(2)(a) and not be given an opportunity for correction.  The sign is a direct, negative message to prospective tenants and thus an attack on the success of the complex.  Although it does no physical damage to the property, the sign’s eventual result is the same: it damages the complex’s financial position, just like a hole in a wall which costs money to repair.  The sign, however, is much more damaging than the physical damage most tenants would ever produce.  Each prospective tenant it deters is a potential loss of many years of revenue.  Further, the sign has no constructive purpose.  Unlike damage done to a wall when a tenant uses nails to hang up a painting, the sign was not part of or even a by-product of Ferdie’s use and enjoyment of his premises.  It was displayed with the sole intention of “getting back” at Miranda and the complex.  Thus, the sign is so destructive and flagrant, it should fall under 83.56(2)(a) as a violation that is grounds for immediate termination.

Ferdie may feel the sign was necessary to get Miranda to pay attention to his apartment’s problems with running water and his requests to exterminate roaches, but this argument is unpersuasive.  Under 83.51(4), Miranda is not responsible to Ferdie for conditions created by his own conduct.  Since there are no facts to indicate other tenants had roach problems or that the roaches were present because Miranda kept the property dirty, the roaches may be a result of Ferdie’s conduct.  Because the roaches were in his kitchen, it is possible that the roaches were attracted to food or garbage in his inadequately cleaned kitchen.  Further, under 83.52(2) and (3), Ferdie is obligated to keep the apartment clean and remove garbage in a sanitary manner.  If the roaches were present because Ferdie kept the kitchen dirty, he would also be violating his obligations as a tenant and creating a liability for Miranda because the roaches could be expensive to exterminate if they spread to other units in the complex.  Thus, the roaches may be entirely Ferdie’s fault and yet more evidence of his misconduct.

It is also possible that Ferdie caused the plumbing problems, in which case the same rules noted above would apply.  But, since other tenants also complained they could not get water several times a month, the problem is most likely not a result of Ferdie’s conduct.  Under 83.51(1)(b) Miranda must keep the plumbing in “reasonable working condition.”  Although Ferdie says the plumbing did not work “several” times a month, this may only amount to a minor inconvenience.  For example, if the toilet does not flush 5 times per month but Ferdie uses the toilet 3 times per day, or 90 times per month, the toilet is fully operational for more than 94% of the month.  Such a situation may be an inconvenience, but it certainly does not mean the plumbing is not in reasonable working condition.  Also, Mrs. Gonzalo has lived in the complex for 22 years, if there were serious, continued plumbing problems, she would have probably moved by now.  Thus, Ferdie’s problems may be exaggerated and the plumbing could easily be in reasonable working condition.

Although it may be rude, Miranda’s lack of attention to Ferdie’s problems is completely within the terms of the lease and the Florida Landlord & Tenant Act.  83.51(2)(a) explains that a landlord is responsible for the extermination of roaches and for functioning “running water,” “unless otherwise agreed in writing.”  Miranda and Ferdie had such an agreement in writing:  provision (4)(f) of Ferdie’s lease says Miranda has “no responsibility to make any repairs of any kind to any part of the building” and the “extermination of vermin” shall be Ferdie’s “sole responsibility.”  Although (4)(f) may not be entirely enforceable because, under 83.51(1) and 83.45, some landlord responsibilities are non-transferable, it is enforceable with respect to extermination of roaches and running water because responsibility for those items is clearly listed as being transferable under 83.51(2)(a)(1) and (5) respectively.  Similarly, although 83.51(1)(b) lists maintaining the “plumbing in reasonable working condition” as a non-transferable responsibility of the landlord, the specific mention of “running water” as a transferable responsibility in 83.51(2)(a)(5) implies that the non-transferable responsibility to keep the plumbing in reasonable working condition does not include providing running water.  These clauses may seem contradictory, but they make sense because some dwellings may not have access to running water, but they still need plumbing to send water provided by the tenant away from the dwelling.  In sum, the plumbing problems and roach problem was Ferdie’s responsibility, Miranda was under no obligation to fix them.  Further, nothing in the Landlord & Tenant Act requires Miranda to reply to Ferdie’s requests.  She is only obligated to disclose her contact information under 83.50, which she apparently did because Ferdie sent her a note.

Even if Miranda’s behavior was in violation of the Florida law or the lease provisions, Ferdie should have resorted to the constructive remedies available to him under 83.56(1) such as vacating the apartment or remaining in the apartment and having his rent reduced.  Self-help remedies like Ferdie’s sign in the window only inflame the situation and should be discouraged by allowing immediate termination of the lease.  

In addition, if Ferdie wanted to terminate the lease because of the plumbing and the roach problems, he needed to send Miranda a written notice specifying her noncompliance and indicating his intention to terminate because of the noncompliance. 83.56(1)  Ferdie complained to Miranda in person and sent her a note saying “Please exterminate!” but these hardly come close to satisfying the written notice requirement under 83.56(1).  In conclusion, Ferdie’s window sign is grounds for immediate termination of the lease under 83.56(2)(a) and Miranda, having properly terminated the lease, deserves possession of the apartment.

The fourth and final issue supporting Miranda’s right of possession is Ferdie’s failure to pay rent.  83.56(3) allows a landlord to terminate the lease of a tenant who continues to default on rent payments for 3 days after proper notice is served.  Ferdie did not pay his January rent by the due date specified in provision (2)(b) of the lease, January 5.  Miranda served him with a notice closely matching the model notice in 83.56(3) on January 8, but he continued to withhold rent and retrain possession through January 14.  Although Miranda has not sent a follow-up notice telling Ferdie his lease was terminated, such a notice should not be necessary because Miranda sent a termination-of-lease notice less than 2 weeks earlier on January 2.  Thus, Ferdie surely knew termination would be a likely result of his failure to pay rent.  To require Miranda to send another termination-of-lease notice in regard to Ferdie’s not paying rent would unnecessarily delay the eviction proceedings.  Such delays undermine the nature of summary proceedings, which are landlords are entitled to for the actions for possession under 83.59(2).  Also, Ferdie is able to pay rent if he chooses, but he is intentionally withholding rent to unjustifiably “get back” at Miranda and therefore deserves little sympathy for not receiving a second notice of termination.  In sum, if Ferdie’s lease was not properly terminated by the January 2 notice, it was effectively terminated when he continued to default on his lease.  

Ferdie may argue that he is allowed to withhold rent because Miranda failed to perform her duty under 83.51(1) to keep the plumbing in reasonable working condition, but this argument is unpersuasive for two reasons.  First, the only problem with the plumbing was the periodic absence of running water.  As explained above, this obligation was transferred to Ferdie under the terms of the lease and such a transfer is valid under 83.51(2)(a).  Second, 83.60 prohibits Ferdie from raising such a defense to an action for possession based on failure to pay rent unless Ferdie has given Miranda a written notice that is withholding rent for that reason.  Ferdie has given Miranda no such notice, so he may not raise such a defense.  Thus, Miranda’s termination of the lease based on Ferdie’s failure to pay rent is valid and should result in her being awarded possession of the apartment.

Ferdie may argue the termination is retaliatory and action for possession are retaliatory and thus prohibited by 83.64, but this argument is without merit.  83.64(1) explains that an element of retaliation is discrimination, defined in 83.64 as meaning “a tenant is being treated differently…”  There is nothing to indicate that Miranda has treated Ferdie differently than she would other tenants in the same situation.  Her first notice to Ferdie was not discriminatory, Mrs. Gonzalo said she gives those to all new tenants.  Although Miranda is treating Ferdie differently in that she’s not trying to evict other tenants, this does not discrimination.  If any other tenant had violated the lease or the Landlord & Tenant Act as Ferdie did, Miranda would terminate their lease and seek their eviction too.  It is true the termination notice was served soon after Miranda and Ferdie got into an argument, but this makes sense because the argument caused Caliban to start barking, leading Miranda to discover Ferdie had a dog.  It is natural for Miranda to take action to correct a lease violation soon after discovering it.  Even if Miranda decided to terminate the lease because she was upset, her actions are still not retaliatory under 83.64(3) because the termination and subsequent eviction are for good cause.  As explained above, there are four separate good cause reasons why Ferdie’s lease should be terminated and possession should be given to Miranda.


In conclusion, Ferdie’s four violations – the pit bull, the antenna, the window sign, and defaulting on rent payments – are each grounds for termination of his lease under the Florida Residential Landlord & Tenant Act.  Thus, Miranda terminated his lease with just cause and in good faith and, since Ferdie has not vacated in seven days, she should be awarded possession of the apartment.

(5) Review Problem 6E (Right to Transfer & Pizzi’s Pizza)

I was looking for both the argument that Tony could sublease and some fact-based application of the Kendall commercial reasonableness test.

Student Answer #1:  Lease says no "assign[ing]".  This is usually very strictly construed so the option would be for Tony to sublet to Pizzi.  The two are differentiated as a sublet takes over a portion of the lease and assignment goes to the end of the lease.  So Tony would keep a month or two at the end.  How​ever, if he really doesn't want him there he could refuse to renew and then what?  What type of lease is this anyway?  Term of years, how many, etc. are all considerations.


Tony could attempt to force Les to allow the assign​ment.  Traditional rule is that the lessor may arbitrarily refuse an assignee.  Yet this is changing which gives hope to Pizzi's Pizzas.  In Kendall, the lessee attempted a transfer under a no transfer w/o consent clause.  The court held that the lessor could not unreasonably withhold consent to the transfer.  So, the question becomes, is it commer​cially reasonable to refuse to let Pizzi in?


Les says the pizza is bad.  If this is just the denial of consent based on "personal taste" it is not commercially reasonable and not allowed per Kendall.  Further, if Les is refusing because he wants to be able to scoop the rent in​crease he can't do that either.  The policy is geared toward increased alienability, yet at the same time protecting the lessor's interest.


So is Les's interest being threatened?  It would per​haps be commercially reasonable for him to deny Pizzi if the situation of Pizzi's Pizza in the mall could harm the repu​tation of the mall, b/c it's sooo bad or somehow hurt busi​ness by causing people to go to other malls or causing the mall's rents to decrease.  Does Les own the mall?  Is there another pizza place?


Tony needs to show Pizzi's Pizza would not be harmful to the mall, that he's a proper, solvent, etc., lessor and that Les' objections are strictly personal (He hates all pizza) or based on some other commercially unreasonable grounds.

Student Answer #2:  Tony's first argument, in some jurisdictions, is that the landlord cannot unreasonably withhold consent without a valid commercial reason.  Kendall. Tony argues that P is a very profitable business and that L doesn't have a valid reason to withhold consent b/c P can pay the rent and L might even make more $ from P if the lease includes a % to L.

L can probably object b/c it's a fancy mall, pizza joint may destroy image, etc. & if the food sucks it can also harm the image.  But P is profitable, L's knowledge of food is 2nd hand and if it sucked that bad P would be broke.  L's argument is Pizza doesn't equal Bal Harbour.

T's other alternative is to sublease to P.  T's lease says assign and ct's interpret literally.  Doesn't say no sublease, so sublease is usually O.K.  T. wants to sublease his remaining term (-1 month) & T would want to give P all the details of his original lease and structure his sublease agreement to make L 3rd party beneficiary so T gets out of the middle & L can go directly after P (overcoming the lack of privity of estate.)  However T should get plenty of $ from P b/c P can't sue L directly, P must go after T first, then T-L.  L will be pissed and try to make it tough on P.
(6) Review Problem 6F (Reasonableness of Transfer: Opinion/Dissent)

This is old exam question 3V; comments/best answers are available on the course page.

(7) Review Problem 6G (Anti-Discrimination:  Benjamin & Rebecca)

(a) Professor’s Comments: This was part of an issue-spotter I gave in a Housing Discrimination class.  I’ve edited the answers to delete a variety of small issues outside the scope of the Property class.  You can assume that B violated the FHA if B rejected R because he thought she wasn’t Jewish enough, because she was Israeli, or because he thought she was in an inter-faith or inter-racial relationship.  You also could discuss whether requiring tenants to refrain from eating pork or shellfish constitutes discrimination on the basis of religion (cf. Review Problem 8H)

(b) STUDENT ANSWER #1:  Evidence against B as mgr. and as owner.  He became increasingly annoyed with her as soon as he found out she didn’t adhere to Sabbath -- his “smile froze” because he realized that she wasn’t Orthodox or as serious as she was -- he reasonably thought she was or. because of her Star of David charm.  He was so friendly to her that he offered his own place to her and then revoked both offers: his home &ST’s apartment

Also proof when she arrive w/ C he realized that she wasn’t as devout as he is -- Since Orthodox don’t marry from other faiths and she was there w/ an African-American w/ a cross in his ear -- different faith and he was obviously worried that she was involved w/ him because he said if you’re both going to live there, he needs to fill out application also and then was relieved when she said there were just friends.

B will argue that he has a right to have a policy that his renters eat no port or shellfish -- a seemingly innocent request to some.  R has a strong case here that this is only a pretext.  When he found out that she worked on Sat. -- or didn’t follow Sabbath because she wanted to look at the house on a Sat. and he froze and said he didn’t work Sats. then he tried to discourage her from seeing the place and said she didn’t really have time to see the place.  So he reluctantly agreed to show her the place and he stared at C while silently showing them the place -- after he had been friendly to her.  B will argue that he just didn’t like them.  He can refuse to rent because he doesn’t like them or because they are rude and have a temper like he said But R will further argue that he was discrim. against her because she was with an African American and he was discrim. on the basis of the race of her friends.  B will argue Sorenson that this is only proof of discrim. motive and not a violation.  But R will argue that it is discrim. because once she explained they were only friends he said -- no problem.  I thought you were really together -- a violation of his Orthodox religion that she can offer.  Overall, she--R-- is likely to prove that his reasons were a pretext -- he didn’t want here there because she wasn’t orthodox and ate pork/shellfish and the rude/temper defense was untrue.

(b) STUDENT ANSWER #2:  
R’s evid. of discrim.:

· change of attitude after she mentioned getting together on Sat. (working on Sat.)

· B’s reaction when she said she will eat pork and shellfish.

· she fulfills the qualif.

· his excitement in beg. to “no way” at end.

· his staring at Christian who had cross in ear.

· his talking to her during first time showing yet, could be interpreting as getting info about protected class.

B’s evid. NOT discrim.
· statements:

– you can have any friend visit

-- “I’m sorry. rude person...  I don’t need rudeness.”  Shows he rejected her based on rudeness.

If he had rejected anyway whether rude or not, then he discrim.

R:  he rejected because not devout Jew because he told me to not eat pork or shellfish.  Those are parts of his religious beliefs that he tried to put on me, but when I disagreed, he got angry.

B: No she was rude.  If she answered politely, I would have allowed her to remain.  Also, pork and shellfish is personal preference, not Jew.  I don’t like them and I can discrim. against anyone who eats them in my place.  (Smell, dirty, etc.).

Policy - here R would win because clearly pork and fish played a role.  He is known to want tenants to follow this or they are not welcome.  She was rude but it appears he would have rejected her anyway.

(c) STUDENT ANSWER #3: [This answer is more one-sided than I usually like, but it raised a lot of very good arguments for Ben on a question where the majority of answers were too slanted toward Rebecca.]

3604 (a):  Benjamin did not deny Rebecca because of a protected class she belonged but because was rude and ate un-Kosher food.  Non-Kosher food eaters are not a protected class.  And predictably will come from every race, religion, national origin, etc.  Also he can comply with his own religion (which is protected by the sacred First Amdt.)  If, after Rebecca moves out, Ben (or another orthodox Jew) may have to move into this unit.  If there are kitchen appliances, etc. they may be “contaminated” by the non-kosher food.  Jewish law also requires Jews not to use the same dishes, stove, oven, etc. for kosher for that is used for non-kosher.  Replacing these appliances would be a huge burden every time a tenant moves out.
3604 (b):  The conditions with which Ben treated Rebecca appear consistent with his Orthodox religion.  He simply does not work Saturdays.  If he does not work for any customers, that hardly constitutes discrimination.    

As for the claim that his attitude changed when asked to work on Saturday by a non-Orthodox, that does not appear to be evidence such as in Cato which indicates a change of attitude after conversation about race.  He may been legitimately offended as he would be when asked to work by a member of any protected class -- not just a non-religious Jew.  His reluctance to meet her may have been due to legitimate offense taken to the comment “I didn’t think anyone cared about the Sabbath.”  His silence and coldness when Chris was present did not necessarily have anything to do with his race or religion (We don’t know that he saw the cross in the ear!)  It may have been a remnant of her offensive comment.

Requiring Chris to separately apply is not a violation of 3604.  A landlord has a right to do credit checks, etc., as long as it is consistently does to all protected class.  Rebecca had to fill out the form too!  Benjamin’s understanding that Rebecca and Chris were going to share the dwelling is not surprising given this was a house, not an apt. and he was looking at the house too and seemed to like it a lot.  He did not express displeasure at seeing an interracial couple.  His rude treatment of Rebecca while she was with Chris is no different then how he treated her earlier (“since you don’t’ really have time to see house... “)

His mention of the pork and shellfish really after she was with Chris is not inconsistent with his prior policy (as evidenced by the ad.)  Therefore, it can hardly be said that the conditions and terms of the rental 3604 (b) were different due to Chris’ race.  Therefore, this is not like Sorenson where there was evidence of a change in attitude after discover an interracial association.

Ben’s personal convictions (i.e., frowning upon non-religious Jews, etc.) is not pertinent here because it does not appear these sentiments were part of his decision not to rent.  She was rude!!! and had a problem with his pork and shellfish policy!

While it is true that there are other alternatives to Ben’s policy (such as requiring additional deposits in case appliances get “tarnished” by pork, Rebecca did not suggest this.  Her rudeness interfered with any further negotiation between the parties.  
(8) Review Problem 6H (Anti-Discrimination:  Lois & Clark)

(a) Professor’s Comments: This also was part of an issue-spotter I gave in a Housing Discrimination class.  The question contains a variety of small issues outside the scope of the Property class.  I have edited both comments and answers to focus on issues arguably relevant to the Property class:
(i) Issues Raised by the Question:

Denial of Housing:  There is a real question as to whether he was ever denied the one-bedroom apartment.  Some of you assumed he was; many of you assumed he wasn’t.  This is worth discussing.  She will argue that she only suggested that he take the two-bedroom and he then pulled out of the discussion.  He will say given that she already had suggested the two-bedroom and he had strongly implied he wasn’t interested, her phone call led him reasonably to think that she would not let him have the one-bedroom, and indeed, given his expressed concern about the higher rent of the two-bedroom, may have been to suggest she really didn’t want him at all.  Assuming she did deny him the apartment, you have to discuss her reasons.  See below.  

Steering:  Even if she didn’t deny him the one-bedroom, she appears to be pushing him to live with the other people with children on the third floor.  If she is doing this because of the children, it is illegal steering.  Whether her actions were illegal or not depends on purpose behind steering.  If she puts all people she thinks will be noisy on the 3d floor, probably OK. Again, go to her reasons.

Legitimate non-discriminatory reasons for denying or steering.  Lots of possibilities:  She has reason to believe he doesn’t control his kids well.  Worry about noisy people near library.  Worry about unsupervised children near library or pool.  Children are destructive (ripped book); maybe less likely to hurt library if upstairs and not next door.  Maybe legitimate concern re size of apartment either because of fear of harm to apartment or concern for children’s welfare.  Maybe she always pushes people to two-bedroom because she gets more $ and easier to rent one-bedrooms.

Evidence of Discriminatory Intent:  This is where I expected the bulk of your work to take place.  I gave you lots of facts that could help each party.  Some of you said there was no direct evidence of intent to discriminate.  I think her saying “yes” to Mrs. White probably is direct evidence.  Although she might be able to explain it way as a meaningless reply to placate the woman, the jury is entitled to believe she meant it, given that she followed it up immediately with the phone call.  In any event, our question is not whether the evidence is direct, but whether there is enough evidence, circumstantial or direct, to have a case without benefit of the McDonnell-Douglas presumptions.  Here there clearly is lots of circumstantial evidence.  The model answers do a nice job laying out the kind of arguments I was looking for.  

(b) Technique Notes:

Read Carefully:  Problem said he filled out application; many of you missed this.  Problem says two-bedroom apartment was filled a few days after C said no and one-bedroom a month or more later; several of you mixed these up.
You Need To Use Both Law and Facts:  Do not put down a legal rule or a policy that you cannot use to discuss  the facts or proper outcome of the question.  For rules that do apply to the problem. simply listing legal tests and announcing conclusions is not very helpful; you might be guessing. Show which facts can be used to argue about whether the legal test is met.  On the other hand merely listing facts in bunches is not very helpful either.  Explain the legal significance of the facts with reference to rules, statutory language, and cases.  

Argue Both Sides/Focus on Most Contested Issues:  Assume there are some issues that will be contested.  I will not give you an exam where the answer is he clearly wins on every possible claim.  Seek out counter-arguments.  If you find yourself making arguments completely for one party, stop and look for the best points for the other side and deal with them.  A remarkable number of you treated almost all issues as being easy victories for one side or the other.
That said, be aware that not every issue will have strong arguments both ways.  Mostly what we look for on exams is your ability to identify which issues the lawyers will fight about the most and your ability to see what kinds of arguments good lawyers would make about those issues.  Thus, spending lots of time on relatively easy issues (here:  standing, is he in a protected class, did he apply, did the opportunity remain open) is not a good use of your time.  Do these issues quickly, if at all.  Take time at the beginning of the test to identify the issues that would be hardest for lawyers to resolve.   Then earn your points by thorough discussions of these hard questions that incorporate the law, facts and policy that would be used by both sets of lawyers. 
Time-Saving Ideas:  

(1) Abbreviate parties names and other common phrases.  Give a little explanation if not obvious (e.g., “DI=disparate impact”); no need to explain if common or obvious in context. (E.g., Clark = C, plaintiff = (, Fair Housing Act = FHA; McD-D= McDonnell-Douglas)

(2) When starting a new topic, use headings instead of long introductory sentences.  E.g., replace “The next issue we need to discuss is whether Lois met her burden” with “L’s Burden” 

(3) Use short cite forms:  Pinchbeck and §3601 not Pinchbeck v. Armistead or 42 USC section 3601. 

(4) No need to do long introduction & conclusion paragraphs at all on an issue-spotting question.  Probably not efficient use of time to do introduction paragraph identifying all major issues.  Instead, do one issue at a time, and use headings to introduce topics as they arise.  Only do a conclusion if you are adding new analysis (e.g., by suggesting how to arrive at a result if some factors favor one party and some the other).  Don’t simply repeat a list of points already made.

(5) Do one thing at a time.  When you start talking about one issue, try to finish it up before moving on to the next.  For example, rather than listing all of the McD-D factors, and then going back and applying them, discuss each one as soon as you mention it.  Otherwise, you end up writing each factor out twice (see, e.g., Model #2).  Also, if you see that there is a steering issue in the middle of writing about denial, wait until you finish denial before you move on to steering.

(6) Cross-Reference If a subsequent analysis can use a discussion you’ve already included, simply cross-reference “(see above)”, don’t do it all again.  For example, some of you did both the Cato and the Asbury versions of the McD-D test.  This is OK, but don’t repeat analysis.  Instead, say “Cato version of test same as above except no need to show left available and must show landlord aware of protected class” and then talk about whether this new factor is met.

(iii) Model Answers: Both model answers are good, but unspectacular.  Both made small errors.  Neither discusses steering.  The first made far more relevant points than anyone else.  The second is better is terms of technique:  nice thorough discussions of individual issues.
(b) STUDENT ANSWER #1:  First, intent to discriminate by LL.  (Rizzo, Frazier, Sorensen Marable).  Intent would be illegal under FHA.  To be able to attribute purpose to LL’s denial, a lawyer could show

1.  statements indicating concern.  Rizzo, Cato, Pinchback:  

“Get rid of kids” - Mrs. White

2.  Evidence of other/past behavior (Frazier, Pinchback):  

a.  “tense & uncomfortable” behavior of LL

b.  No other toddlers in complex

c.  .005% families

d.  “more comfortable” after fact-knowing $ mattered to CC

3.  Timing. Cato, Frazier:

a.  LL mood getting worse

b.  Not giving any real reason why she would want him in 2 bedroom & she was giving up a paying tenant if $ mattered)

4.  Application process & inconsistencies Marable:
Does she always call & try to “push” away prospective tenants.

Had she checked his credit she would have probably found out he had good credit and a prior good job.

A defending lawyer might bring up:

1.  Mrs. White complaints - it has never affected LL’s decision  (i.e. 2 sophomores) In Cato, the neighbor’s statements could not allow the landlord to discriminate

2.  LL lives w/ her own daughter, has a couple w/ a baby in the apartment (although couple just had baby.  We don’t know if lived there before it was due or she rented to couple while lady was preg. - etc.)  The town is generally made up of students (University town) & so community is less likely to be “filled” with children & LL’s concern was for the children’s space and not anything else.

3.  Moreover in Sorensen (5th), the landlords “uncomfortable” statement was not enough to prove intent.

4. In Asbury intent was shown by refusal to show apartments - LL gave CC the “grand tour”  and even watched one of his children for a short span

LL reasons for denial:  LL could say she did actually care that the kids should have play room & that these kids were destructive (running & tearing).

Then CC would have to show that LL’s reasons were pretextual and actually were b/c she didn’t want kids - her turning down his want for 1 bedroom undermines her want to rent apts & therefore makes no sense Asbury.  (pretext is up to jury) Frazier.  CC could get a summary judgment only if not “Mixed Motive” argument “But for” his kids - he would have been granted rent. Cato.  If he wants to say that he didn’t follow thru on application b/c he knew that they would be denied - he could apply the “futile gesture” in Pinchback.  In this case the facts of few families & Mrs. White statements would be evidence of intent to satisfy FHA.

Coerced?  [MF:  this is really more of a steering argument]:  Since LL “wanted” him to get 2bedroom - could he say he was coerced into not taking the apt.  LL would need to have a reason, since there seems to be no written policy of families must have 2 bedroom, even though all families in QC have 2 bedrooms.  CC wound up having to take a more expensive apartment.  CC might want to send testers to QC to find out if other applicants have been denied/treated the same way.

(c) STUDENT ANSWER #2:  
Was he denied an opportunity to rent?  Again we need to look at the facts.  Apparently, Lois never explicitly denied Clark the one-bedroom.  However, she pushed him to the two-bedroom which may have been viewed by him that she would not have rented the one bedroom to him.  This goes to his state of mind as to the statements.  Lois’s phone message to him is pretty clear that she did not want him in the one bedroom but again is not a clear denial.  However, the phone message in and of itself could be evidence to show that Lois felt that Clark had applied for the one bedroom “after thinking...two-bedroom apt.”  Clark can argue that this burden does not apply to him since he felt that even if he had applied, the signs were there that he would not be accepted.  Therefore he need not apply.

Evidence of discriminatory Intent:  This case looks a lot like Cato in that a present tenant threatens to vacate if things change around here.  However, unlike Cato the discrimination, if true, is not based on race which tends to diminish the chance of a favorable outcome for the (

There is also the problem that there are only three out of 47 rental units with kids.  This evidence tends to go with the (’s theory.  Unfortunately, the owner of the building is one of the ones with a child (“My wife is of Mixed Race”)  Lois’s change in demeanor could also be used as evidence against her after he showed interest in the one bedroom.  However, remember it could have been the kids actions that changed her demeanor and not the fact that he had kids.


In defense of Lois, there are several things to look at.  These kids were Dennis the Menace times two.  Lois has a responsibility as to quiet enjoyment for the tenants which is implied if not express in rental agreements (at least in Florida).  Clark apparently did not have control of his kids.  It is Clark’s responsibility to take care of his kids, not Lois’s.  (left Timmy with Lois).  What about the destruction of property?  The kid ripped a page out of the book.  What would happen if the kid were set free in the library?  Then when Clark went to pay for the book, why didn’t he offer to put a deposit on the apartment of his choosing.  (He had his checkbook)


The first floor is also a problem.  Could she absolutely deny first floor apartments by the pool to applicants with children due to a business necessity which could arise out of possible liability if one of these children should get hurt or drown in the pool?  [MF: possibly suggests business necessity is defense to intentional discrimination; it isn’t] Would the quietness of the library be gone if the Dennis twins moved in?  You could argue on her behalf that she will gladly rent to families as long as she feels comfortable that the children are being taken care of by their parent(s).  Which means that they also have control over their kids.  Again, in apparently less then an hour, he lost control of the kids 3 times and one of them caused personal property damage and they haven’t even moved in  yet.


A second defense?  A two bedroom is more expensive than a one-bedroom.  As a landlord, if you are going to have a vacancy you would prefer to have a cheaper unit vacant.  This is a neutral reason for her pushing him to a two bedroom.  Also, three people in a one bedroom would cause extreme unnecessary “normal wear & tear”. which would be far less in a two-bedroom.


Another defense: a few days later Lois rented a place to a family.  Even though it was the two bedroom, another family moved in.

(9) Review Problem 6I (Issue-Spotter)

This is old exam question 4AB; comments/best answers are available on the course page.

(10) Review Problem 6J (Lawyering)

This is two-thirds of old exam question 1P; comments/best answers are available on the course page.
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