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(A) Coverage Overview
1.  Public Use:  Federal Standards

a.  Midkiff  Rational Basis Test 


b.  Kelo Opinions & Possible Reasons to Go Beyond Rational Basis


i) Majority Points



ii) Kennedy Concurrence

2.
Public Use:  Possible State Standards


a.  Poletown Tests


i) Primary Beneficiary



ii) Clear & Significant Public Beneft

b.  Hatchcock Situations


i) Eminent Domain Necessary to Accomplish Purpose (Merrill)



ii) Gov’t Retains Significant Control 



iii) Transfer Away from Present Owners is Purpose (O’Connor Dissent in Kelo)

c.  Thomas Dissent in Kelo; Gov’t Must Own or Public Must Have Access
(B) List of Relevant Old Exam Questions
1R 3R 3U 4R
(C) Review Problems:  Comments & Best Answers
(1) Review Problem 2A (Virtuous Texan Commission)
(a) Professor’s Comments:  This problem was intended to be a hard question even under Midkiff.  Although it is plausible to believe some Texans would behave better in order to get the rewards, the net benefit is pretty speculative.  Moreover, it is possible to argue that being virtuous just to get a reward is not virtue at all.  The models are thin because the students only had 10 minutes to write them. You might try to analyze it under Kelo or Hatchcock.
(b) Student Answer #1: The Supreme Court has receded from its narrow reading of the 5th Amendment which allowed takings for public use only where the public had a right to use the property. Applying that test the Texas Legislature's action would fail because public will not be allowed to use property.


The Supreme Court's decision in Midkiff gave the public use requirement of the 5th Amendment a broad construction.  The court said that as long as a governmental purpose rationally related to the taking can be found the taking is legal.  The purpose of the Texas legislature was to encourage Courage, Forthrightness, and Moral Strength to benefit the welfare of the people. This appears to be a governmental purpose that the court will likely be willing to recognize.  In order to achieve its purpose the Court gave the best 3 examples of those human qualities a reward.  The legislature was hoping to increase the desire of Texans to embody these virtues.  It is possible that the purpose of the goverranent was rationally related to the taking and may be upheld (maybe not?).

(c) Student Answer #2: These purchases would not conform to the Fifth amendments requirements that state take property only for public use.  "Eminent Domain hinges ... on the breadth or narrowness attached to 'public use."'  Jurisdictions differ on exactly what public use is.  Many courts construe "public use" broadly.  If the program will further the general welfare of the community, it may be construed as property for "public use".  All Texans have a right to the property, equally.


According to Midkiff it is the takings purpose and not its mechanics that must pass the Public Use test.  The Texas legislature somewhat similar to Hawaii enacted this taking for the public good.  It assumes (probably correctly) that all Texans will want the property and will therefore work hard to get it.  Consequently, Texan virtues will rise.  The Benefit of this taking under Poletown is substantial for the public.  The benefit of private interest (the 3 individuals) may only be incidental i.e., even necessary for the public good.  Consequently, these purchases would conform to the requirements.

(

2) Review Problem 2B (Dena & Old Grantham)

(a) Professor’s Comments:  
(i) What I Was Looking For on the Original Q:  When we discussed Kelo in class for the first time in Spring 2007, I said that the logical way to test it would be to try to come up with a fact pattern that would be hard to resolve under Justice Kennedy’s pivotal concurrence.  I tried to do that here.  

(A) Basic Rational Basis: The project replaces part of a run-down neighborhood with a mixed use project by a very successful developer.  Is it rational to think that this will help the welfare of the citizens by improving the economy and tax revenues and making the city’s new art museum a more desirable destination?  Of course.  Is the project a particularly good way to accomplish those ends?  Doesn’t matter under rational basis scrutiny. 

(B) Grounds for Distinguishing Kelo:  Kelo specifically approves the use of Eminent Domain to transfer property from one private party to another for the purposes of economic development even where the particular parcel is not run down or dangerous.  There are a number of facts in the problem that could distinguish it from Kelo under the analysis of the majority or Justice Kennedy: 

· No evidence of a state statute authorizing this kind of Eminent Domain (majority)
· No evidence of a comprehensive planning process or thorough deliberations by the city. (majority/Kennedy)
· Room for examination of terms of Dena’s project for public benefits and prospective profits to see if  public benefits are “incidental” (Kennedy)
· Identity of beneficiaries not unknown at time of approval (city aware D would profit; might be evidence of favoritism, although she has a good track record) (Kennedy)

· No evidence of serious city-wide econ crisis (Kennedy)
(ii) Comments on Exams:  Unfortunately many students only had very rough impressions of the Kelo majority, the Kennedy concurrence, and the underlying Midkiff  case. As a result, many answers bore little relationship to the analysis I was looking for.  While I realize that this was a closed book exam and you had no prior problems using Kelo, I think it was reasonable to expect at least the following:  
· When I ask for analysis under the federal constitution, do not discuss Poletown and Hatchcock, which are Michigan cases that address that state’s constitution.  The syllabus attached to exam explicitly says Poletown is a state case, but about half the answers discussed it anyway. 
· Even independent of class discussion, you should know by the end of the first year of law school that “rational basis” constitutional scrutiny is incredibly deferential and the government almost always wins when a court uses it.   

· Kelo is a major case that we analyzed in considerable detail.  You should know the outcome and the general thrust of the case.  Many of you argued that Kelo adopted the limits suggested in Hatchcock or in Justice O’Connor’s dissent. In fact, Kelo provides only very limited support for looking more carefully than rational basis, and only in fairly limited circumstances.
· If you cite dissenting opinions, you need to explain why they are relevant. Many students simply treated them as authority equivalent to the majority opinion. By contrast, both model answers suggest that the dissenters are relevant because they might combine with Justice Kennedy to reach a result different from Kelo.  
· On a closed book exam, I understand mixing up arguments from one case with those from another.  It isn’t entirely surprising to see the arguments from Poletown attributed to Kelo and vice-versa.  I do expect you to refrain from making arguments based in principles found in none of the cases we studied.  Specifically:

· A court doing public use analysis does not weigh the benefits and harms of the project in question to decide whether, on balance, it is beneficial to the public.

· No case we read on public use suggests that the benefits to the public must specifically flow to the landowners displaced by the project, let alone that those benefits must outweigh the costs of displacement.  


(iii) Comments on Spring 2010 Critiques:  The critiques generally demonstrated solid policy and factual arguments, but often had trouble connecting these arguments to the relevant federal constitutional standards the problem asked you to apply.  As noted above, under Midkiff  and Kelo, the rational basis test would govern this problem unless Justice Kennedy decided the case raised enough of the concerns he laid out in his concurrence or a majority of the Court decided to reconsider Kelo.  Some recurring concerns:
· Need to be clear if you refer to the “primary beneficiary” test that it only comes into federal law through Kennedy’s concurrence; the Kelo majority did not employ that test.

· The Kennedy concurrence lists several factors that he says might suggest that the use of ED was problematic, but doesn’t explain which of them (or how many) must be present before he would abandon rational basis analysis.  Thus, you can’t say conclusively what would happen if one or more of these factors is present.

· Neither Kennedy nor the Kelo majority say that the Public Use Clause requires:  

· An economic crises or a strong need for the use of Eminent Domain

· That the government must own or be in control of the land at the completion of the project

· That the persons displaced by the project also benefit from it.

· Although you might usefully refer to Justice Thomnas’s concerns about discrimination, you should understand that:

· To prove unconstitutional discrimination on the basis of race or ethnicity, you must prove that the government intended that the project harm people of particular races/ethnicities.  Absent discriminatory intent, not a violation even if the group displaced is disproportionately from certain racial or ethnic groups. 

· Generally, the government may favor people from one economic class over those of another economic class without raising any constitutional issues. Almost all economic legislation tends to favor some classes of people over others. 

(b) Student Answer #1:  This was far and away the best answer.  The student understands the cases, incluiding the separate opinions in Kelo, makes very good arguments pro and con, and asks very useful questions.  

Public Use Doctrine at the federal level involves three major cases, two of which are articulated as authorities in the third:  Midkiff, Berman, and Kelo.  Basically the federal standard gives relatively wide latitude to local/municipal/state legislatures to use their police powers to regulate and determine a public use.  For example, the court found public use in Kelo despite the fact some locations in the general plan would be purely private (such as residences).  The Kelo plan and concerns are similar to those raised here, being that the plan is to be mixed.  

However there may be additional concerns related to the public use.  In Kelo the court admitted deference to the determination of the local body in planning, where the planning was done by the local body.  The pharmaceutical company came in and then to augment the influx in jobs, New London decided to create a large scale plan that through the use of ED would take land and turn it over for certain uses in certain sections.  The court was ensured that at least some zones would be of general use to the public, and that the incidental benefits would flow to the city based on two things: 1. city ownership meant tax payments would go directly to it, 2. the city plan involved multiple types of use, some of which would be open, such as the shops, and some of which, the residences, which would be closed but had incidental benefits: additional housing, and other benefits such as beautification, drawing tourism, shopping, etc. 

Here, it seems that Dena would have pretty much open discretion to discern who to let the smaller properties to.  She gets to decide what the mixed-use project will look like, and although she pledges it will be similar to others, the only contingency in the grant seems to be the project be executed.  Such a bifurcated process, even for the "public good" benefiting through taxes etc, might cause problems for the court. First, there is no guarantee that any of the locations be open for the public.  Dena might create a mixed-use zone with businesses, private offices like Pfzier, or residences.  Although these might have the overall benefits similar to those in the Kelo plan, the overall delegation of such a health/welfare/well being plan might be problematic as it does not ENSURE a public benefit.  

However, under Midkiff, if the public benefited at all, even if the land went to a purely private use, such as it did with redistribution in Hawaii, the court counted that the public purpose was served.  Here, Browder intends to use ED to take several areas and allow them to be consolidated into a plan for development by a private individual which "will" benefit the public through economic development.  If the Court looks directly at the policy, like it did in Midkiff, then the fact that between the ends of public service in economic development, the fact that the means involve a private developer may not be a problem for the public use doctrine.  

However, if the court does look at the process, like it seemed to in Kelo, ensuring zoning of mutual use and public hearings on landuse etc, then because none of this is likely to occur in the case of  Dena's private development, a problem may arise.  Additionally, in Berman, where the situation was much worse economically than it is in Browder, the court held that because the plan was whole in nature, anything necessary even though stores not blighted, could be taken under ED despite the fact they would go to other private individuals to develop.  

The court could go either way on the situation in Browder: 
1. There is a general plan, however, it is not controlled at all by the public or by public organs, it seems to be entirely up to Dena.  This may be cause for concern in the realm of public use- there is no guarantee of ANY public use. 
2. The court might be ok with this because the general ends of the process should be some tax benefits to the city as well as economic revival.  Economic well being is a legitimate police power objective and therefore the court might find deference to the legislature to be appropriate. 


Other Concerns:



OConnor- Clearly, here more than ever, OConnor's cohort Scalia, who remains on the court will have a problem.  In the dissent, Calder v Bull is cited where taking from A and giving to B is not allowed.  Here, it seems worse.  Its taking from A, giving to B to develop on their own which may involve subletting to C, D, E, F- all other private individuals.  The dissenters would probably harp on the fact that worse than in Kelo, there is NO guarantee of any public use, or public benefit.  The dissenters in Kelo only objected to a few zones, in which there was no public use at all (residences etc).  OConnor complained that it didnt make sense to raze an house to raise an apartment. The same concerns remain here and are heightened by the delegation to a private developer to create the general plan.



Kennedy- might be wary of the issue of public use and use higher scrutiny than the deferential standard that both he and the majority adopted in Kelo.  This might be a situation that he was referring to which required a more peering judicial eye (Thomas agreed citing the Carolene Products footnote famous for outlining necessary judicial intervention). Here the delegation to a private developer who used their reputation to get the job, might need scrutiny.  Is this project to further reputation?  What does the market value sale look like?  Is the state/local giving tax breaks because of the service of developing the land?  Is there any way in which the government entities are attempting control or is control entirely relinquished?  Has the deal been sweetened by subsidizing the risk that Dena is taking in the land?  These might be issues which require more judicial scrunity rather than the deference to the legislature used in Kelo.



Possible bad faith:  What is going on in Browder?  The area is slightly run down, does this mean by age?  Its clear that there are people living there as the apartment complex is full.  There are operating small businesses- so what makes this location necessary for ED?  Maybe, like OConnor warned of, Kelo is so wide that it allows for any improvement that is legislatively sound to satisfy the public purpose doctrine.  But Kennedy and Thomas might be right about the need for judicial protection.  Are individuals on the City Council possibly taking out a vendetta against the adult book store?  What about the pawnshop?  Are some snobby upper class persons trying to get rid of people of lower class?  Maybe there is something else going on that might mean that the legislative deference should be suspended and a more discerning judicial eye is needed.  


1. Process completely to a public developer no guarantee of any public use 
2. What are the extent of the possible benefits? General plan for economic development, taxes, money, jobs- what guarantee? 3. Discretion turned over- no control- so would the court be sanctioning legislative judgement to determine the common plan/ public use or is it sanctioning private decision making by Dena?


Additional facts would be necessary to satify the discerning eyes of the court under Kennedy, Scalia and Thomas (the remaining dissenters in Kelo), but on a general public incidental effects contemplated by the local governing body approach to public use, the court may continue to defer to the local legislatures to determine strength of alleged future uses.


(c) Student Answer #2:  This is a solid answer that displays a good understanding of the majority and the Kennedy and O’Connor opinions in Kelo, and uses them to make solid arguments for each side.  

I. Kelo Rationales/Three tests


A. According to the Kelo majority this would pass the public use clause of the constitution. The Kelo majority was only concerned that the end use of the public domain power served a public interest, not necessarily a public use.  As in Kelo, this is turning a run down neighborhood into a more economically efficient area.  Although this plan was not created by the legislature, the plan does serve a legitimate interest of increasing the value of the neighborhood.  Furthermore, unlike the plan in Kelo much of which benefited Phizer when completed, the majority of this comprehensive plan will be available to the public to consume, through rental space, shopping, and eating.  

B. Kennedy, the swing vote, is not likely to think that this passes the Public Use Clause of the constitution. This plan, in its beginning, will for the most part only benefit the developer, Dena.  Justice Kennedy said in Kelo that the use must be reasonably related to the public good and he would have serious reservations if it looked like a redevelopment plan was intended to only serve one entity.  While it can be argued that he would be okay with this plan because in the end it would revert back to public use, in some sense, he would likely have reservations about the redeveloper coming up with the plan, instead of the city council, and the far reaching benefit the developer would receive.

C. The plan definitely does not satisfy the stricter test of Justice O'Connor that the taking must either be needed for the furtherance of commerce or satisfy two requirements.  First, the public must have some kind of reversion interest.  All of this property will end up in the hands of private parties.  Second, the property current use must demand that the government seize it for the safety of the public.  While the general area may be slightly run down there is no evidence that the area is causing a danger to the city.  Because Kennedy is likely to join the dissenters in the case before us it would not meet the public use requirement under the constitution.

(3) Review Problem 2C (Santa Elisa & TAFURI)
(a) Professor’s Comments on 2005 Class Discussion and Critiques: Following instructions is always important on exams, especially on narrow questions you must address in a short time frame. Here, I asked students to begin by identifying facts that arguably distinguished the fact pattern from Poletown.  However, some of the students called on were not prepared to do this.  This obviously matters less in a class discussion than on an exam or in an oral argument, but you should try to get used to carefully identifying the assigned task before starting your analysis.


The critiques contained a lot of good policy analysis but often did not tie arguments sufficiently to the legal rules from Poletown, sometimes to the point where the student did not seem to understand what Poletown held.  For example, most people find compelling the notion that the government should need a better justification for dislocating people from their homes than for buying up their business property.  However, nothing in Poletown treats that distinction as relevant, let alone important. [We did not cover Hatchcock in 2005 because it hadn’t been decided.]
(b) Professor’s Comments on 2002 Student Exam Answers:  The students who addressed this problem as an exam question were just asked about Public Use generally, so they addressed Midkiff and City of Seattle (a Washington state case we read in 2002) as well as Poletown.  The students also had 30 minutes to answer this question, so the answers are longer than is typical for the problems in Question II.
  (i) What I Was Looking For:  This problem, inspired by the City of San Jose’s plan to purchase the Tropicana shopping center for redevelopment, allowed relatively straightforward use of the legal rules, and was primarily intended to test the ability to apply the tests from Poletown.  The best answers applied the correct tests with a strong sense of arguments on each side, compared the facts of the problem to the facts of the cases, and addressed many the facts in the problem that arguably distinguished it from the cases we’d read.  I also gave some credit for making clear that you correctly understood the relationship between the federal and state tests.  

    (A) Key Facts:  I included several facts that were particularly worthy of discussion:

· Risk on Developer:  The developer only benefits here if the desired public benefits start to flow.  If the mall does very poorly, the developer will not benefit.  Thus the program is very unlikely to benefit the developer at the expense of the public, arguably making it a stronger case for public use than, e.g., Poletown itself. 

· Developer Chooses Sites and Plans:  Although the program was passed by government officials, who then choose which plans to implement, they apparently choose only among specific sites and plans offered by developers.  This gives the developers more say in how things work than in a program where the city chooses the sites and asks for bids from developers.  This may mean that the private benefits are greater than it may first appear.  On the other hand, if you reasonably assume that private developers with their own money at risk and some expertise are more likely to do a good job choosing sites than government bureaucrats, this may improve the chances of a significant public benefit.

· Lease v. Sale:  In contrast to Midkiff and Poletown, the city would retain ownership of the land purchased here.  This arguably gives the city more control and makes the case for public use a little stronger.   

· Freeway Problem:  If people stopped going to OCSC because it became inconvenient to access the site, they might not return to a new mall on the same site.  This fact most notably made the likely benefit of purchasing this site less “clear.”
· Multiple Sites:  Unlike Poletown but like Midkiff, the program here involves multiple sites.  Thus, the success of the program is best evaluated looking at its cumulative effects.  I think this makes the benefits to the public more likely and more substantial because the failure of any one site will not prevent the city from achieving the goals of the program.
· New Shopping v. Old:  Many people prefer to shop in new malls because they are cleaner and less run-down.  This difference may mean the program’s success is plausible.
· Residences:  Many students neglected to mention at all that residences make up part of the package.  These may add benefits in a place where there is a shortage of rental housing, but also means that some of the space will not be used by members of the public except for the few who actually lease the units.
  (B) Poletown:

      (I) Public Benefits:  There are many possible public benefits here:  Boosts to the economy from construction jobs and spending and from jobs and spending at the new mall; direct revenue to the city from sales tax and rental income; city programs financed by this revenue; availability of new residences; increased community spirit from improvement of run-down malls; decreased transportation costs for local residents, etc.  The better answers discussed the likely extent of these benefits.

       (II) Private Benefits:  The developers avoid the costs of structuring the purchase or rental of the relevant parcels and don’t have to purchase the land.  They also get a fixed rental fee, which both makes planning easier and creates the possibility of high profits if they succeed.  However, they will need to put up the money for construction and could incur substantial losses if the projects don’t succeed.  The extent of the private benefits will depend in part on whether the city sets rental fees at market rates or lower;  substantial subsidies via low rent increase profits and lower risk for the developers. 

      (III) Balancing:  I was looking for explicit discussion of why one set of benefits outweighed the other.  This test requires you to try to do the comparison and defend it. However, many students listed public and private benefits, then either concluded that one set was greater without any support, or never argued about which set was greater at all.  Both the public and private benefit are probably smaller than in Poletown, but my sense is that the fact that the private benefit is dependent on the success of the projects would be a strong argument in favor of this test being met.  
      (IV) Clear & Significant Benefit:  Ideally, you would discuss these as two separate ideas.  A benefit is “clear” if it is not speculative and is “significant” if it is sufficiently large or important.  We didn’t spend a lot of time on this distinction, so I didn’t mark down if you didn’t focus on it.  In any event, many students applied this test in a very conclusory way and needed to do a better job defending that this test was met (or not).  This test allowed you the most room for discussion about the strengths and weaknesses of the program.   
      (V) Structural:  The city designed the program here and chooses among developers’ proposals.  The developers choose the sites and the plans.  We don’t know enough about the details of how the program got passed or the amounts of the rental fees to know for sure if the developers lobbied for a very friendly program, but the fact that they bear as much risk as they do suggests they are not completely driving the deal.
 (C) Other Cases

· Midkiff:  This is an easy Midkiff case.  Urban renewal projects like this are rational ways to improve the general welfare by reducing urban blight and improving the economy.  I gave credit for accurately stating the test and briefly defending that it was met.  I don’t think lawyers in the field would dispute this issue, so although I gave some additional credit for people who defended the legitimacy of the state purpose or the rational basis for the program at more length, your work under Poletown mattered more to your grade.
· Seattle:  These projects look a lot like the Westlake project that was rejected in the first City of Seattle case.  The fact that the TAFURI projects contain residences may make them even less appropriate.  It is unclear from the facts given in the problem whether the city was leasing or selling the land involved in the Westlake project.  If it was selling the land, that would provide a way to distinguish the case.  
  (ii) Common Problems:  

· Many students inaccurately stated or used the relevant legal tests.  You need to memorize the tests from key cases like Midkiff and Poletown, particularly when we went over them in class at length.  The bar exam requires you to have legal standards memorized in more than a dozen subjects at the same time.  It behooves you to develop memorization techniques now. 
· A number of students did some nice economic and political analysis of the project but barely discussed whether the legal tests were met.  Remember that this is a law exam, and there’s a limit to how much credit I can give for analysis unconnected to the law.
· Some students listed an argument on each side of an issue and left it at that.   If you list opposing arguments, it is helpful to try to discuss briefly which is stronger and why.  On the other hand, merely announcing which is the better position is not really much of an improvement.  When you reach conclusions make sure you defend them.

· Some students suggested that we would know, e.g., if the primary beneficiary test is met after the mall been operating a while.  Unfortunately, the landowners almost certainly are asking the court to enjoin the use of eminent domain, so the court has to decide in advance whether to allow the project to proceed.  Thus, you must do the relevant analysis making whatever assumptions are reasonable given the info you  have.

· Several students argued that eminent domain was not necessary to achieve the city’s objectives.  This may be true, but no case we read makes it legally relevant.  If you make an argument outside the authority you were given, you need to acknowledge that you are doing so.  Otherwise, it just looks like you don’t know the rules.

(c) Student Answer #1:  This answer provided nice solid two-sided discussion of all the Poletown tests and of Seattle and a thoughtful sense of the costs and benefits of the program..  

Federal Standard-Midkiff:  Purpose: economic revitalization of urban areas 

Legitimate Purpose: The purpose falls under the welfare area of the city governments police powers. Restoring economic vitality to the urban area through the creation of new residential/shopping centers which are owned by the city but leased at a flat rate to developers is a legitimate purpose because when there is more economic activity the welfare of the people improves with job growth and more commerce. 

Rationally related: It is clear that their actions have a chance to improve the welfare of the people of Santa Adair such that the means of using eminent domain power is rationally related to the end of improving welfare. The city has done some footwork here and has put time, energy and thought to this plan and has installed a review process where the council votes on the matter before eminent domain is used.

Midkiff standard met, easy standard to meet; SCt adopted policy of judicial deference to the state once threshold is met. 

State: PT Jurisdiction:  Under PT the public benefit must be clear and significant. 

Public Benefit: The economic conditions of these failing urban shopping areas will be revitalized (in this case Ocean Crystal when a new freeway rerouted traffic off the streets). The idea here is that if there is a nice new shopping area and residential complex owed by the city that people will return to the area and improve economic activity. More jobs for construction, more jobs for workers of the complex, more economic activity for business overall, the benefit is economic revival, same as Poletown but much greater because of ripple effect of development. 

Clear: the public benefit in this case is very similar to PT in that the city of Detroit wanted to revitalize its economy through the actions of GM setting up a plant which would create jobs for residents. This case also creates jobs for residents by having a new mall and residential complex. New housing also brings new business. However, this must be offset by the commercial activity that is already going on.  If the project fails no clear benefit to the public will be reaped so, in that way, this is a speculative benefit. If the freeway rerouted traffic then there must be something compelling enough such that the residents will want to get off and go to the new mall, this is contingent on the developer. On balance the clear element looks to be met in that the it seems that the current mall is failing it would be pretty hard for the situation to get any worse after brand new development is in place. Because in PT with similar facts, clear element was met, precedent helps the state here. 

Sig: The public benefit of increased jobs would need to be quantified and offset by the number of jobs lost by the current employees of OCSC. To what extent will this housing be accessible to the public such that we can call it a public benefit. If it cost 3000 a month really the public benefit is for the few. The state will bring in more money in taxes and profits from its ownership including equity in land by owning the property but, they will be stuck in long term leases at below market rates if the developments are successful. PT similar facts of economic revit. and the court held that the benefit was significant most likely to have the same holding here. 

Primary or incidental: State will argue that the primary purpose is public benefit of economic  revit. in this case and that the private benefit to the developers of fixed rent and the ability to reap in large profits if there development is successful is incidental. Once the city begins the process of economic revit. it is a slippery slope because other actors will come in and also begin to develop the area as they see investment flooding. The fact that people will have jobs is identical to PT, a case where the public benefit was found to be primary. 

The private benefit of the developers having a huge windfall cannot occur unless the public benefit of the increased economic activity happens which will bolster the state’s coffers and improve the life of the citizens. This private benefit is incidental because if the development is not successful the developers bear the risk while the state still retains ownership rights. Even if the new development doesn't soar economic the city can claim another public benefit of improving the economy just in the building process that would improve the beauty of the area. The public benefit comes first and greater than the incidental private benefit. 

Structural.  It appears however that the developers are driving the deal and when the city has its back against the wall and is stripped for revenue they extend this program out to the developers, similar to the dissent's view in PT. at the end of the day however, the city approves these projects and does not like to be cash strapped and they may be driving the deal. Cities love to get sales tax revenue and over the long term land does go up in value, so the city will be holding the land and be able to get the equity from the land. 

Seattle: interesting b/c the govt retains ownership and provides a public benefit of increased economic activity with an incidental benefit to the developers who are leasing. Case strict and may not let the plan fly because the city is relying so much on the private sector. But, the park was found to be a public use because owned by the city even though the shopping mall was right next door and brought in private profits. State owns the property may be what matters here.

(d) Student Answer #2:  This answer does some very good analysis of the project, although it only does Poletown’s “clear and significant” test and not the balancing test.
Midkiff:  The city would likely show that their purpose, to revitalize the economy, the rationale, to promote the welfare by improving the economy and the means, taking old properties and converting them into new commerce centers would pass the Midkiff test. The purpose is a normal government purpose, to make more money and improve the lives of citizens. The purpose is a legitimate one, since it would at least improve the public welfare and possibly safety by reducing crime in revitalized areas, and the means to achieve the purpose are rational - it is reasonable to assume that giving property to developers under a lease will further the stated purpose. For this reason, if Midkiff is used, the city will likely prevail. 

Poletown:   Clear/Significant Public Benefit:  First, the fact that the developers may reap profits or suffer from unprofitability indicates that the fate of developers is the fate of the public. There is doubt as to whether there will be any benefit, and for this reason it is not clear or significant. The structure of the deal is also questionable because developers submit the plans and arguably dictate some certain terms in those plans - types of stores, size of development, who/how many it may serve, etc. In this case, as in Poletown dissent, the developers may not provide any public benefit, other than some unknown and unpredictable incidental benefits in the future - or none at all. But, the developers may be submitting plans that call for things like parks, open spaces, etc. other places where public use would be the only true use. Without more facts and knowledge of deal terms, the structure of the deal itself may not fail public. 

Counterargument may be that the revival of the economy would be a significant public benefit in Santa Elisa, given the large population and the potential impact positive revenue flow would have on the citizens. However, it is unlikely that this argument survives scrutiny of "clear", as it is unknown whether the developments will be profitable. On the other hand, if they are profitable, the public will be first to benefit. Profits = sales tax/use tax going to the city first, businesses do better and more cash flows into the local economy. The residue going to the developers would simply be their equitable share for the risk they took in the first place. 

Could consider this compensation for the developer effort in making a bigger tax base for the city, in which case you could have a better argument for clear+significant by claiming the benefit is clear, in a future sense, and significant, because the city will prosper as a whole. A court would likely not accept this argument since the development, and its benefits if any, all look to the future in such a large way as to prevent a realistic finding of a clear+significant public benefit. 

Considering that the major freeway took off street traffic, and there is supposedly no easy access to OCSC -if there was, why would it have declined after the freeway came along-,reasonable to infer that OCSC replacement would not fare any better. The developer would lose money, the flat rental fee would be of little benefit to the city, and the citizens would gain little if anything. 

However, the city itself is keeping the land and only leasing it out to developers. This infers that the developer will not have a permanent hold on the land though ) ~ we don't know the lease term. If short, the city could end the lease, and re-use the land for a public purpose like a park, ice rink, etc. If the leases are long, say 100+ years, then the likelihood of ever putting the land back to a use with a clear and significant public benefit would be minimal. 

Seattle:  Under a more strict regimen, any private benefit would mean there would be no public use and the taking not allowed. The private benefit is potentially great, since the developers may reap great profits, will likely decide what stores and services are present, and will have a lease on the property, giving them some rights to probably control who may enter the property, excluding perhaps some types of public use. Developers will also immediately have lucrative leases which, if their original projects fail to generate revenue, may turn around and use for some other money-making purpose that may/may not benefit the city. In light of the present circumstances, a court would fail this as a public use if applying the strict test. 

(4) Review Problem 2D (Species Conservatory & Moths) 

(a) Professor’s Comment’s:  The student answers to this question were a little disappoint​ing.  When you apply a test like rational basis, lay out each of the steps and try to provide some reasoning for each.  Saying that preserving species is a legitimate purpose is easy; explaining why is harder.  Remember also to argue both sides.  Both the model answers raise pretty good arguments against the constitutionality of this action, which clearly is likely to pass the Midkiff test.  Also note the clear organization of the first answer.

Some students argued that there was a violation because a private party ended up with the land.  That was also true of every case we read, yet the courts found no violations.  Some students said there would be a violation because the pub​lic was excluded.  You should be aware that while some states might agree, the federal government clearly does not.  The public would not have access to the land either in Mid​kiff or in Poletown.
(b) Student Answer #1:  Under eminent domain gvt. can purchase property for public use.  The test in Midkiff is - "is it rationally related to public purpose?"  The steps to working this out are:

1.  What is purpose?:  Purpose to preserve Moncada Moths.  The conservatory is a non-profit organization that is  in the business of preserving endangered species.

2.  Is it legitimate?:  Arguable if it is legitimate.  Pre​serving an endangered species sounds legitimate but at the same time, what is detriment if we lose moths?  Is it legit​imate to preserve every species?  Probably would be legiti​mate as long as not taking jobs (i.e., spotted owl) and there is nothing else in conflict.  [MF: purpose will almost certainly be legitimate even if countervailing interests]

3. Is it rationally related to what would help?:  Proba​bly, yes -- selling to Conservatory is best chance to pre​serve the moth.  (The gvt doesn't want to pay to preserve -- cheaper for everyone if they take -- compensate). However, if moths are dying for other reasons -- ozone layer, global warming, acid rain, maybe it wouldn't help, but doesn't have to be best just rationally related.  The test in Hawaii is very lenient.  The court would probably find no violation even though public cannot "use", per se.  The primary bene​fit seems to be running with taxpayers since better that gvt. pays once then over the years to preserve species.  It is better for all:  environ. preserved.  Here, as long as no one states opposing arguments like loggers, etc., no public use violation will be found.

(c) Student Answer #2:  Several different cases exist which interpret Public Use clause of the 5th Amendment.  In Midkiff, the USSC de​veloped a "Mickey Mouse" test which basically says that a govt. taking is O.K. as long as it is rationally related to a legitimate public purpose.  Under this "so called" test the St. of E. can probably easily take the land b/c it is using its E.D. power to protect an endangered species, the Moncada Moth.  The protection of these types of endangered species is a legitimate public purpose.  We all want and like to see these types of animals.  The protection of the environment, along with all the animals in it, is ultimately a public benefit.  

However, you can argue that the Public use clause is violated if you hold to the strict reading of the clause.  It says "public use" and here the species conservatory keeps the public out.  On the other hand, the St. of E can argue that it is essential that the public not be allowed in, in order for the public to ultimately benefit from the saving of the Moncada Moth.

Another reading of the Public Use clause was seen in Poletown, where the ct. said that if the primary benefit is to the public, then  the use of the E.D. power is O.K., no matter if there is an incidental benefit to a private party.  Here, the St. of E. can argue that the primary benefit is going to all the people b/c the protection of such animals is something that "all America" wants.  St. of E. would ar​gue that the fact that the species conservatory is actually getting the land is only an incidental benefit, if you want to call it that b/c remember, they are a non-profit corp. which is getting no "cash" out of this deal.  The Spec.Cons. only interest is the same one held by the St. of E., which is to protect the Moncada Moth.

On the other hand, the owners of the land can argue as it was argued in Poletown that the public benefit must be clear and not speculative.  We don't know if this moth is dangerous or even a "fan favorite" of "all America".   The public benefits in no way by protecting a moth.

In conclusion, I believe that the purchase would be O.K. under the clause primarily b/c  the Midkiff test is so easy.  In addition, the most important reason, however, is b/c the Moncada Moth is a creature of this planet which de​serves the same protection as that given to all other ani​mals, i.e., turtles.  The protection and saving of these an​imals has the ultimate effect of benefiting the public by providing a world with a variety of beautiful species. [MF: the variety, rather than the beauty, probably is key here.]


(5) Review Problem 2E (LawyeringQ re Emerald Hill)

This is part of Old Exam Question 1R; comments/best answers on the course page.

(6) Review Problem 2F (State Law Opinion/Dissent)
This is Old Exam Question 3U; comments/best answers available on the course page.
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